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§  1683.  Warranty,  false  representations,  etc. — ^Liability 
— Generally. — Where  cartridges,  different  from  those  which 
are  asked  for,  but  similar  in  appearance,  are  negligently  sold, 
the  seller  is  liable  to  the  purchaser  for  damages  caused  by  a  pre- 
mature explosion  of  the  said  cartridges  while  he  was  properly 
using  them.'  And  the  manufacturer  of  umbrella  covers  is  liable 
for  an  injury  to  umbrellas  from  the  color  coming  off  upon  them 
where  he  sold  them  under  a  warranty  that  the  color  would  not 
come  off.^  So  where  one  knows  that  a  folding  bed  is  danger- 
ous, but  represents  that  it  is  safe  for  use,  he  is  liable  for  in- 
juries caused  by  the  defects  therein,  to  any  person  who  uses  it, 
although  there  may  be  no  privity  of  contract  between  them.^ 
And  where  goods  which  have  been  fraudulently  ordered  by  an 
individual  in  the  name  of  a  fictitious  person  or  firm,  and  have 
been  shipped  in  compliance  with  the  order,  directed  to  such 
person  or  firm,  are  delivered  by  the  carrier  to  a  stranger,  with- 
out requiring  evidence  of  his  identity,  the  carrier  is  liable  to 
the  consignor  for  their  value.*  In  another  case  plaintiffs  were 
induced,  by  representations  of  one  Collins,  to  send  goods  ad- 
dressed to  "J.  F.  Roberts,  Roxbury,  Mass."  The  goods  were 
sent  over  defendant's  line.  Collins  then  went  to  Boston  and 
claimed  and  received  the  goods  of  defendant,  under  the  name 
of  "  J.  F.  Roberts,"  which  name  he  had  assumed  for  the  purpose 


1  Smith  V.  Clarke  Hardware  Co., 
100  Ga.  163;  39  L.  E.  A.  607;  28  S. 
E.  73. 

2  Jones  V.  Mayer  (Sup.  Ct.  App. 
Term.),  16  Misc.  586;  38  J^.  T,  Supp. 
801. 
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8 Lewis  V.  Terry,    111  Cal.  39, 
L.  E.  A.  220;  43  Pac.  398. 

*  Price  V.   Oswego  &  Syracuse  Ry 
Co.,  50  N,  Y.  213. 
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of  getting  the  goods.  There  was  no  such  person  as  "  J.  F. 
Roberts  "  and  no  person  who  was  known  or  passed  by  tliat  name. 
It  was  decided  that  the  defendant  was  liable  to  the  plaintiff 
for  the  value  of  the  goods.^ 

§  1684.  Same  subject  continued. — A  vendor  cannot  avoid 
liability  for  damages  to  the  personal  property  of  the  purchaser 
by  the  overflow  of  a  stream  skirting  the  land,  because  of  his 
fraudulent  representation  that  the  stream  never  overflowed  its 
banks,  on  the  ground  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  in  leaving  the  property  where  the  water  could 
reach  it,  it  appearing  that  the  plaintiff  in  so  doing  relied  upon  the 
vendor's  representations.'  Nor  can  a  buyer  of  a  machine  avoid 
liability  for  the  purchase  price  under  a  provision  that  if  the 
machine  does  not  fill  the  warranty  the  seller  will  send  a  compe- 
tent person  and  remedy  the  defect,  where  the  failure  of  the  ma- 
chine to  work  properly  was  due  to  the  buyer's  want  of  care  and 
skill.'  Nor  is  a  purchaser  of  goods  estopped  to  claim  damages 
for  failure  to  furnish  the  goods  as  agreed,  by  simply  giving  a 
subsequent  order  for  other  goods.^  Again,  the  vendor  is  not 
liable  for  breach  of  any  warranties  not  found  in  the  written 
contract.'  Nor  is  a  waterworks  company  responsible  as  an  im- 
plied warrantor  of  the  purity  of  the  water  distributed  by  it  for 
public  and  domestic  use,  where  it  is  operating  under  a  franchise 
from  and  gon tract  with  a  municipal  corporation.™  And  where 
a  milk  dealer  purchased  milk  from  a  wholesale  dealer  under  an 
agreement  that  it  should  be  pure  and  wholesome,  he  cannot  re- 
cover damages  in  an  action  based  on  the  theory  of  contract 
against  the  seller  where  the  milk  inspector  caused  the  purchas- 
er's arrest  for  selling  adulterated  milk,  of  which  offense  he  was 
convicted  and  fined,  since  the  damages  are  consequential  and 
only  recoverable  in  tort."     Nor  does  a  guaranty  that  skimmed 


'Winslow  V.  Vermont,  etc.,  K.  K. 
Co.,  42  Vt.  700;  contra,  110  Mass.  26. 

s  Oakes  v.  Miller,  11  Colo.  App. 
374;  55  Pac.  193. 

■  Burke  v.  Keystone  Mfg.  Co.,  19 
Ind.  App.  556;  48  N.  E.  382. 

'  Blumenthal  v.  Stable,  98  Iowa, 
722;  68  N.  W.  447. 

9  Wilson  V.  United  States  Cattle- 
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Ranch  Co.  (C.  C.  App.  8th  C),  36  U. 
S.  App.  634;  73  Fed.  994;  20  C.  C. 
A.  244. 

1"  Green  v.  Ashland  Water  Co.,  77 
N.  W.  722;  101  Wis.  258;  43  L.  R.  A. 
117;  5  Am.  Neg.  Rep.  265. 

"Leek  V.  Rudd  (Sup.  Ct.  Trial 
Term),  53  N.  Y.  Supp.  208. 
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milk  sold  to  a  retail  dealer  is  unsliimmed  milk,  make  the  seller 
liable  for  the  arrest,  conviction  and  fining  of  the  retail  dealer 
for  failure  to  mark  the  can  from  which  he  sold  such  milk  as 
containing  skimmed  milk,  as  required  by  statute,  unless  the 
one  so  selling  it  knew  that  it  was  skimmed  milk."^ 

§  1685.  Sale  —  Warranty,  false  representations,  etc. — 
Generally. — Generally  the  purchaser  should  exercise  ordinary 
care  and  prudence  to  guard  against  deception  and  fraud  in 
order  to  recover  damages  for  deceit  in  making  fraudulent  rep- 
resentations.'^ But  if  he  has  made  some  investigation  and  the 
truth  or  falsity  of  the  seller's  statements  are  not  readily  dis- 
coverable, he  may  recover  damages  if  they  are  false."  And 
where  the  purchaser  knows  nothing  about  the  property  and  re- 
lies upon  the  vendor's  assurance  that  the  articles  are  as  good  as 
new  and  first  class,  he  may  recover  damages  if  such  representa- 
tions are  untrue,  even  though  he  continues  to  retain  the  prop- 
erty after  knowledge  that  certain  parts  are  defective  and  there 
is  no  practical  way  to  tender  back  such  parts.'^  But  to  justify 
a  recovery  for  breach  of  an  express  warranty,  it  must  be  estab- 
lished that  the  warranty  was  relied  on."  So  a  defrauded  buyer 
may,  instead  of  rescinding  the  contract,  afSrm  it,  and  recover 
damages  therefor,  or  recoup  in  damages,  if  sued  by  the  seller." 


1^  Sloggy  V.  Crescent  Creamery  Co., 
72  Minn.  316;  75  N.  W.  225. 

13  Jones  V.  Foster,  175  111.  459;  51 
K  E.  862. 

"  Beetle  v.  Anderson,  98  Wis.  5 ; 
7.3  ISr.  W.  560. 

^  Ewing  V.  Hauss,  20  Ky.  L.  Rep. 
1883;  50  S.  W.  249. 

1^  Crocker  Wheeler  Electric  Co.  v. 
Johus-Pratt  Co.,  29  App.  Div.  300; 
51  N.  Y.  Supp.  793.  As  to  measure 
of  damages  for  breach  of  implied 
warranty,  see  note  18  L.  E.  A.  385. 

1'  Griffith  V.  Strand,  19  Wash.  666; 
54Pac.  613.  "  A  statement  upon  the 
faith  of  which  one  man  induces  an- 
other to  contract,  may,  if  it  proves 
to  be  false,  give(^a  right  of  action  for 
damages  in  two  cases,  (1)  ex  con- 
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tractu  if  it  is  a  term  in  iihe  contract, 
(2)  ex  delicto  if  it  is  false  to  the 
knowledge  of  the  party  making  It. 
But  if  the  statement  does  not  sat- 
isfy either  of  these  conditions,  it  can 
do  no  more  than  furnish  a  defense 
to  an  action  brought  upon  the  con- 
tract, and  entitle  the  injured  party 
to  take  proceedings  to  get  the  con- 
tract set  aside.  .  .  .  The  relief  thus 
given  may  include  an  indemnity 
against  the  obligations  which  he  has 
contracted  under  the  contract  which 
has  been  set  aside;  it  cannot  include 
damages  for  loss  sustained.  To  this 
rule,  that  no  damages  can  be  obtained 
for  innocent  misrepresentations," 
there  are  certain  exceptions.  Anson 
on  Contracts  (8th    ed.),    200,  *163, 
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Again,  a  breach  of  an  express  warranty  survives  the  acceptance 
and  the  buyer  need  not  return,  nor  offer  to  return  the  defective 
goods  to  entitle  him  to  damages.'^  And  the  buyer  upon  express 
warranty  may  sue  for  any  damages  resulting  from  a  breach 
thereof,  without  returnhig  or  offering  to  return  the  article.'' 
And  if  the  property  does  not  reach  the  grade  warranted,  the 
purchaser  may  retain  the  same  and  sue  for  breach  of  warranty.* 
Again,  if  a  recovery  is  sought  for  goods  sold  and  defendant 
sets  up  a  breach  of  warranty,  a  judgment  in  favor  of  the  latter 
is  not  supported  by  a  special  verdict  which  does  not  show  that 
he  suffered  any  damage.^'  In  case  of  a  breach  of  warranty  the 
purchaser  who  is  to  receive  a  certain  quantity  of  goods  per 
month  for  a  specified  period  should  in  order  to  avail  himself  of 
their  defective  condition  either  repudiate  the  contract  or  refuse 
to  receive  the  goods.^  Nor  should  there  be  any  unreasonable 
delay  in  making  a  test  of  the  fitness  of  the  article  where  the 
contract  provides  for  a  test.^^  And  continued  use  of  a  defective 
article  with  knowledge  of  the  hazard  and  without  remedying 
the  defect  or  changing  the  conditions  precludes  recovery  for  in- 
jury occasioned  by  such  defects.**  If  the  article  purchased  is 
to  be  used  for  a  specific  purpose  and  is  warranted  as  suitable 
and  fit  therefor,  damages  are  recoverable  where  an  inferior  ar- 
ticle or  one  not  adapted  for  the  particular  use  is  supplied.  This 
is  illustrated  by  a  case  where  there  was  a  warranty  of  a  com- 
pound for  destroying  the  cotton  worm  and  it  was  decided  that 
the  measure  of  damages  was  the  value  of  the  crop  just  before  its 
destruction,  with  the  cost  of  the  compound  and  its  preparation 
and  application  and  interest  on  the  moneys  thus  expended.® 
But  it  is  also  determined  in  a  like  case  that  the  estimated  value 


citing  Newbigging  v.  Adam,  34  Ch. 
D.  589;  Erlanger  v.  Sombrero  Phos- 
phate Co.,  3  App.  Cas.  1279. 

^'  Osborn  v.  American  Ink  Co.,  61 
N.  Y.  Supp.  70;  29  Misc.   648. 

w  Nauman  v.  Ullman,  102  Wis.  92; 
78  ]S'.  W.  159. 

2»  Andrews  v.  Schreiber  (C.  C.  W. 
D.  Mo. ),  93  Fed.  367. 

21  Myers  v.  Green,  51  N.  E.  942;  21 


Ind.  App.  138;  1  Eepr.  208;  16  Bkg. 
L.  J.  42. 

22  Kingman  &  Co.  v.  Hanna  Wagon 
Co.,  74  111.  App.  22,  aff'd  176  111.  545; 
52  N.  E.  328. 

23  Gray  v.  Consolidated  Ice  Mach. 
Co.,  103  Ga.  115;  29  S.  E.  604. 

24  Uhlig  V.  Barnum,  43  Neb.  584; 
61  N.  W.  749. 

26  Jones  V.  George,  61  Tex.  345;  48 
Am.  Kep.  280. 
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of  the  crop  lost  may  not  be  recovered.*  And  where  a  Code  so 
provides  the  measure  of  damages  for  a  breach  of  warranty  of 
special  fitness  of  property  sold  for  a  specified  use  is  the  differ- 
ence in  its  value  as  warranted,  at  the  time  to  which  the  war- 
ranty refers,  and  its  actual  value  at  that  time  for  the  specified 
purpose,  together  with  any  loss  or  damage  incurred  by  an  ef- 
fort made  in  good  faith  to  use  it  according  to  its  proper  purpose, 
and  compensation  for  any  detriment  resulting  after  the  com- 
mencement of  the  action.^  If  goods  are  sold  on  sample,  the 
difference  between  the  goods  as  represented  and  as  they  were 
in  fact  when  sold,  constitutes  the  measure  of  damages,^  al- 
though the  difference  in  value,  if  any,  is  to  be  estimated  at 
the  place  of  delivery.^ 

§  1686.  Rules  as  to  measure  of  damages. — The  measure 
of  damages  for  breach  of  warranty  upon  sale  of  personal  prop- 
erty is  ordinarily  the  difference  between  its  actual  value  and 
what  it  would  have  been  had  the  property  been  as  warranted.* 
This  applies  whose  the  purchaser  does  not  tender  back  the 
articles  purchased  within  a  reasonable  time  ;  "■  nor  is  this  recovery 


2«  Jones  V.  George,  56  Tex.  149;  42 
Am.  Kep.  689. 

2'  McLennan  v.  Ohmen,  75  Cal.  558; 
17  Pac.  687. 

29  Eoberts  v.  Carter,  28  Barb.  (N. 
Y. )  462. 

2'  Heilman  Milling  Co.  v.  Hotallng, 
53  S.  W.  655. 

™  Stoudenmeier  v.  Williamson,  29 
Ala.  558;  Burton  v.  Young,  5  Harr. 
(Del.)  233;  Hook  v.  Stovall,  26  Ga. 
704;  E.  A.  Moore  Furnituie  Co.  v. 
W.  &  J.  Sloane,  166  111.  457;  46  N. 
E.  1128,  aff'g  64  111.  App.  581;  Hodg- 
man  v.  State  Line  &  S.  R.  Co.,  45 
111.  App.  395;  Wallace  v.  Wren,  32 
III.  146;  Crabtree  v.  Kile,  21  111.  180; 
Street  v.  Chapman,  29  lud.  142; 
Overbay  v.  Lightly,  27  Ind.  27;  Al- 
pha-Check-Eower  Co.  v.  Bradley, 
105  Iowa,  637;  75  N.  W.  369;  Mc- 
Corraick  v.  Vanatta,  43  Iowa,  389; 
Callan  v.  Brown,  31  Iowa,  333; 
Loomis  Milling  Co.  v.  Vawter  (Kan. 
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App. ),  57  Pac.  43;  Moulton  v.  San- 
ton,  39  Me.  287 ;  Grose  v.  Hennessey, 
13  Allen  (Mass.),  .389;  Brown  v. 
Bigelow,  10  Allen  ( Mass.),  242;  Tuttle 
V.  Brown,  4  Gray  (Mass.),  457;  Stick- 
ney  v.  Judson,  47  Minn.  262;  49  N. 
W.  980;  Merrick  v.  Wiltse,  37  Minn. 
41;  33  N.  W.  3;  Sprout  v.  Newton, 
48  Hun  (N.  Y.),  209;  Tales  v.  Mc- 
Keon,  2  Hilt.  (N.  Y.)  53;  Muller  v. 
Eno,  14  N.  Y.  (4  Kern.)  597;  Wells 
V.  Selwood,  61  Barb.  (N.  Y.)  238; 
Wood  V.  Carleton,  6  N.  Y.  Supp. 
865;  McGavock  v.  Wood,  1  Sneed 
(Tenn. ),  181;  Houghton  v.  Carpenter, 
40  Vt.  688;  Park  v.  Richardson- 
Boyington  Furnace  Co.,  91  Wis.  189; 
64  N.  W.  859;  51  N.  W.  572;  J.  I. 
Case  Plow  Works  v.  Niles  &  S.  Co.,  90 
Wis.  590;  63  N.  W.  1013;  Sanborn  v. 
Herring,  15  Am.  L.  R.  457.  But  see 
Pitsinowsky  v.  Beardsley,  37  Iowa,  9. 
81  Alpha-Clieck-Kower  Co.  v.  Brad- 
ley, 105  Iowa,  537;  75  N.  W.  369. 
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affected  by  proof  that  the  purchaser  has  resold  it  for  a  price 
equal  to  or  greater  than  be  paid  for  it,®  especially  in  view  of 
the  fact  that  no  warranty  appears  to  have  been  given  at  the 
second  sale,^  since  the  price  obtained  on  resale  can  only  affect 
the  parties'  rights  with  relation  to  the  value  of  "the  property.^ 
The  general  rule  also  applies  in  cases  of  false  or  fraudulent 
representations,  or  misrepresentations  ^  and  deceit,*  and  if  the 
deceit  is  in  the  sale  of  a  vessel,  the  rule  excludes  the  amount 
of  cost  of  repairs.^  Although  if  the  deceit  is  as  to  the  national 
character  of  the  ship,  damages  to  the  amount  of  the  repairs  are 
included  to  the  extent  that  they  had  not  been  remunerated  by 
her  earnings  or  otherwise.*  But  it  is  decided  that,  for  fraud 
and  deceit  on  the  sale  of  a  safe  as  burglar  proof,  recovery  may 
be  had  for  the  whole  loss  sustained  by  a  burglary  of  its  con- 
tents.^ 

§  1687.  Same  subject  continued — Other  forms  of  rule. — 

The  rule  as  to  the  measure  of  damages  in  such  cases  has  also 
been  stated  to  be  the  difference  between  what  the  buyer  got  and 
what  he  was  entitled  to  get ;  *  or  the  excess,  if  any,  of  the  value 
which  the  property  would  have  bad  at  the  time  to  which  the 
warranty  referred,  had  it  been  complied  with  and  its  actual  value 
at  that  time ; "  or  in  the  absence  of  special  circumstances,  the 
value  of  the  property  at  the  time  the  warranty  was  broken  and 


82  Brown  v.  Bigelow,  10  Allen 
(Mass.)  242;  Mlamisburg  Twine  & 
C.  Co.  V.  Wohlhuter,  71  Minn.  484; 
74  N.  W.  175;  Brown  v.  Emerson,  66 
Mo.  App.  63;  Brook  v.  Clark,  60  Vt. 
551;  15  Atl.  175. 

^  Brown  v.  Bigelow,  10  Allen 
(Mass.),  242. 

84  Brock  V.  Clark,  60  Vt.  551;  15 
Atl.  175. 

85  Cox  V.  Girkin,  .38  111.  App.  340; 
Potter  V.  Mellen,  41  Minn.  487;  43 
N.  W.  375;  Vail  v.  Reynolds,  118 
N.  Y.  297;  28  N.  Y.  St.  R.  707;  23 
N.  E.  301;  Norton  v.  Parker,  8  Ohio 
C.  D.  571;  Davenport  v.  Anderson 
(Tex.   Civ.    App.),    28    S.    W.   922; 


Warner  v.  Benjamin,  89  Wis.  290;  62 
N.  W.  179;  Sanborn  v.  Herring,  15 
Am.  L.  R.  457. 

8*Wynn  v.  Longley,  61  111.  App. 
616;  Fargo  Gaslight  &  C.  Co.  v. 
Fargo  Gas  &  E.  Co.,  4  N.  D.  219;  59 
N.  W.  1066;  37  L.  R.  A.  593;  Stetson 
V.  Croskey,  6  Phila.  (Pa.)  10;  Sher- 
wood V.  Sutton,  5  Mass.  1. 

8' Stetson  V.  Croskey,  6  Pliila. 
(Pa. )  10. 

8*  Sherwood  v.  Sutton,  5  Mass.  1. 

88  Sanborn  v.  Herring,  15  Am.  L. 
R.  457. 

«  Cox  V.  Girkin,  38  111.  App.  340. 

*i  Sherer  v.  Park  Nursery  Co.,  103 
Cal.  415;  37  Pac.  412;  42  Am.  St.  Rep. 
125. 
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its  value  had  the  warranty  been  true ;  ^  or  the  difference  be- 
tween the  value  of  the  goods  at  the  sale  and  their  value  if  they 
had  conformed  to  the  warranty;^  or  between  their  value  on 
the  day  of  the  sale  and  the  value  of  such  goods  as  the  contract 
properly  calls  for ;  ^*  or  between  their  actual  value  at  the  date  of 
sale  and  what  the  value  would  have  been  had  the  warranty  been 
true ;  *  or  between  its  market  value  at  the  time  and  place  of  the 
sale  as  warranted  and  as  in  its  actual  condition ;  *  or  their  value 
at  the  time  of  sale  had  they  conformed  to  the  warranty  and  their 
actual  value  with  the  defect  complained  of ;  *''  or  the  difference 
between  the  value  of  the  vessel  sold,  in  her  actual  condition  at 
the  time  of  sale  and  that  for  which  she  was  represented  and  not 
the  amount  of  cost  of  repairs  ;  ^  or  the  difference  between  the 
value  of  the  property  that  should  have  been  furnished  and  of 
that  furnished  at  the  place  where  it  was  received  ;  ^'  or  between 
the  value  as  warranted  and  that  with  the  defects  shown ;  *  or 
between  their  value,  if  they  had  been  as  warranted,  as  repre- 
sented by  the  purchase  price  and  their  actual  value  by  reason 
of  defects  ; '''  or  between  the  actual  value  and  market  value  they 
would  have  possessed,  had  they  been  as  warranted ;  ®  or  between 
what  the  property  would  have  been  worth  if  the  representations 
had  been  true  and  its  real  value  and  not  necessarily  the  differ- 
ence between  the  purchase  price  and  the  real  value ;  ^  or  the 
difference  between  the  value  of  the  article  delivered  and  that 


«  Williams  v.  Leslie,  66  111.  App. 
246;  1  Chic.  L.  J.  Wkly.  435. 

48  Blacker  v.  Slown,  114  Ind.  322; 
14  West.  81;  16  N.  E.  621. 

*4  Deutsch  V.  Pratt,  149  Mass.  415 ; 
21  N.  E.  1072. 

*5  Brown  v.  Emerson,  66  Mo.  App. 
63. 

^  McCormlck  Harvesting  Macli. 
Co.  V.  Heath,  65  Mo.  App.  461.  See 
also  Union  Bk.  v.  Blanchai'd,  65  N.  H. 
21;  18  Atl.  90. 

"Mullerv.  Eno,  14  N.  Y.  597;  3 
Duer  (N.  Y. ),  421;  Parker  v.  Morris 
Axe  &  T.  Co.,  54  N.  Y.  St.  E.  586;  4 
Lans.  (N.  Y. )  103 ;  Roherts  v.  Carter, 
28  Barb.  (N.  Y.)  462;  17  How.  Pr. 
524;  Wells  V.  Selwood,  61  Barb.  (N. 
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Y.)  238;  Park  v.  Chateaugay  Iron 
Co.,  8  N.  Y.  St.  R.  507. 

48  Stetson  V.  Croskey,  6Phila.  (Pa.) 
10. 

45  Eastern  Ice  Co.  v.  King,  86  Va. 
97;  13  Va.  L.  J.  450;  9  S.  E.  506. 

^  Skinner  v.  Mulligan,  56  111.  App. 
47. 

"  Miamisburg  Twine  &  C.  Co.  v. 
Woolhuter,  71  Minn.  484;  74  N.  W. 
175;  Granite  Mills  v.  Keystone  Oil 
Cloth  Co.  (Pa.),  15  Mont.  Co.  L.  Rep. 
36. 

52  Hogan  V.  Shuart,  11  Mont.  498; 
28  Pac.  969. 

58  Norton  v.  Parker,  8  Ohio  C.  D. 
572. 
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agreed  to  be  delivered  ;  ^  or  the  difference  between  the  value  of 
the  article  received  and  that  contracted  for ;  ^  or  between  the 
value  of  the  article  delivered  and  that  which  should  have  been 
delivered  rather  than  upon  the  cost  of  repair  or  reconstruction, 
as  in  case  of  sale  of  a  pipe  for  a  pipe  line* 

§  1688.  Same  subject  continued — Market  value  or  price. 

— The  measure  of  damages  where  goods  are  sold  with  a  war- 
ranty, or  upon  misrepresentations  as  to  quality,  etc.,  has  also 
been  declared  to  be  the  difference  between  the  market  value  of 
the  articles  contracted  for  and  of  those  delivered ;  ^'  or  between 
the  contract  price  and  the  market  value  at  the  time  and  place 
of  delivery ;  ®  or  between  the  price  agreed  upon  and  the  value 
of  the  property  sold ;  ^  or  between  the  value  of  the  property  as 
it  actually  was  and  the  price  paid  for  it ; "  or  between  the  mar- 
ket value  of  the  property  delivered  at  the  various  dates  of  de- 
livery and  the  market  value  at  the  same  dates  of  property  of 
the  quality  required  by  the  contract ;  '^  or  the  difference  be- 
tween the  price  paid  before  discovering  the  fraud  and  the  mar- 
ket value ;  ^  or  between  the  contract  price  and  the  actual 
market  value  of  the  article  in  the  imperfect  condition  it  was 
when  delivered ;  '^  or  between  the  sum  paid  and  the  value  of 
the  property  where  an  entire  stock  of  a  corporation  is  sold  and 
there  is  a  misreprgsentation  as  to  the  property ;  **  or  the  price 
at  the  place  of  delivery,  even  though  the  vendor  knew  the  mer- 
chandise was  destined  for  another  and  a  higher  market ;  ®  or  the 


"Joseph  V.  Kichardson,  2  Super. 
Ct.  (Pa.)  208;  23  W.  N.  C.  487;  27 
Pitts.  L.  J.  N.  S.  138. 

^  Miller  v.  Greenleaf  (Tex.  App. ), 
18  S.  W.  89. 

^  Crane  Co.  v.  Columbus  Const. 
Co.,  46  U.  S.  App.  52;  20  C.  C.  A. 
233;  73  Fed.  984. 

"Ogden  V.  Beatty,  137  Pa.  197;  47 
Phlla.  Leg.  Int.  516;  26  W.  N.  C.  524; 
20  Atl.  620.  See  Wheelock  v.  Berk- 
ley, 138  111.  183;  27  N.  E.  942;  Ault- 
man  v.  Ginn,  1 N.  D.  402 ;  48  N.  W.  336. 

58  Atlas  Furniture  Co.  v.  F.  S.  Hig- 
gins  Carpet  Co.,  71  111.  App.  17;  2 
Chic.  L.  J.  Wkly.  542. 


69McAlpin  V.  Lee,  12  Conn.  129; 
Hunt  v.  Van  Deusen,  19  N.  T.  St.  E. 
824;  3  N.  Y.  Supp.  75. 

soMerkley  v.  Phillips  (Ky.  1899), 
53  S.  W.  1037. 

'1  St.  Anthony  Lumber  Co.  v.  Bard- 
well  Kobinson  Co.,  60  Minn.  199;  62 
N.  W.  274. 

s^Hambrick  v.  Wilkins,  65  Miss 
18;  3  So.  67;  7  Am.  St.  Rep.  631. 

63 Miles  V.  Withers,  76  Mo.  App.  87; 
1  Mo.  App.  Rep.  453. 

M  Zieley  v.  Palliser,  62  N.  T.  St.  E. 
62;  30  N.  T.  Supp.  287. 

esLatton  v.  Davis,  Hill  &  D.  (N. 
Y.)9. 
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difference  in  the  market  value  of  the  goods  actually  delivered 
and  the  goods  contracted  for  where  the  quality  is  not  that  which 
was  warranted;™  or  the  difference  between  the  price  paid  and 
the  worth  of  the  article  at  the  time  of  delivery,  with  its  de- 
fects and  vices  ; "'  or  the  diminution  caused  in  the  market  price 
at  the  time  of  delivery  where  one  is  induced  by  false  representa- 
tions to  purchase  goods  to  be  delivered.®  But  it  is  also  decided 
that  the  difference  between  the  contract  price  and  the  actual 
market  price  of  the  warranted  goods  as  delivered  is  not  the 
true  measure  of  damages.® 

§  1689.  Market  value — Special  instances. — In  case  of  goods 
sold  by  sample  and  there  is  a  question  whether  the  sample  was 
of  perfect  goods,  the  defendant's  claim  that  it  was  imperfect  is 
not  binding,  and  evidence  of  the  market  value  of  perfect  goods 
of  the  kind  called  for  is  admissible  in  an  action  for  breach  of 
contract  to  deliver.™  The  measure  of  damages  in  an  action  for 
deceit  in  obtaining  from  plaintiff  a  stock  of  furniture  and  his 
notes  secured  by  mortgage  on  lots  in  exchange  for  certain  lots, 
where  the  notes  were  paid  by  his  grantee  of  the  lots,  and  he 
incurs  no  liability  to  the  latter,  is  the  difference  between  the 
value  of  the  lots  and  that  of  the  furniture  as  it  was  sold  at 
wholesale.''  And  the  measure  of  damages  for  false  representa- 
tion by  a  seller,  inducing  a  purchase  of  goods,  for  the  purchase 
price  of  which  he  has  recovered  a  judgment  with  interest  from 
maturity,  against  the  buyer,  is  the  amount  of  such  judgment 
less  attorney's  fees  and  costs,  and  less  the  market  value  of  the 
goods  received  and  retained,  together  with  interest  to  the  time 
of  trial.'''^     So  in  an  action  to  recover  an  amount  paid  in  excess 


«« Florida  Athletic  Club  v.  Hope 
Lumber  Co.,  18  Tex.  Civ.  App.  161; 
44  S.  W.  10;  Tiipis  v.  Gamble  (Tex. 
Civ.  App.  1895),  28  S.  W.  244;  Cooper 
V.  Webb  (Tex.  Civ.  App.  1894),  25  S. 
W.  151. 

6'  Wiiitz  V.  Morrison,  17 Tex.  372. 

M  Cooper  V.  Scblesinger,  111  U.  S. 
148.  See  Moline  Plow  Co.  v.  Carson, 
72  Fed.  392. 

69  Hodgman  v.  State  Line  &  S.  R. 
Co.,  45  111.  App.  395.  See  Punteney- 
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Mitchell  Mfg.  Co.  v.  T.  G.  Northwall 
Co.  (Neb.  1902),  91  N.  W.  863;  Bank 
of  North  Collins  v.  Cary  Safe  Co.,  42 
App.  Div.  283;  59  N.  Y.  Supp.  643; 
Davenport  v.  Anderson  (Tex.  Civ. 
App. ),  28  S.  W.  923. 

™  Eiserman  v.  Heine,  2  App.  Div. 
319;  73  N.  Y.  St.  R.  74;  37  N.  Y. 
Supp.  861. 

"  Fixen  v.  Blake,  47  Minn.  540;  50 
N.  W.  612. 

'■^  McCord-CoUins   Commerce    Co. 
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of  value  of  goods  sold  to  a  lunatic  on  the  ground  of  fraud  and 
imposition  of  the  seller,  the  amount  recoverable  is  the  amount 
found  to  have  been  paid  the  latter  in  excess  of  the  value  of  the 
goods  and  not  the  difference  between  the  amount  paid  and  the 
amount  actually  realized  from  sales  of  the  goods  by  the  pur- 
chaser and  his  guardian.'^  So  where  plaintiff,  a  manufacturer, 
was  induced  to  sell  his  goods  on  credit  to  an  insolvent  corpora- 
tion, relying  on  the  false  statements  of  defendant  that  it  was 
solvent,  in  computing  plaintiff's  damages  the  goods  should  be 
figured  at  the  market  price,  though  that  included  the  usual 
manufacturer's  profits."  And  where  there  is  deceit  in  regard 
to  ore  sold  but  accepted  by  the  purchaser  after  knowledge  of 
the  fraud,  the  difference  between  the  contract  price  and  the 
value  of  the  ore  in  the  market  at  the  time,  unaffected  by  such 
false  representation,  is  the  compensation  recoverable  and  not 
the  actual  value  to  the  purchaser  of  such  ore.^  Again,  the  sales 
at  Amsterdam  of  teas  shipped  at  Canton,  under  a  contract  that 
they  should  be  prime  teas,  compared  with  sales  of  similar  teas 
there,  furnish  the  rate  of  loss  which,  in  ascertaining  the  dam- 
ages sustained  by  the  breach  of  a  contract,  is  to  be  applied  to 
the  cost  of  the  teas  so  shipped  at  Canton ;  but  those  sales  do 
not  furnish  the  amount  of  the  damages.™  But  where  there  is 
no  evidence  as  to  the  value  of  the  property  warranted,  except 
what  may  be  inferred  from  the  price  stipulated  in  the  sale,  that 
price  may  be  taken  as  what  its  value  would  have  been,  had  it 
been  as  warranted." 

§  1690,  Actual  loss  or  injury  as  damages. — The  measure 
of  damages  has  been  declared  to  be  the  injury  sustained  by  the 
plaintiff  in  consequence  of  a  breach  of  warranty  in  the  sale  of 
chattels.'^  So  the  amount  which  it  would  cost  to  place  a  soda 
water  apparatus  in  the  condition  in  which  it  was  warranted  to 


V.  Levi,  21  Tex.  Civ.  App.  109;  50 
S.  W.  606. 

'3  Weis  V.  Ahrenbeck,  5  Tex.  Civ. 
App.  542;  24  S.  W.  356. 

71  Shaw  V.  Gilbert,  111  Wis.  165; 
86  N.  W.  188. 

'6  McHose  V.  Earnshaw  (C.  C.  App. 
3d  C. ),  55  Fed.  584. 

'«  Gilpins  V.  Consequa,  Pet.  C.  Ct. 


85 ;  Willings  v.  Consequa,  Pet.  C.  Ct. 
172;  Touqua  v.  Nixon,  Pet.  C.  Ct. 
221,  224;  Consequa  v.  Willings,  Pet. 
C.  Ct.  225. 

"  Houghton  v.  Carp'enter,  40  Vt. 
588. 

'SHogan  V.  Thorlngton,  8  Port. 
(Ala.)  428. 
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have  been,  measures  the  damages  for  breach  of  warranty."  And 
where  plaintiff  sold  goods  on  usual  terms  of  credit  to  an  insol- 
vent corporation,  relying  on  defendant's  false  statements  that 
it  was  solvent,  and  the  company  became  bankrupt  before  the 
term  of  credit  expired,  the  jury  should  not  be  required  to  find 
what  the  account  was  wortli  before  the  assignment,  since  the 
damages  recoverable  were  the  amount  lost  on  the  account  at  the 
time  when  in  the  ordinary  course  of  business  it  should  have  been 
collected.*"  Again,  where  there  is  a  breach  of  warranty  to  in- 
stall a  furnace  of  a  given  heating  capacity,  or  to  replace  it,  if 
not  of  that  capacity,  by  an  adequate  heating  apparatus,  the  dam- 
ages are  the  amount  it  will  cost  to  put  in  a  heater  of  the  re- 
quired capacity.^'  And  if  certain  paints  furnished  are  warranted 
to  stand  for  five  years,  the  reasonable  cost  of  repainting,  where 
the  one  furnishing  the  paint  agreed  to  repaint  the  house  in  case 
of  a  breach  of  the  warranty,  and  refused  to  do  so,  constitutes 
the  amount  of  recovery.®^  So  the  measure  of  damages  recover- 
able for  breach  of  a  warranty  as  to  the  color  of  stained  glass,  by  a 
purchaser,  who  uses  the  same  in  the  fulfillment  of  a  contract,  is 
the  actual  damage  sustained  by  him  by  its  use  up  to  the  time 
when  he  ascertained,  or  ought  to  have  ascertained,  that  the  glass 
was  unfit  for  the  use  to  which  it  was  put.® 

§  1691.  Purchase  price  as  damages. — If  goods  are  accepted 
back,  after  a  breach  of  warranty,  the  measure  of  damages  for 
the  breach  is  the  purchase  price,^  and  the  rule  applies  where 
the  property  is  taken  back  without  qualification  by  the  seller  on 
complaint  of  the  breach.^  So  where  the  purchaser  rescinds  the 
contract  and  returns  the  property  for  a  breach  of  warranty,  the 
purchase  money,  paid  with  interest,  is  the  amount  of  damages.* 
And  the  price  paid  for  a  warranted  article  can  be  recovered  back 
by  the  purchaser  only  where  the  contract  of  sale  has  been  re- 


's Hodge  v.  Tuft,  115  Ala.  366;  22 
So.  422. 

80  Shaw  V.    Gilbert,  111  Wis.   165; 
86  N.  W.  188; 

81  Williams  v.  Thrall,  101  Wis.  337; 
76  N.  W.  399. 

82  Reeds  V.  Lee,  2  Mo.  App.  Kep. 
1122;  64  Mo.  App.  683. 
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8" Smith  V.  Foote,  81  Hun,  128;  62 
N.  Y.  St.  R.  633;  30  N.  Y.  Supp.  639. 

8*  Lewis  V.  Doyle,  13  App.  Div.  291; 
43  >r.  Y.  Supp.  201. 

8=  Lewis  V.  Doyle,  13  App.  Div.  291; 
43  N.  Y.  Supp.  201. 

86  Kerr  v.  Emmerson,  64  Mo.  App. 
159;  2  Mo.  App.  Rep.  1066. 
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scinded  upon  the  implied  promise  of  the  seller  to  return  it  as 
money  had  and  received.*'  So  the  invoice  price  of  goods  which 
were  worthless  is  the  purchaser's  measure  of  damages  in  case 
of  recovery  by  him ;  **  or  where  the  goods  sold  and  found  to  be 
of  no  value  the  sum  paid  for  them  is  recoverable ;  ^  and  if  a  bill 
is  sold  upon  the  fraudulent  representation  that  it  is  unpaid,  the 
damages  recoverable  are  the  amount  of  the  bill  with  interest.* 
So  where  there  are  fraudulent  misrepresentations  of  the  value  of 
property  at  the  time  of  a  trade,  an  action  for  damages  is  in  ef- 
fect an  action  for  part  of  the  purchase  price  and  constitutes,  dur- 
ing its  pendency,  an  election  to  ratify  the  trade  so  as  to  preclude 
the  remedy  by  rescission.''  So  in  a  suit  to  recover  the  price  paid 
for  chattels,  the  vendor  of  which  had  no  title  at  the  time  of  sale, 
the  action  being  in  disaffirmance  of  the  lale,  the  measure  of 
compensation  is  the  price  paid  and  not  the  actual  value.*®  And 
in  case  of  a  sale  of  mortgage  coupons,  where  there  is  no  evidence 
of  their  market  value  at  the  time  of  sale,  their  purchase  price 
constitutes  the  damages  recoverable.^  So  the  measure  of  dam- 
ages for  a  breach  of  warranty  that  a  mass  of  timber  sold  for  a 
gross  price  will  prove  to  be  a  specified  number  of  cords  is  such  a 
proportion  of  the  purchase  money  as  the  deficiency  bears  to  the 
quantity  warranted.'*  But  it  is  also  decided  that  the  damages 
are  not  measured  in  case  of  a  breach  of  warranty  by  the  differ- 
ence between  the  purchase  price  and  the  actual  value.*  So  the 
price  for  which  warranted  personal  property  was  sold  by  the  pur- 
chaser may  be  inadmissible  on  the  question  of  damages  for  breach 
of  the  warranty."* 


§  1692.  Purchase  price — Defenses  and  estoppel. — Where 


8'  Skinner  v.  Mulligan,  56  111.  App. 
47. 

*8  Landman  v.  Bloomer,  117  Ala. 
312;  23  So.  75;  Chase  v.  Evarts,  47 
N.  Y.  St.  E.  425;  19  N.  Y.  Supp.  987. 

89  Callender  I.  &  W.  Co.  v.  Badger, 
30  111.  App.  314;  Hayner  v.  Churchill, 
29  Mo.  App.  676. 

9"  Spikes  V.  English,  4  Strobh. 
(S.  C.)34. 

91  Stuart  V.  Hayden,  169  U.  S.  1 ; 
Adv.  S.  U.  S.  302;  42  L.  Ed.  639, 1204; 


18  Sup.  Ct.  Eep.  274;  30  Chicago  Leg. 
News,  179. 

92  Wilkinson  v.  Ferrie,  24  Pa.  St. 
190. 

98  South  Covington  &  C.  S.  R.  Co. 
V.  Gest,  C.  C.  S.  D.  Ohio,  34  Fed.  628. 

s*  Parker  v.  Barlovr,  93  Ga.  700;  21 
S.  E.  213. 

96  Park    V.   Richardson-Boyington 
Furnace  Co.  91  Wis.  189;  64  N.  W.  859. 

98  Hogan  V.  Shuart,  11  Mont.  498; 
28  Pac.  969. 
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the  agreement  was  to  pay  the  cost  price  of  goods,  the  purchaser 
is  not  estopped  to  recover  damages  for  the  fraud  of  the  seller 
in  marking  up  the  cost  price,  where  the  fact  that  there  had 
been  a  wholesale  marking  up  was  not  discovered  until  after 
payment  had  been  made,  even  though  said  vendee  discovered 
prior  to  the  payment  of  the  purchase  price,  that  in  one  of  two 
cases  goods  had  been  put  in  at  a  sum  greater  than  the  cost 
price,^'  nor  is  the  pendency  of  an  action  by  a  purchaser  of 
goods  for  damages  resulting  from  defects  therein  a  bar  to  an 
action  by  the  seller  for  the  purchase  price  of  the  goods,  where 
the  purchase  price  was  not  interposed  as  an  offset  in  the 
former  action*  So  the  fact  that  a  dealer  has  been  fully  paid 
for  an  article  which  he  sold,  will  not  preclude  a  recovery  by 
him  from  the  party  from  whom  he  bought  it,  on  breach  of 
warranty,  to  the  full  extent  of  defects  existing  in  it*  Again, 
there  must  be  deducted  from  damages  recovered  by  the  pur- 
chaser for  breach  of  a  warranty  of  a  boat,  the  insurance  money 
received  by  him  on  policies  in  the  vendor's  name."" 

§  1693.  Consequential,  remote,  nncertain  and  nominal 
damages. — If  goods  delivered  do  not  conform  to  the  warranty 
and  they  are  returned  or  offered  to  be  returned  and  the  vendor 
fails  to  furnish  goods  in  conformity  with  the  warranty,  the 
vendee  may  recover  such  damages  as  may  be  reasonably  sup- 
posed to  have  been  contemplated  by  the  parties  when  the  con- 
tract was  made  as  the  probable  consequences  of  the  breach.' 
So  it  is  a  general  rule  that  all  damages  in  contemplation  of  the 


"Welch  V.  Burdick,  101  Iowa,  70; 
70  N.  W.  94. 

5'  Jenison  Haidw.  Co.  v.  Godkin, 
112  Mich.  57;  70  N.  W.  428;  3  Det. 
L.  N.  833. 

93  Western  Twine  Co.  v.  Wright,  78 
K.  W.  942;  11  S.  D.  521;  44  L.  E.  A. 
438;  MuUer  v.  Eno,  14  N.  Y.  597; 
Wheelock  v.  Berkeley,  138  111.  153. 
Where  an  elevator  has  been  put  in 
under  an  express  warranty,  the 
breach  of  warranty  can  be  set  up  as 
a  defense  to  the  balance  due  on  the 
purchase  money;  but  the  elevator 
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being  delivered  in  1898  and  the  case 
tried  in  1900,  defendants  were  en- 
titled only  to  such  credit  as  would 
have  been  reasonably  required  to 
make  the  elevator  conform  to  the 
specifications  at  the  time  of  delivery 
and  not  at  the  time  of  trial.  Morse 
V.  Arnfield,  15  Pa.  Super.  Ct.  140. 

"""Eureka  Fertilizer  Co.  v.  Balti- 
more Copper  S.  &  E.  Co.,  78  Md.  179; 
27  Atl.  1035. 

1  Punteney-Mitchell  Mfg.  Co.  v. 
T.  G.  Northwall  Co.  (Nev.  1902),  91 
N.  W.  863. 
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parties  to  a  contract  of  sale  of  personal  property  or  which  may 
naturally  result  from  a  breach  of  warranty,  accrue  in  favor  of 
the  party  injured  by  such  breach.^  And  this  rule  applies  gen- 
erally to  a  special  warranty  where  there  is  a  breach  thereof.' 
And  if  goods  are  sold  for  a  particular  purpose,  such  damages 
are  recoverable  as  flow  naturally  from  the  use  of  the  goods  for 
the  particular  purpose,  but  damages  resulting  from  the  use  of 
the  same  for  another  purpose  are  not  included.''  Consequential 
damages  must,  however,  be  specially  pleaded."  Again,  where  it 
is  matter  of  common  knowledge  in  localities  where  tobacco  is 
raised,  that  serious  loss  will  necessarily  result  if  it  is  not  cut 
and  cured  at  the  proper  time,  the  manufacturer  of  flues  for 
curing  tobacco,  and  an  agent  who  sells  the  same  will  be  held  to 
have  had  in  contemplation  at  the  time  of  the  sale,  the  loss  to 
the  raiser  of  the  tobacco  which  would  result  from  the  inability 
to  cure  it  in  time.*  In  an  action  by  the  person,  from  whom  a 
marine  railway  company  purchased  a  warranted  chain,  against 
his  vendor,  for  breach  thereof,  and  the  petition  claims  damages 
only  for  the  cost  of  substituting  a  new  chain  and  evidence  as 
to  that  is  admitted,  proof  of  the  damages  caused  such  railway 
by  the  breaking  of  the  chain  and  of  the  expense  in  repairing  it, 
with  loss  of  trade  sustained  thereby,  is  inadmissible,  especially 
where  the  sale  by  the  plaintiff  to  the  railway  company  does  not 
make  him  liable  for  consequential  damages,  or  the  defendant  was 
not  informed  that  he  contracted  to  incur  such  liability.''  In 
another, case,  oats  warranted  as  to  quality  were  sold  for  feed  for 
horses,  but  they  contained  a  poisonous  substance,  killing  some 


»  Burr  V.  Redhead  ST.  L.  Co.,  52 
Neb.  617;  12  N.  W.  1058.  Where 
there  was  an  instruction  that  if  cer- 
tain fertilizers  sold  to  defendant  were 
not  as  warranted  the  jury  should 
find  for  defendant  such  damages 
as  resulted  "naturally"  from  the 
breach  of  the  warranty,  it  is  not  ob- 
jectionable in  using  the  word  "nat- 
urally" instead  of  "legitimately" 
or  "  normally."  Reese  v.  Bates,  94 
Va.  321;  26  S.  E.  865;  3  Va.  Law 
Reg.  136.  • 

'  Passenger  v.  Thorburn,  34  N.  Y. 


634;  35  Barb.  17;  Milburn  v.  Bel- 
loni,  39  N.  T.  53,  reversing  S.  C,  34 
Barb.  607;  Freeman  v.  Chute,  3 
Barb.  424. 

*  Detroit  White  Lead  Works  v. 
Kenaszak  (Buff.  Super.  Ct.  1895), 
13  Misc.  619;  34  N.  T.  Supp.  924. 

5  Omaha  Coal  C.  &  L.  Co.  v.  Fay 
37  Neb.  68;  55  N.  W.  211. 

8  Neal  V.  Pender-Hyman  Hardw» 
Co.,  122  N.  C.  104;  29  S.  E.  96. 

'  Sutherland  v.  Round  (C.  C.  App. 
6th  C),  30  Ohio  J.  J.  372;  6  C.  C. 
A.  428;  57  Fed.  467. 
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of  the  horses,  making  some  sick  and  permanently  injuring 
others  and  it  was  decided  that  the  value  of  the  horses  killed, 
the  difference  in  the  value  of  the  injured  horses  before  and 
after  the  injury,  the  loss  of  the  use  of  such  of  the  horses  as 
were  sick,  the  expenses  of  medical  treatment  and  medicine,  and 
such  other  damages  as  were  the  natural  and  direct  consequences 
of  such  breach  might  be  recovered.*  Incidental  or  remote  dam- 
ages cannot,  however,  be  recovered.'  Nor  can  probable  future 
damages  which  are  not  certain,  fixed  or  liquidated  be  allowed,'" 
but  at  least  nominal  damages  will  be  presumed  and  allowed." 
But  only  nominal  damages  can  be  recovered  for  the  breach  of 
a  parol  contract  for  the  purchase  of  an  interest  in  an  oil  lease, 
where  the  vendors  did  not  resell  the  interest  contracted  for  by 
the  vendee,  or  tender  him  a  deed  or  other  instrument  of  title 
therefor,"^  although  if  goods  are  obtained  by  fraud  or  false  rep- 
resentations, the  amount  of  damages  must  be  proven  to  recover 
more  than  nominal  damages.'^ 

§  1694.  Special  damages— Expenses,  etc. — Factors  in  com- 
putation of  damages. — Special  damages,  such  as  may  arise  but 
are  not  presumed  by  law  to  arise,  if  a  proximate  result  of  the 
breach  of  warranty,  for  fraud  complained  of,  are  recoverable." 
And  the  general  rule  is  that  damages  for  breach  of  warranty, 
false  representations,  etc.,  include  such  consequential  damages 
as  may  be  deemed  to  have  been  reasonably  in  contemplation  of 
the  parties,  and  which  are  the  direct,  immediate  and  probable 
result  of  the  breach.  Within  this  rule,  damages  to  a  cargo  of 
fruit  may  be  recovered  for  breach  of  warranty  of  speed  in  a 
charter  of  a  vessel  known  by  the  owner  to  be  hired  for  trans- 


8  Coyle  V.  Baum,  3  Okla.  659;  41 
Pac.  389. 

»  Huyett  &  Smith  Mfg.  Co.  v.  Gray, 
111  N.  C.  92;  15  S.  E.  940;  Carroll- 
Porter,  B.  &  T.  Co.  V.  Columbus 
Mach.  Co.  (U.  S.  C.  C.  A.  3d  C), 
55  Fed.  451.  See  Sweet  v.  Owens 
(Kan.  App.),  57  Pac.  254. 

1"  F.  Ham  mar  Paint  Co.  v.  Glover 
47  Kan.  15;  27  Pac.  130. 

"  Van  Velsor  v.  Seeberger,  35  111. 
App.  598. 
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12  Carnar  v.  Peters,  9  Pa.  Super. 
Ct.  29;  43  W.  N.  C.  261. 

"  Howell  V.  Bennett,  74  Hun  (N. 
T. ),  555. 

"  Short  V.  Matteson,  81  Iowa,  638. 
See  ZuUer  v.  Rogers,  7  Hun  (N.  Y.), 
540,  as  to  what  special  damages  are 
recoverable  for  breach  of  warranty 
as  to  fitness  of  canal  boat  for  naviga- 
tion. 
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portation  of  fruit."  And  the  expense  of  constructing  shifting 
devices  for  storage  batteries  is  recoverable  as  damages  for  breach 
of  warranty  of  such  batteries,  where  because  of  such  breach  they 
become  worthless  and  useless,  and  but  for  it  would  have  been 
useful  and  valuable.^^  So  the  expense  of  cleaning  the  floors 
marred  by  the  plaster,  of  removing  and  replacing  door  and 
window  casings  in  order  to  replaster  the  house,  and  generally 
the  cost  of  patching  done  in  an  attempt,  though  unavailing,  to 
lessen  the  damages  and  the  loss  of  the  use  of  the  house  caused 
by  these  operations,  are  all  recoverable  where  one  plasters  his 
house  with  cement  warranted  to  be  fit  for  that  purpose,  but 
which  proves  unsuitable  and  falls  off."  And  the  expense  in- 
curred by  the  purchaser  in  carting  away  goods  which  are  un- 
merchantable may  be  recovered.^'  So  damages  may  include  the 
expenses  incurred,  by  a  purchaser  of  bicycles  for  resale  under  a 
warranty  that  they  are  well  made,  of  good  material,  and  of  the 
highest  grade,  in  repairing  bicycles  sold  by  him."  And  the  dis- 
comfort caused  by  the  coldness  of  the  house  and  the  extra  fuel 
required  in  maintaining  grate  fires  are  proper  items  of  damage 
where  there  is  a  breach  of  a  warranty  that  a  furnace  will  heat 
the  house  to  a  given  temperature.*  Again,  a  retail  dealer  who 
has  sold  coal  to  his  customers  in  reliance  upon  a  warranty  under 
which  he  purchased,  and  has  been  obliged  to  refund  the  price 
and  remove  the  coal  because  of  its  failure  to  comply  with  such 
warranty,  may  recover  the  expense  of  delivering  and  removing 
the  coal  as  part  of  his  damages  for  breach  of  the  warranty."  So 
for  breach  of  warranty  of  quality  on  a  sale  of  paint,  the  pur- 
chaser may  recover  a  certain  fixed,  or  liquidated  sum  which  he 
has  incurred  a  legal  liability  to  pay  to  or  expend  for  another 
for  whom  he  did  work  with  the  paint,  in  order  to  relieve  him- 


w  The  Ceres  (C.  C.  App.  2d  C),  38 
U.  S.  App.  441;  72  Fed.  936. 

16  Accumulator  Co.  v.  Dubuque  St. 
R.  Co.  (C.  C.  App.  8th  C),  12  C.  C. 
A.  37;  64  Fed.  70. 

"  Nye  &  S.  Co.  v.  Snyder,  56  Neb. 
754;  77  N.  W.  118,  citing  Hadley  v. 
Baxendale,  9  Exch.  341.  But  see 
next  section  following. 


w  Beuben  v.  Lewis  (Sup.  Ct.  App. 
Term),  20  Misc.  583;  46  N.  T.  Supp. 
426. 

19  Burr  V.  Eedhead  N.  L.  Co.,  52 
Neb.  617;  72  N.  W.  1058. 

2»  Tower  v.  Pauly,  67  Mo.  App. 
632. 

21  Hodgman  v.  State  Line  &  S.  R. 
Co.,  45  111.  App.  395, 
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self  of  the  effects  of  its  bad  quality  although  the  amount  has  not 
been  paid.*^  But  generally  the  plaintiff  cannot,  in  the  absence 
of  evidence  of  other  damage,  recover  more  than  what  it  would, 
according  to  the  uncontradicted  evidence,  cost  to  repair  the  de- 
fect complained  of.^  Again,  the  buyer  is  entitled  to  interest  on 
the  price  of  the  goods  paid  at  time  of  delivery.^'  So  an  instruc- 
tion, in  an  action  for  the  price  of  staves,  claimed  to  have  been 
worthless,  that  the  only  damage  that  the  court  can  see  is  the 
freight  paid  on  the  worthless  staves,  is  erroneous  where  there 
is  evidence  that  the  defendant  had  been  damaged  on  account 
of  their  inferiority  in  a  certain  sum  of  money.^  And  although 
the  amount  paid  for  freight  or  other  expenses  in  replacing  de- 
fective pulleys  with  good  ones  is  not  definitely  shown,  yet,  as 
the  juiy  was  authorized  to  infer  that  some  amount  was  so  paid, 
the  verdict  will  not  be  disturbed  because  something  was  allowed 
on  that  account  where  the  seller  stipulated  to  remove  and  re- 
place them  and  pay  all  reasonable  cost  therefor  if  they  failed  to 
do  the  work  and  they  did  so  fail.^  So  in  an  action  for  the  breach 
of  a  warranty  that  the  signature  of  an  indorser  on  a  note  trans- 
ferred to  the  plaintiff,  by  the  defendant,  was  genuine,  the  plain- 
tiff may  be  entitled  to  recover,  as  a  part  of  bis  damages,  the 
cost  incurred  by  him  in  an  unsuccessful  suit  against  the  sup- 
posed indorser,  where  such  suit  is  brought  in  good  faith  and 
without  knowledge  of  the  forgery,  and  the  nieasure  of  damages 
in  such  case  is  the  difference  between  the  amount  of  the  note 
and  its  actual  vahie.^'  Again,  stevedores  who  have  paid  an 
employee  for  injuries  sustained  by  reason  of  a  defect  in  a  chain 
used  in  his  employment,  which  might  have  been  discovered  by 
them  by  the  exercise  of  reasonable  care,  may  recover  over  against 
a  shipowner,  who  agreed  to  supply  all  necessary  and  proper 
chains  for  discharging  the  cargo,  as  the  injury  to  such  employee 
is  the  natural  consequence  of  the  breach  of  such  agreement  and 


22  F.  Hammar  Paint  Co.  v.  Glover, 
47  Kan.  15;  27  Pae.  130. 

23  Lockwood  V.  De-wey,  60  N.  Y. 
Supp.  471. 

21  South  Bend  Pulley  Co.  v.  W.  E. 
Caldwell  Co.  (Ky.  App.  1899),  54  S. 
W.  12. 
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26  Anniston  Lime  &  C.  Co.  v.  Lewis, 
107  Ala.  535;  18  So.  326. 

26  South  Bend  Pulley  Co.  v.  W.  E. 
Caldwell  Co.  (Ky.  App.  1889),  54  S. 
W.  12. 

2'  Coolidge  V.  Brigham,  1  Mete. 
(Mass.)  547. 
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such  stevedores  are  entitled  to  rely  on  the  warranty  therein  con- 
tained.^ 

§  1695.  Same  subject  continued — Factors  not  in  computa- 
tion of  damages. — The  expense  of  boxing  and  shipping  grapes 
which  do  not  come  up  to  the  required  standard  cannot  be  re- 
covered,* nor  can  there  be  included  in  the  computation  of  dam- 
ages the  expense  of  papering  and  replastering  the  walls  and 
ceiling  of  a  building,  in  case  of  breach  of  an  implied  warranty 
that  lime  sold  was  fit  for  plastering,  unless  the  defect -could  not 
have  been  discovered  before  being  used  and  the  mode  of  reme- 
dying the  defect  was  reasonable  and  does  not  exceed  in  cost 
that  of  replastering  with  material  of  good  quality.*  Nor  can 
express  charges  be  included ;  ^'  nor  extra  duties  charged  at  a 
custom  house ;  ^  nor  the  value  of  articles  stolen  from  a  safe 
warranted  burglar  proof  :  ^  nor  the  cost  of  inclosing  iron  beams 
in  a  building  when  it  might  have  been  discovered  before  they 
were  so  inclosed  that  they  did  not  comply  with  the  warranty ;  ** 
nor  damages  paid  for  personal  injuries  to  an  employee  occa- 
sioned by  reason  of  the  defect  in  the  article  warranted  ;  ®  nor 
the  purchase  money  paid,  with  interest  and  expenses  on  account 
of  the  failure  of  the  vendor  to  fulfill  his  warranties,  and  his  re- 
taking of  the  property  sold  under  a  chattel  mortgage.^  Again, 
expenditures  for  solicitor's  and  accountant's  charges  are  ex- 
cluded as  items  of  damages  for  fraud  in  the  sale  of  a  business, 
unless  they  are  specially  pleaded.*'  And  the  damages  and  costs 
of  suit  recovered  from  an  intermediate  contractor  by  the  owner 
for  breach  of  contract  in  furnishing  an  unfit  article  cannot  be 
recovered  from  the  contractor  wlio  does  the  work  where  the  in- 


^  Mowbray  v.  Merriweather  ( 1895 ), 
1  C.  B.  857;  64  L.  J.  Q.  B.  (N.  S.)  517. 

2S  La  Rue  v.  Goezinger,  84  Cal.  281; 
24  Pac.  42. 

80  Omaha,  C.  &  L.  Co.  v.  Fay,  37 
Neb.  68;  55  N.  W.  211.  See  last  pre- 
ceding section  herein. 

M  Buir  V.  Redhead  N.  L.  Co.,  52 
Neb.  617;  72  N.  W.  1058. 

»2  Hargous  v.  Ablon,  5  Hill  (N.  Y.), 
472. 

83  Herring  V.  Skaggs,  62  Ala.  180; 

110 


34  Am.  Rep.  4.  Contra  Deane  v. 
Michigan  Stove  Co.,  69  111.  App.  106; 
2  Chic.  L.  J.  Wkly.  172. 

84  Hawkins  v.  Deitz,  27  Misc.  200; 
57  N.  Y.  Supp.  751. 

85  Roughan  v.  Boston  &  L.  Block 
Co.,  161  Mass.  24;, 36  N.  E.  46L 

86  Wilson  V.  New  U.  S.  C.  R.  Co. 
(U.  S.  C.  C.  A.  8th  C),  .36  U.  S.  App. 
634;  20  C.  C.  A.  244;  73  Fed.  994. 

8'  Loewer  v.  Harris  (U.  S.  C.  0.  A. 
2d  C. ),  57  Fed.  368. 
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§1696 


SALES   OF   PERSONALTY  — 


termediate  contractor's  orders  were  followed  in  making  the 
article.®  Nor  does  the  motive  of  defendants  and  their  fraud, 
however  premeditated  and  wilful,  add  anything  to  the  damages 
recoverable  where"  the  wrong  is  capable  of  accurate  pecuniary 
measurement  and  the  loss  is  simply  a  financial  one.® 


§  1696.  Rescission  of  contract. — Upon  breach  of  warranty 
there  may  be  a  rescission  of  the  contract  and  a  recovery  back 
of  the  purchase  price  upon  an  executed  contract.*  Although 
it  is  also  decided  that  upon  a  sale  with  a  warranty  of  sound- 
ness, or  where  by  the  special  terms  of  the  contract  the  vendee 
is  at  liberty  to  return  the  article  sold,  an  offer  to  return  it  is 
equivalent  to  an  offer  accepted  by  the  vendor,  and  the  contract 
being  thereby  rescinded,  it  is  a  defense  to  an  action  for  the  pur- 
chase money,  brought  by  the  vendor,  and  will  entitle  the  vendee 
to  recover  it  back,  if  it  has  been  paid.  So,  if  the  sale  be  abso- 
lute and  the  vendor  afterwards  consents,  unconditionally,  to 
take  back  the  article,  the  consequences  are  the  same.  But  if 
the  sale  be  absolute,  and  there  be  no  more  subsequent  consent 
to  take  back  the  article,  the  contract  remains  open,  and  the 
vendee  must  resort  to  his  action  upon  the  warranty,  unless  it 
be  proved  that  the  vendor  knew  of  the  unsoundness  of  the  ar- 
ticle, and  the  vendee  tendered  a  return  of  it  within  a  reasonable 
time.'"    Again,  on  a  rescission  of  the  sale  of  personalty  for  the 


88  Nashua  I.  &  S.  Co.  v.  Brush  (U. 
S.  C.  C.  A.  1st  C),  50  U.  S.  App.  461; 
33  C.  C.  A.  456:91  Fed.  213. 

^  Durfee  v.  Newkiik,  83  Mich.  522; 
47  N.  W.  351. 

^  Morse  v.  Brachett,  98  Mass.  209; 
Dill  V.  O'Farrell,  45  Ind.  268;  Butter 
V.  Northumbeilaud,  50  N.  H.  33.  See 
De  La  Vergne  R.  M.  Co.  v.  German 
Sav.  Inst.,  175  U.  S.  40,  47;  An- 
drews V.  Heusler,  6  Wall.  (U.  S.)  254; 
Trumbull  v.  O'Hara,  71  Conn.  172; 
41  Atl.  546;  Gustafsou  v.  Eeuste- 
meyer,  70  Conn.  125;  39  L.  R.  A. 
644;  39  Atl.  104;  Morse  v.  Shaw,  124 
Mass.  59;  Parker  v.  Moulton,  114 
Mass.  99;  19  Am.  Kep.  315;  Cott.rill 
V.  Kenn,  100  Mo.  398;  18  Am.  St. 
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Rep.  556;  First  Nat.  Bank  v.  Tootle, 
59  Neb.  44;  80  N.  W.  264;  Chrysler 
V.  Canaday,  90  N.  T.  272;  43  Am. 
Rep.  166;  Ellis  v.  Andrews,  56  N.  T. 
83;  15  Am.  Rep.  379;  Detroit  Heat- 
ing &  L.  Co.  V.  Stevens,  16  Utah, 
177;  52  Pao.  379;  Shanks  v.  Whitney, 
66  Vt.  405. 

^1  Thornton  v.  Wynn,  12  Wheat.  (U. 
S.)  183.  See  Dushane  v.  Benedict, 
120  U.  S.  630,  639;  Norrington  v. 
Wright,  115  U.  S.  188,  205;  Lyon  v. 
Bertram,  20  How.  (U.  S.)  149,  154, 
155;  Withers  v.  Greene,  9  How.  (U. 
S.)  213,  225;  Rubin  v.  Sturtevant,  80 
Fed.  932;  Central  Appalachian  Co. 
V.  Buchanan,  73  Fed.  1012;  Crane 
Co,  V.  Columbus  Const,  Co.,  73  Fed. 


"WAEEATSTTY,  FALSE  KEPKESBNTATIONS,   ETC.      §  1697 

seller's  fraud,  the  purchaser  may  recover  the  articles  given  in 
payment  thereof  and  the  value  of  their  use  and  the  damage 
done  to  them  beyond  the  ordinary  wear ;  and  if  they  have  been 
so  damaged  as  to  render  them  practically  valueless  as  a  set,  he 
is  entitled  to  their  value,  with  interest.''^  And  where  a  party 
has  delivered  personal  property  in  part  payment  for  land  pur- 
chased, he  is  entitled  to  rescind  it  for  the  fraud  of  the  other 
party,  and  the  rule  of  damages  in  assumpsit  is  the  actual  value 
of  the  property  and  not  the  price  fixed  upon  it  in  the  agree- 
ment.''^ But  the  cost  of  defending  an  action  on  a  note  given 
for  a  machine,  including  attorney's  fees,  are  not  proper  elements 
of  damage  in  an  action  to  rescind  the  sale  on  account  of  mis- 
representations and  to  recover  the  purchase  money  paid.**  Nor 
can  the  plaintiff  recover  salary  as  manager  of  a  corporation, 
agreed,  as  part  of  the  contract  of  purchase  of  corporate  stock, 
to  be  paid  him,  nor  the  reasonable  value  of  such  services,  if 
such  value  is  not  alleged,  but  can  only  recover  nominal  damages 
therefor.*" 

§  1697.  Kefusal  to  accept. — The  difference  between  the 
price  agreed  upon  and  the  market  value  on  the  day  appointed 
for  delivery,  and  not  the  full  value  of  the  goods,  constitutes 
the  measure  of  damages  for  refusal  to  accept  goods  sold  by 
sample,  where  the  goods  sold  are  such  as  the  contract  calls 
for ;  *^  or  the  difference  between  the  contract  price  and  that  for 
which  the  article  was  subsequently  sold  at  auction,  less  the  ex- 
penses of  sale  and  storage.*'  And  where  the  articles  sold  were 
to  be  of  a  given  quantity  the  purchaser  is  chargeable  with  the 


993;  German  Sav.  lost.  v.  De  La 
Vergne  Refrig.  Mach.  Co.,  70 Fed.  150 
-152,  154,  155;  Cherry  Valley  Iron 
Works  V.  Florence  Iron  Co.,  64  Fed. 
572;  Cresswell  Ranch  &  C.  Co.  v. 
Marti  ndale,  63  Fed.  88,  89;  Clark  v. 
Wheeling  Steel  Works,  53  Fed.  498; 
Beck  &  Pauli  Litho.  Co.  v.  Colorado 
Mill.  &  El.  Co.,  52  Fed.  702;  Buck- 
ingham V.  Osborne,  44  Conn.  133; 
Marston  v.  Knight,  29  Me.  341 ;  Jag- 
ers  V.  Griffin,  43  Miss.  134;  Day  v. 
Pool,  52  N.  Y.  416;  Da^ysony,  CoUis, 
10  C.  B.  530, 


*2Smade  v.  Mann  (Ark.  1890),  14 
S.  W.  1095. 

13  Camp  V.  Pulver,  5  Den.  (N.  T.) 
48. 

«  Walter  A.  Wood  Mowing  &  E. 
Mach.  Co.  V.  Hancock,  4  Tex.  Civ. 
App.  302;  23  S.  W.  384. 

15  Foster  v.  Landon,  71  Minn.  494; 
74  N.  W.  281. 

1^  Jones  V.  Jennings  Bros.  &  Co., 
168  Pa.  493;  26  Pitts.  L.  J.  N.  S.  14; 
32  Atl.  51. 

1' Woods  V.  Cramer,  34  S.  C.  508; 
13  S,  B.  660. 
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§§  1698,  1699         SALES  of  personalty — 

market  value  of  such  of  the  articles  as  were  not  offered  to  be 
returned.*  So  the  purchaser  will  be  liable  for  the  market  value 
of  goods  at  the  time  of  demand,  though  they  have  risen  in 
value  above  the  original  contract  price  where  he  receives  a 
portion  thereof  which  turn  out  to  be  of  inferior  quantity  and 
refuses  to  accept  the  residue,  but  having  disposed  of  those  re- 
ceived is  unable  to  return  them.*  Where  lumber  is  sold  to  be 
delivered  upon  plaintiff's  dock  and  he  refuses  upon  inspection 
to  accept  it  as  not  being  of  the  kind  and  quality  represented, 
and  defendant's  agent  finds  it  upon  inspection  to  be  inferior, 
but  the  plaintiff  permits  it  to  be  unloaded  on  his  dock  and  it  is 
there  stored  for  defendant's  benefit,  there  is  no  rescission  of  the 
contract,  and  damages  may  be  recovered  in  addition  to  the 
amount  paid  for  freight  duties  and  storage  for  failure  to  deliver 
lumber  of  the  quality  stipulated.^ 

§  1698.  Breach  of  warranty  as  to  one  of  the  items  of 
property  sold  warrants  a  recovery  of  the  amount  paid  for  such 
item  with  legal  interest  thereon,  and  parol  evidence  is  relevant 
as  to  what  part  of  the  purchase  price  was  apportionable  to  said 
item.'''  If  there  is  a  partial  failure  of  warranty  and  the  plaintiff 
retain  the  subject-matter,  he  cannot  recover  back  the  entire  price 
by  way  of  damages ;  he  can  only  recover  his  actual  loss.® 

§  1699.  Resale — Sale  at  auction— Interest. — The  recovery 
against  a  buyer  for  breach  of  his  contract  of  warranty  as  to 
quality  on  a  resale  prima  facie  fixes  the  damages  which  he  is 
entitled  to  recover  from  his  seller  for  the  breach  of  a  similar 
warranty .^'^  So  a  sale  for  cash  at  public  auction  may  be  a  fair 
means  of  ascertaining  the  market  value  at  the  time  of  the  sale, 
where  a  large  proportion  of  the  articles  included  in  one  pur- 
chase fails  to  come  up  to  the  warranty  and  the  contract  may  be 
treated  as  violated  as  to  all.^'     And  it  is  decided,  in  an  action 


48  Armsby  Co.  v.  Shumate,  113  Ga. 
1086;  39  S.  E.  473. 

«  Shields  v.  Pettie,  4  N.  Y.  122;  2 
Sand.  262. 

»  Taylor  v.  Saxe,  134  X.  Y.  67;  45 
N".  Y.  St.  E.  469;  31  N.  E.  258,  rev'g 
57  Hun,  411;  32  N.  Y.  St.  E.  727;  10 
N.  Y.  Supp.  869. 
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^Harrell  v.  Broome  (Tex.  Civ. 
App. ),  50  S.  W.  1077. 

62  Weston  V.  Chamberlain,  56  Barb. 
415. 

58  Eeese  v.  Miles,  99  Tenn.  398;  41 
S.  W.  1065. 

"Bach  V.  Levy,  101  N.  Y.  511;  18 
J.  *  S.  519, 


"WAEEANTY,   FALSE  KBPEBSBNTATIONS,   ETC.   §§  1700,  1701 

for  breach  of  warranty  where  it  appeared  that  the  plaintiff  pur- 
chased rosin  from  the  defendant  to  be  sold  by  him  in  some  other 
market  than  that  at  which  it  was  bought,  of  which  defendant 
had  notice,  and  the  rosin  failed  to  come  within  the  description 
warranted,  that  the  measure  of  damages  is  the  difference  between 
what  the  rosin  would  have  sold  for  in  a  reasonable  time  after  its 
purchase  in  the  market,  which  the  plaintiff  had  by  the  circum- 
stances of  the  contract,  a  right  to  select,  and  did  select,  if  it  had 
been  what  it  was  warranted  to  be,  and  the  sum  it  did  actually 
sell  for  or  could  have  been  sold  for  in  that  market,  being  what 
it  was.  In  such  case,  the  plaintiff  is  not  entitled  to  interest 
upon  the  amount  recovered  for  breach  of  warranty.'"  Again, 
profits  which  would  have  been  made  by  a  resale  cannot  be  re- 
covered unless  the  vendor  knew  of  an  existing  contract  for  such 
resale  at  an  advanced  price,  and  that  the  goods  were  purchased 
to  fill  such  contract.* 

§  1700.  Warranty  against  hidden  defects — Inspection. — 

Where  the  state  law  imposes  on  the  seller  the  obligation  of  war- 
ranting, the  thing  sold  against  hidden  defects,  or  those  which 
could  not  be  discovered  by  simple  inspection,  the  purchaser  may 
retain  the  thing  sold  and  have  an  action  for  the  reduction  of 
the  price  by  reason  of  the  difference  between  the  thing  as  warrant- 
ed and  as  it  was  in  fact.^  And  where  the  goods  are  paid  for 
before  an  opportunitj'  to  inspect  them  is  had,  and  damages  are 
sustained  because  of  the  inferior  quality  of  the  merchandise,  in- 
terest on  the  damages  from  the  time  of  receiving  said  goods  is 
recoverable.* 

§  1701.  Warranty  of  personal  property  against  encum- 
brances.— The  value  of  the  property  at  the  time  it  was  taken 
from  the  vendee  by  the  assertion  of  a  paramount  title  constitutes 


65 Lewis  V.  Rountree,  79  N.  C.  122; 
28  Am.  Rep.  309. 

^i"  English  V.  Spokane  Com.  Co.,  6 
C.  C.  A.  416;  57  Fed.  451;  21  Wash. 
L.  Rep.  715. 

"Bulkley  V.  Honold,  19  How.  (U. 
S. )  390.  See  Nashua  Iron  &  S.  Co. 
V.  Brush,  91  Fed.  216.     See  as  to  la- 


tent defects  and  opportunity  to  in- 
spect, Leitch  V.  Gillette-Herzog 
Mfg.  Co.,  64  Minn.  434;  67  N.  W. 
352;  Tennessee  River  Comp.  Co.  v. 
Leeds,  97  Tenn.  574;  37  S.  W.  389. 

68  Connor   v.    S.  Blaisdell  Jr.  Co. 
(Tex.  Civ.  App.  1901),  60  S.  W.  890. 
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§1702 


SALES   OF   PEKSONALTY- 


the  measure  of  damages  for  breach  of  a  vendor's  warranty  of 
personal  property  against  encumbrances.^ 

§  1703.  Merchantable  character.— If  property  sold  is  to 
be  delivered  in  a  good  merchantable  condition  and  it  is  not 
sound  and  merchantable,  the  measure  of  damages  is  the  difference 
between  the  value  as  fixed  by  the  contract  price  at  the  time 
and  place  of  their  sale  and  delivery  and  their  value  with  the 
defect  complained  of.™  And  when  the  merchandise  sold  under 
a  contract  by  a  particular  description  is  affected  by  latent  de- 
fects, not  discoverable  ou  inspection,  which  renders  it  unmer- 
chantable, the  buyer  may  recover  from  the  seller  the  amount  of 
a  judgment  recovered  against  him  by  a  buyer  from  him,  based 
on  the  defects  of  the  merchandise,  and  also  the  expense  of  de- 
fending the  suit  if  the  seller  has  been  notified  of  such  suit  and 
given  an  opportunity  to  defend  it.*^  Again,  a  seller  need  only 
show  good  merchantable  quality  and  condition  in  an  action  to 
recover  the  difference  between  the  amount  realized  on  a  sale 
made  at  the  risk  of  the  purchaser  and  the  contract  price,  since 
a  purchaser  who  rejects  goods  for  the  specific  reasons  that  they 
are  not  in  merchantable  condition  waives  all  other  objections.^ 
So  in  an  action  for  breach  of  an  implied  warranty  that  refined 
petroleum  was  free  from  latent  defects  which  would  render  it 
unmerchantable,  evidence  is  admissible  that  defendants,  from 
whom  plaintiff  purchased  said  article,  knew  from  the  manner 
in  which  it  was  packed  and  from  other  sources,  the  destination 
to  which  it  was  to  be  sent  by  plaintiff.^ 


^  Hendrickson  v.  Bank,  74  Minn. 
90;  76  N.  W.  1019. 

6»Bump  V.  Cooper,  19  Ore.  81;  23 
Pac.  806;  English  v.  Spokane  Com. 
Co.,  6  C.  C.  A.  416;  57  Fed.  451. 

siCarleton  v.  Lombard,  Ayres  & 
Co.,  162  N.  Y.  628;  57  N.  E.  1106, 
afE'g  19  App.  Div.  297;  46  N.  T. 
Supp.  120. 

6'i  Littlejohn  v.  Shaw,  159  N.  T. 
188;  53  N.  E.  810,  aff'g  6  App.  Div. 
492;  39  N.  Y.  Supp.  595. 

s'Carleton  v.  Lombard,  A.  &  Co., 
149  N.  Y.  137;  43  N.  E.  422;  Same  v. 
Same,  149  N.  Y.  601;  44  N.  E.  1121. 
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In  an  action  for  breach  of  warranty 
of  the  merchantable  character  of 
dates,  sold  under  a  contract  for  the 
sale  of  4,000  boxes  consisting  of  Hal- 
lowee  and  Sairs,  at  a  specified  price 
per  pound,  2,500  boxes  for  immediate 
delivery  and  1,500  then  afloat  for  de- 
livery, on  arrival,  if  such  Ij.'iOO  do 
not  arrive,  the  sale  thereof  to  be 
void,  the  seller  cannot  show  that  the 
value  of  the  1,500  boxes  was  less  than 
the  contract  price  if  the  dates  were 
in  a  merchantable  condition.  Levi 
V.  Dimmick,  99  Cal.  490;  34  Pao.  79. 


"WARRANTY,   FALSE   REPRESENTATIONS,   ETC.   §§  1703,  1704 

§    1703.  Warranty  of  title — Yindictive   damages.  —  The 

purchaser  can  only  recover  nominal  damages  for  breach  of  a 
warranty  of  title  even  though  there  has  been  a  recoverj^  against 
him  by  the  rightful  owner,  but  the  amount  thereof  has  not  been 
paid,'"''  athough  the  value  of  the  property  has  also  been  declared 
to  be  the  measure  of  damages  ;  '^  or  the  purchase  price  with  in- 
terest ;  *  or  the  actual  loss  sustained.*'  And  the  necessary  costs 
and  expenses  of  defending  an  adverse  suit  in  which  the  property 
has  been  recovered  from  the  purchaser  by  title  paramount  will  be 
allowed  as  damages  where  the  seller  has  been  given  notice  to 
defend,  otherwise  not.^^  Again,  vindictive  damages  must  in 
some  way  be  connected  with  and  flow  from  the  same  facts  upon 
which  actual  damages  are  based  and  cannot  therefore  be  re- 
covered in  an  action  in  which  a  claim  for  actual  damages  is 
based  upon  a  breach  of  warranty  of  title,  although  the  claim  is 
for  the  fraudulent  act  of  the  seller  in  taking  the  property  sold 
from  the  possession  of  the  buyer.'' 


§  1704.  Articles  manufactured  or  to  be  used  in  manufac- 
ture—Or for  particular  work — The  difference  in  value  be- 
tween the  articles  actually  furnished  and  such  as  should  have 
been  furnished  is  ordinarily  the  measure  of  damages  for  breach 
of  warranty  of  articles  manufactured  under  agreement,  but 
which  are  not  furnished  for  any  particular  use.™  Or  the  measure 
of  damages  is  the  difference  in  value  between  such  articles  as 
were  contracted  for  and  those  delivered  ;  ''  or  the  actual  loss  sus- 
tained, ascertainable  by  deducting  the  market  value  of  the  article 
delivered,  at  the  time  of  delivery,  from  the  market  value  of  that 
which  was  contracted  for  plus  something  by  way  of  punishment 


«*Burt  V.  Dewey,  40  N.  Y.  283, 
rev'g  31  Barb.  (N.  Y.)  540. 

ssjlarlatt  v.  Clary,  20  Ark.  251. 

^^See  Kowland  v.  Shelton,  25  Ala. 
217;  Moorhead  v.  Davis,  92  Inrl.  303; 
Woods  V.  Woods,  1  Mete.  (Ky.)  512; 
Sliattuck  V.  Green,  104  Mass.  42; 
Noel  V.  Wheatley,  30  Miss.  181;  Ar- 
tliur  V.  Moss,  1  Oreg.  193;  Ware  v. 
Weathnall,  2  McCord  (S.  C),  413; 
Anding  v.  Perkins,  29  Tex.  848. 


«'  O'Brien  v.  Jones,  91  N.  Y.  193, 
aff'glS  J.  &S.  (47  Sup.)  67. 

esMarlatt  v.  Clary,  20  Ark.  251. 
See  Boyd  v.  Whitfield,  19  Ark.  447; 
Gross  V.  Hennessey,  13  Allen  (Mass.), 
389;  Thurston  v.  Spratt,  52  Me.  202. 

*'  Hudson  V.  Norwood,  13  Tex. 
Civ.  App.  662;  35  S.  W.  1075. 

™  Whitmore  v.  South  Boston  I. 
Co.,  2  Allen  (Mass.),  52. 

"Woodworth  v.  Woodburn,  20  HI. 
184. 
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for  the  deceit  and  fraud  occasioning  the  loss."^  If,  however,  the 
defects  are  only  in  a  part  of  the  article,  and  said  part  is  easily 
removable  and  capable  of  complete  remedy  without  depreciation 
in  that  part  which  composes  the  substantial  and  most  valuable 
part  of  the  apparatus,  the  damages  are  limited  to  the  difference 
between  the  value  of  the  defective  separable  part  and  the  value 
thereof  if  properly  made.''  Again,  where  the  manufacturer  is 
not  required  to  produce  any  specified  amount  of  a  "  by  product," 
the  damages  are  to  be  based  on  the  least  possible  quantity  that 
would  have  been  produced  in  case  the  factory  had  been  operated 
in  good  faith.™  In  case  of  articles  to  be  used  in  manufacturing, 
the  measure  of  damages  for  breach  of  warranty  is  the  differ- 
ence between  the  market  value  of  the  article  manufactured, 
as  it  would  have  been  had  the  warranted  material  to  be  used 
therein  been  equal  to  the  guaranty,  and  the  price  obtained  for 
the  completed  goods,  when  such  price  equals  or  is  greater  than 
the  actual  value  as  said  goods  were  after  the  use  of  the  war- 
ranted material.'^  So  where  wagons  finished  with  a  defective 
filler  are  sold  for  as  much  as  they  would  be  worth  if  properly 
finished,  no  damages  can  be  recovered."  Damages  in  this  class 
of  cases  may  also  include  tliose  which  proximately  and  directly 
result  from  the  breach  of  warranty,  or  those  which  may  reason- 
ably be  held  to  have  been  within  the  contemplation  of  the  parties 
as  consequential  upon  the  breach.  This  rule  applies  to  and 
covers  damages  for  loss  of  business  and  customers,  and  the  value 
of  cream  spoiled  by  using  a  poisonous  substance  for  coloring 
ice  cream  in  ignorance  of  its  character,  the  same  being  warranted 
as  fit  for  that  purpose.^  So  the  injury  sustained  by  the  buj'er 
in  his  manufacture,  and  not  the  difference  in  value  between  the 
article  sold  and  a  pure  article,  is  the  measure  of  damages,  where 
relying  upon  the  seller's  warranty  of  purity  the  buyer  used  the  ar- 


'2  MoAvoy  V.  Wright,  25  Ind.  22. 

"New  York  State  Monitor-M.  P. 
Co.  V.  Remington  Ag.  Works,  109 
N.  T.  143;  14  N.  Y.  St.  R.  826;  28  W. 
D.  473;  16  N.  E.  48. 

'*Nute  V.  American  Glucose  Co., 
55  Kan.  225;  40  Pac.  279. 

'6  Waite  V.  Borne,  123  N.  Y.  592;  34 
N.  Y.  St.  R.  344;  25  N.  E.  1053,  rev'g 
23  N.  Y.  St.   R.  341;  5  N.   Y.  Supp. 
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168;  1  Silv.  S.  C.  129;  Moore  v.  King, 
52  Hun,  224;  32  N.  Y.  St.  R.  808;  10 
N.  Y.  Supp.  651,  aff'd  134  N.  Y.  596; 
45  N.  Y.  St.  R.  935;  31  N.  E.  624. 

'^Sherman  v.  Billings,  K.  &  Co., 
90  Huri,  544;  71  N.  Y.  St.  R.  405;  36 
N.  Y.  Supp.  69. 

"Swain  v.  Sohieffelin,  134  N.  Y. 
471 ;  47  N.  Y.  St.  R.  910 ;  46  Alb.  L.  J. 
448;  18  L.  R.  A.  385;  31  N.  E.  1025. 


"WAEEANTY,    FALSE   KEPRESBNTATIONS,    ETC.      §  1705 

tides  without  further  exammation  and  his  goods  were  spoiled.'^ 
And  if  the  manufacturer  is  forced  to  buy  other  articles  at  a 
higher  price  for  the  purpose  of  supplying  his  wants  which  the 
seller  had  stipulated  to  supply,  he  may  I'ecover  damages  there- 
for.™ So  damages  to  windows  and  blinds  by  the  use  of  worth- 
less and  unsuitable  paints  and  oils  are  recoverable  against  the 
seller  who  agreed  to  supply  suitable  materials.*  So  all  damages 
sustained  necessarily  and  directly  by  the  owner  of  a  butter  and 
cheese  factory,  occasioned  by  the  bad  quality  of  milk  in  which 
foul  water  had  been  put  can  be  recovered.^'  So  where  defective 
carriage  springs  sold  under  a  warranty  are  used  in  manufactur- 
ing carriages,  the  seller  is  liable  for  the  expense  of  renewing 
and  applying  them.^^  But  damages  for  injury  to  business  and 
reputation  may  be  too  uncertain,  remote,  speculative  and  con- 
jectural to  be  recoverable.^  Nor  can  there  be  any  recovery  by 
the  purchaser  where  he  has  used  the  defective  material  in  work 
for  another  to  whom  he  has  had  to  pay  no  damages.^ 

§  1705.  Sales  of  shares  of  stock — Bonds. — If  stock  has 
some  value  the  measure  of  damages  for  breach  of  warranty,  or 
for  false  representations  or  deceit  inducing  its  purchase,  is  the 
difference  between  its  par  value  as  it  was  represented  and  what 
it  was  in  fact  worth  atfthe  time  of  transfer.*  Or  the  difference 
between  the  price  paid  at  the  time  of  sale  and  the  actual  value 
of  the  stock  is  recoverable  ;  •*  or  the  loss  which  the  purchaser 
has  sustained  by  reason  of  the  false  and  fraudulent  representa- 
tions, such  as  the  money  paid  out  and  interest  and  all  outlays 
legitimately  attributable  to  the  defendant's  fraud ;  but  it  does 


TSMilbum  v.  Belloni,  39  N.  T.  53. 
See  Hitchcock  v.  Hunt,  28  Conn.  343. 

™  Porter  v.  Woods,  3  Humph. 
(Tenn.)56. 

80  McCaa  v.  Elain  D.  Co.,  ^114  Ala. 
74;  21  So.  479;  44  Cent.  L.  J.  347. 
See  Moore  v.  King,  52  Hun,  224;  32 
N.  T.  St.  R.  808;  10  N.  Y.  Supp.  651, 
aff'd  134  N.  T.  596;  45  N.  Y.  St.  B. 
935;  31  N.  E.  624. 

81  Stranahan  Bros.  C.  Co.  v.  Coit,  55 
Ohio  St.  398;  37  Ohio  L.  J.  3;  44 
Cent.  L.  J.  140;  45  N.  E.  634. 


82  Thorns  V.  Dingley,  70  Me.  100; 
35  Am.  Hep.  310. 

M  Knorr  v.  Reedy,  27  Ohio  L.  J.  103. 

8*Sherman  v.  Billings,  K.  &  Co., 
90  Hun,  544;  71  N.  Y.  St.  R.  405;  36 
N.  Y.  Supp.  69. 

85  Maxtel  V.  Fowler,  94  Mich.  106; 
53  N.  W.  921.  See  Hubbell  v.  Meigs, 
50  ISr.  Y.  480. 

88Zeiley  v.  Palliser,  80  Hun,  603; 
62  N.  Y.  St.  R.  62;  High  v.  Berret, 
148  Pa.  St.  261 ;  30  W.  N.  C.  81 ;  23  Atl. 
1004. 
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not  include  expected  fruits  of  an  unrealized  speculation,  although 
the  rule  applies  that  those  results  are  to  be  considered  proxi- 
mate which  the  wrongdoer  from  his  position  must  have  con- 
templated as  the  probable  consequences  of  his  wrongful  acts  or 
breach  of  contract.^  In  case  of  the  falsity  of  a  report  of  the 
financial  condition  of  a  corporation,  the  damages  recoverable 
against  the  directors,  under  a  statute  making  them  liable,  is  the 
difference  between  the  value  of  the  stock  if  the  report  had  been 
true  and  its  actual  value,  and  not  necessarily  the  difference  be- 
tween its  actual  value  and  the  property  given  in  exchange  there- 
for in  the  absence  of  fraud  or  deceit  on  the  part  of  the  pur- 
chaser.^ Again,  if  the  value  of  the  stock  is  falsely  represented 
inducing  an  exchange  of  lands  therefor,  the  rule  first  stated 
under  this  section  applies  as  to  the  measure  of  damages,  ^  or 
the  difference  between  the  value  of  the  stock  and  the  land  given 
in  exchange  constitutes  the  damages.*  And  where  property  is 
sold,  based  upon  misrepresentations  as  to  the  financial  responsi- 
bility of  a  bank,  and  the  value  of  certain  stock  and  shares  of 
said  stock  are  taken  as  security,  the  value  of  property  so  sold 
may  be  recovered,  less  any  payments  made  thereon,  and  the 
value  of  the  stock  so  taken  with  interest  on  the  balance.'' 

§  1706.  Same  subject  continued. — If  stock  has  no  market 
value  and  the  representations  as  to  the  amount  of  corporate 
property  are  false,  the  meacure  of  damages  is  the  difference  be- 
tween the  value  of  the  stock  and  its  value  had  the  amount  of 
property  been  as  represented.*^  And  where  the  purchase  is  in- 
duced by  misrepresentations  as  to  the  price  paid  for  stock  by 
others  and  such  amount  is  paid,  the  buyer  cannot  recover  the 
full  amount  paid  by  him,  but  only  such  damages  as  he  has  sus- 
tained as  the  direct  consequences  of  such  false  representations.* 
So  special  or  consequential  damages  resulting  from  delay,  extra 

8"  Alden  v.  Wright,  47  Minn.  225; 
49  N".  W.  767. 

^1  American  Nat.  Bk.  v.  Hammond, 
25  Colo.  367;  55  Pac.  1090. 

92  Boddy  V.  Henry,  113  Iowa,  462; 
85  N.  W.  771;  53  L.  R.  A.  769. 

^■'  Weaver  v.  Sliriver,  79  Md.  580; 
30  Atl.  189. 


87  Smith  V.  Bolles,  132  U.  S.  125; 
33  L.  Ed.  279.  See  Rockefeller  v. 
Merritt,  79  Fed.  at  p.  914;  Wilson  v. 
New  U.  S.  C.-R.  Co.,  73  Fed.  at  p.  997. 

88  Parson  v.  Johnson,  28  App.  Div. 
1;  50  N.  Y.  Supp.  780;  N.  Y.  Stock 
Corp.  Law,  sec.  31. 

89  Nysewander  v.  Lowman,  124  Ind. 
184;  24  N.  E.  355. 
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expense  and  the  like  may  be  recovered  where  one  has  purchased 
stock  in  an  ice  company  and  new  machinery  for  the  manufacture 
of  such  product  under  a  guarantee  of  a  certain  output  per  day, 
which  warranty  fails  ;  such  sum  as  would  supply  machinery  to 
do  the  required  work  is  also  recoverable."  But  the  time  selected 
for  the  valuation  of  corporation  stock  in  order  to  estimate  dam- 
ages may  be  rendered  immaterial  by  a  special  finding  that  it  was 
of  no  value.*^  The  actual  value,  however,  of  such  stock  at  the 
time  of  negotiations  for  its  purchase  and  not  what  it  became 
worth  under  the  purchaser's  management  is  material  upon  the 
question  of  fraudulent  representations.*  Again,  the  par  value 
of  stock  with  interest  cannot  be  recovered  without  proving  that 
said  stock  was  worthless,  where  it  was  taken  at  par  for  the  pur- 
chase price  of  land.''  In  a  Massachusetts  case  where  the  war- 
ranty was  that  the  stock  sold  would  be  worth  a  certain  sum 
within  a  year,  there  was  allowed  as  damages  the  difference  be- 
tween such  price  and  the  highest  market  price  within  the  year.'^ 
If  there  is  deceit  in  the  sale  of  a  bond  and  mortgage  the  meas- 
ure of  damages  is  the  difference  between  their  value  had  the  rep- 
resentations been  true  and  their  value  as  they  are.*  And  where 
the  bonds  are  falsely  represented  as  first  mortgage  bonds,  the 
difference  between  tlieir  value  if  they  had  been  as  represented 
and  their  value  with  the  prior  encumbrances  will  govern.'""  So 
in  ascertaining  the  damages  so  measured,  the  jury  may  con- 
sider subsequent  events  in  arriving  at  the  two  values  at  the 
time  of  purchase.'  But  a  sum  equal  to  that  portion  of  the  debt 
which  the  securities,  when  properly  applied  will  fail  to  paj'-,  con- 
stitutes the  measure  of  recovery  where  it  is  falsely  represented 
that  said  securities  and  a  mortgage  of  land  are  adequate  to  pay 
the  entire  debt  secured.^ 


9*  Graves  v.  Hillyer  (Tex.  Civ. 
App.),48S.  W.  889. 

35  Honsucle  v.  Ruffin,  172  Mass. 
420;  52  N.  E.  538. 

^  Townsend  v.  Felthousen,  156  N. 
Y.  618;  51  N.  B.  279,  aff' g  90  Hun, 
89;  35  N.  Y.  Supp.  538. 

s'  Yeomans  v.  Bell,  151  N.  Y.  230; 
45  N.  E.  552. 

'8  Woodward  v.  Powers,  105  Mass. 
108;  7  Am  Eep.  503. 


^  Newell  v.  Chapman,  74  Hun,  111; 
56  N.  Y.  St.  E.  380. 

1™  Bank  of  Atchison  Co.  v.  Byer, 
139  Mo.  627;  41  S.  W.  325;  7  Am.  & 
Eng.  Corp.  Gas.  N.  S.  52. 

1  Whiting  V.  Price,  172  Mass.  240; 
51  N.  E.  1084. 

2  Beetle  v.  Anderson,  98  Wis.  5 ;  73 
Sr.  W.  560. 
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§  1707.  Sale  of  seeds,  bulbs,  trees,  etc. — The  measure  of 
damages  for  breach  of  warranty  or  for  false  representations, 
etc.,  inducing  the  purchase  of  garden  or  vegetable  seeds,  where 
the  vendor  knows  the  use  to  be  made  of  the  seed  is  the  amount 
paid  for  the  seeds,  tlie  value  of  labor  expended  in  preparing  the 
ground  therefor  after  deducting  the  benefit  to  the  land,  and  the 
value  of  the  labor  in  preparing  the  seed,  with  interest  on  the 
several  amounts.'*  Or  the  damages  will  be  the  purchase  money 
with  interest,  and  the  expense  of  cultivation,  not  including 
prospective  profits ; ''  or  tlie  difference  in  value  between  the  value 
of  the  crop  actually  produced  and  of  the  crop  which  would  have 
been  produced  by  the  seeds  as  warranted ;  ^  and  this  rule  applies 
to  bulbs.^  Again,  the  measure  of  damages  is  the  difference  in 
value  between  the  crop  raised  and  the  crop  represented,  with- 
out interest ;  or  where  the  seed  proved  totally  unproductive, 
the  value  of  a  crop  of  the  kind  represented  ; '  or  the  difference 
in  value  between  the  crop  raised  and  such  a  crop  as  would  have 
been  raised  had  the  seeds  proved  equal  to  the  warranty  ;  ^  or  the 
fair  value  of  a  crop  which  would  under  ordinary  circumstances 
have  been  raised  if  the  seed  had  been  what  it  was  represented 
to  be,  taking  into  consideration  all  the  hazard  of  the  elements 
and  deducting  what  it  would  cost  to  harvest  and  prepare  the 
crop  for  market ; '  or  the  difference  between  the  value  of  pure 
seed  and  that  delivered,  together  with  the  difference  between 
the  value  of  the  land  before  the  seed  was  sown  and  after  the 
expense  and  labor  of  removing  the  same  and  the  extent  to  which 
it  would  interfere  with  the  growth  and  production  of  crops : '" 
or  the  difference  between  the  value  of  the  crop  produced  and 
the  value  of  the  crop  expected."  So  a  tenant  in  an  action  on 
a  breach  of  a  contract  of  warranty  by  the  vendor  of  seed  sold 


8  Ferris  v.  Comstock,  33  Conn.  513. 

*  Butter  V.  Moore,  68  Ga.  780;  45 
Am.  Rep.  508. 

sWolcott  V.  Mount,  36  N.  J.  262; 
13  Am.  Rep.  438;  same  case,  38  N. 
J.  496;  20  Am.  Rep.  425. 

^  Edgar  v.  Joseph  Breok  <fe  Sons 
Corp.,  172  Mass.  581;  52  N.  E.  1083. 

7  White  V.  Miller,  78  N.  T.  393;  34 
Am.  Kep.  544.  Rule  in  Passenger  v. 
Thorburn,  34  N.  Y.  634,  which  de- 
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ducted  also  the  expense  of  produc- 
ing the  crop  raised,  modified. 

8  White  V.  Miller,  71  IST.  T.  118;  37 
Am.  Rep.  13. 

9  Van  Wyok  v.  Allen,  6  Daly,  376; 
69  N.  y.  61 ;  White  v.  Miller,  71  N. 
y.  118;  78  N.  y.  393. 

1"  Fox  V.  Everson,  27  Hun  (N.  Y. ), 
355. 

11  Passenger  v.  Thorbun,  36  Barb. 
N.  Y.  17.     In  this  case  the  court  held 
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him  for  use  on  the  demised  premises  may  recover  the  full  in- 
demnity which  it  was  the  object  of  the  contract  to  secure  in- 
cluding the  loss  to  the  landlord,  as  such  contract  inures  to  the 
landlord.'^  Again,  all  the  losses  necessarily  and  proximately 
sustained  by  the  failure  of  seed  to  germinate  may  be  I'ccovered.^ 
So  the  amount  paid  for  rice  in  preparing  the  soil  for  the  seed 
and  for  planting  the  same  and  also  a  reasonable  rent  for  the  land 
for  the  year  may  be  recovered  less  the  amount  for  which  the 
land  could  have  been  rented  to  put  in  crops  other  than  rice  after 
it  was  too  late  to  sow  the  same."  Again,  the  measure  of  dam- 
ages for  failure  to  furnish  a  certain  variety  of  fruit  trees  to  be 
set  out  is  the  value  that  would  have  been  added  to  the  premises 
if  the  trees  had  been  of  the  variety  ordered."  So  where  an 
orchid  is  warranted  to  be  of  a  certain  species  the  purchaser  is 
entitled  to  recover  for  breach  thereof,  the  sum  which  the  orchid 
would  have  been  worth  had  it  complied  with  the  warranty, 
when  there  was  no  probability  that  an  orchid  grower  would  give 
more  than  the  price  paid  for  it,  until  it  showed  its  real  nature.*^ 
But  the  fact  that  fruit  trees  are  destroyed  by  severe  cold  weather 
after  commencement  of  an  action  for  damages  for  furnishing 
varieties  inferior  to  those  stipulated  for,  cannot  be  shown  in  de- 
fense." 

§  1708.  Sale  of  animals — Warranty,  false  representations, 
etc. — Generally. — A  purchaser  of  a  horse  who  has  been  in- 
duced to  make  the  purchase  by  material  misrepresentations  may 
either  cancel  the  sale  or  ratify  it  and  recover  damages  for  the 
fraud.'^  Such  purchaser  has  also  the  option  to  either  return  the 
horse  if  not  as  warranted,  or  to  retain  it  and  recover  damages 
caused  by  the  breach  of  warranty,  where  it  is  stipulated  that  if 


that  the  warranty  was  not  merely  a 
general  one  but  amounted  to  a  spe- 
cial warranty. 

w  Phillips  V.  Vermillion,  91  111. 
App.  133. 

IS  Shaw  V.  Smith  45  Kan.  334;  11 
L.  E.  A.  681;  25  Pac.  886;  Shaw  v. 
Jones,  45  Kan.  339;  25  Pac.  887. 

"  Reiger  v.  Worth  Co.,  127  N.  C. 
230;  37  S.  E.  217;  52  L.  B.  A,  362. 


15  Long  V.  Fruyn,  128  Mich.  57;  87 
N.  W.  88;  8  Det.  L.  N.  540;  Heilman 
V.  Pruyn,  122  Mich.  301;  81  N.  W.  97; 
80  Am.  St.  Rep.  570. 

WAshworth  V.  Wells  (C.  A.),  78 
Law  T.  Rep.  1.36,  modifying  77  Law 
T.  Rep.  691. 

"  Heilman  v.  Pruyn,  81  N".  W.  97. 

18 Ford  V.  Oliphant  (Tex.  Civ. 
App.),  32  S.  W.  437. 

1757 


§  1709 


SALES   OF   PERSONALTY — 


it  is  not  as  warranted  it  may  be  returned  and  exchanged  for  an- 
other horse  or  the  purchase  price  will  be  refunded.'' 

§  1709.  Same  subject — Rules  as  to  measure  of  damages. — 

The  measure  of  damages  for  breach  of  warranty  on  the  sale  of 
an  animal,  or  for  false  representations,  etc.,  inducing  its  purchase, 
is  the  difference  between  the  market  value  of  the  animal  as  it 
was  at  the  time  and  place  of  sale  and  as  it  was  then  warranted 
to  be,^  or  between  its  actual  value  and  what  it  would  have  been 
worth  if  it  had  been  as  represented,^'  together  with  such  special 
damages  as  were  within  the  contemplation  of  the  parties  at  the 
time  of  sale.'^  And  where  a  horse  is  exchanged  for  other  prop- 
erty the  rule  as  to  the  difference  in  value  between  the  sound 
and  unsound  animal  applies  and  evidence  of  the  value  of  the 
other  property  is  inadmissible.^  But  no  damages  can  be  recov- 
ered for  keep  of  the  horse,  in  an  action  for  false  affirmations, 
previous  to  an  offer  of  plaintiff  to  return  him.^  And  a  petition 
for  false  representations  in  respect  to  a  horse  is  fatally  defective 
in  failing  to  aver  any  damages.^  Nor  will  the  fact  that  a  horse 
bought  under  warranty  was  worth  the  price  paid  for  it  prevent 
a  recovery  for  a  breach  of  the  warranty  of  the  difference  be- 
tween its  actual  value  and  its  value  if  it  had  been  as  warranted.^^ 
Again,  the  market  value  of  a  horse  may  be  testified  to  by  wit- 
nesses having  sufficient  knowledge  thereof  to  entitle  them  to 
give  an  opinion.^'    And  evidence  of  offers  of  sale  and  warran- 

w  Ell  wood  V.  McDlU,  105  Iowa,  437; 
75  N.  W.  340. 

20  Miller  v.  Law,  44  111.  App.  6.30. 

21  Douglass  V.  Moses,  89  Iowa,  40 ; 
56  N.  W.  271;  Lucy  v.  Stranghan,  11 
Iowa,  258  ( the  dlfierence  between  the 
value  of  the  animal  answering  the 
warranted   character   and  its  actual 


value  at  the  sale);  Layson  v.  Wilson, 
37  Mo.  App.  636  (the  difference  be- 
tween its  value  as  warranted  at  the 
time  and  place  of  sale  and  its  value 
as  it  was);  Steinhardt  v.  Phelps,  66 
N.  Y.  Supp.  311;  32  Misc.  730  (the 
difference  between  the  value  of  the 
animal  as  warranted  and  its  actual 
value  when  sold);  Chase  v.  Nichols, 
32  N.  Y.  St.  K.  88;  9  N.  Y.  Supp.  878 
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(the  depreciation  in  value  because  of 
the  defect  to  be  ascertained  by  proof 
of  the  value  as  the  animal  was  and 
as  it  would  have  been  without  the 
defect);  Ford  v.  Oliphant  (Tex.  Civ. 
App. ),  32  S.  W.  437. 

22  Ford  V.  Oliphant  (Tex.  Civ. 
App. ),  32  S.  W.  437. 

23  Rutan  V.  Ludlam,  29  N.  J.  L.  (5 
Dutch. )  398. 

2*  West  V.  Anderson,  4  Conn.  107. 

25  Gilcrest  v.  Nauther,  42  Neb.  564; 
60  N.  W.  906. 

2s  Douglass  V.  Moses  (Iowa,  1896), 
65  N.  W.  1004. 

2'  Connell  v.  McNett,  109  Mich. 
329;  3  Det.  L.  N.  175;  69  N.  W.  ?44, 
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ties  of  a  borse  to  other  persons  than  plaintiff  is  admissible  in  an 
action  for  damages  for  breach  of  a  warranty  of  tbe  horse.^ 

§  1710.  Sale  of  animals — ^Warranty — Damages  expressly 
stipulated. — In  case  of  a  breach  of  warranty  in  a  contract  for  the 
purchase  of  cattle  the  damages  expressly  stipulated  will  be  the 
basis  of  compensation  where  no  approximation  appears  from  the 
evidence  to  be  made  between  the  actual  damages  and  those  so 
stipulated.^ 

§  1711.  Conditional  sale  of  horse — Breach  of  warranty. — 

In  case  of  breach  of  warranty  of  soundness  of  a  horse,  pur- 
chased under  a  contract  of  conditional  sale,  the  title  remaining 
in  the  vendor,  the  same  amount  of  damages  is  recoverable  by  the 
purchaser,  as  if  there  were  an  immediate  sale,  the  period  of 
bailment  and  of  the  proposed  sale  being  joined  for  that  purpose.^ 

§  1713.  Fraudulent  representation  in  exchanging  cattle. — 

Where  plaintiff  gave  defendant  a  yoke  of  oxen  for  a  horse, 
which  defendant  fraudulently  represented  to  be  sound  and  the 
horse  was  really  worth  more  than  the  oxen,  but  had  he  been  as 
represented  would  have  been  worth  much  more,  it  was  decided 
that  plaintiff  was  entitled  to  recover  the  difference  between  the 
actual  value  of  the  horse  and  its  value  if  sound,  and  that  the 
question  was  not  affected  by  the  fact  that  the  actual  value  was 
greater  than  that  of  the  oxen.^' 

§  1713.  Sale  of  animals — Warranty,  etc.,  as  to  registry. — 

For  breach  of  -warranty,  false  representations,  fraud  or  deceit  as 
to  an  aminal  being  entitled  to  registry  by  reason  of  being  from 
a  particular  stock,  the  measure  of  damages  is  the  difference  be- 
tween the  value  of  the  animal  actually  sold  at  the  time  of  de- 
livery, and  what  it  would  have  been  had  the  representations 
been  true.®     So  the  measure  of  recovery  for  breach  of  a  war- 


28  Schee  v.  Shore,  6  Kan.  App.  136; 
50  Pac.  903. 

29Halff  V.  O'Connor,  14  Tex.  Civ. 
App.  191;  37  S.  W.  238. 

^Copeland  v.  Hamilton,  9  Man- 
itoba Bep.  148, 


^1  Murray  v.  Jennings,  42  Conn.  9; 
19  Am.  Kep.  597. 

82  Millirons  v.  Dillon,  100  Ga.  656; 
28  S.  E.  385. 
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ranty  of  the  breeding  of  a  horse  is  the  difference,  if  any,  between 
its  value,  as  it  really  was  and  its  value  if  registered  and  bred  as 
warranted.'^  But  where  an  imported  stallion  is  sold  upon  false 
representations  as  to  registry  and  no  evidence  is  given  as  to 
his  decreased  value  on  account  of  partial  registration  or  failure 
of  registration,  the  damages  will  only  be  nominal  to  the  pur- 
chaser.** And  where  the  uncontradicted  evidence  shows  that 
a  horse  was  registered  in  one  of  the  registers  and  there  is  no 
evidence  as  to  the  difference  in  its  value  ia  case  the  other 
registries  were  wanting,  although  there  is  evidence  to  show  the 
difference  if  all  the  registries  were  wanting,  an  instruction  that 
plaintiffs  guarantee  that  a  horse  sold  by  them  to  defendants  was 
registered  in  specified  registers,  and  that  if  the  jury  believe  that 
any  part  of  such  guaranty  was  untrue  and  by  reason  thereof  the 
horse  was  of  less  value,  defendants  would  be  entitled  as  dam- 
ages to  the  difference  between  the  value  of  the  horse  as  guar- 
anteed and  its  real  value,  without  such  proof  of  registration,  is 
reversible  error.^ 

§  1714.  Sale  of  animals  for  breeding  or  particular  pur- 
pose.— Where  there  is  a  breach  of  warranty  that  a  stallion  is  a 
sure  colt-getter,  the  damages  recoverable  are  the  difference  be- 
tween the  value  of  the  horse  as  it  actually  was  received  and  his 
value  if  he  had  been  as  warranted,  and  the  reasonable  expense 
and  trouble  for  advertising,  keeping,  and  standing  him  during 
the  season  and  prior  to  the  discovery  of  his  condition.*  And 
where  one  is  induced  by  false  representations  to  purchase  a  stal- 
lion for  breeding  purposes  the  expense  of  keeping  for  a  reason- 
able time  to  test  it,  may  be  recovered  in  addition  to  the  differ- 
ence in  value.^  So  in  case  of  false  representations  as  to  the 
speed,  soundness  and  breeding  qualities  of  a  stallion  sold,  the 
measure  of  recovery  is  the  difference  between  his  actual  value 
and  his  value  as  represented,  and  the  cost  of  doctoring  and  car- 
ing for  him  until  the  fraud  was  ascertained ;  but  what  he  might 


=3  Sharpe  v.  Bettis,  17  Ky.  L.  Eep. 
673;  32  S.  W.  395. 

^  Sharp  V.  Sturgeon,  73  Mo.  App. 
6.51;  1  Mo.  App.  Rep.  454. 

86  Sharp  V.  Sturgeon,  66  Mo.  App. 
191. 
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36  Short  V.  Matteson,  81  Iowa,  638; 
47  N.  W.  874. 

8'  Peak  V.  Frost,  162  Mass.  298;  38 
N.  E.  518. 
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have  earned  if  he  had  heen  as  represented  is  too  speculative  and 
uncertain  to  be  recoverable.^  And  where  there  is  a  warranty 
inducing  the  purchase  of  a  stallion,  damages  may  be  recovered 
for  the  excess  of  the  cost  of  standing  and  keeping  above  its 
earnings,  although  such  excess  was  taken  from  the  earnings  of 
another  horse  kept  under  the  same  contract,  instead  of  being 
actually  paid  in  money .^  But  prospective  gains  or  profits  from 
the  services  of  a  horse  warranted  as  a  sure  foal-getter  cannot  be 
recovered  in  an  action  for  breach  of  such  warranty,  unless  there 
were  outstanding  contracts  for  such  services  at  the  time  of  the 
purchase,  known  to  the  seller  and  the  sale  and  purchase  were 
made  with  reference  thereto.*  Nor  can  a  purchaser  of  a  stallion 
under  such  a  warranty  recover  the  cost  of  keeping  the  horse  for 
breeding  purposes  after  he  learns  that  it  is  not  as  warranted ;  ^ 
nor  can  expenses,  incurred  after  ample  evidence  of  the  unfitness 
of  a  horse  for  breeding  purposes  has  been  received,  be  recovered 
for  breach  of  warranty  of  fitness  for  such  purposes.*  And  where 
the  purchaser  is  allowed  the  difference  between  the  value  of  a 
horse  as  he  was,  and  as  he  was  warranted  to  be,  and  the  expenses 
incurred  by  reason  of  his  not  being  as  warranted,  there  cannot 
be  a  recovery  upon  a  breach  of  the  warranty  of  damages  for  the 
difference  in  the  amount  realized  from  the  horse's  services  dur- 
ing a  given  season  and  what  they  would  have  realized  had  he 
been  as  warranted.^^  And  to  entitle  a  purchaser  of  cattle  which 
did  not  comply  with  the  warranty  in  respect  to  class,  age,  and 
sex  to  special  damages  in  addition  to  the  difference  between 
their  actual  market  value  and  their  value  if  they  had  been  as 
warranted,  on  account  of  the  loss  sustained  by  him  by  reason 
of  the  cattle  not  being  fit  for  breeding  purposes,  he  must  not 
only  have  contemplated  breeding  them,  but  the  seller  must 
have  so  understood  at  the  time  the  contract  was  madc*^  Again, 
a  statement  by  the  seller  of  a  bull  that  it  is  "  fat  and  all  right " 
constitutes  a  warranty  for  a  breach  of  which  he  is  liable,  where 


88  Williamson  v.  Bradenburg,   133 
Ind.  594;  32  ^T.  E.  834. 

89  National  Horse-Importing  Co.  v. 
Novak,  95  Iowa,  596;  64  K  W.  616. 

*o  Glidden  v.  Pooler,  50  111.  App.  36. 
«  EUwood  V.  MoDill,  105  Iowa,  437; 
75  N.  W.  340. 
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*2  Newberry  v.  Bennett  (C.  C.  S.  D. 
Cal.),  38  Fed.  308. 

«  Love  V.  Koss,  89  Iowa,  400;  56  N. 
W.  528. 

"  Harris  v.  First  Nat.  Bank  (Tex. 
Civ.  App.),  45  S.  W.  311. 
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the  purchaser  knew  nothing  of  it  and  relied  upon  such  statement 
in  making  the  purchase.*^  And  evidence  of  concealment  of  la- 
tent defects  in  a  mare  rendering  her  unfit  for  the  pui-pose  for 
which  she  was  purchased  is  inadmissible  in  an  action  by  the 
buyer  against  the  seller  for  damages  for  the  latter's  false  repre- 
sentations and  warranties  that  the  mare  was  sound,  where  there 
is  no  allegation  of  such  concealment.^ 

§  1715.  Sale  of  animals — Warranty,  etc. — Character,  qual- 
ity, age,  title,  etc. — Where  there  is  a  warranty  that  a  horse 
purchased  by  a  physician  for  use  in  his  practice  is  kind  and 
gentle,  damages  may  be  recovered  for  injury  to  person  and  prop- 
erty caused  by  the  animal's  vicious  and  dangerous  qualities,  al- 
though the  seller  was  not  guilty  of  fraud  or  deceit.^'  So  where 
the  seller  falsely  represented  a  horse  to  be  gentle  and  to  work 
kind  and  gentle  anywhere,  but  knew  that  it  was  vicious  and  un- 
safe, damages  may  be  recovered  for  personal  injuries  and  de- 
struction of  a  buggy  and  harness,  caused  by  the  running  away 
of  the  horse  on  the  day  of  its  pnrchase.^^  And  on  a  breach  of 
warranty  as  to  the  age  of  horses,  taken  in  payment  of  a  machine 
purchased,  the  damages  recoverable  are  not  the  value  of  the  mar 
chine,  but  the  difference  between  the  actual  value  of  the  horses 
and  their  value  as  it  would  have  been  had  they  been  as  repre- 
sented.^' So  in  case  of  a  warranty  that  a  horse  is  imported 
stock,  the  measure  of  damages  for  breach  thereof  is  the  differ^ 
ence  in  value  between  an  imported  horse  and  a  domestic  one.™ 
Again,  where  there  is  a  breach  of  an  implied  warranty  of  title 
in  the  sale  of  a  horse,  the  price  paid  with  interest  and  the  costs 
received  against  the  purchaser  may  be  recovered,  but  the  costs 
of  the  defense  are  not  recoverable.^'  And  the  measure  of  dam- 
ages for  misrepresenting  the  quality  of  cattle  in  a  certain  brand 


«  Money  v.  Fisher,  92  Hun,  347; 
72  N.  T.  St.  E.  383;  36  N.  Y.  Supp. 
862. 

*8  Markham  v.  Emerson,  69  Mo. 
App.  292. 

«  Bruce  v.  Fiss  D.  &  C.  Horse  Co. 
(Sup.  Ct.  Trial  Term),  26  Miso.  472; 
56  X.  Y.  Supp.  234,  citing  Sliort  v. 
Matteson,  81  Iowa,  638;  Walker  v. 
Milner,  4  Fost.  &  F.  745. 
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^  Jones  V.  EosB,  98  Ala.  448;  13  So. 
319. 

«  Jackson  v.  Mott,  76  Iowa,  263;  41 
N.  W.  12. 

*  Taylor  v.  Gardiner,  8  Manitoba 
Rep.  310. 

'1  Armstrong  v.  Percy,  5  Wend, 
(N.  T.)536. 
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sold  to  plaintiff  is  the  difference  in  value  at  the  time  of  sale  be- 
tween the  brand  and  the  cattle  on  the  range  in  the  condition  in 
which  they  actually  were  at  the  time,  and  the  value  of  such 
brand  and  cattle  under  the  same  circumstances  had  the  facts 
been  as  represented.^  And  in  an  action  for  breach  of  wari-anty 
that  a  horse  is  a  good  worker,  the  measure  of  damages  is  the  dif- 
ference between  the  value  of  the  horse  if  it  were  a  good  worker 
and  its  value  as  it  is  for  that  purpose ;  ^  so  the  difference  be- 
tween the  value  at  the  time  of  sale,  considering  it  as  sound,  and 
its  value  with  the  defect  complained  of,  constitutes  the  amount 
of  damages  for  breach  of  a  warranty  of  soundness  of  a  horse ;  ^ 
or  the  difference  between  the  value  of  a  horse  at  the  time  of  the 
sale  in  its  unsound  condition  and  what  would  have  been  its  value 
if  it  had  been  as  represented,  not  to  exceed  the  purchase  price 
and  interest  on  the  amount  of  damages  at  the  legal  rate  from 
the  date  of  sale,®  or  the  sum  paid  for  the  horse ;  *  so  the  pur- 
chaser of  an  animal  warranted  free  from  disease  may  upon  breach 
of  the  warranty  recover  for  damages  caused  by  the  communica- 
tion of  such  a  disease  to  other  stock  with  which  the  animals  sold 
are  properly  placed  in  the  ordinary  course  of  business,  and  also 
for  such  other  damages  and  expenses  as  are  the  direct  and  nat- 
ural result  of  the  breach  of  warranty ; "'  and  this  includes  dam- 
ages for  time  and  money  expended  in  an  attempt  to  cure  the 
animal.*  So  expenses  properly  and  reasonably  incurred  in  quar- 
antining stock  to  prevent  the  spread  of  the  disease  and  in  doc- 
toring and  otherwise  caring  for  them,  are  recoverable."'  But 
the  sellers  of  a  horse  with  warranty  as  to  quality  are  not  liable 


'-  Carson  v.  Houssels  (Tex.  Civ. 
App.),  51  S.  W.  290,  citing  Wheadon 
V.  Olds,  20  Wend.  (N.  Y.)  174. 

68  Alieiin  v.  O'Brien  (Sup.  Ct.),  45 
N.  Y.  St.  R.  80;  18  N.  Y.  Supp.  821. 

"  Cary  v.  Gruman,  4  Hill  (jST.  Y.), 
625;  40  Am.  Dec.  293;  Comstook  v. 
Hutoliinson,  10  Barb.  (N.  Y.)  211; 
Fales  V.  McKeon,  2  Hilt.  (N.  Y.)  53; 
Decker  v.  Myers,  81  How.  Pr.  (N.  Y. ) 
372;  Mix  v.  Staples  (Sup.  Ct.),  17 
N.  Y.  Supp.  775;  44  N.  Y.  St.  R.  399. 

^Snyder  V.  Baker  (Tex.  Civ.  App), 
34  S.  W.  981. 


^  Morgan  v.  Ryerson,  20  111.  343. 

5'  Joy  V.  Bitzer,  77  Iowa,  73;  3  L.  R. 
A.  184;  41  N.  W.  575;  Rose  v.  Wallace, 
11  Ind.  112;  Sherrod  v.  Langdon,  21 
Iowa,  518;  Faris  v.  Lewis,  2  B.  Mon. 
(Ky.)  375;  McKee  v.  Jones,  67  Miss. 
405 ;  7  So.  348. 

^*  Raeside  v.  Hamm,  87  Iowa,  720; 
54  N".  W.  1079;  Murphy  v.  McGraw, 
74  Mich.  318;  41  N.  W.  917. 

''  Snowden  v.  Waterman,  105  Ga. 
384;  31  S.  E.  110. 
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for  the  damages  sustained  by  a  subsequent  purchaser  from  the 
buyer  under  a  similar"  warranty  with  full  knowlege  of  the  last 
warranty.* 

§  1716.  Sale  of   machinery — Warranty,  etc. — Generally. 

— A  purchaser  of  a  warranted  machine  may  retain  the  same  and 
recover  damages  for  the  breach,"'  and  so,  even  though  he  is  not 
entitled  to  rescind ;  *"  or  he  may  return  the  machine,  or  rescind, 
or  recover  in  an  action  on  the  warranty,  or  recoup  his  damages 
from  the  contract  price.^  But  he  is  not  required  to  retain  the 
property  and  recover  damages  for  breach  of  the  warranty  where 
the  express  right  to  return  the  machine  and  be  relieved  of  all 
obligation  to  pay  therefor  is  given."  If  notes  given  for  the  pur- 
chase price  are  to  be  returned  upon  breach  of  the  warranty  the 
seller  is  liable  prima  facie,  as  for  a  conversion,  for  their  full 
value  in  case  of  a  breach  and  failure  to  so  return  said  notes.^ 
Again,  the  right  to  damages  is  not  divested  by  a  sale  by  the 
purchaser  but  he  is  not  entitled  to  damages  suffered  subse- 
quently by  a  corporation  of  which  he  is  a  stockholder.*  If  prop- 
erty is  taken  in  payment  at  an  agreed  price  for  machinery  on 
breach  of  warranty  only,  its  actual  value  and  not  its  agreed  price 
can  be  recovered  back,"  although  evidence  of  the  quantum  of 
damages  sustained  by  the  breach  may  be  refused  in  an  action 
for  the  purchase  price  when  said  breach  of  warranty  is  not 
proven.®  Another  important  factor  which  affects  the  question 
of  damages  is  whether  or  not  the  false  representations  were  made 
with  an  intent  to  deceive  and  if  not  it  may  operate  to  preclude 
a  recovery  from  the  seller.*     And  where  defendant  continues 


6»  Thishler  v.  Keith,  Y  Kan.  App. 
363;  52  Pac.  619. 

61  Hooper  V.  Story,  155  N.  Y.  171; 
49  iSr.  E.  773,  ate'g  79  Hun,  53;  Huyett 
&  S.  Mfg.  Co.  V.  Gray,  124  N.  C.  322; 
32  S.  E.  718. 

62  Ellis  V.  Tips,  16  Tex,  Civ.  App. 
82;  40  S.  W.  524. 

68  Kingman  v.  Watson,  97  Wis.  596; 
73  N.  W.  438. 

6''  Jacobs  V.  Crumbaker,  67  111.  App. 
391. 

66  Boley  V.  Walter  A.   Wood  Mow. 
&  R.  M.  Co.,  62  Mo.  App.  1,39. 
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66  Blymer  Ice  Mach.  Co.  v.  McDon- 
ald, 48  La.  Ann.  439;  19  So.  459. 

6'  Nichols  &  S.  Co.  V.  Wiedemann, 
72  Minn.  344;  75  N.  W.  208,  modified, 
76  N.  W.  4. 

68  Whitney  Iron  Works  v.  Beass, 
40  La.  Ann.  112;  3  So.  500. 

69  Thorp  V.  Smith,  18  Wash.  277; 
51  Pac.  381,  citing  Wells  v.  Cook, 
16  Ohio  St.  67;  88  Am.  Dec.  436; 
Marshall  V.  Hubbard,  117  U.  S.  415; 
29  L.  Ed.  919. 
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to  use  warranted  machinery  after  knowledge  of  its  defective 
condition  and  that  it  had  caused  and  was  liable  to  cause  dam- 
age at  any  time,  damages  may  be  properly  refused.™  Again, 
evidence  of  a  suit  on  the  purchase  money  notes,  given  for  a  ma- 
chine sold  under  a  warranty,  sufficiently  proves  payment  to 
justify  a  recovery  of  the  full  amount  of  damages  shown,  where 
said  notes  are  not  tendered  back.'''  In  case  of  a  conditional  sale 
of  an  engine,  guaranteed  to  famish  certain  horse  power  to  be- 
come effective  only  if  the  engine  after  trial  conforms  to  the  guar- 
anty, the  purchaser  is  not  liable  for  the  purchase  price  where  it 
fails  to  conform  to  such  guaranty  and  is  destroyed  by  fire  be- 
fore the  expiration  of  the  time  stipulated  for  testing  it.'^  So, 
although  defendants  may  be  entitled  to  damages  for  breach  of 
warranty  for  defects  in  an  engine,  plaintiff  may  be  entitled  to 
recover  the  amount  stipulated  to  be  paid  as  a  difference  in  value 
upon  return  of  the  defective  machine.'^  And  a  purchaser  of  a 
machine  is  liable  for  the  purchase  price,  where  after  testing  it, 
as  stipulated,  he  accepts  it  with  a  change  in  its  arrangement, 
relying  on  his  own  judgment  that  with  such  change  it  will  suit 
his  purpose."  Again,  the  seller  is  entitled  to  recover  the  dif- 
ference between  the  contract  price  and  the  price  for  which  a 
warranted  machine  was  subsequently  sold,  as  the  contract  of 
sale  provided,  and  the  last  purchaser  placed  it  in  operation,  and 
it  was  shown  to  have  done  all  the  work  which  could  be  expected 
of  a  machine  of  its  class.''-'  And  evidence  as  to  total  lack  of 
value  of  an  engine  in  its  present  condition  two  years  after  its 
purchase  is  inadmissible  as  tending  to  show  the  amount  of  dam- 
ages sustained  by  a  breach  of  warranty  thereof.''^ 

§  1717.  Engines,  machines  and  machinery— Rules  as  to 


'"Johnson  v.  Winsliip  Macli.  Co., 
108  Ga.  554;  33  S.  E.  1019.  See  King- 
man V.  Watson,  97  Wis.  596;  73  X. 
W.  438. 

"  D.  M.  Osborne  &  Co.  v.  Poindex- 
ter  (Tex.  Civ.  App. ),  ,S4  S.  W.  399. 

'2  Charter  Gas-Engine  Co.  v.  Cole- 
ridge State  Bank,  .04  Neb.  743;  74  N. 
W.  1070,  citing  Jones  v.  United 
States,  96  U.  S.  24;  24  L.  Ed.  644; 
Pope  V.  AUis,  115  U.  S.  363;  29  L. 


Ed.  393;  MolineM.  &  S.  Co.  v.  Pereau, 
52  Neb.  577;  72  N.  W.  956. 

'3  Drew  V.  Edmunds,  60  Vt.  401;  15 
Atl.  100. 

'*  Hutches  V.  J.  I.  Case  Threshing 
Machine  Co.  (Tex.  Civ.  App.),  35  S. 
W.  60. 

'^Grier  Machinery  Co.  v.  McCrary 
(Tenn.  Ch.  App.  1899),  52  S.  W.  1027. 

'^  Aultman  Co.  v.  Ferguson,  8  S.  D. 
458;  66  N.  W.  1081. 
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measure  of  damages. — In  case  of  a  breach  of  warranty  of  a 
machine  which  the  purchaser  retains,  the  difference  between 
the  price  paid  or  agreed  to  be  paid  and  the  real  or  true  value 
of  the  machine  is  the  measure  of  damages,  in  the  absence  of 
special  damages  within  the  contemplation  of  the  parties  and 
which  were  the  natural  result  of  the  breach;'"  or  damages 
may  be  recovered  in  at  least  a  sura  equal  to  the  difference  be- 
tween the  value  of  the  engine  as  defective  and  as  warranted 
together  with  any  special  damages  in  contemplation  of  the 
parties  at  the  time  the  contract  was  entered  into  and  which 
were  the  natural  and  probable  consequences  of  such  breach ;  ™ 
or  the  damages  for  breach  of  warranty  of  an  engine  may  be 
computed  upon  the  difference  between  its  value  as  warranted 
and  its  actual  market  value  for  any  purpose  and  not  merely 
for  the  purpose  for  which  it  was  warranted.™  Substantially 
the  same  rule  applies  to  a  warranty  as  to  the  quality  of  a  ma- 
chine, where  the  buyer  retains  the  machine ; "  so  in  case  of  a 
warranty  as  to  the  class  or  quality  ;  ^'  and  so  in  case  of  a  war- 
ranty as  to  the  capacity  of  a  machine,  but  if  the  actual  value  is 
not  shown  by  the  record  on  appeal,  the  vendor's  recovery  of 
the  price  cannot  be  overthrown  by  the  defendant's  damages.^ 
Where,  however,  a  machine  has  been  placed  in  plaintiff's  fac- 
tory and  tested,  the  amount  which  plaintiff  paid  for  the  machine 
is  not  the  correct  measure  of  damages  unless  the  machine  had 
never  been  accepted.*  If  there  is  a  stipulation  that  if  a  certain 
engine  to  be  furnished  should  not  be  of  sufGcient  power  to  do 
certain  work,  the  seller  could  return  it  and  pay  a  specified  sum, 
the  measure  of  damages  for  failure  to  comply  and  remove  it,  is 
the  cost  of  removal  and  said  stipulated  sum.** 

§  1718.  Same  subject  continued. — If  machines  sold  and  de- 


"  Huyett  &  S.  Mfg.  Co.  v.  Gray, 
124  N.  C.  322;  32  S.  E.  718. 

'8  Banner  v.  Ft.  Worth  Implement 
Co.,  18  Tex.  Civ.  App.  621;  45  S.  W. 
856. 

"Himes  v.  Kiehl,  154  Pa.  190;  31 
W.  TSr.  C.  487;  23  Pitts.  L.  J.  N.  S. 
38Y;  25  Atl.  632. 

8»  Hooper  V.  Story,  155  N.  T.  171; 
49  N.  E.  773,  afE'g  79  Hun,  53. 
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"  Van  Winkle  v.  Wilkins,  81  Ga. 
93;  7  S.  E.  644;  12  Am.  St.  Eep.  299. 

82  Hooper  v.  Story,  155  N.  T.  171, 
aff'g  79  Hun,  53;  61  N.  Y.  St.  K. 
184;  29  N.  Y.  Supp.  639. 

*'  Henry  Gans  Sons  Mfg.  Co.  v. 
Magee  L.  &  la.  B.  Mfg.  Co.,  42  Mo. 
App.  307. 

8*  Street  v.  Chapman,  29  Ind.  142. 
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livered  are  defective,  the  measure  of  damages  is  the  actual  cost 
of  supplying  the  deficiency.®  And  this  applies  where  there  are 
latent  defects  in  machinery  only  discoverable  by  its  use  and  the 
imperfection  is  thus  discovered  and  the  recipients  of  the  ma- 
chinery have  had  to  expend  money  upon  it,  nor  is  the  jury  re- 
quired to  assume  the  contract  price  as  the  full  value  of  the 
machinery.*  So  the  cost  of  repairing  or  replacing  the  machinery, 
so  as  to  make  it  what  it  should  have  been  under  the  warranty 
of  workmanship  and  materials,  constitutes  the  amount  of  dam- 
ages in  case  of  a  breach  of  warranty.''  And  where  macliinery 
contracted  for  has  been  improperly  constructed,  the  cost  of 
altering  the  construction  of  the  machinery  so  as  to  make  it 
conform  to  the  contract  should  be  deducted  from  the  contract 
price.^  So  where  machinery  is  sold  to  be  put  up  and  to  be  paid 
for  partly  on  arrival  and  partly  on  completion  of  the  work  and 
when  furnished  and  set  up  does  not,  when  tested,  meet  the  con- 
tract requirements,  the  purchaser,  upon  giving  notice  to  the 
seller  that  if  the  latter  does  not  put  the  mill  in  repair  so  as  to 
do  good  work,  the  former  will  do  so,  is  entitled  to  deduct,  from 
the  unpaid  part  of  the  contract  price,  the  reasonable  cost  of 
altering  the  construction  and  setting  of  the  machinery  so  as  to 
conform  with  the  contract.^  If,  however,  a  defect  in  a  machine 
previously  furnished  cannot  be  remedied,  the  measure  of  recov- 
ery for  breach  of  a  contract  to  furnish  a  good  machine  is  the 
value  of  the  machine  agreed  to  be  furnished.*  But  where  there 
was  a  breach  of  warranty  of  an  engine,  in  exchange  for  which 
a  horse  power  and  a  promissory  note  were  given,  an  instruction 
is  erroneous  in  an  action  brought  for  such  breach  which  charges 
that  if  the  engine  failed  to  do  the  work  as  guaranteed,  plaintiff 
may  recover  the  difference  between  the  actual  value  of  the 


85  Marsh  V.  MoPherson,  105  U.  S. 
709. 

86  Benjamin  v.  Hillard,  23  How.  (U. 
S.)  149. 

8'  Central  Trust  Co.  v.  Arctic  Ice 
Maoh.  Mfg.  Co.,  77  Md.  202;  26  Atl. 
493. 

88  Stillwell  &  B.  Mfg.  Co.  v.  Phelps, 
130  U.  S.  520;  32  L.  Ed.  1035;  9  Sup. 
Ct.  Rep.  601. 


85  Stillwell  V.  Brice  Mfg.  Co.  v. 
Phelps,  130  U.  S.  525.  See  Pullman 
Pal.  Car  Co.  v.  Metropolitan  St.  R. 
Co.,  157  U.  S.  94-111;  Nashua  Iron  & 
S.  Co.  V.  Brush,  91  Fed.  215;  Dods- 
worth  V.  Hercules  Iron  Works,  66 
Fed.  489. 

83  Piano  Mfg.  Co.  v.  Kesler,-10  Ind. 
App.  110;  43  N.  E.  925. 
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engine  and  its  value  as  warranted  and  the  value  of  the  horse 
power  with  interest  from  the  date  of  the  failure  to  perform  the 
work.^'  In  case  of  an  agreement  to  repair  machinery  aod  fully 
guarantee  it,  stipulating  also  that  the  machine  is  to  be  returned 
and  an  effort  again  be  made  to  repair,  if  it  fails  to  work  prop- 
erly, the  profits  which  would  have  been  realized  on  the  whole 
work  had  the  machine  been  returned  and  properly  repaired  is 
the  measure  of  recovery  and  not  the  entire  contract  price.*^ 

§1719.  Same  subject — Special  damages,  expenses,  etc. — 
What  is  not  included. — Freight  from  the  place  of  delivery  to 
the  place  where  the  macbineiy  was  to  be  used,  paid  by  the 
purchaser,  cannot  be  recovered,  or  anything  on  account  of  special 
or  consequential  expense  or  loss  or  damage  resulting  from  the 
attempted  use  of  the  machinery,  where  the  responsibility  of  the 
seller,  in  case  of  noncompliance  of  the  machinery  with  the 
warranty,  was  expressly  restricted  to  replacing  the  machinery 
without  charge,  or  refunding  the  purchase  money.'*^  Nor  can 
the  purchaser  recover  as  damages  the  expenses  of  repairing  or 
running  at  a  loss  a  machine  sold  under  a  warranty  that  it  will  do 
specified  work  and  that  if  it  fails  to  do  so  it  shall  be  returned 
to  the  seller."'  Nor  can  the  expense  of  transportation  and  put- 
ting down  two  engines  be  recovered  for  breach  of  warranty  in 
the  sale  of  one  of  them  in  place  of  which  the  second  was  sent.'' 
Nor  is  the  loss  occasioned  by  necessarily  withdrawing  six  cars 
from  a  railroad  track  while  a  defective  engine  is  being  repaired 
a  proper  element  of  damages  for  such  defect. "^  Nor  are  interest 
and  insurance  recoverable  for  breach  of  a  warranty  in  the  sale 
of  an  engine.^'  Nor  can  a  contractor  to  furnish  refrigerating 
machinery  recover  for  ammonia  used  in  attempts  to  remedy  de- 


siHimes  v.  Kiehl,  154  Pa.  190;  31 
W.  K.  C.  487;  26  Atl.  632;  23  Pitts. 
L.  J.  N.  S.  387. 

M  Electric  S.  &  C.  Co.  v.  Consoli- 
dated L.  &  R.  Co.,  42  W.  Va.  583;  26 
S.  E.  188. 

93  Canon  City  Electric  Light  &  P. 
Co.  V.  Medart  Patent  Pulley  Co.,  11 
Colo.  App.  300;  52  Pac.  1030.  See  as 
to  cost  of  drayage  and  putting  the 
machinery  in  place,  as  damages, 
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Miller  Stone  Mach.  Co.  v.  Balfour 
(Tex.  Civ.  App.),  61  S.  W.  972. 

9*Gaar  v.  Stark  (Tenn.  Ch.  App. 
1895),  36  S.  W.  149. 

^'  Alpha  Mills  v.  Watertown  Steam 
Engine  Co.,  116  N.  C.  797;  21 S.  E.  917. 

^D.  A.  Tompkins  Co.  v.  Galveston 
City  Street  R.  Co.,  4  Tex.  Civ.  App. 
1;  23  S.  W.  25. 

9' Alpha  Mills  v.  "Watertown  Steam 
Engine  Co.  (N.  C.  1895),  21  S.  E.  917. 
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fects  in  the  machinery  prior  to  the  time  when  he  relinquishes 
contol  of  it  to  the  purchaser.'^  Nor  is  loss  of  time  resulting 
from  alleged  defects  under  a  breach  of  warranty  of  an  engine 
recoverable  where  the  pleadings  do  not  put  such  question  of 
damages  in  issue.* 

§  1720.  Same  subject — Special  damages,  expenses,  etc. — 
What  inclnded. — Where  there  is  a  warranty  of  quality  and 
finish  of  an  engine,  loss  on  account  of  idle  hands  and  extra  fuel 
while  the  buj^er  continued  to  operate  the  machine,  to  afford  the 
seller  at  his  request  an  opportunity  to  remedy  the  defect,  are 
recoverable.™  And  the  difference  between  the  cost  at  which 
work  could  have  been  done  by  a  warranted  machine  had  it 
complied  with  the  warranty  and  the  price  which  the  purchaser 
was  compelled  to  pay  other  parties  having  a  machine  capable  of 
doing  the  work,  is  reasonable,  as  damages  for  the  breach  of 
such  warranty,  where  the  machines  capable  of  doing  the  work 
cannot  be  purchased  in  the  market.^  So  evidence  of  the  cost 
of  work  done  out  of  a  shop,  while  a  machine  belonging  to  the 
owner  was  disabled  through  the  negligence  of  defendant,  is 
admissible  to  show  the  damage  directly  resulting  from  tiie  loss 
of  the  use  of  the  machine.^  So  the  amount  of  freight  paid  by  the 
buyer  may  be  recovered  on  I'escission  of  the  contract.'  The 
loss  of  time  of  a  purchaser  of  a  heater  in  attempting  to  use  the 
machine  and  remedy  its  defects  is  recoverable  as  damages  for 
breach  of  the  implied  warranty  that  the  heater  is  of  proper  con- 
struction and  workmanship  where  the  delay  is  caused  by  the 
seller's  statements.''  So  the  time  spent  in  procuring  good  ma- 
chinery to  supply  defects  may  be  included,  but  otherwise,  if 
the  defendant  have  lost  time  by  using  the  machinery  in  its  de- 


'^Gubbins  v.  Lautensohlager  (U.  S. 
C.  C.  S.  D.  Iowa),  74  Fed.  160. 

s^Frick  Co.  v.  Falk,  8  Kan.  App. 
862;  62  Pao.  167. 

iM  Keeter  v.  Miller,  119  K.  C.  475; 
26  S.  E.  115. 

1  Carroll-Porter  Boiler  &  T.  Co. 
V.  Columbus  Mach.  Co.  (C.  C.  App. 
3d  C),  55  Fed.  451. 

''■  Jackson       Architectural       Iron 


Works  V.  Hurlbut,  71  N.  Y.  St.  E. 
830;  36  N.  Y.  Supp.  808;  15  Misc.  93. 

'  Briggs  V.  Eumely  Co.,  96  Iowa, 
202;  64  K  W.  784.  See  as  to  dama- 
ges for  freight,  drayage  and  damages 
for  putting  the  machinery  In  place, 
Miller  Stone  Mach.  Co.  v.  Balfour 
(Tex.  Civ.  App.  1901),  61  S.  W.  972. 

*  Huyett  &  S.  Mfg.  Co.  v.  Saile, 
45  111.  App.  562. 
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fective  state.^  And  loss  of  meats  caused  by  the  failure  of  a  re- 
frigerator to  keep  down  the  temperature  as  it  was  warranted  to 
do  may  be  I'ecovered,  not  only  for  the  time  before  the  failure  was 
discovered,  but  for  a  reasonable  time  afterwards  during  which 
the  warrantor  urges  a  continuance  of  the  trial.*  So  in  return- 
ing a  machine  the  vendee  can  recover  what  he  has  been  com- 
pelled to  pay  on  notes  given  for  the  machine,  which  the  vendor 
has  transferred  to  innocent  purchasers.'  So  expenses  of  counsel 
employed  by  the  purchaser  in  making  defense  on  like  notes  en- 
dorsed to  a  third  party  is  recoverable,  the  machinery  having 
been  accepted  back.^  And  where  machinery  is  worthless  the 
buyer  may  recover  for  money  paid  for  labor  and  mateiial  in 
placing  the  machinery  in  position.^ 


§  1731.  Particular  machines  or  machinery. — The  seller  of 
a  cotton  gin  and  gin  machinery  which  are  defective  is  liable  for 
extra  expenses  incurred  by  the  purchaser  while  operating  and 
testing  the  machinery,  which  would  not  have  been  incurred  if 
it  had  been  as  warranted,  and  for  injury  by  the  machinery  to  the 
cotton  that  was  ginned  and  for  the  expense  of  rehandling  and 
rehauling  cotton  necessitated  by  the  delay,  where  such  damages 
were  in  contemplation  of  the  parties  at  the  time  the  contract 
was  entered  into.'"  But  a  purchaser  of  a  gin  which  proves  to 
be  worthless  cannot  recover  from  the  seller  an  amount  paid  for 
machinery  purchased  from  him  or  from  another  person,  to  be 
used  in  connection  with  such  gin,  where  such  machinery  is  in 
no  way  defective  and  may  be  used  with  the  various  standard 
makes  of  gins."  And  a  breach  of  warranty  of  a  cotton  gin  and 
gin  machinery,  resulting  in  a  delay  in  ginning  the  cotton,  will 
not  entitle  the  purchaser  to  damages  for  a  fall  in  the  price  of 
cotton  during  such  delay,  unless  he  sells  while  the  market  is 
low  or  at  a  less  price  than  he  would  otherwise  have  done."^ 


5  Cumraing    v.   Garside,  6  Whart. 
(Pa.)  299. 

'  Ford    V.     Illinois     Refrigerating 
Const.  Co.,  40  111.  App.  222. 

'  Skeen   v.   Springfield   Engine    & 
T.  Co.,  34  Mo.  App.  485. 

8  Osborne  v.   Ehrard,  37  Kan.  413; 
15  Pao.  590. 
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'  Chatham  Machinery  Co.  v.  Smith 
(Tex.  Civ.  App.),  44  S.  W.  592. 

1"  Ellis  V.  Tips,  16  Tex.  Civ.  App. 
82;  40  S.  W.  524. 

"  Chatham  Machinery  Co.  v.  Smith 
(Tex.  Civ.  App.  1898),  44  S.  W.  592. 

12  Ellis  V.  Tips,  16  Tex.  Civ.  App. 
82;  40  S.  W.  524. 
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Again,  where  the  seller  attempted  to  show  that  certain  type- 
writers were  all  made  by  machinery,  and  that  the  parts  were  in- 
terchangeable in  all  machines  of  the  same  style,  and  that  the  cost 
of  replacing  the  defective  parts,  about  five  dollars,  was  the  proper 
measure  of  damages,  but  the  seller's  witness  did  not  tell  what 
parts  ought  to  be  replaced,  and  the  buyer  showed  that  frequent 
complaints  had  been  made  to  the  seller,  and  efforts  on  his  part 
to  fix  the  machine,  but  that  it  could  not  be  made  to  work,  it 
was  decided  that  a  verdict  of  seventy  dollars  for  the  buyer  would 
not  be  disturbed.^'^  But  damages  for  a  breach  of  a  warranty  as 
to  a  sawmill  do  not  cover  timber  purchased  and  hauled  to  the 
mill  site,  and  which,  by  reason  of  the  failure  of  the  sawmill  to 
do  its  work  in  accordance  with  the  warranty,  became  a  total  loss 
to  the  buyer,  as  they  are  too  uncertain  and  remote,  especially  if 
the  vendor  did  not  have  any  notice  in  respect  to  such  timber  at 
the  time  of  the  sale  and  warranty."  Nor  can  damages  for  breach 
of  warranty  of  a  seeder  be  enhanced  by  sowing  successive  crops 
after  discovery  of  its  defects.'^  In  case  of  a  breach  of  a  contract 
to  make  a  grain  separator  fulfill  the  warranty,  the  difference  in 
its  value  as  it  was  when  the  agreement  was  made  and  what  its 
value  would  have  been  if  it  had  been  made  to  fulfill  the  war- 
ranty constitutes  the  measure  of  damages.^'  And  an  instruction 
making  the  measure  of  damages  for  a  breach  of  warranty  as  to 
the  condition  of  the  binder,  in  a-sale  of  a  harvester  and  binder, 
the  value  of  a  new  binder  entire,  is  justified  where  the  evidence 
shows  that  the  binder  can  be  taken  ofE  and  the  harvester  remain 
intact,  and  that  any  other  binder  of  the  company's  manufacture 
can  be  used  with  the  harvester,  and  where  it  shows  the  cost  of 
a  new  binder,  in  the  absence  of  evidence  that  the  failure  of  the 
binder  to  work  properly  was  due  to  defects  in  any  particular 
part  thereof  which  can  be  replaced."  So  the  waste  and  loss  of 
wheat  from  the  sale  of  a  defective  harvesting  machine  which  had 
been  warranted  against  such  defects  may  be  recovered  as  dam- 


M  WyckofE  V.  Horan,  39  Minn.  429; 
40  N.  W.  563. 

"  De  Loach  Mill  Mfg.  Co.  v.  Bon- 
ner, 64  Ark.  510;  43  S.  W.  504,  citing 
Manhattan  Stamping  Works  v.  Koeh- 
ler,  45  Hun  (Jf.  Y.),  150;  Loudy  v. 
Clarke,  45  Minn.  477. 


15  Gale  Sulky  Harrow  Mfg.  Co.  v. 
Moore,  46  Kan.  324;  26  Pao.  703. 

16  Hansen  v.  Gaar  S.  &  Co.,  63  Minn. 
94;  65N.  W.  254. 

"  McCormick  Harvesting  Machine 
Co.  V.  McNichols,  66  Minn.  384;  69 
N.  W.  36. 
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ages  for  breach  of  the  warranty,^^  although  no  recovery  can 
be  had  from  the  seller  under  a  warranty  of  a  harvester,  which 
because  of  a  defect  covered  by  the  warranty,  breaks  down  dur- 
ing the  harvesting,  for  injury  to  the  crop  of  grain  and  the  loss 
of  time  of  hands  resulting  from  delay  in  having  it  repaired;  but 
the  recovery  will  be  limited  to  the  costs  of  procuring  the  re« 
pairs.''  Again,  the  measure  of  damages  for  a  breach  of  war- 
ranty in  the  sale  of  a  threshing  machine  is  the  difference  between 
the  actual  value  of  the  article  when  sold  and  its  value  as  war. 
ranted,  where  the  seller  specifically  undertakes  to  make  good 
known  defects  in  the  machine.'"  And  the  purchaser  of  such  a. 
machine  with  warranty  is  entitled  to  recover  on  a  breach  of  con- 
dition as  to  warranty,  as  damages,  the  waste  of  time  of  himself 
and  a  threshing  crew  in  an  effort  to  use  the  machine,  on  the  sell- 
er's solicitation  to  do  so,  and  the  value  of  his  time  in  reasonable 
efforts  to  remedy  the  defects  and  the  hire  of  another  machine  to 
accomplish  the  work  for  which  it  would  have  served  had  the 
machine  been  as  warranted.^'  Again,  where  the  seller  of  a 
threshing  machine  agreed  that  if  it  did  not  do  good  work  he 
would  take  it  back  and  it  did  not  do  good  work,  the  seller  could 
not  maintain  an  action  for  the  price.^  If  there  is  a  breach  of 
warranty  of  an  apparatus  for  heating  a  greenhouse,  the  average 
number  of  flowers  and  plants  cut  the  previous  year  may  be  proven 
to  show  the  damages  sustained  by  reason  of  loss  of  sales  from 
want  of  a  proper  temperature.^ 

§  1722.  Assignee. — The  measure  of  damages  for  breach  of 
warranty,  in  an  action  by  the  assignee,  is  the  amount  which  the 
assignor  might  have  recovered  had  the  suit  been  brought  in  his 
name.^  And  where  the  assignee  of  an  insolvent  company  had 
claims  against  solvent  stockholders,  who  had  not  paid  for  their 
shares,  and  enough  could  be  collected  to  pay  a  specified  sum  of 


"  D.  M.  Osborne  &  Co.  v.  Poindex- 
ter  (Tex.  Civ.  App.),  34  S.  W.  299. 

wSmoots  V.  Foster,  9  Ohio  C.  D. 
218;  16  C.  C.  012. 

20  Aull-man  &  T.  Co.  v.  Slieltoa, 
90  Iowa,  288;  57  N".  W.  857. 

21  Optenbeig  v.  Skelton,  109  Wis. 
241;  85  N.  W.  356. 
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22  Marion  Mfg.  Co.  v.  Harding,  155 
Ind.  648;  58  N.  E.  144. 

23  Laufer  v.  Boynton  Furnace  Co., 
84  Hun,  311;  65  N.  Y.  St.  R.  560;  32 
N.  Y.  Supp.  362. 

2*  Sweet  V.  Bradley,  24  Barb.  (N. 
Y. )  549. 
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plaintiff's  account,  the  action  being  to  recover  damages  sustained 
by  giving  credit  to  an  insolvent  corporation  relying  upon  de- 
fendant's false  representations  that  it  was  solvent,  a  verdict, 
finding  plaintiff's  account  worthless  against  the  corporation  and 
giving  damages  for  the  full  amount  of  the  account,  should  be 
reversed  or  a  remission  required  of  the  amount  collected  from 
the  assignee." 

§  1723.  Assignee— Collection  of  claim  by  third  person— Ab- 
sence of  fraud  in  assignor. — Where  a  third  person,  under  an  au- 
thority given  by  the  assignor  prior  to  an  assignment  of  a  claim 
'against  the  government,  collects  the  amount  of  said  claim  to  his 
own  use,  and  the  government  refuses  to  pay  the  assignee,  he 
cannot,  in  the  absence  of  fraud  in  the  assignor,  recover  of  him 
the  entire  amount  so  collected,  but  only  the  amount  of  the  con- 
sideration paid  with  interest  thereon  from  the  time  of  present- 
ing said  claim  to  the  government,  and  although  the  transaction 
took  place  in  a  foreign  country  the  legal  rate  of  interest  here 
governs.*' 

§  1724.  Sale — False  representations  by  purchaser  or 
others. — The  measure  of  damages  for  false  representations  by 
a  purchaser  of  goods  as  to  his  ability  to  pay  therefor  is  the  value 
of  the  goods  sold  and  not  paid  for  or  returned,^  and  where  the 
price  is  determined  by  false  representations  as  to  the  amount 
and  value  of  the  property  inducing  the  plaintiff  to  sell  and  the 
relations  between  the  parties  is  such  that  good  faith  in  disclos- 
ing the  condition  of  the  property  is  due  from  defendant  to 
plaintiff,  the  damages  recoverable  are  the  difference  between 
the  actual  value  of  the  property  and  the  price  for  which  it  was 
sold.''^  Again,  a  bank  which  was  induced  by  the  representations 
of  the  vendor  of  cattle  and  the  purchaser,  as  to  the  weight  and 
price  paid,  to  cash  the  draft  of  the  purchaser  upon  the  drawee, 
who  had  agreed  to  honor  the  draft  with  a  bill  of  lading  attached 
for  less  than  the  cost  of  the  cattle,  may  recover  from  the  vendor 


2*  Shaw  V.  Gilbert,  111  Wis.  165;  86 
N.  W.  188. 

2«  Eaton  V.  Melius,  7  Gray  (Mass.), 
566. 

"  Howell  V.  Bennett,  57  N.  Y.  St. 


R.  23.3;  26  K.  Y.  Supp.  627;  74  Hun, 
555. 

28  Potter  V.  Necedah  Lumber  Co., 
105  Wis.  25;  80  N.  W.  88;  81  N.  W. 
118. 
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the  difference  between  the  amount  advanced  because  of  the 
representations  and  the  actual  amount  of  the  purchase  price, 
when  the  drawee  refused  to  pay  the  draft.^  If  the  owner  of  a 
judgment,  who  has  been  induced  to  transfer  the  same  for  less 
than  its  face  value  by  false  representations  of  the  transferee  as 
to  the  financial  ability  of  the  judgment  debtor,  when  he  could 
have  recovered  the  entire  amount,  is  entitled  to  recover  from 
such  transferee  the  difference  between  the  amount  paid,  and  the, 
face  value  with  interest  from  the  date  of  the  fraud.®  And 
where  one  fraudulently  induces  the  owner  of  a  stock  of  goods 
to  sell  the  same  for  a  small  part  of  its  value  in  money  and  a 
watch  and  chain,  the  actual  value  of  the  property  at  the  time 
of  the  sale,  less  the  money  and  the  value  of  the  watch  and  chain 
is  the  compensation  to  be  awarded.^'  Again,  where  the  pur- 
chaser fraudulently  obtains  possession  of  property  before  paying 
therefor  by  collusion  with  the  bank  to  which  drafts  for  the  pur- 
chase price  with  bills  of  lading  attached  were  sent,  damages 
commensurate  with  legal  interest  may  be  allowed  on  the  con- 
tract price  of  said  goods.®  So  where  goods  are  sold  on  credit, 
extended  in  reliance  of  false  and  fraudulent  representations  to  a 
mercantile  agency,  made  by  the  purchaser,  the  seller  can  waive 
the  tort  and  sue  for  the  purchase  price  before  the  term  of  credit 
expires.^  And  if  one  represents  himself  as  agent  of  a  firm 
which  has  no  existence  in  fact,  and  orders  goods  to  be  manufac- 
tured for  it,  damages  may  be  recovered  against  him  for  the  cost 
of  labor  and  material  expended  in  consequence,  but  not  for  ex- 
penditures upon  goods  subsequently  made  upon  an  order  by  mail 
purporting  to  come  from  such  firm,  not  sent  by  or  emanating 
from  him.**  In  case  one  is  charged  with  the  fraudulent  pur- 
chase of  goods,  as  shown  by  an  invoice  taken  by  the  receiver  of 
his  assigned  effects  about  three  months  after  the  purchase,  evi- 
dence of  the  total  value  of  all  the  property  of  said  purchaser  is 


2'  Emmerson  v.  Dardanelle  Bank 
(Ark.  1899),  52  S.  W.  274. 

8'  Ellis  V.  Barlow  (Tex.  C.  A.  1894), 
26  S.  W.  908.  See  Vivien  v.  Allen,  9 
Colo.  App.  147;  47  Pac.  844. 

81  Connor  v.  Levinson,  115  Micli. 
297;  4  Det.  L.  N.  858;  73  N.  W.  232. 

82Woldertv.  Nedderhut,  P.  &  P. 
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Co.,  18  Tex.  Civ.  App.  602;  46  S.  W. 
378. 

'83  Heilbrown  v.  Hetzog,  165  N.  Y. 
98;  58  K.  E.  759,  rev'g  53  N.  Y. 
Supp.  841. 

M  Rabinowitz  V.  Cohen  (C.  P.),  44 
N.  Y.  St.  R.  120;  X7  N.  Y.  Supp.  502. 
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admissible,  where  it  is  not  claimed  that  the  invoice  was  defec- 
tive or  improperly  taken,  upon  the  question  of  his  financial  con- 
dition at  the  time  he  purchased  the  goods  and  stated  that  he 
was  solvent.^  But  an  instruction  in  an  action  for  obtaining 
goods  by  fraud,  that,  in  addition  to  the  value  of  the  goods, 
plaintiff  can  recover  interest  on  their  value,  damages  for  their 
detention  and  such  damages  as  the  jury  reasonably  think  he 
deserves,  is  erroneous  as  giving  the  jury  too  much  license  in  the 
matter.^ 

§1725.  Set-off,  counterclaim  and  recoupment.  —  Dam- 
ages for  breach  of  warrantj"^  or  for  false  and  fraudulent  rep- 
resentations may  be  allowed  by  way  of  set-off,  counterclaim  or 
recoupment,  provided  generally  the  requirements  of  statutes  or 
of  pleading  or  practice  are  complied  with,  where  such  require- 
ments are  essential." 

§  1726.  Evidence. — Where  there  is  a  breach  of  warranty 
and  fraud  in  selling  rags  infected  with  a  loathsome  disease,  the 
evidence  thereof  and  of  damages  may  go  to  the  jury,  but  the 
court  may  properly  refuse  to  permit  the  buyer  to  testify  in  gen- 
eral terms  what  he  estimates  the  amount  of  his  damages  to  be, 
without  stating  the  items  of  damage  or  any  facts  upon  which 
his  opinion  is  based. ^  So  it  may  be  shown  on  the  question  of 
damages  arising  from  plaintiff's  breach  and  the  consequent  fail- 
ure of  defendant  to  have  her  grapes  marketed,  that  grapes  ten- 
dered under  a  contract  requiring  plaintiff  to  ship  all  the  grapes 
grown  by  defendant  and  market  them  for  her,  were  not  fit  to 


86  Waples-Platter  Co.  v.  Turner, 
83  Fed.  64. 

86  Cole  V.  High,  173  Pa.  590;  34 
Atl.  292. 

8'  Thomson-Houston  Electric  Co. 
V.  Central  Electric  K.  Co.  (Cal.  1898), 
55  Pac.  Ill  (not  allowed);  Fraser  v. 
Ross,  1  Penn.  (Del.)  348;  41  Atl.  204 
(not  allowed) ;  Green  v.  White,  5 
Ind.  App.  343;  33  N.  E.  214;  Graff  v. 
D.  M.  Oshorne  &  Co.,  56  Kan.  162; 
42  Pac.  704  ;  Cary  v.  Guillon,  105 
Mass.  18;  7  Am.  Eep.  494;  Loudy  v. 


Clarke,  45  Minn.  477;  48  N.  W.  25 
(not  allowed ) ;  Millsaps  v.  Merchants' 
&  P.  Bank,  69  Miss.  918;  13  So.  837; 
Picard  v.  Lang,  3  App.  Div.  51;  38 
N.  Y.  Supp.  229;  73  N.  Y.  St.  E.  846 
(not  allowed);  Raymond  v.  Hogan, 
10  App.  Div.  189;  41  N.  Y.  Supp. 
971  (not  allowed);  Maders  v.  Law- 
rence, 2  K.  Y.  Supp.  159;  49  Hun,  360; 
Tillyer  v.  Van  Cleve  Glass  Co.,  13 
Ohio  C.  C.  99;  7  Ohio  Dec.  209. 

88  Dushaue  V.  Benedict,  120  IT.  S. 
630. 
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be  shipped.''  And  evidence  of  the  quality  of  raisins  is  admis- 
sible in  an  action  to  recover  their  value,  when  they  were  sold 
as  being  of  good  quality."  The  defendant  may  also  show  that 
he  acted  for  a  third  person  in  purchasing  a  copartnership  in- 
terest." So  a  tenant  may  show  that  he  gave  his  cotenant  as 
much  for  his  share  of  a  vessel  as  it  was  worth.^  And  evidence 
of  an  attempt  by  a  purchaser  who  has  rescinded  a  sale  for 
breach  of  warranty,  to  induce  the  seller  to  arbitrate,  is  com- 
petent to  explain  delay  by  such  purchaser  in  reselling  the 
goods.''^  So  the  defendant  is  not  confined  to  proof  of  entire 
worthlessness,  but  may  show  that  the  property  was  of  less  value 
than  it  would  have  been  if  as  represented.**  But  it  is  decided 
that  an  action  of  deceit  cannot  be  supported  by  proof  of  dam- 
ages resulting  from  the  breach  of  a  warranty,  either  express  or 
implied,  since  the  action  is  ex  delicto,  and  the  proof  relates 
to  an  action  ex  contractu.*^  Nor  is  evidence  of  an  item  of 
expense  incurred  by  plaintiff  admissible,  where  it  is  not  set 
forth  in  the  petition  as  constituting  any  part  of  the  damages 
sought  to  be  recovered.^^  Nor  is  evidence  as  to  the  comparative 
cost  to  the  manufacturers  of  constructing  straight  and  conical 
bolts  for  safes  admissible  where  the  issue  is  whether  the  safes 
delivered  answered  the  specifications,  and  if  not,  the  difference 
in  value.*'  Again,  evidence  is  inadmissible  that  the  buyer  of 
wheat  to  be  shipped  realized  a  profit  on  it  above  what  he  had 
agreed  to  pay  for  the  wheat  ordered.''^  So  evidence  that  the 
selling  price  of  the  goods  in  question  was  arrived  at  by  adding 
a  certain  per  cent  to  the  invoice  price,  is  immaterial  when 
offered  to  show  that  the  value  placed  upon  the  merchandise  by 
the  state's  witness  was  not  the  market  price.*'     And  evidence 


"^  Earl  Fruit  Co.  v.  Curtis,  116  Cal. 
632;  48  Pac.  793. 

*"  Estrella  Vineyard  Co.  v.  Butter, 
125  Cal.  232;  57  Pac.  980. 

"  Hidden  v.  Hooker,  70  Vt.  280; 
40  Atl.  748. 

42  Matthews  v.  Bliss,  22  Pick. 
(Mass.)  48, 

48  Rubin  V.  Sturtevant  (0.  C.  App. 
2d  C),  51  U.  S.  App.  286;  80  Fed. 
930. 
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188;  78  N.  W.  518. 

«  Brooke  v.  Cole,  108  Ga.  251;  33 
S.  E.  849. 

*5  Snowden  v.  Waterman,  105  Ga. 
384;  41  S.  E.  110. 

*'  Deane  v.  Denver  &  R.  G.  E.  Co., 
77  111.  App.  242. 

**  Andrews  v.  Solireiber  (C.  C.  W. 
D.  Mo.),  93  Fed.  367. 

*«  Tuttle  V.  State  (Tex.  Grim. 
App.),  49  S.  W.  82. 
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that  goods  would  have  been  sold  for  a  certain  amount  in  one 
state  after  being  prepared  for  market  at  such  price  does  not 
sustain  a  finding  that  they  would  have  been  worth  such  amount 
in  another  state.'" 

60  Silberhorn  Co.  v.  Wheaton  (Cal.  189t),  51  Pac.  689. 
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1760.  Vendee's  breach   of  contract 

— Where  consideration  is 
other  than  money — Extin- 
guishment of  liens. 

1761.  Vendee's  breach  of  contract 

— Nominal  damages. 

1762.  Vendee's  breach  of  contract 

— Substantial  damages. 

1763.  Vendee's  breach  of  contract 

— Agreement  for  advances 
in  price. 

1764.  Vendee's    breach     of    parol 

agreement — Partial  per- 
formance. 

1765.  Vendee's  breach  of  contract 

— Difference  between  con- 
tract price  and  resale 
price. 

1766.  Vendee's  breach  of  contract 

— Auction  sales. 

1767.  Vendee's   breach  of  contract 

— Judicial  sales. 

1768.  Vendee's  breach  of  contract 

■ — Expenses,  disburse- 

ments, commissions  and 
counsel  fees, 


1769.  Eight  to  damages  does  not 

pass  to  vendee  or  run  with 
the  land. 

1770.  Sale  of    right  to    purchase 

public  lands — Duty  to 
minimize  damages. 

1771.  Damages  for    breach  of  an 

option. 

1772.  Punitive       damages — Where 

land  has  been  purchased 
with  a  water  right. 

1773.  Exchange  of  lands. 

1774.  Kestrictions    as  to  building 

or  use. 

1775.  Breach    of  condition  subse- 

quent. 

1776.  Purchaser     under    defective 

power  —  Accounting  as 
trustee  for  rents  and 
profits. 

1777.  Agreement  to  procure  deed 

from  another. 

1778.  Improvements. 

1779.  Improvements — Continued — 

When  recoverable — De- 
cisions. 

1780.  Improvements — Continued — 

When  not  recoverable — 
Decisions. 

1781.  Payment    in     installments — 

Forfeiture. 

1782.  Liquidated      or      stipulated 

damages. 

1783.  Remote       and      speculative 

damages  —  Consequential 
or  reasonably  anticipated 
losses. 

1784.  Standing  of  parties  in  life. 

1785.  Interest. 

1786.  Grantee  who  is  trustee — In- 

terest on  profits  of  resale. 

1787.  Set-off,  recoupment,  counter- 

claim and  deductions. 

1788.  Pleadings. 

1789.  Evidence  of  value — Eemarks. 

1790.  Evidence     of     value— What 

'  admissible. 

1791.  Evidence  of  value — What  ad- 

missible—  Continued. 
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§1792.  Evidence  of  value— What  in- 1     1793.  Evidence  of  value — Continued 
admissible.  |  — "Booms." 

§  1727.  Tender's  breach  of  contract — Generally. — The  de- 
cisions are  not  in  harmony  as  to  the  measure  of  damages  for 
the  vendor's  breach  of  contract  of  or  for  the  sale  of  land.  There 
are  many  factors  which  enter  into  the  determination  of  the 
question,  some  of  which  are  rejected,  or  rather  held  as  of  no 
weight  by  some  courts,  but  are  considered  material  by  other 
courts.  It  was  declared  in  an  early  case  that  the  amount  of 
damages  recoverable  should  depend  upon  the  cause  of  the  fail- 
ure to  convey  with  relation  particularly  to  the  good  or  bad  faith 
or  fraud  of  the  vendor,^  and  that  if  the  default  of  the  defendant 
involves  fraud,  the  measure  of  damages  is  enlaiged.'  In  New 
York  it  is  asserted  that  the  rule  of  damages  which  pertains  to 
the  sale  of  real  property  differs  in  scope  and  principle  from  that 
which  applies  to  sales  of  personalty.^  But  on  the  other  hand 
the  rule  of  damages  is  said  to  be  the  same  in  breach  of  contracts 
for  the  sale  of  land  as  in  sales  of  personalty.*  Again,  substan- 
tially similar  rules  are  varied  by  elements  existing  in  one  case 
which  do  not  exist  in  the  other,  so  that  the  rule  in  either  ease 
cannot  be  strictly  said  to  affirm  or  deny  the  rule  in  the  other. 
In  addition  there  are  other  matters  in  particular  decisions  affect- 
ing the  deduction  of  any  rule  of  value  beyond  that  case.  In 
the  following  sections,  however,  the  different  rules  will  be  stated 
in  accordance  with  the  decided  cases. 

§  1728.  Tender's  breach  of  contract — English  rule. — The 

English  rule  is  that  upon  a  contract  for  the  sale  of  real  estate,  if 
the  vendor  without  fraud  is  incapable  of  making  a  good  title, 
the  purchaser  is  not  entitled  to  any  compensation  for  the  loss  of 
the  bargain.  Expenses  of  investigating  the  title  are,  however, 
recoverable  and  also  the  deposit  money.  But  the  distinction 
made  in  these  contracts  as  to  good  or  bad  faith,  is  declared  not 


iSweem  v.  Steele,  5  Iowa,  352. 

^Eberz  v.  Heisler,  12  Pa.  Super. 
Ct.  388. 

'Bensinger  v.  Erhardt,  74  App. 
Div.  169;  77  N.  Y.  Supp.  577,  citing 
Van  Brocklen  v.  Smeallie,  140  N.  Y. 
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70,  74;  55  N.  Y.  St.  R.  268;  35  N".  E. 
415. 

<  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Heck,  50  Ind.  303,  306;  19  Am.  Rep. 
713;  Hopkins  v.  Lee,  6  Wheat.  (U.  S.) 
109.  See  Wells  v.  Abernethy,  5 
Conn.  22g, 
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to  be  explained  or  justified  upon  principle.  If  a  person  enters 
into  a  contract  for  the  sale  of  real  estate,  knowing  that  he  has 
no  title  to  it,  nor  any  means  of  acquiring  it,  the  purchaser  can- 
not recover  damages  beyond  the  expenses  he  has  incurred,  by 
an  action  for  a  breach  of  the  contract.  He  can  only  obtain 
other  damages  by  an  action  for  deceit.^ 


6  Bain  v.  Fotliergill,  43  L.  J.  Ex. 
243;  7  L.  E.  H.  L.  158;  31  L.  T. 
387,  afl'g  6  L.  K.  Ex.  59;  40  L.  J.  Ex. 
34;  23  L.  T.  670;  19  W.  R.  184;  Rowe 
V.  School  Board,  36  Ch.  D.  618,  de- 
cided in  1887.  Upon  the  question  of 
departure  from  the  ordinary  rules 
governing  a  breach  of  contract,  both 
these  decisions  quote  Sedgwick  on 
Dam.  (4th  ed. )  p.  234,  as  follows: 
"  To  this  general  rule  there  undoubt- 
edly exists  an  important  exception 
which  has  been  introduced  from  the 
civil  law  in  regard  to  damages  re- 
coverable against  a  vendor  of  real 
estate  who  fails  to  perform  and  com- 
plete the  title.  In  these  cases  the 
line  has  repeatedly  been  drawn  be- 
tween parties  acting  in  good  faith 
and  failing  to  perform  because  they 
could  not  make  a  title,  and  parties 
whose  conduct  is  tainted  with  fraud 
and  bad  faith.  In  the  former  case, 
the  plaintiff  can  only  recover  what- 
ever money  has  been  paid  by  him 
with  interest  and  expenses.  In  the 
latter  he  is  entitled  to  damages  for 
the  loss  of  his  bargain.  The  excep- 
tion cannot,  I  think,  be  justified  or 
explained  on  principle,  but  it  is  well 
settled  in  practice." 

English  decisions.  One  of  the 
first  English  cases  in  which  this 
question  arose  was  Flureau  v.  Thorn- 
hill  (2  Wm.  Bl.  1078),  in  which  it 
was  decided  that  one  who  enters 
into  a  contract  for  the  purchase 
of  real  estate  to  which  the  title 
proves  defective  without  collusion 
is  entitled  to  no  satisfaction  for  the 


loss  of  his  bargain  and  it  was  said  in 
this  case :  "  These  contracts  are  mere- 
ly upon  condition,  frequently  ex- 
pressed, but  always  implied,  that  the 
vendor  has  a  good  title.  If  he  has 
not,  the  return  of  the  deposit  with  in- 
terest and  costs  is  all  that  can  be 
expected."  (Per  Blackstone,  J.) 
About  fifty  years  after  this  case  was 
decided  the  question  again  arose  in 
Hopkins  v.  Grazebrook  (6  B.  &  C.  31 ; 
9  D.  &  E.22;  5  L.  J.  [O.  S.]  K.  B.  6.5), 
in  which  it  was  determined  that  one 
who  had  contracted  for  the  purchase 
of  land  and  put  up  the  property  at 
auction,  before  he  had  obtained  a 
conveyance,  agreeing  to  make  a  good 
title  by  a  certain  day,  was  liable  to  a 
purchaser,  at  such  auction  sale,  not 
only  for  the  expenses  which  he  had 
incurred,  but  also  in  damages  for  such 
loss  as  had  been  sustained  by  reason 
of  not  having  such  contract  carried 
into  effect.  In  this  case  it  was  de- 
clared: "Upon  the  present  occasion 
I  will  only  say  that  if  it  is  advanced 
as  a  general  proposition  that  where 
a  vendor  cannot  make  a  good  title, 
the  purchaser  shall  recover  nothing 
more  than  nominal  damages,  I  am 
by  no  means  prepared  to  assert  it. 
If  it  were  necessary  to  decide  that 
point,  I  should  desire  to  have  time 
for  consideration.  .  .  .  The  defend- 
ant had  unfortunately  put  the  estate 
up  to  auction  before  he  got  a  con- 
veyance. He  should  not  have  taken 
such  a  step  without  ascertaining  that 
he  would  be  in  a  situation  to  offer 
some  title  and  having  entered  into 
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§  1729.  Tender's  breach  of  contract— Opinions  of  text 
writers — English  and  American  rule. — As  to  the  English  rule 
Lord  St.  Leonards  says :  "  If  he  declare  on  the  common  money 


a  contract  to  sell  without  the  power 
to  confer  even  the  shadow  of  a  title, 
I  think  he  may  be  responsible  for 
the  damage  sustained  by  a  breach 
of  his  contract."     (Per  Abbott,  C.  J.) 

Shortly  after  this  case  was  decided 
a  similar  question  was  before  the 
court  for  consideration  in  Walker  v. 
Moore  (10  B.  &  C.  416),  in  which  it 
was  held  that  only  nominal  damages 
were  recoverable  where  the  breach 
is  due  to  inability  to  give  title,  and 
It  was  said:  "Here  the  defendants 
undertook  to  make  a  good  title  and 
they  might  honestly  think  that  they 
should  be  able  to  do  so.  It  turned 
out  that  they  could  not  and  conse- 
quently the  contract  was  broken, 
and  they  were  liable  to  an  action 
...  if  there  were  mala  fides  in 
the  original  vendor  (but  not  other- 
wise). I  am  not  prepared  to  say  that 
the  purchaser  miglit  not  recover  the 
profit  which  would  have  arisen  from 
the  resale.  But  if  premises  for 
which  a  party  has  contracted  are  by 
him  offered  for  resale  too  soon,  that 
is  at  his  own  peril,  and  the  damage, 
if  any,  resulting  from  such  offer, 
arises  from  his  own  premature  act, 
and  not  from  the  fault  of  the  vendor." 
(Per  Bayley,  J.)  And  again  in  this 
same  case  it  was  declared  that  "  when 
a  contract  for  the  purchase  of  lands 
is  made  each  party  cannot  but  know 
that  the  title  may  prove  defective 
and  must  be  taken  to  proceed  up- 
on that  knowledge."  (Per  Little- 
dale,  J.) 

The  case  of  Walker  v.  Moore  (10 
B.  &  C.  416),  was  followed  by  that  of 
Tyrer  v.  King  (2  Car.  &  K.  149).  In 
this  latter  case  it  appeared  that  an 
auctioneer  had  agreed  on  behalf  of 
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the  owner  of  certain  property  to  sell 
the  same  to  a  third  party  without 
informing  the  owner  of  the  fact  Ihat 
such  third  party  was  contemplating 
the  purchase  of  the  property.  The 
owner  had  previously  sold  the  prop- 
erty in  question  to  another  and  was 
therefore  unable  to  fulfill  the  con- 
tract and  it  was  held  in  an  action 
against  him  for  nonperformance 
that  no  damages  were  recoverable 
for  loss  of  the  bargain. 

Again,  in  Robinson  v.  Harman  (1 
Exch.  850;  18  L.  J.  Ex.  202),  a  ques- 
tion arose  as  to  the  measure  of  dam- 
ages recoverable  against  one  who 
had  agreed  to  grant  a  valid  lease  with 
knowledge,  at  the  time  he  entered 
into  such  agreement,  that  he  had  no 
title  and  it  was  held  that  there  might 
be  a  recovery  for  the  loss  of  the  bar- 
gain. In  this  case  it  was  said  that 
an  exception  was  engrafted  upon  the 
general  rule  of  the  common  law  by 
the  case  of  Flureau  v.  Thornhill  (2 
Wm.  Bl.  lOYS),  and  that  "  upon  that 
exception  the  case  of  Hopkins  v. 
Grazebrook  (6  B.  &.  C.  31),  engrafted 
another  exception."  It  was  further 
declared  that  "  this  case  comes 
within  the  latter  by  which  the  old 
common-law  rule  has  been  restored. 
Therefore  the  defendant,  having  un- 
dertaken to  grant  a  valid  lease,  not 
having  any  color  of  title,  must  pay 
the  loss  which  the  plaintiff  has  sus- 
tained by  not  having  that  for  which 
he  contracted."  (Per  Alderson,  B. 
See  also  Lock  v.  Furze,  19  0.  B.  [N. 
S.]  96;  11  Jur.  [N.  S.]  726,  afE'd  1  H. 
&  R.  379;  3.5  L.  J.  C.  P.  141;  L.  K. 
C.  P.  441;  15  L.  T.  161.) 

In  Worthington  v.  Warrington  (8  C. 
B.  133,  141),  which  was  an  action  by 
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counts,  lie  of  course  cannot  obtain  any  damages  for  the  loss  of 
his  bargain ;  and  even  if  he  affirm  the  agreement  by  bringing  an 
action  for  nonperformance  of  it,  he  will  obtain  nominal  damages 


one  taking  possession  of  premises  as 
a  tenant  with  right  to  purchase 
within  a  certain  time,  it  was  said: 
"  Every  one  who  purchases  land 
knows  that  difficulties  may  exist  as 
to  the  making  a  title  which  were  not 
anticipated  at  the  time  of  entering 
into  the  contract.  But  if  the  pur- 
chaser thinks  proper  to  enter  into 
possession  and  to  incur  expenses  in 
alterations  before  the  title  is  ascer- 
tained, he  does  so  at  his  own  risk." 
(Per  Coltman,  J.)  And  it  was  held 
that  he  was  only  entitled  to  recover 
the  value  of  the  lease  and  not  such 
expenses. 

A  few  years  after  this  decision  the 
case  of  Pounsett  v.  Fuller  (17  C.  B. 
658)  ai'ose,  in  which  it  was  held  that 
there  could  be  no  recovery  for  loss 
of  the  bargain  where  there  had  been 
no  fraud  or  misrepresentation  on  the 
part  of  the  vendor.  In  this  case  it 
was  declared  that  Walkerv.  Moore  (10 
B.  &  C.  416)  expressly  determined 
that  "  where  the  party  is  not  to  blame 
but  professes  to  sell  that  which  be 
bonafide  believes  he  can  sell,  though 
in  fact  he  has  no  title,  he  is  liable 
only  for  the  expenses  of  investigat- 
ing a  title  which  turns  out  to  be 
bad."  (Per  Jervis,  C.  J.)  And  it 
was  also  said  in  this  case  that  "  The 
case  of  Flureau  v.  Thornhill  (2  Wm. 
Bl.  1078),  which  has  always  been 
recognized  as  an  exception  to  the 
general  rule  of  law,  held  that  where 
a  man  undertakes  to  sell  an  estate, 
the  bargain  is  to  be  understood  as 
being  subject  to  this  qualification  or 
condition,  viz.,  that  he  has  a  good 
title  to  convey;  and  in  the  judgment 
it  is  said  that  it  results  from  that, 
that  the  vendee,  where  the  bargain 


goes  ofi  by  reason  of  the  vendor's  in- 
ability to  perform  the  condition, 
gets  no  damages  beyond  the  mere 
expense  of  investigating  a  title  which 
turns  out  to  be  bad."  (Per  Jervis, 
C.  J.) 

The  rule  established  by  Flureau  v. 
Thornhill  (2  Wm.  Bl.  1078)  was  fol- 
lowed in  Sikes  v.  Wild  (1  B.  &  S. 
587,  Cockburn,  C.  J.  dissenting) 
which  was  an  action  against  a  vendor 
of  land  who  had  sold  the  same 
knowing  he  had  no  clear  title  but 
who  acted,  on  the  oral  promise  of  one 
who  had  a  life  annuity,  secured  by 
the  property,  that  she  would  transfer 
the  security  to  other  property  which 
she  refused  to  do.  It  was  said  in 
this  case:  "The  question  therefore 
which  was  argued  before  us,  was 
whether  under  the  circumstances  the 
plaintiff  could  claim  damages  for  the 
loss  of  his  bargain.  I  am  of  the 
opinion  that  there  is  nothing  in  this 
case  to  take  it  out  of  the  general  rule 
as  to  the  assessment  of  damages  for 
the  breach  of  a  contract  to  sell  real 
property  where  the  bargain  goes  off 
on  account  of  a  defect  in  the  title. 
That  rule  which  is  an  exception  from 
the  general  rule  of  the  common  law, 
was  first  laid  down  in  Flureau  v. 
Thornhill  (2  W.  Bl.  1078)  as  long  ago 
as  1776.  It  was  constantly  acted 
upon  until  Hopkins  v.  Grazebrook 
(6  B.  &  C.  31),  which  introduced  an 
exception  in  cases  where  the  vendor 
was  not  in  possession."  (Per  Black- 
burn, J.) 

A  consideration  of  this  question 
again  arose  in  the  case  of  Engel  v. 
Fitch  (L.  E.  3  Q.  B.  Cas.  314),  in 
which  it  was  determined  that  if  the 
breach  of  contract  arose  from  a  re- 
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only  for  the  loss  of  his  bargain,  because  a  purchaser  is  not  en- 
titled to  any  compensation  for  the  fancied  goodness  of  his  bar- 
gain which  he  may  suppose  he  has  lost,  where  the  vendor  is, 


fusal  to  take  the  necessary  steps  to 
coufer  a  good  title  and  not  from  in- 
ability there  might  be  a  recovery  for 
loss  of  the  bargain  in  addition  to  the 
deposit  and  expenses  of  investigating 
the  title.  In  this  case  the  general 
question  is  again  discussed  and  the 
following  extract  from  the  opinion 
there  given  is  of  value.  The  court 
said:  "Now,  however  firmly  settled 
the  law  as  laid  down  in  Flureau  v. 
Thornhill  {2  Wm.  Bl.  lOTO)  may  be, 
it  must  be  admitted  that  that  case  is 
anything  but  satisfactory.  .  .  .  The 
case  of  Sopkins  v.  Grazebrook  (6  B. 
&  C.  31)  has  been,  it  is  true,  more 
than  once  questioned  by  high  author- 
ity as  inconsistent  with  the  decision 
in  Flureau  v.  Thornhill  (2  Wm.  Bl. 
1078),  but  with  the  utmost  deference 
for  the  opinions  referred  to  if  the 
case  of  Hopkins  v.  Grazebrook  (6  B. 
&  C.  31)  is  considered  on  its  true 
grounds  it  appears  plainly  distin- 
guishable from  Flureau  v.  Thornhill 
(2  Wm.  Bl.  10T8),  and  stands  upon  a 
perfectly  intelligible  and  sound 
foundation.  There  is  an  obvious 
difference  between  the  case  of  a  man 
who  being  in  possession  and  the  un- 
doubted owner  of  real  property,  is 
unable  to  make  out  a  marketable 
title  and  that  of  one  who  not  being 
the  owner  but  having  only  a  conti-act 
for  the  purchase  of  real  estate  takes 
upon  himself  to  sell  it  to  another  as 
his  own  and  as  if  the  title  were  his 
to  convey.  The  difficulty  of  making 
out  title,  which  exists  in  the  one  case 
and  forms  the  foundation  of  the  rule 
and  the  justification  of  the  excep- 
tional departure  from  ordinary  prin- 
ciples, is  wholly  wanting  in  the  other. 
It  is  upon  this-  distinction,  as  it  ap- 
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pears  to  us,  that  the  Court  of  King's 
Bench  proceeded  in  Hopkins  v. 
Grazebrook  (6  B.&G.Zl).  .  .  .  By  the 
law  of  England  as  a  general  rule  a 
vendor  who,  from  whatever  cause, 
fails  to  perform  his  contract  is  bound 
.  .  .  to  place  the  purchaser,  so  far 
as  money  will  do  it,  in  the  position 
he  would  have  been  in  if  the  contract 
had  been  performed.  .  .  .  There  is 
nothing  in  the  nature  of  real  prop- 
erty which,  either  ou  technical  or 
general  grounds,  should  take  a  con- 
tract for  the  sale  of  real  estate  out 
of  this  general  rule,  with  one  single 
exception — namely  that  owing  to  the 
nature  of  the  law  as  to  real  property, 
the  undoubted  owner  of  an  estate 
often  finds,  unexpectedly,  difficulty 
in  making  out  a  title  which  he  can- 
not overcome;  if,  an  obligation  to 
make  out  title  being  Implied  on  every 
such  contract,  the  opposite  party  re- 
jects the  title  and  repudiates  the 
contract,  it  seems  not  altogether  un- 
reasonable that  he  shall  be  entitled 
to  no  more  than  the  return  of  the  de- 
posit, if  any,  and  the  expense  of  in- 
vestigating the  title.  In  this  excep- 
tional case  he  is  put  not  in  the 
condition  in  which  he  would  have 
been  if  the  contract  had  been  per- 
formed, but  in  the  condition  in 
which  he  would  have  been  if  the  con- 
tract had  not  been  made.  He  is 
where  he  was  before,  without  the  es- 
tate and  benefits  it  would  have 
brought  him  if  a  title  could  have 
been  made  to  it.  But  the  limit  of 
exception  is  to  be  found  in  the  rea- 
son on  which  it  is  based;  the  reason 
ceasing,  the  rule  should  also  cease. 
It  can  properly  have  no  application 
where    the  nonperformance  of    the 


SALES   OF  KEALTY. 


§  1729 


without  fraud,  incapable  of  making  a  title." '  The  opinions  of 
Mr.  Addison'  and  Mr.  Chitty^  also  support  this  rule.  Mr. 
Field  says :  "  In  an  action  for  the  breach  of  contract,  the  com- 
monly received  doctrine,  both  in  England  and  in  this  country, 
is  that  where  the  consideration  has  been  paid  on  a  contract  to 
convey  lands  at  a  future  time,  if  there  is  a  bi'each  on  the  part 
of  the  seller,  and  he  has  acted  in  good  faith,  and  the  failure 
arises  from  no  intentional  fault  or  wrong  of  his  own,  the  pur- 
chaser can  only  recover  the  consideration  paid  with  interest. 
And  where,  under  similar  circumstances,  no  consideration  has 
been  advanced,  the  purchaser  can  recover  nothing,  or  only  nom- 
inal damages.  ...  A  different  rule,  however,  prevails  where 
the  vendor  is  guilty  of  fraud  or  bad  faith.  .  .  .  The  rule.  .  .  . 
is  analogous  to  that  of  a  breach  of  contract  for  the  sale  of  per- 
sonal property,  and  the  vendee  may  recover  all  such  consequen- 
tial damages  as  directly  result  from  a  breach  of  the  contract.  .  .  . 
In  the  light  of  the  foregoing  decisions,  where  the  vendor  did 
not  at  the  time  of  the  contract,  have  it  in  his  power  to  make  a 
complete  title,  and  contracted  to  give  such  a  title,  the  vendee  is 
entitled,  as  a  proper  element  of  damages,  to  the  difference  be- 
tween the  value  of  the  land  at  the  time  of  the  breach  and  the 
contract  price,  notwithstanding  the  good  faith  of  the  vendor  in 


contract  arises  not  from  a  difficulty 
as  to  title,  but  from  the  fact  of  the 
party  who  engages  to  sell  not  having 
first  secured  to  himself  the  property 
in  the  thing  of  which  he  takes  on 
himself  to  dispose.  In  such  case, 
there  seems  no  sound  reason  why 
the  consequences  which  arise  on  a 
breach  of  contract  in  the  sale  of 
goods  should  not  equally  attach." 

Again,  in  the  later  case  of  Bain  v. 
Fothergill  (43  L.  J.  Ex.  243;  7  L.  R. 
H.  L.  158;  31  L.  T.  387,  aff'g  6  L.  E. 
Ex.  59;  40  L.  J.  Ex.  34;  23  L.  T.  670; 
19  W.  R.  134)  the  rule  was  affirmed 
that  if  the  vendor  is  incapable  of 
making  a  good  title  and  he  has 
acted  without  fraud  on  his  part,  he 
will  not  be  liable  in  an  action  against 
him  for  breach  of  his  contract  to 
damages   for    loss  of  the  bargain. 


And  in  this  case  it  was  declared  by 
Martin,  B.,  that  "a  fixed  rule  in 
cases  such  as  these  is  very  desirable, 
and  we  find  such  a  rule  in  Flureau 
V.  Thornhill  (2  W.  Bl.  1078)  laid 
down  more  than  a  hundred  years 
ago,  and  as  binding  upon  us,  in  my 
opinion,  as  any  statutory  enact- 
ment. .  .  I  do  not  wish  it  to  be 
supposed  that  I  consider  Hopkins 
V.  Grazebrook  (6  B.  &  C.  31)  to  be 
wrongly  decided.  That  case  may 
have  been  rightly  decided  but  the 
decision  rests  upon  its  own  excep- 
tional circumstances." 

^  1  Sugden  on  Vendors  (8tli  Amer. 
ed.),  p.  538,  bottom  page  358. 

'  2  Addison  on  Contracts  (8th  ed. ), 
bottom  p.  410,  *  901. 

8  Chitty  on   Contracts   (13th  ed.), 
p.  335. 
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making  the  contract  or  in  endeavoring  to  comply  therewith.  .  .  . 
The  most  reasonable  way  to  harmonize  the  rule,  in  all  cases, 
would  be  to  make  the  rule  of  damages  on  the  breach  of  a  cove- 
nant or  agreement  in  reference  to  a  sale  of  real  estate  the  same 
as  on  a  sale  of  personal  property." '  Mr.  Sedgwick  says  that 
the  prevailing  rule  in  the  United  States  is  that  of  Hopkins  v. 
Lee,'"  which  holds  that  the  price  stipulated  in  the  contract 
is  not  the  measure  of  damages,  but  the  value  at  the  time  of 
the  breach  and  that  the  rule  applies  to  the  sale  of  real  as 
well  as  to  personal  property.'"  Mr  Sutherland  says:  "The 
general  rule  is  that  usually  applied,  adequate  compensation 
for  the  actual  injury  or,  as  it  is  briefly  expressed,  damages  for 
the  loss  of  the  bargain.  In  some  jurisdictions  there  is  no  de- 
viation from  this  rule  on  account  of  good  faith,  and  inability  to 
perform,  resulting  from  an  unsuspected  defect  in  the  vendor's 
title;  there  the  symmetry  of  the  law  relating  to  sales  is  pre- 
served." "  Mr.  Warvelle  says  that  the  rule  of  nominal  dam- 
ages, where  the  contract  is  made  in  good  faith  and  the  title  is 
defective  so  that  without  fi'aud  there  is  inability  to  convey,  has 
wherever  it  has  been  invoked  as  a  rule  never  been  regarded  with 
favor  by  the  courts,  that  it  has  been  rejected  by  the  supreme 
court  of  the  United  States  and  is  not  recognized  in  many  of  the 
state  courts,  while  in  states  where  it  obtains  it  is  strictly  limited 
to  those  cases  which  come  wholly  and  exactly  within  it.  But 
that  if  the  vendor  knows  he  has  at  the  time  no  power  to  convey 
he  must  make  good  to  the  vendee  his  loss  irrespective  of  his 
good  faith  and  belief  that  he  could  procure  a  good  title  and  so, 
also,  where  he  conveys  the  property  to  another  after  making  the 
original  contract.     There  is,  however,  no  discussion.'^ 

§  1730.  Tender's  breach  of  coiitract^Preliminary  state- 
ment and  deduction  of  rule — American  rules  and  decisions. 

— An  examination  of  certain  of  the  following  rules  or  decisions 
shows  a  similarity ;  thus,  the  allowance  of  the  purchase  price 
with  interest  is  in  effect  fixing  the  value  of  the  land  atthe  time 


9  6  Wheat.  (U.  S.)  109. 

«a  Field  on  Dam.  (ed.   1876)   sees. 
481,  484,  487,  505,  506. 

10  3  Sedgwick  on  Dam.   (8th  ed.) 
p.  197,  sec.   1012. 
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112  Sutherland  on  Dam.  (2d  ed.) 
pp.  1271,  1273,  sec.  579. 

12  2  Waivelle's  Vendors  (ed.  1890), 
pp.  960,  961. 
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of  the  sale.'^  So,  as  to  the  rules  which  allow,  (1)  the  difference 
between  the  contract  price  and  the  value  of  the  land,  (2)  the 
amount  advanced  and  the  difference  between  the  contract  price 
and  actual  value  of  the  land,  (3)  the  money  paid  and  increase  in 
the  value,  and  (4)  the  value  of  the  land  at  the  time  of  the  breach, 
they  amount  to  an  allowance  to  the  vendee  of  the  benefit  arising 
by  reason  of  the  increased  value  of  the  land  which  is  substan- 
tially what  he  has  lost  by  the  breach.  They  also  operate  to  de- 
prive the  vendor  of  such  gain  as  he  might  derive  by  refusal  or 
failure  to  convey  in  case  the  land  should  rise  in  value  after  the 
contract  has  been  made.  The  decisions  may  be  divided  prin- 
cipally into  those  (1)  where  the  vendor  has  the  title  and  refuses 
for  any  reason  to  conve}^  (2)  where  he  believes  he  has  a  good 
title  but  is  unable  without  fraud  to  complete  his  contract  in 
consequence  of  having  no  title  or  a  defective  one,  (3)  where  he 
knows  at  the  time  tliat  he  has  no  title  and  cannot  convey, 
(4)  where  he  puts  it  out  of  his  power  to  convey  by  some  wrongful 
act  of  his  own,  such  as  a  sale  to  a  third  person,  (5)  where  he  is 
unavoidably  prevented  without  fault  of  his  own  or  by  some  act 
done  under  the  law  from  conveying  the  title,  (6)  where  he  has 
not  the  complete  title  and  is  willing  to  convey  but  cannot  ob- 
tain the  consent  of  others  interested,  and  (7)  where  his  fraud 
in  refusing  to  convey  is  manifest.  There  are  other  instances, 
however,  although  as  above  said  these  are  the  principal  ones. 
In  this  connection  it  will  be  observed  that  throughout  some  of 
the  following  sections  there  is  constantly  occurring  the  question 
of  good  or  bad  faith,  although  certain  cases  consider  these 
factors  as  immaterial.  These  latter  are  more  consistent  with 
the  true  principles  governing  in  cases  of  breach  of  contract  gen- 
erally, and  we  may  add  here  that,  in  so  far  as  the  vendor's  good 
or  bad  faith  is  concerned,  it  is  difficult  to  understand  why  the 
vendee,  who  has  bargained  in  good  faith  for  a  valid  considera- 
tion for  a  specific  thing,  should  sustain  a  loss  merely  because 
the  vendor  has  acted  in  good  faith  and  recover  that  loss  only 
where  the  vendor  has  acted  in  bad  faith.  The  sole  question 
should  be,  has  there  been  a  breach  of  contract  by  the  vendor  ? 
If  so  the  vendee  should  within  the  general  rules  for  admeasur- 
ing damages  be  indemnified  to  the  extent  of  his  loss,  without 

IS  See  Gofe  v.  Hawks,  5  J.  J.  Marsh  (Ky.),  341. 
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any  exception  in  favor  of  the  vendor  simply  because  the  con- 
tract, being  one  as  to  real  property,  involves  the  factors  of  good 
or  bad  faith.  It  is  urged,  however,  in  an  English  decision,  that, 
from  the  very  nature  of  the  transaction  in  the  dealings  of  man- 
kind in  the  purchase  and  sale  of  real  estate,  it  is  recognized  on 
all  hands  that  the  purchaser  knows  on  his  part  that  there  must 
be  some  degree  of  uncertainty  and  as  to  whether,  with  all  the 
complications  of  law,  a  good  title  can  be  effectually  made  by  the 
vendor,  and  that  he  takes  the  property  with  that  knowledge." 
The  reply  to  this  is  that  the  vendor  can  incorporate  into  the 
contract  a  provision  against  a  contingency  of  this  character,  or 
the  amount  of  damages  can  be  fixed  by  the  agreement,  and  the 
law  ought  to  be  such  that  the  vendor  would  be  bound  to  know 
that  he  is  entering  into  an  enforceable  contract,  from  which  is 
eliminated  an  opportunity  for  him  to  commit  a  fraud  upon  the 
plea  of  good  faith,  and  tliat  upon  his  breach  of  said  contract  he 
will  be  liable,  as  in  case  of  other  contracts,  for  such  damages 
as  the  vendee  can  show  he  has  sustained,  and  ordinarily  a  ques- 
tion of  conveying  a  good  title  is  merely  the  pecuniary  one  of 
its  cost  to  the  vendor.  In  addition,  the  value  of  the  land  at 
the  time  of  the  breach  is  susceptible  of  proof.  Again  in  all 
these  contracts  it  should  be  recognized  as  a  just  principle  that 
the  object  of  the  parties  ought  to  be  attained  as  nearly  as  pos- 
sible, and  that  is,  the  specific  act  agreed  to  be  done  should  be 
performed.  If  the  party  omits  to  do  what  he  has  stipulated  he 
should,  as  a  reasonable  substitute  therefor,  pay  the  precise  value 
of  the  thing  which  he  contracted  to  do.'"  It  is  also  a  reason- 
able proposition  that  the  vendee  is  entitled  to  have  the  thing 
bargained  for,  whether  it  be  land  or  chattels,  at  the  price 
agreed  upon  and  to  resell  it  himself  at  its  market  value,  and 
when  he  has  received  the  profit,  which  it  is  shown  he  could 
have  made  on  a  resale,  he  lias  been  fully  indemnified.'^  It 
would  seem,  therefore,  to  logically  follow  that  the  question 
of  the  vendor's  good  faith  should  be  excised,  and  that,  in  the 
absence  of  some  code  or  statutory  provision  to  the  contrary,  tiie 


"Bain  v.  Fothergill,  L.  E.  6  Ex. 
59;  L.  R.  7  H.  L.  158;  31  L.  T.  387, 
389,  per  Lord  Hatherly. 

^  The  language  as  to  the  last  part 
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of  the  text  is  that  of  Hosmer,  Ch.  J., 
in  Wells  v.  Abeinethy,  5  Conn.  222. 

1^  Kempner  v.  Colin,  47  Ai-k.  519; 
1  S.  W.  869;  58  Am.  Rep.  775,  per 
Smith,  J. 
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true  measure  of  damages,  for  breach  of  contracts  of  this  char- 
acter by  the  vendor,  should  be  the  difference  between  the  con- 
tract price  and  the  value  of  the  land  at  the  time  of  the  breach, 
where  such  value  is  in  excess  of  the  contract  price,  with  in- 
terest, less  the  unpaid  balance,  if  any,  of  the  purchase  money. 
If,  however,  such  value  of  the  land  at  the  time  of  the  breach  is 
not  in  excess  of  the  purchase  price,  then  the  amount  paid  should 
be  recovered  with  interest.  There  should  also  be  added  the 
expenses  necessarily  incurred  in  relation  to  the  title,  and  which 
are  consequential  upon  the  breach  and  may  be  assumed  as  hav- 
ing been  in  the  contemplation  of  the  parties  at  the  time  of  con- 
tracting. While,  however,  this  rule  seems  the  logical  and  true 
one,  it  is,  as  will  be  apparent  from  the  following  sections,  in 
conflict  with  the  rule  asserted  and  adhered  to  in  many  states, 
although  in  harmony  with  the  decisions  in  other  states.  We 
will  add,  moreover,  that  the  principle  underlying  the  exclusion 
of  the  doctrine  of  the  vendor's  good  faith,  is  quite  generally 
admitted,  even  in  cases  where  it  is  not  applied.  These  ex- 
tended remarks  have  been  made  under  the  belief  that  they  are 
justified  by  the  importance  of  the  subject. 

§  1731.  Vendor's  breach  of  contract — Nominal  damages." — 

Nominal  damages  will  be  awarded,  if  the  vendor  is  unable  to 
convey,  and  there  is  no  excess  of  value  over  the  purchase  price ;  ^ 
or  where  the  grantor  mortgages  the  land  before  executing  the 
conveyances,  and  so,  even  though  the  mortgage  had  not  be- 
come due.''  Such  damages  are  also  recoverable  for  not  con- 
veying the  land  as  agreed,  and  also  the  sum  paid  on  account  of 
the  purchase  money.^  And,  although  no  actual  damage  be 
shown,  nominal  damages  can  be  recovered  for  the  breach  of  an 
agreement  in  a  conveyance  that  the  purchaser  might  have  a 
certain  time  in  which  to  pay  a  mortgage,  and  that  the  vendor 
would  pay  the  first  installment.^'  So  nominal  damages  only 
are  recoverable  where,  in  an  action  for  breach  of  a  contract  to 


"See  sees.  1729,  1731,  17.33,  1734, 
1742,  herein. 

M  Carver  v.  Taylor,  35  Neb.  429  ; 
53  N.  "W.  386. 

19  Funk  V.  Voncida,  11  Serg.  &  K. 
(Pa.)  109, 

1T89 


20  Baltimore  P.  B.  &  L.  Soc.  v. 
Smith,  54  Md.  187;  39  Am.  Eep. 
374. 

21  Low  V.  Archer,  12  N.  Y.  (2 
Kern.)  277. 
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convey  on  a  certain  date,  the  vendee  fails  to  prove  tliat  the 
land  on  that  date  was  worth  more  than  the  stipulated  purchase 
price.^  So,  in  case  the  breach  of  a  parol  contract,  if  no  money 
has  been  paid  or  no  expenses  incurred  the  damages  are  merely 
nominal.^  And  if  no  actual  injury  or  expense  has  been  occa- 
sioned by  the  defect  of  title,  and  possession  has  been  taken  under 
an  accepted  deed,  such  damages  only  can  be  recovered.^  Again, 
where  no  part  of  the  purchase  money  has  been  paid  or  the  land 
is  not  worth  more  than  the  contract  price,  the  award  can  only  be 
nominal.'^  So  only  nominal  damages  are  recoverable,  outside  of 
the  purchase  money  and  expenses  of  examination  of  title,  for 
breach  by  the  vendor  of  a  contract  for  sale  occasioned  by  his  in- 
ability to  convey  a  good  or  marketable  title.^  And  this  is  the 
measure  of  recovery  in  case  of  a  breach  of  an  agreement  to  con- 
vey where  the  vendor  acts  in  good  faith  in  consequence  of  ina- 
bility to  make  a  good  title.^  If  the  person  selling  is  honest  and 
is  prevented  from  making  the  conveyance  by  unforeseen  causes 
which  he  could  not  control,  the  plaintiff  should  be  awarded  such 
damages  only.  Again,  where  the  vendor  was  ignorant  of  facts 
affecting  her  ability  to  convey,  and  no  fault  could  be  imputed  to 
her  for  nonperformance  of  a  contract  to  sell  and  convey  land, 
only  nominal  damages,  together  with  the  siim  paid  upon  the 
contract,  can  be  recovered,  especially  where  the  facts  were 
kndwn  to  plaintiff,  and  it  is  error  in  such  case  to  allow  as  dam- 
ages the  difference  between  the  contract  price  and  the  value 
of  the  land.^  So  no  right  to  material  damages  is  given  by  sel- 
ling to  a  third  person  and  placing  the  deed  on  record  where  a 
release  of  the  deed  is  obtained  by  the  grantor  and  a  quitclaim 
tendered  to  the  vendee  from  such  third  person.*"    And  if  part 

22Dady  v.  Condit,   188  111.  234;  58    120  N.  Y.  79;  30  N.  Y.  St.  E.  266;  28 
N.  E.  900,  rev'g  87  111.  App.  250. 

23  McCafferty  v.  Griswold,  99  Pa. 
St.  270;  Eberz  v.  Heisler,  12  Pa. 
Super.  Ct.  388. 

24  Small  V.  Reeves,  14  Ind.  163;  Hol- 
man  v.  Creagmiles,  14  Ind.  177. 

26  Fletcher  v.  Butler,  19  N.  Y.  St.  R. 
651;  4N.  Y.  Supp.  930. 

28  Northridge  v.  Moore,  118  N.  Y. 
419;  29  Abb.  N.  C.  86;  29  N".  Y.  St. 
B.  39;  23  N.  E.  570;  Walton  v.  Meeks, 
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N.  E.  1115,  aff'g  41  Hun  (N.  Y.),311, 
3  N.  Y.  St.  R.  377. 

2'  Conger  v.  Weaver,  20  N.  Y.  140 
(nothing  was  paid  by  the  purchaser) ; 
Cookcroft  V.  New  York  &  H.  K.  Co., 
69  N.  Y.  201. 

28  Sweera  v.  Steele,  5  Iowa,  355. 

29Margraf  v.  Muir,  57  N.  Y.  155. 

soMcCreger  v.  Johnston  (Tex.  Civ, 
App.),34S.  W.  407, 
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of  the  consideration  is  the  performance  of  an  act  upon  the  land, 
in  an  action  to  permit  the  performance,  if  plaintiff  has  not  per- 
formed a  condition  precedent  to  a  conveyance  and  shows  no 
special  damages,  he  can  recover  nominal  damages  only.^'  If, 
however,  the  land  has  appreciably  increased  in  value  and  there 
is  a  wilful  breach  of  a  contract  to  convey,  mere  nominal  dam- 
ages will  not  be  a  reparation.^ 

§  1732.  Vendor's  breach  of  contract — Actual  loss — ^loss 
of  bargain.^'* — In  case  of  a  parol  contract  to  convey  real  estate, 
purchased  by  defendant  at  an  orphans'  court  sale  and  on  which 
the  defendant  paid  tlie  entire  purchase  money,  and  promised  to 
convey  the  land  to  the  plaintiff  upon  repayment  of  said  amount, 
the  measure  of  recovery  is  not  the  difference  between  the  actual 
value  of  the  land  and  the  amount  which  tlie  defendant  paid 
therefor,  but  only  the  actual  damages  sustained  by  the  breach.^ 
So  the  vendee  may  recover  damages  to  the  extent  that  the  de- 
fendant is  unable  to  perform,  where  the  purchaser  sues  to  re- 
cover the  down  payment  on  rescission  of  the  contract,  and  it  is 
immaterial  that  defendant  did  not  own  the  entire  interest  which 
he  assumed  to  sell.^*  What  has  been  lost  may  also  be  recovered, 
where  part  of  the  price  has  been  paid,  whether  it  be  more  or  less 
than  the  amount  thereof.®  But  the  loss  of  the  bargain  cannot 
be  included,*  where  there  is  no  fraud  ;  ^  nor  is  the  value  of  the 
bargain  the  measure  of  damages,^  although  damages  for  the  loss 
of  the  bargain  have  been  awarded  ®  where  tlie  vendor  having  title 
refuses  to  convey  and  where  he  contracts  to  sell  and  knows  at 
the  time  that  lie  has  not  the  power  to  convey,*  and  the  loss  of 
an  opportunity  to  sell  the  land  constitutes  an  element  of  dam- 
ages in  case  of  a  wilful  or  wrongful  refusal  to  convey  where 


81  French  v.  Bent,  43  N.  H.  448. 

82  Morgan  v.  Stearns,  40  Cal.  434. 
See  Case  v.  Wolcott,  33  Ind.  5. 

82a  See  sees.  1729,  1730  herein. 

88Swayne  v.  Swayne,  19  Pa.  Super. 
Ct.  160. 

8*  Cuddy  v.  Foreman,  107  Wis. 
519;  83  N.  W.  1103. 

85  Bangs  V.  Caullin,  37  111.  App. 
465, 


88  Gray  v.  Howell,  205  Pa.  St.  211; 
54  Atl.  774. 

87  Duraars  v.  Miller,  34  Pa.  St.  319. 

88  Ewing  V.  Thompson,  66  Pa.  St. 
382. 

39  Wohlfaith  v.  Chamherlain,  6  N. 
Y.  St.  E.  207.  See  sees.  1736-1743 
herein. 

40  Pumpelly  v.  Phelps,  40  N.  T.  59. 
See  sees.  1736-1743  herein. 
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one  accepts  a  conveyance  on  an  express  agreement  to  convey  to 
another.*' 


§  1733.  Tender's  breach  of  contract— Compensatory  dam- 
ages.*'''— Where  the  inability  of  a  vendor  to  convey  the  land  is 
caused  by  his  wife's  refusal  to  join  in  the  deed,  and  there  is  no 
collusion  between  them,  compensator}'  damages  only  are  recover- 
able.*^ But  the  vendee  is  entitled  to  recover  such  a  sum  as  will 
place  him  in  the  position  he  would  have  been  had  the  vendor 
performed  his  part  of  a  contract  to  convey,  where  the  latter  had 
prevented  the  former  from  fulfilling  certain  conditions  of  the 
conveyance,  and  said  vendor's  want  of  title  was  not  discovered 
until  after  suit  brought  for  specific  performance,  but  the  vendee 
thereafter  purchased  the  outstanding  title.*^  Compensation 
cannot,  however,  be  awarded  a  subpurchaser,  as  special  dam- 
ages, for  being  deprived  of  the  possession  of  his  part  of  the  land 
by  the  sale,  under  an  original  vendor's  lien  decree,  by  another 
purchaser  who  had  bought  in  said  decree  and  enforced  the  same, 
notwithstanding  an  agreement  between  the  parties  that  a  suit 
should  be  instituted  to  determine  the  respective  equities  of  all 
the  parties,  which  proceedings  were  not  brought.** 

§  1734.  Tendor's  breach  of  contract— Purchase  money  or 
amount  paid  with  interest.*' — The  consideration  money  with 
interest  admeasures  the  damages  where  the  vendor  is  unable  to 
perform  a  contract  of  sale  made  in  good  faith,*^  or  where  the 
failure  to  convey  was  through  no  fault  of  defendant,*'  or  arose 
from  unforeseen  causes  beyond  his  control,*  or  where  the  vendor 
has  no  title,  unless  there  are  peculiar  circumstances  of  fraud,* 


"  McMurtry  v.  Blake,  45  Neb.  213; 
63  N.  W.  467. 

"a  See  sees.  1729,  1730  herein. 

<2  Burk  V.  Servill,  80  Pa.  St.  413  ; 
21  Am.  Kep.  105.  See  Yates  v.  James, 
89  Cal.  474  ;  26  Pac.  1073,  and  Timby 
V.  Kinsey,  18  Hun  {N.  Y.),  255,  as  to 
wife's  refusal  to  convey. 

«  Chartier  v.  Marshall,  56  N.  H. 
478. 

"  Burton  v.  Henry,  90  Ala.  281  ; 
7  So.  925. 
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«See  sees.  1729,  1730,  1742,  1785 
herein. 

«  Hammond  v.  Hannin,  21  Mich. 
374. 

"  Yokom  V.  McBride,  56  Iowa,  139. 

*8  Sweem  v.  Steele,  5  Iowa,  352; 
Foley  V.  McKeegan,  4  Iowa,  1. 

«  Wheeler  v.  Styles,  28  Tex.  240; 
Hall  V.  York,  22  Tex.  641.  See  also 
Goff  V.  Hawks,  5  J.  J.  Marsh.  (Ky.) 
341. 
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or  where  tlie  vendor's  inability  is  self-imposed,  the  action  being 
based  on  the  vendee's  rescission  on  that  ground,'^  or  where  the 
vendor  by  his  own  act  knowingly  puts  himself  in  a  position  to 
prevent  performance,  the  vendee  having  been  put  in  posses- 
sion,^' or,  generally,  where  there  is  an  executory  contract  for  the 
sale,°^  or  where  there  is  a  breach  of  contract  for  conveyance,^ 
or  where  there  is  a  failure  to  convey.^  Again,  the  purchase 
money  with  interest  from  the  time  of  sale  constitutes  the  dam- 
ages in  actions  on  bonds  to  convey.'"  And  the  purchase  price 
paid  determines  the  compensation  where  there  is  a  breach  of  a 
parol  *  or  other  contract  for  the  sale,  or  where  there  is  an  agree- 
ment to  convey,'"'  although  it  is  also  decided  that  only  the  amount 
paid  with  interest  can  be  recovered  where  the  inability  of  the 
vendor  to  convey  did  not  arise  from  his  own  fault  and  he  acted 
in  good  faith  under  the  belief  that  he  had  a  right  to  sell.'®  In 
case  also  of  inability  to  perform,  owing  to  a  defective  title,  re- 
covery has  been  limited  to  the  consideration  or  purchase  money 
with  interest.^  So,  where  by  mistake,  the  vendor  conveys  land 
to  which  he  has  no  title,  the  amount  paid  thereon  with  interest 
constitutes  the  measure  of  damages.*  And  if  any  part  of  the 
price  has  been  paid  it  may,  upon  such  breach,  by  failure  to  con- 
vey under  like  circumstances,  be  recovered  with  interest.^'  But 
it  has  been  determined  that  on  such  amount,  paid  on  account  of 
the  purchase  money,  interest  rests  in  the  discretion  of  the  jury.^ 
But  neither  the  purchase  money  with  interest  nor  the  hire  of 
the  property  before  its  title  was  recovered  by  the  owner  are 


50  Wilhelm  v.  Fimple,  31  Iowa,  131. 

61  Hawkins  v.  Merritt,  109  Ala.  261 ; 
19  So.  589. 

62  Sanford  v.  Clomd,  17  Fla.  532. 

63  Dunnica  v.  Sharp,  7  Mo.  71. 

6*  Herndon  v.  Venable,  7  Dana 
(Ky.),  371  (in  action  at  law);  Combs 
V.  Tailton,  5  Dana  (Ky.),  464. 

66  Martin  v.  Wright,  21  Ga.  904. 
See  Stewart  v.  Noble,  1  Greene 
(Iowa),  26. 

66  Dumars  V.  Miller,  34  Pa.  St.  319. 

6'  Yates  V.  James,  89  Cal.  474;  Eur- 
ing  V.  Thompson,  66  Pa.  St.  382;  Cal. 
Civ.  Code,  sec.  3306  (detriment  caused 
by  breach  of  an  agreement  to  convey 

113 


an  estate  in  real  property  is  the  pi-ice 
paid,  etc.,  with  interest).  See  also 
Morgan  v.  Bell,  3  Wash.  354;  28  Pac. 
925. 

68  Morgan  v.  Bell,  3  Wash.  354;  28 
Pac.  925. 

69  Peters  V.  McKrone,  4  Den.  (N.  T.) 
546. 

so  Doom  V.  Curran,  52  Kan.  360; 
34  Pac.  118. 

61  Foley  V.  McKeegan,  4  Iowa,  1. 
See  also  Sweera  v.  Steele,  5  Iowa, 
355. 

62  Baltimore  P.  B.  &  L.  See.  v. 
Smith,  54  Md.  187;  39  Am.  Eep.  370. 
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the  measure  of  damages  in  an  action  in  respect  to  a  title  so  re- 
covered.*^ 

§  1735.  Vendor's  breach  of  contract — Amount  or  price 
paid  or  tlie  consideration."" — Damages  in  an  action  for 
breach  of  a  parol  contract  for  the  sale  of  land  are  lim- 
ited to  the  recovery  of  the  purchase  money  paid.®  But 
it  is  also  decided  that  the  purchase  money  paid  can  be  re- 
covered as  part  of  the  damages  occasioned  by  the  vendor's  ina- 
bility to  convey  a  good  or  marketable  title.*  The  vendee  may 
also,  upon  rescission  by  the  vendor,  recover  the  payments  made 
under  a  contract  containing  no  forfeiture  clause.^  So  the 
assignee  of  an  option  to  purchase  may  recover  the  amount  paid 
thereon  where  there  is  breach  of  an  agreement  to  furnish  an  ab- 
stract showing  perfect  title.^  The  money  paid  may  also  be  re- 
covered where  the  obligee  refuses  to  fulfill  his  contract  to  con- 
vej  a  lot  to  be  selected  by  the  obligee  from  lots  of  a  certain 
price.®  And  the  vendee  is  entitled  to  return  of  the  money  paid 
where  the  vendor  refuses  to  carry  out  the  contract  to  convey.'™ 
An  additional  factor  also  enters  into  the  determination  of  the 
amount  of  damages  recoverable,  and  that  is  the  actual  considera- 
tion. Thus  in  an  early  California  case  it  was  decided  that  if 
the  contract  was  void,  then  the  money  paid  and  the  value  of 
the  services  rendered  could  be  recovered."'  So  the  damages 
will  be  the  sums  paid  under  the  contract  and  the  reasonable 
value  of  the  vendee's  services,  less  the  income  received  from  the 
land,  where  there  is  a  refusal  to  convey  to  one  who  occupies  and 
works  a  farm  under  such  contract.^''     And  the  consideration  '' 


63  Jackson  v.  Holliday,  3  T.  B.  Mon. 
(Ky.)  363. 

6*  See  sees.  1729,  1730,  1742,  1758 
herein. 

66  Gray  v.  Howell,  205  Pa.  St.  211  ; 
54  Atl.  774;  McCafEerty  v.  Griswold, 
99  Pa.  St.  270. 

^  Northredge  v.  Moore,  118  N.  T. 
419  ;  24  Abb.  N".  C.  86  ;  29  N.  Y.  St. 
E.  39  ;  23  N.  E.  570.  See  Walton  v. 
Meeks,  120  N.  Y.  79  ;  30  N.  Y.  St.  R. 
266  ;  23  N.  E.  1115. 
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"  Sheard  v.  Welburn,  67  Mich.  387; 
34  N.  W.  716.' 

"8  Strange  v.  Gosse,  110  Mich.  153; 
3  Det.  L.  N.  319  ;  28  Chic.  L.  N. 
404  ;  67  N.  W.  1108.  See  sec.  1771 
herein. 

8'  Marsh  v.  Cavanaugh,  15  Wash. 
282  ;  46  Pac.  239. 

™  Breja  v.  Pryne,  94  Iowa,  755. 

"  Fuller  V.  Reed,  38  Cal.  99. 

'2  Miller  v.  Metz,  103  Wis.  220  ;  79 
N.  W.  213. 

'8  Harris  v,  Harris,  70  Pa.  St.  170. 
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actually  passing,  •''  or  the  amount  thereof  consisting  of  money 
paid  and  services  rendered,  and  not  the  value  of  the  land, 
measures  the  damages,  where  there  is  a  breach  of  a  parol  con- 
tract for  a  conveyance  based  upon  such  consideration.'^  If  the 
consideration  is  merely  of  services  to  be  rendered  to  the  value 
of  a  certain  sum  and  the  vendor  refuses  to  convey  land  as 
agreed  by  parol,  such  value  and  not  the  value  of  the  land  meas- 
ures the  damages.'"'  Again,  where  the  title  failed  as  to  a  part  of 
the  land,  and  the  contract  for  purchase  was  based  upon  the  pro- 
curement of  salt  water  and  payment  was  dependent  thereon, 
and  it  was  procured  on  part  of  the  land,  the  probability  of  find- 
ing it  on  the  other  part  will  be  considered  in  estimating  the 
A'endee's  damages."  And  if  there  is  a  written  agreement  for 
the  sale  and  purchase  of  a  lot,  and  there  is,  at  the  time,  a  stipu- 
lation not  inserted  in  the  written  contract  to  pay  all 
claims  against  the  property,  which  is  subsequently  made  by 
contract,  the  rule  of  damages  upon  the  breach  is  the  amount 
of  a  claim  which  is  unpaid,  with  interest.'^  The  fact  whether 
the  consideration  has  been  paid  or  no  part  thereof  has  passed,  is 
also  made  material  as  affecting  the  amount  or  measure  of  dam- 


§  1736.  Tender's  breach  of  contract— When  entire  pur- 
chase   money  not  recoverable The  entire  amount  of  the 

purchase  price  cannot  be  recovered  with  interest  where  the  pur- 
chaser has  been  in  occupation  for  a  long  time  and  the  vendor 
cannot  convey  a  marketable  title.*  Nor,  where  the  recovery  of 
the  entire  purchase  money  would  operate  as  the  enforcement  of 
specific  performance,  can  such  amount  be  allowed  as  damages 
for  breach  of  a  verbal  contract  to  convey  land.^ 


'4  Ewing  V.  Thompson,  66  Pa.  St. 
382. 

w  Hertzog  v.  Hertzog,  34  Pa.  St. 
418  ;  McT^air  v.  Compton,  35  Pa. 
St.  23. 

'6  King  V.  Brown  2  Hill  (N.  T.), 
485.  What  services  are  to  be  com- 
pensated according  to  value,  see 
Ewing  V.  Thompson,  66  Pa.  St.  382. 
'  '7  White  V.  Hardin,  5  Dana  (Ky.), 
141.     See  sec.  1755  herein. 


'8  Cady  V.  Allen,  22  Barb.  (N.  Y.) 
388,  affirmed  as  to  consideration  of 
the  subsequent  agreement  being 
valid  in  18  N.  Y.  573. 

'9  Eberz  v.  Heisler,  12  Pa.  Super. 
Ct.  388. 

80  Todd  V.  McLaughlin  (Mich.  1900), 
84  N.  W.  146;  7  Det.  L.  N.  496. 

81  Ellet  V.  Paxson,  2  Watts  &  S. 
(Pa.)  418. 
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§  1737.  Tender's  breach  of  contract— Difference  between 
contract  price  and  value  of  land — Interest.^ — The  difference 
between  the  contract  price  and  the  value  of  the  land  or  estate 
at  the  time  the  breach  occurred  is  the  measure  of  damages  in  a 
number  of  jurisdictions,®'  and  this  rule  applies  where  there  is 
bad  faith  in  case  of  a  breach  of  contract  to  convey,**  so  if  the 
vendor  is  unable  to  convey,  the  excess  of  value,  over  the  pur- 
chase price  measures  the  recovery.^  Said  rule  is  also  applica- 
ble where  the  vendor  has  refused  to  complete  the  contract,**  or 
where  he  has  put  it  out  of  his  power  to  convey.  There  was,  how- 
ever, in  this  case,  a  stipulation  for  indemnity  in  case  of  failure 
of  title.^  Interest  is  also  allowable  ^  on  such  difference.^  The 
rule  also  applies  where  the  vendee  waives  specific  performance 
and  the  consideration  moves  from  a  third  party,  but  the  consid- 


82  See  sees.  1729, 1731,  1734  herein. 

83  Fluty  V.  School  Dist.,  49  Ark.  94; 
Kemijner  v.  Cohn,  47  Ark.  519;  1  S. 
W.  869;  58  Am.  Rep.  775  (breach  of 
contract  to  convey);  Plummer  v. 
Rigdon,  78  111.  222;  20  Am.  Rep.  261 
(citing  Wells  v.  Abei-nethy,  5  Conn. 
222;  Lawrence  v.  Chase,  54  Me.  194; 
Hill  V.  Hobart,  16  Me.  164;  Drake  v. 
Baker,  34  N.  J.  358;  Boardman  v. 
Keller,  21  Vt.  84;  Burnham  v. 
Nichols,  3  R.  I.  187);  Gale  v.  Dean, 
20  111.  320;  Warren  v.  Chandler,  98 
Iowa,  237;  67  IST  .W.  242;  Kirkpatrick 
V.  Downing,  58  Mo.  32;  17  Am.  Rep. 
678,  and  note  687;  Boyd  v.  De  Lancey, 
91  Hun  (N.  Y.),  542;  70  N.  Y.  St.  R. 
820;  Hopkins  v.  Lee,  6  Wheat.  (U.S.) 
109.  See  further,  Marshe  v.  Willard, 
169  111.  276;  48  N.  E.  290,  afi'g  68111. 
App.  83;  Case  v.  Wolcott,  33 
Ind.  5;  Sweem  v.  Steele,  5  Iowa, 
555;  Bierer  v.  Fritz,  82  Kan.  329; 
Doherty  v.  Dolan,  65  Me.  87;  Loomis 
V.  Wadhams,  8  Gray  (Mass.),  557; 
Western  R.  Co.  v.  Babcock,  6  Meto. 
(Mass.)  346;  Violet  v.  Rose,  39  Neb. 
660;  58  N.  W.  216;  Wasson  v.  Palmer, 
13  Neb.  376;  14  N.  W.  171;  Brown  v. 
Allen,  88  Hun  (N.  T.),  401;  68  N.  Y. 
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St.  R.  815;  34  N.  Y.  Supp.  805,  aff'd 
152  N.  Y.  647;  46  N.  E.  1145;  Timby 
V.  Kinsey,  18  Hun  (N.  Y.),  255;  Dim- 
shee  v.  Geohegan,  7  Utah,  113;  Mor- 
gan V.  Bell,  3  Wash.  354;  28  Pac.  925; 
Cade  V.  Brown,  1  Wash.  401;  25  Pac. 
457;  Hall  v.  Delaplaine,  5  Wis.  206; 
Johnson  v.  McMuUin,  3  Wyo.  237;  21 
Pac.  701;  4  L.  R.  A.  670.  See  sec. 
1743  herein. 

s^Cal.  Civ.  Code,  sec.  3306.  See 
Yates  V.  James,  89  Cal.  474;  26  Pac. 
1073. 

86  Carver  v.  Taylor,  35  Neb.  429; 
53  N.  W.  386. 

86  Sloan  V.  Baird,  162  N.  Y.  327;  30 
Civ.  Proc.  361;  56  N.  E.  752,  aff'g  12 
App.  Div.  481;  76  N.  Y.  St.  R.  38;  42 
N.  Y.  Supp.  38. 

8'  Hall  V.  Delaplaine,  5  Wis.  206. 
The  case  is  also  subject  to  the  qual- 
ification as  to  time  when  value  is 
fixed  as  noted  below. 

88  Cal.  Civ.  Code,  sec.  3306;  Kemp- 
ner  v.  Cohn,  47  Ark.  519;  1  S.  W. 
869;  58  Am.  Rep.  775;  Kirkpatrick 
V.  Dunning,  58  Mo.  32;  17  Am.  Rep. 
678  and  note  687. 

89  Flutz  T.  School  Dist.,  49  Ark, 
94. 
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eration  received  for  the  waiver  should  be  deducted.*"  The  value 
of  the  land,  however,  is  also  decided  to  be  the  time  fixed  for 
the  delivery  of  the  deed,^'  or  at  the  time  of  the  sale  by  the  vendor 
to  a  third  person,^  or  at  the  time  of  the  dispossession  where  the 
breach  was  of  an  agreement  to  sell  to  the  lessee  at  the  end  of 
the  term.^  Another  form  of  the  rule  is  the  difference  between 
the  contract  price  and  the  increased  value  of  the  land  at  the 
time  of  the  breach,'*  or  the  difference  between  the  value  of  the 
land  at  the  time  of  the  breach  more  than  what  the  vendee  was 
then  owing  for  it  with  interest  thereon,  and  this  although  at  the 
time  of  refusal  through  unanticipated  causes  and  acting  in  good 
faith,  the  vendor  was  unable  to  convey.*"  And  in  an  action  for 
wrongfully  declaring  a  forfeiture  of  a  contract  for  the  sale  and 
conveyance  of  real  estate  which  stipulated  for  forfeiture  under 
certain  conditions,  the  measure  of  damages  is  held  to  be  the  dif- 
ference between  the  unpaid  purchase  money  and  the  actual 
value  of  the  lands  at  the  time  of  the  breach."*  So  the  market 
value  of  the  land  at  the  time  the  deed  should  have  been  deliv- 
ered, less  the  unpaid  purchase  price,  with  interest,  was  allowed 
as  damages  where  the  contract  was  repudiated  by  the  vendor 
with  notice  to  the  vendee  and  the  land  sold  to  another.''  And 
where  the  vendor  has  by  conveyance  to  another  wrongfully 
broken  his  contract  to  convey  to  a  vendee  in  possession  the 
value  of  the  land  at  the  time  of  the  breach  less  the  agreed  upon 
purchase  price  may  be  recovered.'^  Again,  if  the  agreement  is 
to  convey  land  to  a  railroad  corporation  and  it  is  broken  by  the 
vendor's  refusal  to  perform  and  he  obtains  an  assessment  of 
damages  caused  by  laying  out  the  road,  the  vendee  is  entitled 
to  recover  the  excess  of  the  sum  assessed  at  law  over  the  agreed 
upon  price  under  the  contract  to  convey.* 


90  Allen  V.  Atkinson,  21  Mich.  251. 

M  Keitel  v.  Zimmerman,  43  N.  T. 
Supp.  676;  19  Misc.  Eep.  581;  Hall 
V.  Delaplaine,  5  Wis.  206;  Johnson 
V.  McMuUin,  3  Wyo.  237;  21  Pac. 
701;  4  L.  H.  A.  670.  Seo  sec.  1743 
herein. 

92Marske  v.  Willard,  169  111.  276; 
48  N.  E.  290,  aff'g  68  111.  App.  83. 

98  Scheei-schraidt  v.  Smith,  74  Minn. 
224;  77  N.  W.  34. 


9*  Tynam  v.  Dulling  (Tex.  Civ. 
App.),  25  S.  W.  465;  25  S.  W.  818. 

9^  Doherty  v.  Dolan,  65  Me.  87. 

96  Case  V.  Wolcott,  ^  Ind.  5. 

9^  Johnson  v.  McMullin,  3  Wyo. 
2.37;  21  Pac.  701;  4  L.  E.  A.  670. 

98  Cady  V.  Brown,  1  Wash.  401 ;  25 
Pac.  457. 

99  Western  R.  Co.  v.  Babcook,  9 
Mete.  (Mass.)  346. 
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§  1738.  Same  subject  continued — Particular  instances. — 

If  there  is  a  breach  of  a  contract  to  sell  an  undivided  interest 
in  land,  of  which  a  division  by  arbitration  is  contemplated,  and 
the  vendor  sells  said  interest  to  a  third  person  before  a  reasona- 
ble time  has  elapsed  in  which  to  procure  said  division,  the  meas- 
ure of  damages  is  the  difference  between  the  contract  price  and 
the  market  value  of  the  land  at  the  time  when  such  division  could 
have  been  made.™  And  where  the  purchase  money  has  not  been 
paid  and  the  vendor  refuses  performance  of  a  contract  for  sale 
and  putting  the  purchaser  in  possession,  the  difference  between 
the  agreed  upon  price  and  the  value  of  the  land  at  the  time  of 
the  breach  measures  the  recovery.'  This  rule  also  applies  to  a 
case  where  the  inability  to  convey  was  caused  by  the  refusal  of 
the  vendor's  wife  to  join  in  the  conveyance,^  although  in  a  like 
case  in  California  it  is  decided  that  an  inability  so  occasioned 
does  not  constitute  such  bad  faith  as  will,  under  the  code,  render 
the  vendor  liable  for  the  increase  in  the  value  of  the  property.^ 
Again,  the  rule  that  the  measure  of  damages  is  the  difference 
between  the  actual  value  and  the  contract  price,  applies  where 
there  is  a  failure  to  convey  lands  and  pay  a  sura  of  money  for 
shares  under  a  contract  therefor,  such  price  being  based  upon  a 
deduction  of  the  sum  paid  from  the  actual  necessary  cost  of  the 
stock  at  the  time  of  contract,  where  no  price  was  fixed  there- 
for, or  if  it  is  fixed,  then  the  price  so  fixed  at  said  time.*  While 
the  rule  is  applicable  to  an  executory  contract  for  sale,  the  con- 
tract price  is  to  be  estimated  in  money  where  it  is  based  upon 
crops  to  be  raised  and  delivered  as  deferred  payments.' 

§  1739.  Tender's  breach  of  contract — Amount  advanced 
with  difference  between  contract  price  and  actual  value  of 
land  at  the  time  the  contract  was  to  have  been  performed  is 
the  measure  of  damages  for  nonperformance  of  an  agreement  of 
sale.^ 

Am.  Kep.  105,  as  to  compensatory 
damages  in  such  a  case. 

*  Kuntz  V.  Gates,  78  Wis.  415;  47 
N.  W.  729. 

'Muenchow  v.  Koberts,  77  Wis. 
520;  46  N.  W.  802. 

0  Pringle  v.  Spaulding,  53  Barb.  (N. 
Y.)  17. 


J»»  Brooks  V.  Miller,  103  Ga.  712; 
30  S.  E.  630. 

1  Irwin  V.  Askew,  74  Ga.  581. 

=  Timby  V.  Kinsey,  18  Hun  (N.  Y.), 
255. 

s  Yates  v.  James,  89  Cal.  474;  26 
Pao.  473;  Cal.  Civ.  Code,  sec.  3306. 
See  Burk  v.  Serrill,  80  Pa.  St.  413;  21 
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§§  1740, 1741 


§  lYlO.  Vendor's  breach  of  contract — Money  paid  and  in- 
crease in  value. — The  vendee  may  recover  back  the  money 
actually  paid  as  well  as  any  increase  in  the  value  of  the  prop- 
erty between  the  date  of  the  contract  and  its  breach.' 

§  1741.  Tender's  breach  of  contract — Value  of  land.'* — The 

measure  of  damages  where  there  is  a  breach  of  a  valid  contract 
for  conveyance  is  the  value  of  the  land,^  or  such  value  at  the 
time  of  the  breach  of  a  contract  of  sale  or  for  conveyance ; ' 
or  in  case  of  the  nondelivery  of  the  real  property  ; '"  or  where 
the  vendor  cannot  convey  ;  '^  or  where  the  vendor  knows  that 
he  has  no  authority  to  convey  and  undertakes  to  sell ;  ^  or  has 
acted  in  bad  faith,*'  shown  by  his  voluntarily  conveying  the 
land  to  another  or  by  any  other  act  inconsistent  with  good 
faith ;  or  where  the  vendor  had  no  title,  although  he  acted  in 
good  faith ;  "  or,  what  is  substantially  the  same  rule,  whether 
the  breach  was  wilful  or  through  defendant's  inability  to  con- 
vey.'" Again,  in  case  of  a  bond  for  title,  the  value  of  the  land, 
to  be  determined  by  the  consideration  money  and  interest,  may 
be  recovered  ;*'  or  the  whole  value  of  the  land,  when  there  is  a 
bill  in  equity  to  enforce  the  assignment  of  a  bond  for  convey- 
ance." So,  if  land  is  to  be  conveyed  as  the  consideration  of  a 
contract  and  the  plaintiff  has  performed  his  part  thereof,  he 


'Hartsock  v.  Mort,  76  Md.  281; 
25  Atl.  303. 

'*  See  sees.  1729,  1730  herein. 

8  Fuller  V.  Reed,  38  Gal.  99. 

SHamaker  v.  Coons,  117  Ala.  603; 
Doherty  v.  Dolan,  65  Me.  87;  20 
Am.  Kep.  677;  Warren  v.  Wheeler, 
21  Me.  484;  Clagett  v.  Easterday,  42 
Md.  617;  Marshall  v.  Haney,  4  Md. 
498;  59  Am.  Dec.  92;  Hammond  v. 
Hannin,  21  Mich.  374;  4  Am.  Rep. 
490 ;  Brinckerhoff  v.  Phelps,  24  Barb. 
(N.  Y.)  100;  43  id.  469;  40  N.  Y.  59; 
Burr  V.  Todd,  41  Pa.  St.  206;  Cox  v. 
Henry,  32  Pa.  St.  18;  Barbour  v. 
Nichols,  3  R.  1.187;  Shaw  v.  Wilkins, 
8  Humph.  (Tenn.)  647;  49  Am.  Dec. 
642;  Hopkins  v.  Lee,  6  Wheat. 
(U.  S. )  109.     See  Pringle  v.  Spauld- 


ing,  53  Barb.  (N.  Y.)  17.  See 
sec.  1743  herein. 

1°  Hopkins  v.  Lee,  6  Wheat.  (U.  S.) 
109. 

"BrinckerhofE  v.  Phelps,  24  Barb. 
(ISr.  Y.)  100;  43  id.  469. 

^  Brinokerhofe  v.  Phelps,  24  Barb. 
(N.  Y.)  100;  43  Barb.  (N.  Y.)  469; 
40  N.  Y.  59. 

1' Hammond  v.  Hannin,  21  Mich. 
374;  4  Am.  Rep.  490. 

"Sanford  v.  Cloud,  17  Fla.  532. 

15  Doherty  v.  Dolan,  65  Me.  87  ; 
20  Am.  Rep.  677. 

'^  Stewart  v.  Noble,  1  Greene 
(Iowa),  26.  See  also  Duncan  v. 
Turner,  2  J.  J.  Marsh.  (Ky.)  399. 

"  Pingree  v.  Coffin,  12  Gray 
(Mass.),  288. 
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may  recover  the  value  of  the  land  at  the  time  payment  should 
have  been  made,  with  interest.'**  So,  the  value  of  an  elevator 
and  its  connections,  where  the  vendor's  title  has  failed,  is  re- 
coverable," as  is  the  value  of  the  land  subject  .to  incumbrances, 
or  the  value  of  the  equity  of  redemption,  upon  failure,  after 
demand,  to  deliver  a  bond  covenanted  to  be  given  for  a  quit- 
claim deed*  So  the  rule,  that  where  there  is  an  express  agree- 
ment, open  and  unrescinded,  the  value  of  the  thing  to  be  given 
or  the  act  to  be  done,  at  the  time  and  place  when  and  where 
it  was  to  be  given  or  done,  and  not  the  consideration  money, 
constitutes  the  measure  of  damages,  has  been  applied  to  agree- 
ments to  convey  land.^'  And  if  such  an  agreement  is  part  of 
the  consideration  for  the  sale  of  chattels,  the  cause  of  action  is 
not  for  such  balance  due  on  the  chattel,  but  on  the  contract  to 
convey  the  land,  and  the  measure  of  damages  is  the  value 
of  the  land.^ 


§  1742.  Vendor's  breach  of  contract— Value  of  land — Con- 
tinued— Interest. — Interest  is  also  recoverable,^  and  has  been 
allowed  from  the  time  the  contract  should  have  been  performed,'-^ 
from  the  time  of  the  breach,*'  to  the  time  of  the  trial,*  or  to  the 
time  of  filing  the  bill  in  equity ;  ^'  and  the  allowance  has  been 
made  where  the  consideration  has  been  paid.^ 

§  1743.  Vendor's  breach  of  contract — Time  at  which  value 
of  land  should  he  computed.^  — The  time  at  which  the  value 


I'Bonnin's  Est.  v.  Urton,  3  Iowa, 
228. 

^^  Confederation  L.  Assn.  v.  La- 
batt,  27  Ont.  App.  321. 

!»  Stevenson  v.  Fuller,  75  Me.  324. 

^1  Wells  V.  Abernethy,  5  Conn. 
222. 

22Rutan  V.  Hopper,  29  N.  J.  L. 
112. 

23  Brinckerhoff  v.  Phelps,  24  Barb. 
(N.  T.)  100;  43  id.  469;  40  N.  Y.  59; 
Boyd  V.  Vanderkempt,  1  Barb.  Ch. 
(N.  T.)  273  (a  suit  in  equity);  Burr 
V.  Todd,  41  Pa.  St.  206 ;  Cox  v.  Henry, 
32  Pa.  St.  18;  Barbour  v.  Nichols,  3 
E.  I.  187.  See  Shaw  v.  Wilkins,  8 
Humph.  (Tenn.)  647;  49  Am.  Dec. 
1800 


692,  holding  that  the  jury  might,  per- 
haps, have  allowed  interest  by  way 
of  enhancing  the  damages.  Dun- 
can V.  Turner,  2  J.  J.  Marsh.  (Ky.) 
399.     See  sec.  1785  herein. 

21  Warren  v.  Wheeler,  21  Me.  484. 

25  Sanford  v.  Cloud,  17  Fla.  532. 

26  Hamaker  v.  Coons,  117  Ala.  603; 
Triggs  V.  Jones  (Minn.),  48  N.  W. 
1113. 

2'  Boyd  V.  Vanderkempt,  1  Barb. 
Ch.  (N.  Y.)  273. 

28  Burr  V.  Todd,  41  Pa.  St.  206. 

29  See  sees.  1729,  1730,  1737-1741, 
1747,  1749,  1750,  1754,  1755,  1758 
herein. 
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of  the  land  should  be  computed  has  been  fixed  as  at  the  time 
of  the  breach,  as  above  stated ;  *  or  at  such  time,  in  a  suit  on  a 
bond  for  title ;  ^'  or,  in  such  an  action,  at  the  time  when  the 
title  should  have  been  made ;  ^  or  at  the  time  it  should  have  been 
conveyed  under  a  bond  for  conveyance  ;  ^  or  its  value  at  such 
time,  with  interest  to  the  time  of  trial,  where  the  bond  is  that 
a  third  person  shall  convey  title ;  ^  or  at  the  time  the  convey- 
ance should  have  been  made,  in  case  of  failure  to  convey ;  ^  or 
at  the  time  when  the  deed  should  have  been  executed,  or  if  the 
value  has  not  changed,  then  the  value  thereof  when  the  deed  was 
to  have  been  made,  with  interest  to  the  time  of  trial;*  or  its 
value  at  such  time,  where  the  vendor  had  no  title  and  subse- 
quently acquired  one  and  conveyed  it  to  another ;  ^  or  at  said 
time  if  such  value  exceeds  the  consideration  paid,  where  the 
failure  occurs  through  the  vendor's  fault  j'^  or,  in  equity,  its 
value  at  said  time,  where  the  vendor  disables  himself  by  part- 
ing with  the  title  or  where  he  has  a  title  and  refuses  to  convey ;  ^ 
or  its  value  at  the  time  of  sale,  where  there  is  a  failure  to  con- 
vey, but  a  different  rule  prevails  where  there  is  fraud  by  the  ven- 
dor ; "  or  at  the  time  of  sale,  where  the  breach  has  occurred 
without  fraud  of  the  vendor,  but  if  he  has  been  guilty  of  fraud, 
then  the  rule  is  the  value  of  the  land  at  the  time  the  covenant 
should  have  been  performed  ;  ■"  or  its  value  at  the  time  the  ven- 
dor voluntarily  puts  it  out  of  his  power  to  complete  the  contract, 
where  the  suit  is  for  specific  performance  or  damages  ;  ^  or  at 
the  time  of  a  sale  to  another  on  breach  of  the  contract  to  con- 
vey;*^ or  at  the  date  of  delivery  where  the  deed  is  wrongfully 
delivered  and  the  land  is  not  recoverable ; "  or  at  the  time  of 


so  See  sec.  1737  herein. 

81  Whiteside  v.  Jennings,  19  Ala. 
754. 

82  Bryant  v.  Humbrick,  9  Ga.  133. 

83  Russell  V.  Oopeland,  30  Me.  332. 
8*  Pinkston  v.  Huie,  9  Ala.  252. 

8s  Plummer  v.  Kigdon,  78  111.  222. 
See  Boardman  v.  Keeler,  21  Vt.  77. 

8«  Combs  V.  Soott  (Wis.),  45  N.  W. 
532. 

8'  Gri-aham  v.  Hackwith,  1  A.  K. 
Marsh.  (Ky.)  423. 


88  Yokom  V.  MoBiide,  56  Iowa,  139; 
8  N.  W.  795. 

89  Dustin  V.  Newcomer,  8  Ohio,  49. 
*"  Rutledge  v.  Lawrence,  1  A.  K. 

Marsh.  (Ky.)  396.  See  sec.  1733,  et 
seq.  hei-ein. 

^1  GofE  V.  Hawks,  5  J.  J.  Marsh. 
(Ky.)  341. 

*2  Phillips  V.  Harndon,  78  Tex.  378; 
14  S.  W.  857. 

*s  Mitchell  V.  Simons  (Tex.  Civ. 
A  pp.  1899),  53  S.  W.  76. 


«  Triggs  V.  Jones  (Minn.),  48  N.  W.  1113. 


1801 


§§  1744,  1745  SALES  of  kealty. 

demand,  with  interest  from  date,  where  the  agreed  payments 
have  been  made.*^ 

§  1744.  Tender's  breach  of  contract — Substantial  damages 
— Increased  value  of  land.''=" — If  the  person  selling  is  in  fault 
and  knew,  or  should  have  known,  that  he  could  not  comply,  or 
having  the  title  refuses  to  convey,  or  having  the  title  places  it 
out  of  his  power  to  convey  by  conveying  to  a  third  person,  or 
at  the  time  of  the  agreement  knew  he  had  no  title,  in  these  and 
in  all  cases  where  inability  arises  from  fraud,  substantial  dam- 
ages are  recoverable,  including  compensation  for  actual  loss  by 
the  increased  value  of  the  land  at  the  time  the  contract  should 
have  been  performed.* 

§  1745.  Tender's  breach  of  contract — Inability  caused  by 
legal  proceedings — Equity. — Where  the  vendor  was  willing  to 
perform  her  contract  of  sale,  and  the  cause  of  her  inability  was 
not  of  her  creating  but  grew  out  of  an  adverse  claim  to  the  land 
and  legal  proceedings,  the  rule  was  applied  that  equitj'- will  place 
the  parties  as  far  as  possible  in  the  same  situation  as  they  would 
have  been  had  the  contract  been  performed  according  to  its  terms, 
and  to  that  end,  will  regard  the  vendor  as  trustee  of  the  land 
for  the  benefit  of  the  purchaser,  and  liable  to  account  to  him  for 
the  rents  and  profits,  and  will  treat  the  vendee  as  trustee  of  so 
much  of  the  money  as  has  not  been  paid,  charging  him  with  in- 
terest thereon.  The  vendee  is  also  chargeable  with  the  taxes 
and  assessments,  accruing  upon  the  property  from  the  date  upon 
which  the  sale  would  have  been  consummated,  and  the  defend- 
ant, having  been  obligated  to  pay  the  same  promptly  as  trustee, 
interest  on  said  payments  will  be  recoverable,  but  having  failed 
in  this  duty  defendant  will  be  chargeable  with  all  accrued  pen- 
alties for  nonpayment,  over  and  above  legal  interest,  from  the 
last  day  on  which  each  tax  or  assessment  might  have  been  paid 
without  the  imposition  of  a  penalty.  Defendant  will  also  be 
charged  with  the  fair  rental  value  of  the  property  from  the  date 


*5  Sanderson  v.  Reed,  75  111.  App. 
190. 

<6a  See  sees.  1729,  1730  herein. 

*8  Foley  V.  MoKeegan,  4  Iowa,  1, 
followed  in  Sweem  v.  Steele,  5  Iowa, 
1802 


355.  As  to  recovery  in  cases  of  fraud 
or  false  representations  inducing  the 
sale,  see  ch.  79,  post,  hei-ein,  on 
Fraud  and  Deceit. 


SALES   OP   KEALTY.  §§  1746,  1747 

on  which  the  sale  should  have  been  completed,  with  interest  on 
each  year's  rental,  and  such  value  is  not  necessarily  measured 
by  the  actual  rentals  received.  It  is  also  defendant's  duty,  as 
trustee  in  such  case,  to  suffer  nothing  to  be  done  which  would 
lessen  tlie  value  of  the  property,  but  it  is  also  defendant's  duty 
to  comply  with  all  lawful  orders  of  the  municipal  authorities, 
and  if  such  compliance  results  in  a  depreciation  of  value,  she 
should  not  be  chargeable  therewith." 

§  1746.  Vendor's  breach  by  reason  of  sheriff's  sale— Sale 
under  judgment. — Losses  not  chargeable  to  the  vendor's  re- 
fusal to  give  a  deed,  or  agreement  for  sale,  are  not  recoverable 
where  the  purchaser,  under  a  parol  agreement,  with  the  vendor's 
consent,  entered  and  made  improvements,  and  the  vendor's 
equitable  interest  was  sold  by  the  sheriff  on  a  claim  against  him, 
and  within  this  rule  will  be  excluded  the  difference  between  the 
loss  of  a  house  and  the  insurance  money  received  after  its  de- 
struction, also  the  amount  paid  to  an  absconding  contractor  for 
building  a  new  house  and  also  the  earnest  money  paid  the  ven- 
dor when  the  original  contract  was  made.^  Again,  where  plain- 
tiff was  to  convey  land  by  special  warranty  deed  to  defendant 
and  there  was  a  judgment  foreclosing  a  vendor's  lien  thereon 
rendered  against  the  plaintiff,  which  he  failed  to  pay,  and  the 
land  was  sold,  and  the  defendant,  under  an  agreed  judgment, 
was  required  to  protect  the  plaintiff  as  to  all  except  said  judg- 
ment against  the  latter,  only  the  amount  agreed  upon  and  which 
the  plaintiff  had  failed  to  pay,  and  not  the  entire  value  of  the 
land  can  be  recovered  against  the  plaintiff  if  the  defendant 
could  himself  by  any  reasonable  means  within  his  power  have 
paid  such  amount  prior  to  the  sale.^ 

§  1747.  Agreement  to  procure  or  perfect  title — Where 
one  agrees  to  procure  a  title  to  land  owned  by  a  third  party, 
the  measure  of  indemnity  will  be  the  consideration  paid  with 
interest  from  the  date  of  the  payment,  in  case  said  party  is  un- 


«  Haffey  v.  Lynch,  77  N.  T.  Supp. 
587;  58  Misc.  Eep.  256.  See  61  N.  Y. 
Supp.  736. 

«  Ballas  V.  Wolff,  11  Pa.  Super.  Ct. 


150.     As  to  improvements,  see  sees. 
1778-1780  lieiein. 

19  Parker  v.    Landsay   (Tex.    Civ. 
App.),  37S.  W.  482. 
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able  without  fault  or  fraud  on  his  part  to  procure  such  title.'" 
It  is  also  decided  that  the  sum  which  it  would  be  necessary  to 
pay  to  secure  the  title  is  the  proper  measure  of  recovery,  and 
that  the  unpaid  purchase  money  should  be  deducted.^  Again, 
the  amount  paid  to  procure  said  title,  with  interest  thereon,  may 
be  I'ecovered.^-  So  the  damages  may  be  admeasured  by  the 
value  of  the  land  at  the  time  the  person  for  whom  the  title  was 
to  be  obtained  was  notified  that  it  could  not  be  procured.^  If 
there  is  an  undertaking  on  the  part  of  the  vendor  to  perfect  the 
title  to  land  which  he  has  sold,  and  there  is  an  eviction,  the 
value  of  the  land  at  that  time  constitutes  the  compensation.^ 
It  is  also  determined  that  the  proper  measure  of  damages  upon 
a  bond,  conditioned  that  a  third  person  shall  convey  title,  is  the 
value  of  that  title  at  the  time  it  was  to  be  conveyed,  with  in- 
terest on  that  value  to  the  time  of  trial.^  But  the  damages 
should  be  merely  nominal,  where  the  title  was  obtained  and  the 
expense  and  trouble  of  obtaining  it,  which  were  recoverable, 
were  satisfied,  where  one  binds  himself  to  the  vendee,  who 
knew  that  the  title  was  outstanding  in  another,  to  deliver  a  fee 
simple  title  to  the  lands  at  the  time  agreed  upon  for  the  pay- 
ment of  the  price,  the  said  party  being  unable  to  procure  said 
title  although  he  instituted  proceedings  therefor  and  coerced 
the  payment  of  the  purchase  price  by  the  vendee.* 

§  1748.  Yendor's  agreement  to  indemnify  in  case  of  failure 
of  title. — If  other  lands  of  equal  value  are  to  be  rendered  in 
case  the  land  sold  should  be  taken  under  a  better  claim,  the 
compensation  will  be  based  upon  the  value  of  the  land  sold."' 
Although  it  is  also  decided  that  under  a  contract  that  other 
lands  might  be  taken  at  a  specified  price  per  foot  to  make  the 
agreed  upon  price  in  case  the  vendor  could  not  make  a  good 
title,  the  damages  in  case  of  a  breach  were  those  which  the 
parties  had  thus  fixed.'"^  If,  however,  the  indemnity  stipulated 
is  for  an  increase  in  value  in  case  of  failure  of  title,  and  the 


*)  Sawyer  v.  Warner,  36  Iowa,  333. 
See  sees.  1729,  1730  herein. 

"  Dyer  v.  Dorsey,  1  Gill  &  J.  (Md.) 
440. 

52  Beard  v.  Delaney,  35  Iowa,  16. 

68  Gale  V.  Dean,  20  111.  320. 
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^  Taylor  v.  Barnes,  69  N.  T.  430. 
65  Pinkston  v.  Hule,  9  Ala.  252. 
MGibbs  V.  Jemison,  12  Ala.  820. 
5' Davis  V.  Hall,  2  Bibb  (Ky.),  590. 
'8  Haralson  v.   MoGavook,   10  Lea 
(Tenn.),  719. 
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vendors  have  disabled  themselves  from  conveying  the  land, 
then  the  difference  between  the  contract  price  and  the  value 
of  the  land  when  the  conveyance  should  have  been  made  has 
been  determined  to  be  the  measure  of  damages.^ 

§  1749.  Guaranty  of  contract  price — Action  by  vendee. — 

In  a  suit  on  a  guaranty  of  payment  of  the  whole  contract  price, 
the  measure  of  damages  in  an  action  by  the  vendee  is  the  dif- 
ference between  the  price  agreed  to  be  paid  and  its  real  value 
at  the  time  the  contract  is  broken.*" 

§  1750.  Failure  to  convey  or  deliver  deed  at  designated  or 
fixed  time. — The  difference  between  the  contract  price  and  the 
value  of  the  lands  at  the  time  the  purchaser  was  entitled  to  a 
conveyance,  is  the  measure  of  compensation  for  breach  of  a  con- 
tract to  convey  at  a  designated  time,  and  the  jury  may  consider 
how  much  remains  unpaid."'  Such  consequential  damages  may 
also  be  considered  as  are  the  fair  legal  and  natural  result  under 
all  the  circumstances  of  the  breach  of  the  vendor's  agreement 
to  deliver  possession  upon  a  fixed  day.®  Again,  the  difference 
between  the  sum  specified  and  the  value  of  the  property  at 
the  end  of  the  year,  is  the  measure  of  damages  where  there  is 
a  breach  of  contract  by  an  agent  to  sell  the  land  within  a  year 
at  a  specified  price.*^ 

§  1751.  Tender's  delay  in  performance — Ultimately  con- 
veying — Profits  of  resale."" — The  difference  between  the  value 
of  the  land  when  it  is  conveyed  and  its  value  when  it  ought  to 
have  been  convej'^ed,  is  the  measure  of  damages  where  the  vendor 
delays  performance  but  ultimately  conveys  and  the  vendee  ac- 
cepts the  conveyance,  and  the  rental  value  may  be  added,  where 
the  vendee  has  been  kept  out  of  possession  during  the  period 
of  delay.     But,  unless  the  vendor  knew  that  the  purchase  was 


63  Hall  V.  Delaplaine,  5  Wis.  206. 

s"  Stewart  v.  McLaughlin's  Est. 
(Mich.  1901),  87  N.  W.  218;  8  Det  L. 
N.  635,  rev'g  85  N.  W.  266,  citing 
Masson  v.  Palmer,  17  Neb.  330;  22  N. 
W.  773;  Scudder  v.  Waddingham,  7 
Mo.  App.  26.  As  to  time,  see  sec. 
1743  herein. 


"Hallett  V.  Taylor,  177  Mass.  6; 
58  N.  E.  154.  But  see  Loomis  v. 
Wadhaus,  8  Gray  (Mass.)  557. 

62  More  V.  Davis,  49  N.  H.  45;  6.Am. 
Rep.  460.     See  sec.  1783  herein. 

68  Dunn  V.  Mackey,  80  Cal.  104. 

«*  See  sec.  1786  herein. 
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for  the  purpose  of  a  resale,  there  can  be  no  recovery  for  the 
profits  which  might  have  been  realized  by  a  bargain  of  resale 
during  such  delay .^  It  is  decided,  however,  that  if  the  delay 
is  for  a  long  period  of  time,  during  which  the  purchaser  has 
resold  the  land,  the  price  obtained  by  such  resale  is  a  material 
factor,  since,  if  it  was  more  than  the  market  value  the  measure 
of  recovery  would  be  the  difference  in  the  market  value  when 
the  deed  should  have  been  delivered  and  said  resale  price,  other- 
wise the  recovery  would  be  admeasured  by  the  difference  be- 
tween the  market  value  when  the  deed  should  have  been  de- 
livered and  that  at  the  date  of  its  sale  to  the  original  vendee.** 
But  a  vendee  cannot  recover  damages  for  delay  of  the  vendor  in 
performance  where  such  vendee  remains  in  possession  and  re- 
fuses to  pay  the  stipulated  purchase  price.*' 

§  1763.  Vendor's  breach  of  contract — Anction  sales. — The 

measure  of  damages  for  refusal  to  convey  is  the  difference  be- 
tween the  amount  of  the  purchaser's  bid  and  the  market  value 
of  the  lands  at  the  time  of  the  breach  of  the  contract.'*  And 
if  the  vendor  refuses  to  allow  one  of  the  public  who  is  the 
highest  bidder  at  a  public  auction  to  comply  with  the  conditions 
of  the  sale  and  to  sign  the  contract,  he  is  liable  in  damages  to 
such  bidder,  although  if  a  deposit  is  required  the  vendor  may 
insist  upon  cash.®  But  a  distinction  has  been  made  between 
a  contract  to  purchase  lands  and  a  breach  of  the  conditions  of 
sale  in  determining  the  liability  to  damages  for  refusing  to 
comply  with  the  conditions  of  an  auction  sale.™ 

§  1753.  Vendor's  breach  of  contract— Failure  to  construct 
street. — Where  the  vendor  of  land  agrees  to  make,  construct 


65  Violet  V.  Rose,  39  Neb.  660;  58 
N.  "W.  216.  See  also  Houston  &  T. 
C.  K.  Co.  V.  Wright,  15  Tex.  Civ. 
App.  151;  38  S.  W.  836;  Loney  v. 
Oliver,  21  Ont.  89. 

66  Houston  &  T.  C.  E.  Co.  v.  Wright 
(Tex.  Civ.  App.),  46  S.  W.  884.  But 
see  same  case,  15  Tex.  Civ.  App.  151; 
38  S.  W.  836,  and  examine  Loney  v. 
Oliver,  21  Ont.  89. 

67  Rhover  v.  Bila,  83  Cal.  51.  See 
Haile  v.  Smith,  128  Cal.  415. 
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68  Barbour  v.  Nichols,  3  R.  I.  187. 
This  ruling  brings  the  case  within 
the  rule  in  sec.  1736  herein.  See 
Alma  V.  Plummer,  4  Greenf.  (Me.) 
258. 

63  Johnston  v.  Boyes,  68  L.  J.  Oh. 
425;  [1899]  2  Ch.  73;  80  L.  T.  N.  S. 
488;  47  Wkly.  Rep.  517. 

'6  Johnston  v.  Boyes  [1899],  2  Ch. 
73;  68  L.  J.  Ch.  N.  S.  425. 
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and  complete  a  street  upon  his  own  land  to  the  premises  sold 
and  there  is  a  breach  of  said  contract  by  him,  the  difference  in 
rental  value  does  not  measure  the  damages  but  the  amount  re- 
coverable will  be  the  diminution  in  value  of  the  land  by  reason 
of  the  failure  to  construct  the  street.''^ 

§  1754.  Where  vendor  keeps  vendee  out  of,  or  retains,  or 
refuses,  possession. — Ordinarily  where  the  vendor  wrongfully 
keeps  the  vendee  out  of  or  retains  possession  or  refuses  to  sur- 
render the  land  or  to  deliver  possession,  especially  after  the  pur- 
chase price  has  been  paid,  he  is  chargeable  with  the  rents ;  ''^  or 
the  rents  and  profits ;  '^  or  the  rental  value  of  the  land ;  "'*  or  the 
value  of  its  use  ; ""  or  such  value  where  it  exceeds  the  rents  and 
profits ;  '^  or  the  value  of  the  crops.'"  But  the  vendee  cannot 
recover  both  the  rents  and  profits  and  the  value  of  the  use  of 
the  land,™  nor  is  the  contract  price  the  measure  of  recovery 
where  the  vendor  retains  the  title.™  Again,  for  a  neglect  of  the 
vendor  to  put  the  purchaser  in  possession,  the  latter's  expenses, 
and  the  value  of  the  land  at  the  time  of  the  breach  are  recover- 
able. If,  however,  there  is  a  change  in  value  then  the  value  at 
the  time  of  the  breach  and  when  the  conveyance  ought  to  have 
been  made  constitutes  the  rule  of  damages.™  If  the  purchase 
money  is  accepted,  and  there  is  a  refusal  to  deliver  possession, 
the  value  of  the  materials  removed  by  the  vendor  and  interest 
on  the  purchase  money  can  be  recovered,  where  such  interest 
exceeds  the  rental  value.''  Where,  however,  the  rents  and  prof- 
its are  less  than  the  interest  on  the  purchase  money,  such  in- 


'iFake  v.  Kellogg,  49  N.  T.  St.  K. 
465;  66  Hun  (N".  Y.),  628.  See  sec. 
1735  herein  as  to  consideration. 

'^Ashurst  V.  Peck,  101  Ala.  499; 
14  So.  541.     Purchase  price  paid. 

'^Abrahamson  v.  Lambertson 
(Minn.  1900),  81  N.  W.  768. 

'*  Violet  V.  Rose,  39  Neb.  660;  58 
jST.  W.  216.  See  Siemers  v.  Hunt 
(Tex.  Civ.  App.  1902),  66  S.  W.  115, 
rev'g  65  S.  W.  62,  purchase  price 
paid. 

■'sCraggs  T,  Earls,  8  Okl.  462;  58 
Pac.  637, 


'^  Abrahamson  v.  Lambertson 
(Minn.  1900),  81  N.  W.  768. 

"  Siemers  v.  Hunt  (Tex.  Civ.  App. 
1902),  66  S.  W.  115,  rev'g  65  S.  W. 
62,  purchase  price  was  paid. 

'*  Abrahamson  v.  Lambertson 
(Minn.  1900),  81  N.  W.  768. 

79  Davis  V.  Watson,  89  Mo.  App.  15. 

80  Kirkpatrick  v.  Downing,  58  Mo. 
32. 

siWorrall  v.  Munn,  53  K  Y.  185. 
See  sec.  1785  herein  as  to  interest 
generally. 
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terest  is  not  recoverable  but  only  the  interim  rents  and  profits.® 
It  is  also  decided  that  nominal  damages  only  can  be  recovered 
where  the  vendor  retains  the  land  and  its  value  at  the  time  of 
performance  exceeds  the  agreed  price.®  Damages  are  also  re- 
coverable by  a  vendee  who  has  been  kept  out  of  possession  of  a 
portion  of  the  land.^ 

§  1755.  Deficiency  in  quantity  of  land.^^ — In  case  the  de- 
ficiency in  the  quantity  of  the  land  is  of  a  character  to  entitle  the 
purchaser  to  compensation  '^  the  measure  of  damages  is  ordinarily 


82  Crockett  v.  Gray  (Kan.),  18  Pac. 
905. 

s^Evrit  V.  Bancroft,  22  Ohio  St. 
172,  180. 

8*  Breathitt  County  v.  Hargis,  22 
Ky.  L.  Rep.  1055;  59  S.  W.  743. 

8*aSee  sec.  1787  herein  as  to  de- 
ductions, recoupment,  set-ofE,  etc. 

85  Barbanati  v.  Fassbinder,  15  Colo. 
535  ;  25  Pac.  991  (no  liability  for  oral 
representations  as  to  quantity  unless 
there  is  fraud);  Walker  v.  Bryant, 
112  Ga.  412  ;  37  S.  E.  749  (code  sec. 
3542,  providing  that  there  can  be  no 
apportionment  in  quantity  sold,  not 
applicable);  Seegar  v.  Smith,  78  Ga. 
616  ;  3  S.  E.  613  (may  recover  where 
deficiency  is  large  enough  to  raise 
presumption  of  fraud);  Clark  v. 
Farnsworth,  7  Kan.  App.  167  ;  53 
Pac.  193  (cannot  recover  land  for 
deficiency);  Dick  v.  Eddings,  42  111. 
App.  488  (may  recover  damages  suf- 
fered); Lane  v.  Parsons,  108  Iowa, 
241  ;  79  N.  W.  61  (no  recovery -for 
deficiency  where  mistake  by  vendor 
honestly  made  and  based  on  original 
government  survey) ;  Mason  v.  Byars, 
24  Ky.  L.  Kep.  344  ;  68  If.  W.  444  (land 
was  expressly  excluded  ;  no  allow- 
ance for  deficiency);  Jesse's  Admrs. 
V.  Hanna,  23  Ky.  L.  Rep.  430  ;  62  S. 
W.  1012  (no  damages  for  defi- 
ciency); La  Rue  V.  Reid,  22  Ky.  L. 
Rep.  1775  ;  61  S.  W.  360  (no  damages 
for  deficiency) ;  Logan  v.  Bryant,  19 
1808 


Ky.  L.  Rep.  1774  ;  44  S.  W.  435  (may 
recover  for  deficiency);.  Shaw  v. 
Bisbee,  83  Me.  400  ;  22  Atl.  361  (no 
recovery  for  failure  of  title  to  small 
piece  where  vendee's  inquiry  could 
have  discovered  deficiency);  Balti- 
more P.  B.  &  L.  Soc.  V.  Smith,  54 
Md.  187  ;  39  Am.  Rep.  374  (that 
vendee  was  notified  of  deficiency  did 
not  prevent  recovery  of  expenses 
etc.,  in  connection  with  the  title); 
Graham  v.  Burney,  65  Mo.  App.  206 
(deficiency  immaterial) ;  Schaefer  v. 
Blumenthal,  51  App.  Div.  517;  64 
N.  T.  Supp.  687;  8  N.  T.  Ann.  Cas.  1 
(one  to  two  and  one  half  inches  off 
line;  party  entitled  to  refuse  deed); 
Levy  V.  Hill,  50  App.  Div.  294;  63  N. 
Y.  Supp.  1002  (one  to  two  and 
one  half  inches  deficiency;  objection 
frivolous) ;  McAdam  v.  Farrell,  61 
N.  Y.  Supp.  234;  29  Misc.  Rep.  230 
(error  in  deed  no  excuse  for  refusal 
of  vendee  to  perform);  O'Connor  v. 
Philipson,  74  Hun  (N.  Y.),  68,  aff'd 
152  N.  Y.  624  (damages  recoverable 
for  deficiency);  Garrett  v.  Horton, 
62  Hun  (N.  Y.),  619;  41  N.  Y.  St.  R. 
228  (defendant's  vendor  was  bene- 
fited by  transaction  and  vendee  was 
held  entitled  to  recover  for  defi- 
ciency); Gerhardt  v.  Sparling,  49 
Hun  (N.  Y.),  1;  17  N.  Y.  St.  R.  483 
(after  acceptance  of  deed  suit  to  re- 
cover back  purchase  money  does  not 
lie);  Smathers  v.  Gilmer,  126   N.  0. 
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the  rate  of  the  average  price  paid  or  agreed  to  be  paid  for  the 
land,*  or  the  proportionate  value  of  the  quantity  which  is  de- 
ficient, to  be  computed  upon  the  basis  of  the  contract  and  not 
damages  for  a  misplacement  of  the  vendee's  building,^  or  the 
difference  between  the  contract  price  and  the  value  of  the  land 
actually  received  at  the  time  of  sale,®  or,  where  the  vendor  re- 
fuses to  convey  a  portion  of  the  land,  the  value  of  the  part  not 
conveyed  may  be  recovered,®  or  in  case  of  exchange,  where  spe- 
cific performance  is  impracticable,  the  value  of  the  deficiency  at 
the  time  of  the  exchange  irrespective  of  depreciation  or  increase 


757;  36  S.  E.  153  (no  damages  for  de- 
ficiency); Woodbury  v.  Evans,  122  N. 
C.  779;  30  S.  B.  2  (deficiency  no  de- 
fense in  suit  for  purchase  price,  in  ab- 
sence of  fraud) ;  McCourt  v.  Johns, 
83  Or.  561;  53  Pac.  601  (deficiency 
slight;  may  be  immaterial,  where  no 
fraud  or  mistake);  Britt  v.  Marks, 
20  Oreg.  223  (deficiency  imma- 
terial); Blygh  V.  Samson,  137  Pa.  368; 
27  W.  N.  C.  390;  21  Pitts.  L.  J.  N. 
S.  391;  48  Phila.  Leg.  Int.  330;  20 
Atl.  996  (shortage  is  valid  defense 
to  action  on  purchase  price  notes  even 
though  vendor  honestly  mistaken  or 
there  vras  a  mutual  mistake);  Gill  v. 
Reaves  (Tenu.  Ch.  App.  1899),  54  S. 
W.  665  (grantee  knew  that  certain 
land  not  intended  to  be  included); 
Johnson  v.  Phillips  (Tenn.  Ch.  App. ), 
51  S.  W.  990  (vendee  was  held 
compelled  to  accept  deed);  Gaines 
V.  Pagala  (Tenn  Ch.  App.),  42  S.  W. 
462  (when  and  when  not  entitled 
to  abatement  in  purchase  price  for 
deficiency);  Clay  County  L.  &  C.  Co. 
V.  Angelina  County,  23  Tex.  Civ. 
App.  220  (when  recovery  cannot  be 
had  for  deficiency  and  exceptions 
thereto);  Hull  v.  Watts,  95  Va.  10; 
27  S.  E.  829  (where  deficiency 
arose  from  mutual  mistake  or  fraud, 
equity  may  relieve);  Graham  v. 
Larmer,  87  Va.  222  (deficiency  im- 
material); Trinkle  v.  Jackson,  86  Va. 
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238  (deficiency  immaterial);  Trip- 
lett  v.  Allen,  26  Gratt.  (Va.)  721;  21 
Am.  Kep.  320  (compensation  may 
be  had  for  deficiency);  Pratsch  v. 
Aberdeen  Pack.  Co.,  7  Wash.  346; 
35  Pac.  123  (vendee  had  equal 
knowledge  with  vendor  and  could 
have  ascertained  true  lines;  not  en- 
titled to  equitable  i-elief) ;  Sears  v. 
Stinson,  3  Wash.  615 ;  29  Pac.  205 
(may  recover  damages  for  failure  of 
title  to  part);  Silliman  v.  Gillespie 
(W.  Va.  1900),  37  S.  E.  669  (vendor 
cannot  be  compelled  to  accept  re- 
duced consideration) ;  Atkinson  v. 
Beckett,  34  W.  Va.  584;  12  S.  E. 
717  (compensation  allowed  for  de- 
ficiency on  exchange) ;  Hackbarth  v. 
Wollner,  88  Wis.  476  (deficiency 
immaterial);  Inglis  v.  Phillips,  M. 
L.  Eep.  7  Q.  B.  36  (cannot  recover 
damages). 

86  Boggs  V.  Harper,  45  W.  Va.  554; 
31  S.  E.  943. 

"  Tyson  v.  Eyrick,  141  Pa.  St.  296; 
27  W.  N.  C.  549;  22  Pitts.  L.  J.  N.  S.  5; 
21  Atl.  635,  a  case  of  a  parol  contract 
for  sale  of  a  lot  of  a  specified  frontage 
and  deficiency  was  one  foot. 

88  Sears  v.  Stinson,  3  Wash.  615;  29 
Pac.  205. 

8'  Puterbaugh  v.  Futerbaugh  (Ind. 
App.),  33  N.  E.  808,  afE'd  34  N.  E. 
611. 
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in  the  value  of  the  land  in  the  interval,^  or,  there  may  be  an 
abatement  of  the  deficiency  from  the  unpaid  purchase  money," 
or  an  abatement  therefrom  at  the  agreed  price,^  or  according  to 
the  average  value  of  the  whole  tract  unless  the  circumstances 
are  of  such  a  peculiar  character  as  to  make  the  proportionate 
value  of  different  parts  unequal,'^  or  the  overcharge  may  be  re- 
couped,'* or  a  portion  of  the  price  may  be  recovered  back,*'  such 
as  will  compensate  the  purchaser  for  the  value  of  the  land  lost, 
where  the  deficiency  is  such  as  to  evidence  imposition  or  fraud* 
But  the  vendee  cannot  appropriate  lands  of  the  vendor  equal  to 
the  shortage  in  his  lands  without  regard  to  their  relative  aver- 
age value,'''  nor  will  any  deduction  from  the  purchase  money 
be  allowed  for  deficiency  in  quantity  where  neither  of  the  par- 
ties took  any  steps  to  ascertain  definitely  as  to  the  boundaries 
and  both  were  familiar  therewith,'^  nor  can  there  be  such  a  re- 
duction where  each  party  had  an  equal  opportunity  to  deter- 
mine the  boundaries  and  there  is  nothing  done  by  the  vendor 
calculated  to  deceive  an  ordinarily  prudent  man.*  In  case  liqui- 
dated damages  are  stipulated  and  a  part  only  of  the  lands  is 
conveyed,  the  damages  will  bear  the  same  ratio  to  the  stipulated 
damages  that  the  value  of  the  land  not  conveyed  bears  to  the 
value  of  the  entire  tract.™ 


§  1756.   Vendor's  breach  of  contract — Expenses  in  con- 
nection witli  title  and  preparing  papers. — The   expenses  in- 


9°  Max  Meadows'  L.  &  I.  Co.  v. 
Bridges,  95  Va.  184;  27  S.  E.  839. 
See  sec.  1743  herein. 

sifiartlett  v.  Bartlett,  37  W.  Va. 
235;  16  S.  E.  450.  See  also  Kimmel 
V.  Scott  (Neb.),  52  N.  W.  371;  Gallup 
V.  Bernd,  132  N.  Y.  370;  44  N.  Y.  St. 
R.  430;  30  N.  E.  743,  aff'g  30  N.  Y. 
St.  R.  102;  9N.  Y.  Supp.  952;  Prioli- 
ard  V.  Evans,  31  W.  Va.  137;  5  S.  E. 
461. 

92  Board  v.  Wilson,  34  W.  Va.  609; 
12  S.  E.  778. 

M  Sergeant  v.  Linkous,  83  Va.  664; 
3  S.  E.  295.  See  also  Smith  v. 
Kirkpatrick,  79  Ga.  410;  7  S.  E. 
258. 
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»*  English  V.  Arbuckle,  125  Ind. 
77;  25  N.  E.  142. 

95  Hays  V.  Hays,  126  Ind.  92;  25  K 
E.  600;  11  L.  R.  A.  376. 

^i*  Comegys  v.  Davidson,  154  Pa. 
534;  32  W.  N.  C.  245;  26  Atl.  618. 

9'  Midland  Min.  Co.  v.  Lehigh  Val- 
ley Coal  Co.,  136  Pa.  444;  26  W.  N. 
C.  549;  21  Pitts.  L.  J.  N.  S.  161;  48 
Phila.  Leg.  Int.  5;  20  Atl.  634. 

98  McCullough  V.  Manning,  132  Pa. 
St.  43;  47  Phila.  Leg.  Int.  50;  18  Atl. 
1080.  See  also  Dooter  v.  Furch,  76 
Wis.  153;  44  N.  W.  648. 

M  Wheeler  v.  Boyd,  69  Tex.  293 ; 
6  S.  W.  614. 

119  Watts  V.  Sheppard,  2  Ala.  425. 
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curred  in  ascertaining  the  condition  of  the  property,'  or  the 
necessary  expenses  connected  with  an  examination  of  title,  may 
be  recovered  as  damages,^  and  the  detriment  caused  by  breach 
of  an  agreement  to  convey  an  estate  in  real  property  includes 
the  expenses  properly  incurred  in  examining  the  title  and  pre- 
paring the  necessary  papers ;  '^  and  interest  thereon,  may  be 
added.*  So  recovery  for  such  changes  may  include  the  search- 
ing for  judgments.'^  The  reasonable  expense  of  investigating 
the  title  may  also  be  recovered,  even  though  both  the  vendor 
and  the  vendee  knew  that  the  vendor  had  no  title  when  the 
contract  was  made,  where  both  said  parties  expected  that  a 
good  title  would  be  procured  and  conveyed  by  the  vendor.* 
So  counsel  fees  are  recoverable  for  such  investigation  even 
though  plaintiff  was  notified  of  a  deficiency  in  quantity  of  the 
land.'  And  where  plaintiff  agreed  in  writing  to  sell  land  to 
defendant,  the  down  payment  to  be  returned  with  interest  and 
counsel  fee  for  examination  of  title,  the  amount  of  said  fee 
being  fixed  as  liquidated  damages  in  case  of  nonperformance 
therefor  or  for  any  other  reason,  the  plaintiff  having  agreed  to 
procure  his  wife's  signature  and  defendant  objected  to  the 
title,  and  a  suit  for  specific  performance  being  brought  the  de- 
fendant was  allowed  to  counterclaim  his  expenses  for  examin- 


1  Chatham  Furnace  Co.  v.  Moffatt, 
147  Mass.  403;  7  N.  Eng.  1.35;  18  N. 
E.  168. 

^Kempuer  v.  Cohn,  47  Ark.  519, 
527;  1  S.  W.  869;  58  Am.  Rep.  775; 
Sanford  v.  Cloud,  17  Fla.  532;  At- 
wood  V.  Walker,  179  Mass.  514;  61 
N.  E.  58,  such  being  the  law  of  an- 
other state  where  the  contract  was 
made.  The  defendant  here  did  not 
act  in  bad  faith  and  had  no  knowl- 
edge of  defect  in  her  title.  North- 
ridge  V.  Moore,  118  N.  Y.  419;  24 
Abb.  N.  C.  86;  29  N.  Y.  St.  R.  39; 
23  N.  E.  570;  Walton  v.  Meeks,  120 
N.  Y.  79;  30  K  Y.  St.  R.  266;  23  N. 
E.  1115,  aff'g  41  Hun,  311;  3  N.  Y. 
St.  R.  377  ;  Bigler  v.  Morgan,  77 
N.  Y.  312;  Engel  v.  Fitch,  10  B.  & 
S.  738;  38  L.  J.  Q.  B.  304;  L.  R. 
4  Q.   B.   659;    17  W.  E,  894,     See 


Hammond  v.  Hannin,  21  Mich.  374, 
holding  that  perhaps  the  cost  of  in- 
vestigating the  title  may  be  re- 
covered. 

sCal.  Civ.  Code,  sec.  3306;  Yates 
V.  James,  89  Cal.  474;  Turner  v.  Reyn- 
olds, 81  Cal.  214;  22  Pac.  546,  on 
ground  that  defendant  could  not  pass 
a  valid  title.  There  was  a  right 
under  the  contract  to  examine  the 
title. 

4  Cal.  Civ.  Code,  sec.  3306;  Turner 
V.  Reynolds,  81  Cal.  214;  22  Pac. 
546. 

5  Hodges  V.  Litchfield,  1  Scott, 
443;  1  Bing.  N.  C.  492. 

^Northridge  v.  Moore,  118  N.  Y. 
419;  29 N.  Y.  St.  R.  39;  24  Abb.  N. 
C.  86;  23  N.  E.  570. 

'Baltimore  P.  B.  &  L.  Soo.  v. 
Smith,  54  Md.  187;  39  Am.  Rep.  374. 
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ing  the  title  in  a  reasonable  amount  and  was  not  limited  to  the 
agreed  sum.^  Again,  the  expenses  of  preparing  title  papers  and 
the  abstract  tendered  may  be  recovered  for  breach  of  a  contract 
to  exchange  lands ;  ^  and  money  necessarily  paid  to  obtain  title 
may  be  included  as  damages,*"  as  may  also  expenses  incurred 
in  endeavoring  to  procure  a  title  if  no  part  of  the  purchase 
money  has  been  paid.''  But  the  recovery  is  limited  to  the  ex- 
penses of  examining  the  title,  where  the  entry  is  under  a  lease 
and  no  good  and  suflScient  title  is  tendered.*^  Costs  incurred, 
however,  in  an  investigation  of  title,  after  filing  a  bill  in  equity 
are  not  recoverable,'^  nor  are  such  expenses  recoverable  when 
incurred  after  the  date  fixed  for  the  conveyance  of  the  estate 
with  a  good  title,"  nor,  if  a  purchaser  at  an  auction  refuses  to 
complete  the  purchase  after  the  nonproduction  of  certain  title 
deeds,  can  he  recover  the  expense  of  preparing  deeds  of  con- 
veyance of  the  property,  as  the  production  of  the  deeds  should 
have  been  required  before  the  deed  of  conveyance  was  pre- 
pared,''' nor  can  the  cost  of  drawing  and  ingrossing  a  convey- 
ance of  the  estate,  the  same  having  been  prematurely  prepared, 
be  recovered,"  nor  can  railroad  fare  and  hotel  bills  incurred  in 
attempting  to  effect  a  settlement  with  the  vendor  be  recovered," 
nor  can  sums  paid  an  attorney  for  negotiating  the  assignment 
of  a  mortgage,  which  it  was  agreed  the  purchaser  might  have 
a  certain  time  in  which  to  pay  the  same,  be  allowed  as  dam- 
ages.'* 

§1767.  Tender's  breach  of  contract — Expenses,  counsel 

fees,  costs,  etc. — Exchange  of  lands Expenses  incurred  on 

the  faith  of  a  parol  contract  to  sell  or  lease  lands  are  recoverable 


8  Schaick  V.  Lese,  66  N.  Y.  Supp. 
64;  31  Misc.  610.  See  sec.  1787 
herein  as  to  counterclaim  generally. 

^Fagan  v.  Davison,  2  Duer  (N.  Y.), 
153. 

i^Dyer  v.  Dorsey,  1  Gill  &  J. 
(Md.)440. 

"  Dumars  v.  Miller,  34  Pa.  St.  319. 

12  Walton  V.  Meeks,  41  Hun  (N.  Y.), 
311 ;  3  N.  Y.  St.  K.  377,  aff'd  120  N. 
Y.  79;  30  N.  Y.  St.  R.  266;  23  N.  E. 
1115. 
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13  Hodges  V.  Litchfield,  1  Scott, 
443;  1  Bing.  (N.  C.)492. 

"Metcalfe  v.  Fowler,  6  M.  &  W. 
830;  10  L.  J.  Ex.84. 

i^Jatmaiu  v.  Egelstone,  5  Car.  & 
P.  172. 

16  Hodges  V.  Litchfield  (Earl),  1 
Scott,  443;  1  Bing.  (N.  C.)  492. 

"Doom  V.  Curran,  52  Kan.  360; 
34Pac.  118. 

18  Low  V.  Archer,  12  N.  T.  (2  Kern.) 
277. 
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as  part  of  the  damages  for  the  breach  thereof.^'  So  the  expenses 
of  a  purchaser  about  his  purchase  are  recoverable  where  the 
sale  is  set  aside.*  So  expenses  may  be  added  to  the  purchase 
money  as  damages,^^  when  necessarily  and  properly  incurred  on 
the  faith  of  the  contract  and  there  is  no  fraud  of  the  vendor  in- 
volved.^ Expenses  are  also  recoverable,  when  incurred  in  pre- 
paring to  enter  upon  the  land,  in  cases  where  there  has  been 
bad  faith  on  the  part  of  the  vendor,*^  and  one  who  fails  to  con- 
vey the  title  stipulated  for  at  the  time  agreed  upon  and  who 
has  only  an  equitable  title,  is  liable  to  the  purchaser  for  the  ex- 
penses incurred,^  and  necessary  expenses  of  litigation  are  re- 
coverable for  a  wrongful  refusal  to  convey  property  conveyed 
to  one  to  convey  to  another,^  and  expenses,  counsel  and  wit- 
ness fees,  and  costs,  directly  and  necessarily  consequential  upon 
breach  of  a  right  of  way  for  a  railroad  occasioning  a  resort  to 
a  taking  of  the  land  by  statutory  proceedings  are  recoverable.^ 
Commissions  provided  for  a  sale  under  an  option  to  purchase 
can  also  be  recovered,^  as  may  sums  paid  by  plaintiff  for  travel- 
ing expenses,  whilst  attending  to  the  execution  or  fulfillment 
of  the  contract ;  also  reasonable  amounts  for  services  of  counsel 
in  advising  as  to  the  execution  of  the  contract  and  in  investigat- 
ing the  title.^  But  counsel  fees  or  taxes  paid  before  eviction 
are  not  recoverable  where  the  vendee  has  been  evicted  from 
land  sold  by  a  vendor  with  no  title.^  And,  under  a  contract 
for  exchange  of  lands,  expenses  will  be  included  in  the  damages, 
when  they  were  incurred  by  the  plaintiff  in  endeavoring  to  per- 
form his  part  of  the  contract,  before  knowledge  that  there  was 
a  breach  thereof  by  defendant,  in  conveying  the  land  to  a  third 


"McCafferty  v.  Griswold,  99  Pa. 
St.  270. 

2"  Hart  V.  Swain,  47  L.  J.  Ch.  5;  7 
Cb.  D.  42;  37  L.  T.  376;  26  W.  K. 
30. 

^Dumars  v.  Miller,  34  Pa.  St. 
319. 

22Eberz  v.  Heisler,  12  Pa.  Super. 
Ct.  388. 

23Cal.  Civ.  Code,  sec.  3306;  Yates 
V.  James,  89  Cal.  474. 

21  Hopkins  v.  Grazebrook,  9  D.  &  R. 
22;  6  B.  &  C.  31;  5L.J.  O.  S.  K.  B.  65. 


25McMurtry  v.  Blake,  45  Neb.  213; 
63  N.  W.  467. 

^  New  Haven  &  N.  E.  Co.  v.  Hay- 
den,  117  Mass.  433. 

2'Stange  v.  Gosse,  110  Mich.  153; 
67  N.  W.  1108;  3  Det.  L.  N.  319;  28 
Chic.  L.  N.  404. 

28  Baltimore  P.  B.  &  L.  Soc.  v. 
Smith,  54  Md.  187;  39  Am.  Rep. 
374. 

29  Hale  V.  New  Orleans,  18.  La. 
Ann.  321. 
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person.*  So  the  estimated  cost  of  a  patent  to  lands  constitutes 
the  only  damages  recoverable,  where  the  vendor  has  at  the  pur- 
chaser's request  included  in  the  deed  a  certain  strip,  run  out  and 
surveyed  as  vacant  land  and  the  possession  of  which  by  the 
vendee  has  never  been  disturbed.^'  In  case  of  failure  to  make 
a  good  title  to  an  estate,  expenses  incurred  in  negotiating  the 
purchase,  or  for  having  the  estate  surveyed  cannot  be  re- 
covered.^ Nor  can  expenses  be  recovered  which  are  too  remote 
or  which  do  not  naturally  result  from  the  breach.**  Thus,  within 
this  rule,  counsel  fees  and  expenses  incurred  in  resisting  a  con- 
firmation sale  and  in  procuring  a  reversal  of  a  decree  confirm- 
ing it,  cannot  be  recovered  by  one  of  several  subpurchasers 
of  an  entire  tract  against  a  purchaser  who  has  bought  the  de- 
cree in  favor  of  the  original  vendor,  and  who  has  by  special 
contract  with  the  several  parties,  agreed  not  to  enforce  such 
decree,  and  that  he  will  institute  proceedings  to  determine  the 
respective  equities  as  to  the  order  of  sale,  but  has  failed  to  per- 
form said  contract,  has  procured  a  sale  under  such  decree,  and 
has  himself  become  a  purchaser  thereat.^*  Nor  are  architects' 
fees  a  proper  item  of  damages.^  Nor  are  sums  paid  for  taxes 
recoverable  where  the  vendor's  breach  is  that  of  sale  to  another.^ 
Nor,  where  a  sale  is  set  aside,  can  damages  in  respect  of  expenses 
incurred  in  connection  with  an  attempted  resale  be  allowed,  as 
they  are  too  remote.^  Again,  if  the  vendor  wrongfully  i-efuses 
to  perform,  the  expenses  of  erecting  a  building  on  other  land  of 
the  plaintiff  cannot  be  recovered  by  reason  of  his  legal  inability 
to  erect  a  similar  building  on  the  land  agreed  to  be  conveyed.^ 
Nor  can  taxes  be  included  where  the  action  is  upon  a  rescission 
by  the  purchaser  based  upon  the  vendor's  inability  to  perform,^ 


so  Warren  v.  Chandler,  98  Iowa, 
237;  67  N.  W.  242. 

81  Potter  V.  Clevinger  (Ky.  1900), 
55  S.  W.  432. 

82  Hodges  V.  Litchfield  (Earl),  1 
Scott,  443;  1  Ring.  (N.  C.)  492. 

88  See  New  Haven  &  N.  E.  Co.  v. 
Hayden,  117  Mass.  433;  Leffingwell 
V.  Elliott,  10  Pick.  (Mass.)  204. 

8*  Burton  v.  Henry,  90  Ala.  281;  7 
So.  925. 
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86  Chamberlain  v.  Brady,  17  J.  & 
S.  (N.  Y.)  484. 

88  Mitchell  V.  Simons  (Tex.  Civ. 
App.  1899),  53  S.  W.  76. 

8'  Hart  V.  Swaine,  47  L.  J.  Ch.  D. 
42;  37  L.  T.  376;  26  W.  E.  30. 

88  Warner  v.  Bacon,  8  Gray  (Mass.), 
397. 

89  Wilhelm  v.  Fimple,  31  Iowa,  131. 
See  further  as  to  taxes,  Lathers  v. 
Eeogh,  109  N.  T.  583;  16  N.  T.  St. 
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nor,  if  the  contract  be  to  pay  upon  conveyance,  can  the  vendee 
recover  costs  where  he  makes  no  actual  tender.* 

§  1758.    Vendee's  breach  of  contract  —  Difference  be- 
tween purchase  price  and  value  of  land The  prevailing  rule 

evidently  is  that,  where  a  purchaser  of  land  improperly  fails  or 
refuses  to  complete  his  contract,  the  measure  of  damages  is  the 
difference  between  the  contract  price  and  the  actual  or  market 
value  of  the  land  at  the  time  of  the  breach,'"  or  at  the  time  when 
the  deed  should  have  been  accepted  if  at  that  time  there  was 
any  decrease  in  value  ;^  or  at  the  time  fixed  for  the  delivery  of 
the  deed.^  Such  other  loss  may  also  be  added  as  may  reason- 
ably have  been  contemplated.^^  Again  under  the  California 
Code  the  detriment  caused  by  breach  of  an  agreement  to  pur- 
chase an  estate  in  real  property  is  deemed  to  be  the  excess,  if 
any,  of  the  amount  which  would  have  been  due  to  the  seller, 
under  the  contract,  over  the  value  of  the  property  to  him.*  Un- 
der other  decisions  the  measure  of  damages,  in  an  action  at  law 
where  the  purchaser  has  refused  to  receive  the  deed  tendered  to 


E.  178;  17  N.  E.  131,  aff'g  39  Hun, 
576;  James  v.  New  York,  4  N.  Y.  St. 
R.  86. 

*"  Dustin  V.  Newcomer,  8  Ohio,  49. 

*i  Hazelton  v.  Le  Due,  10  App.  D. 
C.  379;  25  Wash.  L.  Eep.  280;  Smith 
V.  Newell,  37  Fla.  147;  20  So.  249; 
Porter  v.  Travis,  40  Ind.  556  (re- 
fusal to  accept  deed);  Lewis  v. 
Lee,  15  Ind.  499  (to  be  enforced 
by  sale  of  the  land  and  execution 
against  the  vendee  for  the  balance); 
Farmers  &  C.  Bldg.  C.  &  S.  Assoc. 
V.  Rector,  22  Ind.  App.  101;  53  N. 
E.  297;  Robinson  v.  Heard,  15  Me. 
296;  Wasson  v.  Palmer,  17  Neb.  330; 
Hurd  v.  Dunsmore,  63  N.  H.  171 
(breach  of  contract  to  buy  land); 
Griswold  v.  Sabin,  51  N.  H.  167 
(difference  between  agreed  price  and 
real  value  of  land  at  time  of  breach; 
a  case  of  refusal  to  receive  deed); 
Benslnger  v.  Erhardt,  74  App.  Div. 
169;  77  N.  T.  Supp.  577   (for  breach 


of  an  executory  contract  of  sale, 
quoting  Schmaltz  v.  Weed,  27  App. 
Div.  309;  50  N.  Y.  Supp.  168,  and 
citing  Laird  v.  Pim,  7  Mees.  &  W. 
473;  Old  Colony  R.  Corp.  v.  Evans, 
6  Gray  [Mass.],  25;  66  Am.  Dec.  394, 
and  admitting  that  rule  in  text  is  op- 
posed to  Richards  V.  Ediok,  17  Barb. 
[N.  Y.]  260  [per  Gridley,  J.],  and  stat- 
ing that  subsequent  authority  is  op- 
posed to  that  rule) ;  Meason  v.  Kaine, 
63  Pa.  St.  335;  EUet  v.  Paxson,  2 
Watts  &  S.  [Pa.]  418  (the  difference 
between  the  value  at  the  time  of  re- 
fusal and  agreed  upon  price);  Saw- 
yer V.  Mclntyre,  18  Vt.  27. 

<2  Porter  v.  Travis,  40  Ind.  556. 

*'  Keitel  v.  Zimmerman,  19  Misc. 
Rep.  581;  43  N.  Y.  Supp.  676. 

"  Hurd  V.  Dunsmore,  63  N.  H. 
171.     See  sec.  1783  herein. 

*6  Cal.  Civ.  Code,  sec.  3307.  See 
Drew  V.  Pedlar,  87  Cal.  443;  25  Pac. 
749. 
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him  is  the  difference  between  the  price  agreed  to  be  paid  for 
the  land  and  tlie  salable  value  of  the  land  at  the  time  the  con- 
tract was  broken*  The  recovery,  however,  of  the  difference 
between  the  contract  price  and  the  value  of  the  land  has  been 
denied  where  the  contract  is  by  parol,  since  to  allow  such  amount 
is  held  to  be,  in  effect,  the  same  as  permitting  the  recovery  of 
the  land  which  cannot  be  had  under  an  oral  agreement/' 

§  1759.  Vendee's  breach  of  contract — Purchase  money 
with  interest.*^ — It  has  been  decided  in  certain  jurisdictions 
that  the  rule  of  damages  in  case  of  the  vendee's  refusal  to  com- 
plete the  purchase  where  the  vendor  proceeds  for  specific  per- 
formance, is  the  purchase  money  with  interest ;  *  or  such 
amount  without  regard  to  the  value  of  the  land  where  the 
condition  is  to  pay  a  certain  price  for  the  land  in  case  the 
obligee  elects  to  sell,  which  he  does ;  ^  or  such  amount  where 
the  deed  has  been  tendered  and  refused  but  it  is  subject  to  the 
obligor's  call ;  ^' ;  or  where  the  vendor  has  offered  to  do  all  that 
the  contract  requires.^^  And  in  case  of  the  sale  of  a  pew  in  a 
meetinghouse  the  full  price  can  be  recovered  where  the  deed  is 
tendered  and  it  is  refused.^ 

§  1760.  Vendee's  breach  of  contract — Where  consideration 
is  other  than  money — Extinguishment  of  liens. — There  is  an- 
other class  of  cases,  which  are  not  strictly  within  the  line  of 
those  considered  in  the  last  section,  wherein  the  recovery  is 
based  upon  the  actual  consideration  consisting  of  certain  acts 
to  be  done ;  thus,  if  support  to  be  rendered  constitutes  the 
consideration  and  there  is  a  breach  of  the  contract,  then  only 
the  amount  required  to  furnish  such  support  up  to  the  time 


«  Old  Colony  R.  Corp.  v.  Evans,  6 
Gi-ay  (Mass.),  25;  66  Am.  Dec.  394. 
See  also  Pittsburg,  C.  &  St.  L.  K. 
Co.  V.  Heck,  50Ind.  303,  306;  19  Am. 
Kep.  713;  Sanborn  v.  Chamberlln, 
101  Mass.  418;  Monroe  v.  South 
(Tex.  Civ.  App.  1901),  64  S.  W.  1014. 

"  Dippel  V.  CuUom,  17  Pa.  Co.  Ct. 
282;  5  Pa.  Dist.  E.  216;  26  Pitts.  L. 
J.  N.  S.  311. 

<8  See  sec.  1785  herein. 
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^9  Lewis  V.  Lee,  15  lud.  499.  See 
McClintock  v.  South  Penn.  Oil  Co., 
146  Pa.  144;  29  W.  N.  C.  325;  22 
Pitts.  L.  J.  N.  S.  282;  23  Atl. 
211. 

60  Goodpaster  v.  Porter,  11  Iowa, 
161. 

"  Oatmau  v.  Walker,  33  Me.  67. 

'2  Garrard  v.  Dollar,  4  Jones'  L. 
(N.  C.)  175. 

6s  Alma  V.  Plummer,  4  Me.  258. 
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of  bringing  the  action  constitutes  the  measure  of  damages." 
So  in  case  the  property  is  to  be  paid  for  in  certain  goods  at  a 
price  specified,  only  the  price  of  the  land  interest  or  estate  can 
be  recovered.^  And  where  the  breach  consists  of  a  failure  to 
perform  the  acts  which  constitute  the  consideration  for  the 
grant  of  a  right  of  way,  the  grantor  may  recover  the  reasonable 
cost  incurred  in  the  performance  of  said  acts.^  So  where  the 
purchase  money  is  to  be  paid  in  installments  and  there  is  also  an 
agreement  to  do  certain  other  acts,  upon  the  nonperformance 
of  which  rent  is  to  be  charged,  the  purchaser  will  be  liable  for 
the  rent  upon  default  or  nonexecution  of  the  contract.^  Again, 
if  land  is  conveyed  "  subject  to  mortgages  which  the  grantee 
hereby  assumes  to  pay,"  and  he  fails  to  pay  the  same  at  their 
maturity,  the  grantor,  in  an  action  for  breach  of  the  agreement, 
may  recover  the  amount  of  the  mortgage  unpaid  with  inter- 
est.^ And  the  failure  to  pay  as  agreed  certain  notes  of  the 
grantor  secured  by  mortgage  on  the  land,  in  consequence  of 
which  the  grantor's  heirs  were  held  obligated  to  the  payment 
thereof,  with  interest  and  costs  of  suits,  renders  the  grantee 
liable  in  an  action  for  breach  of  the  contract  for  the  entire  sum 
so  paid.^  But  where  as  a  result  of  such  a  breach  the  mortgage 
is  foreclosed  and  all  the  mortgaged  land  including  that  retained 
by  the  mortgagor  is  sold,  sufficient  to  pay  the  mortgage  debt  and 
costs,  the  measure  of  damages  is  the  value  of  the  land  thus 
lost  by  the  mortgagor.™ 

§  1761.  Tendee's  breach  of  contract — ^Nominal  damages. — 

If  the  owner  sells  the  land  at  the  same  price  for  which  he  had 
contracted  to  sell  it  to  defendant,  he  is  not  damaged  by  the 
vendee's  breach  of  contract,^'  and  nominal  damages  only  are  re- 
coverable where  the  vendor  retains  the  land  and  it  exceeds  in 
value,  at  the  time  of  the  breach  by  the  vendee,  the  contract 


6*Salyers  v.  Smith,  67  Ark.  526; 
55  S.  W.  536. 

65  White  V.  Tompkins,  52  Pa.  St. 
363. 

«  Taylor  v.  North  Pac.  E.  Co.,  56 
Cal.  317. 

"  Stinson  v.  Dousman,  20  How. 
(U.  S.)  461. 


68  Furnas  v.  Durgin,  119  Mass.  500. 

6'  Weems  v.  George,  13  How.  [U. 
S.]  190;  Code,  La.  Art.  1924.  See  id. 
art.  1929. 

so  Haas  v.  Dudley,  30  Or.  355;  48 
Pac.  168. 

SI  Monroe  v.  South  (Tex.  Civ.  App. 
1901),  64  S.  W.  1014. 
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priee."^  So  where  the  agreemenb  is  an  oral  one  and  the  vendee 
buys  the  land  thereafter  at  a  sheriff's  sale  for  less  than  the  pur- 
chase price,  and  the  vendor  has  not  been  put  to  any  expense 
and  there  is  no  fraud,  only  nominal  damages  will  be  allowed.^ 

§  1762.  Vendee's  breach  of  contract — Substantial  dam- 
ages.— Substantial  damages  cannot  be  recovered  by  the  vendor 
from  the  vendee  for  breach  of  an  executory  contract  of  sale 
where  such  vendor  fails  to  show  damage.'^  And  when  the 
evidence  shows  that  the  land  was  worth  less  than  the  incum- 
brances thereon,  a  verdict  for  substantial  damages  in  favor  of  a 
grantor  of  land  under  an  agreement  to  pay  a  fair  price  over  and 
above  the  indebtedness  will  be  set  aside  on  appeal.^ 

§  1763.  Yendee's  breach  of  contract — Agreement  for  ad- 
vances in  price. — If  there  is  a  stipulation  that  the  vendor 
shall  have  the  advances  for  which  the  property  can  be  sold 
within  a  specified  period  of  time  over  and  above  the  purchase 
price  with  interest  and  before  the  expiration  of  that  period  the 
vendor  gives  notice  to  sell  the  property  then  as  a  very  great 
advance  could  be  obtained,  the  advance  price  on  that  day  for 
which  the  land  could  have  been  sold  is  the  basis  of  ascertain- 
ment of  damages  and  not  the  highest  rate  for  the  entire  period 
as  specified.^ 

§  1764.  Vendee's  breach  of  parol  agreement — Partial  per- 
formance.— If  the  grantee,  after  partial  performance,  repudiates 
a  parol  agreement  to  convey  which  was  void  under  the  statute 
of  frauds,  the  measure  of  recovery  is  the  value  of  the  lands  less 
the  value  of  the  partial  performance.^' 

§  1765.  Vendee's  breach  of  contract— Difference  between 
contract  price  and  resale  price. — In  an  English  case  where 
there  was  a  breach  by  the  vendee  who  refused  to  purchase,  the 


«2Evrit  T.    Bancroft,  22  Ohio  St. 
172. 

esKolil  V.  Stover  (Pa.),  16  Lane.  L. 
Eev.  310. 

^Bensinger  v.  Erhardt,  74  App. 
Div.  169;  77  N.  T.  Supp.  577. 
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85  Hack  V.  Sexton,  43  K  Y.  St.  E. 
692;  17  N.  T.  Supp.  445. 

"8  Means  v.  Milliken,  33  Pa.  St. 
517. 

6' Day  V.  N.  T.  Cent.  E.  Co.,  51  N. 
T.  583,  rev'g  53  Barb.  (N.  Y.)  250. 
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rule  of  recovery  was  declared  to  be  the  difference  between  the 
resale  price  and  the  contract  price  and  that  no  distinction  ex- 
isted in  this  respect  between  a  sale  of  land  and  a  sale  of  chattels. 
But  it  was  held  that  time  was  of  the  essence  of  the  contract 
and  that  the  vendor  not  being  in  a  position  to  make  a  good  title 
on  the  day  specified,  an  action  for  damages  was  not  sustain- 
able."*  And  where  the  land  was  subsequently  sold  at  public  auc- 
tion after  notice  to  the  purchaser,  the  measure  of  damages  was 
declared  to  be  the  difference  between  the  sum  received  and  the 
contract  pricc^'-" 

§  1766.  Yendee's  breach  of  contract — Auction  sales. — The 

measure  of  damages  where  the  purchaser  at  an  auction  sale  fails 
to  complete  his  purchase  is  the  difference  between  the  sum  bid 
and  that  bid  at  the  resale ;  ™  or  the  deficiency  in  the  price  caused 
by  a  second  sale  the  conditions  of  which  are  not  more  onerous 
than  those  of  the  first  sale;'"  or  the  difference  between  the 
amount  bid  and  the  highest  bid  at  a  resale.''^  But  this  rule  is 
subject  to  the  proviso  that  the  subsequent  sale  must  have  been 
fairly  conducted  without  resorting  to  any  means  to  impair  the 
salable  value  of  the  property.  Said  rule  is  further  qualified  to 
the  extent  that  such  difference  between  the  bids  is  not  conclu- 
sive upon  the  jury  but  only  affords  an  aid  to  correctly  assessing 
the  damages.''^  It  is  also  decided,  however,  that  the  measure 
of  damages,  where  the  purchaser  at  an  auction  sale  fails  to  com- 
plete the  purchase,  is  the  difference  between  the  price  paid  by 
the  purchaser  and  the  value  of  the  property,  and  not  the  dif- 
ference between  the  price  brought  and  that  obtained  on  a  resale, 
unless  there  is  a  condition  in  the  terms  of  the  sale  authorizing 
such  a  mode  for  the  ascertainment  of  damages,  or  unless  the 
resale  is  made  under  the  same  conditions  as  the  first  sale.'*  But 
the  value  of  the  property  has  been  fixed  as  at  the  time  of  the 


«8  Noble  V.  Edwards,  L.  E.  5  Ch. 
D.  378;  37  L.  T.  7. 

69  Suydan  v.  Dunton,  32 IST.  T.  Supp. 
333;  84  Hun,  506;  65  N.  T.  St.  K.  491. 

'"  Gardner  v.  Armstrong,  31  Mo. 
535.  See  also  Adams  v.  McMillan, 
7  Port.  (Ala.)    73. 

'1  Weast  V.  Derrick,  100  Pa.  St.  509. 


'2  Brayer  v.  Cohn,  13  Ky.  L.  Rep. 
667;  18  S.  W.  123. 

'8  Adams  v.  McMillan,  7  Port.  (Ala. ) 
73. 

"Guli  V.  West,  65  Hun  (N.  T.),  1. 
47  K.  Y.  St.  R.  222;  19  N.  Y.  Supp; 
757.  See  Anderson  v.  Truitt,  53  Mo. 
App.  590. 
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resale.''  Such  difference  in  prices  will,  however,  he  conclusive 
when  the  contract  permits  the  resale  on  the  purchaser's  account. 
But  a  resale  to  ascertain  the  defect  is  a  condition  precedent  to 
a  suit.''  Still  another  rule  fixes  the  damages  at  the  price  at 
which  the  land  was  struck  off  to  the  vendee  with  interest,  al- 
though the  title  remains  as  before."  But  where  money  is  paid 
at  the  former  rate,  though  it  is  provided  that  it  shall  be  con- 
sidered forfeited  if  the  terms  and  conditions  are  not  complied 
with,  the  amount  so  paid  should  be  considered  by  the  jury  in  re- 
duction of  damages.™ 

§  1767.  Vendee's  breach  of  contract— Judicial  sales. — The 

difference  between  the  price  bid,  by  a  purchaser  ajb  a  judicial 
sale,  and  the  price  on  a  resale  is  the  amount  recoverable  where 
such  purchaser  refuses  to  accept  the  property.™  It  being  an 
implied  condition  that  the  lands  may  be  resold  on  his  account 
such  amount  is  also  held  allowable  as  for  stipulated  damages.** 
But  the  purchaser  is  not  liable  for  a  deficiency  in  price  on  a  re- 
sale at  his  risk  where  there  was  a  mistake  as  to  the  identity 
of  the  lot  without  his  fault  and  which  was  induced  by  the  auc- 
tioneer. Such  resale  must  also,  in  order  to  hold  such  purchaser 
after  his  refusal  to  accept,  be  bona  fide  and  without  collusion 
between  an  executor  making  the  sale  and  the  bidder.^'  If  a  re- 
sale is  rendered  necessary  by  reason  of  the  purchaser's  failure 
to  comply  with  the  terms  of  sale,  he  is  not  entitled  to  the  excess 
of  price  obtained  on  resale  over  the  amount  of  his  bid  nor  to  the 
rents  accruing  between  the  sales.^ 

§  1768.  Tendee's  breach  of  contract — Expenses — Dis- 
bursements, commissions  and  counsel  fees. — The  expenses 
necessarily  incurred  by  the  vendor  to  enable  him  to  fulfill  his 


™  See  Anderson  v.  Truitt,  53  Mo. 
App.  590. 

'"Webster  v.  Hoban,  7  Cranoli 
(U.  S.),  399. 

"Alma  V.  Plummer,  4  Greenlf. 
(Me.)  268. 

'8  Curtis  V.  Aspinwall,  114  Mass. 
187;  19  Am.  Rep.  332. 

™  Button  V.  Williams,  35  Ala.  503; 
76  Am.  Dec.  297;  Napper  v.  Mut.  L. 
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Ins.  Co.  (Ky.  1899),  53  S.  W.  28; 
Tyler  v.  Guthrie,  17  Ky.  L.  Eep.  1193; 
33  S.  W.  934.  See  Smith  v.  Roberts, 
106  Ga.  409;  32  S.  E.  375. 

so  Hutton  V.  Williams,  35  Ala.  503-, 
76  Am.  Dec.  297. 

"  Clay  V.  Kagelmaoher,  98  Ga.  149; 
26  S.  E.  493. 

82  Chase  v.  Joiner,  88  Tenn.  761; 
14  S.  W.  331. 
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contract  of  sale  are  decided  to  constitute  damages  recoverable 
on  account  of  the  vendee's  wrongful  refusal  to  perform  his  con- 
tract,^ and  where  the  extinguishment  of  liens  by  the  heirs  of 
the  grantor  was  effected  by  process  of  law  and  attended  with 
costs,  such  costs  may  be  recovered  from  the  defaulting  grantee 
who  had  failed  to  fulfill  his  contract  to  extinguish  said  liens."^ 
So  in  case  of  an  auction  sale  and  resale  the  costs  and  expenses 
of  the  resale  are  recoverable.^  Again,  in  an  action  for  specific 
performance,  based  on  the  vendee's  refusal  to  accept  title,  neces- 
sitating the  borrowing  of  money  by  the  vendor  to  satisfy  a  mort- 
gage on.  the  land,  disbursements,  attorney's  fees,  and  legal  com- 
missions in  securing  the  loan  have  been  allowed.^  Disburse- 
ments, however,  which  are  solely  personal  to  the  vendor  and  to 
his  business,  such  as  broker's  commissions,^  or  compensation 
paid  an  agent  for  negotiating  the  sale  cannot  be  allowed.^ 

§  1769.  Right  to  damages  does  not  pass  to  vendee  or  run 
with  the  land. — Where  a  right  of  action  accrues  to  the  owner 
of  land  against  a  municipality  such  right  to  damages  does  not 
pass  to  his  vendee  on  a  subsequent  sale,  the  presumption  being 
that  the  purchase  was  made  with  reference  to  the  injury  and 
that  the  price  was  fixed  accordingly.^  Again,  the  rule  that 
damages  are  personal  and  do  not  run  with  the  land  or  pass  by 
the  deed  was  applied  to  the  following  facts :  Plaintiff  was  the 
owner  of  land  through  which  a  railroad  was  constructed,  dam- 
aging the  land.  She  contracted  to  sell  the  land  to  S.,  who  as- 
signed the  contract  to  defendant.  Defendant  effected  a  settle- 
ment with  the  railroad  company  for  damages  done  to  the  land 
in  constructing  the  road.  Plaintiff,  without  knowledge  that 
defendant  had  received  the  damages  from  the  company,  de- 
livered the  deed  to  defendant  pursuant  to  contract,  and  it  was 
decided  that  she  could  recover  the  damages  of  defendant.*' 


88  Kelley  v.  West,  36  Minn.  520. 
8*  Weems  v.  George,  13  How.  (U. 
S.)  190,  under  Code  La.  Art.  1924. 

85  MoBrayer  V.  Cohn,  13  Ky.  L.  Kep. 
667;  18  S.  W.  123. 

86  Cogswell  V.  Boehm,  5  N.  Y.  Supp. 
67. 

"'  Steers  v.  Laird,  3  Misc.  Kep.  408; 


52  N.  Y.  St.  K.  497.  See  Henlng  v. 
Punnett,  4  Daly  (N.  Y.),  543. 

88  Hubbard  v.  Epworth,  69  Mich. 
92;  13  West.  715;  36  N.  W.  801. 

89Huntsville  v.  Ewlng,  116  Ala. 
576;  22  So.  984. 

9»  MoFadden  v.  Johnson,  72  Pa.  St. 
335;  13  Am.  Eep.  681. 
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§  1770.  Sale  of  right  to  purchase  public  lands — Duty  to 
minimize  damages. — If  an  applicant  for  the  purchase  of  public 
lands  assigns  his  right  to  purchase  and  the  contract  provides  for 
the  payment  of  a  certain  price  per  acre  for  the  vendor's  right, 
title  and  interest  in  the  lands,  it  is  the  duty  of  the  plaintiff,  if 
anything  could  have  been  obtained  from  the  sale  of  that  right,  to 
make  the  sale  when  the  defendant  defaulted  in  his  contract  and 
thus  to  have  subjected  him  to  as  little  loss  as  practicable,  and 
the  full  contract  price  can  be  recovered  only  in  case  said  inter- 
est has  no  salable  value  at  the  time  fixed  for  performance.  If, 
however,  it  had  a  salable  value  then  the  difference  between  such 
value  and  the  contract  price,  measures  the  recovery.'^ 

§  1771.  Damages  for  breach  of  an  option,  entitling  one  on 
notice  and  payment  of  the  balance  of  the  purchase  price  to  re- 
ceive a  contract  for  conveyance  of  the  land,  are  recoverable,  but 
not  for  breach  of  the  contract  to  convey,  but  only  nominal  dam- 
ages are  recoverable  in  addition  to  the  amount  of  the  option 
paid  with  interest  thereon,  where  there  is  no  proof  of  the  value 
of  such  a  contract.*'^ 

§  1772.  Punitive  damages— Where  land  has  been  pur- 
chased with  a  water  right,  as  appurtenant  thereto  and  an  ac- 
tion for  damages  is  brought  for  the  improper  transfer  and  can- 
cellation of  the  water  right,  the  defendant  is  entitled  to  an  in- 
struction that  "  a  tort  committed  by  mistake,  in  the  assertion 
of  a  supposed  right  or  without  any  actual  wrong  or  intention, 
and  without  any  such  recklessness  or  negligence  as  evinces 
malice  or  conscious  disregard  of  the  rights  of  others  will  not 
warrant  the  giving  of  punitive  damages."  ^ 

§  1773.  Exchange  of  lands. — For  breach  of  a  contract  to  ex- 
change lands  the  difference  in  the  value  of  the  premises  to  be 


91  Russ  y.  Telfener  ( U.  S.  C.  C.  W.  D. 
Tex.),  57  Fed.  973;  Telfener  v.  Russ, 
12  Sup.  Ct.  (XJ.  S.)  935.  See  id.  163 
U.  S.  100;  id.  162  U.  S.  170.  See  also 
as  to  obligation  of  defendant  to  use 
all  reasonable  means  to  satisfy  judg- 
ment prior  to  sale  of  lands  to  satisfy 
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the  same,  Parker  v.  Landsay  (Tex. 
Civ.  App.),  37  S.  W.  482. 

92  Boyd  V.  DeLanoey,  17  App.  Div. 
567;  45  K.  Y.  Supp.  693.  See  sec. 
1735  herein. 

9s  Lyles  v.  Perrin,  119  Cal.  264, 
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exchanged  is  the  measure  of  damages,'*  and  the  recovery  is  not 
limited  to  nominal  damages,  nor  to  the  increase  in  the  value  of 
the  property  which  was  to  be  received  where  the  vendor  has 
by  selling  to  another  precluded  himself  from  fulfilling  his  con- 
tract.'^ Another  rule  of  damages  allows  the  recovery  of  the  value 
of  the  land  which  defendant  was  to  have  conveyed.*  Again,  if 
the  land  which  plaintiff  should  have  received  was  not  depreciated 
in  value,  having  in  view  its  value  under  an  agreed  upon  ap- 
praisement and  also  the  price  brought  at  a  subsequent  auction 
sale,  substantial  damages  are  recoverable  for  defendant's  breach 
of  the  contract.*'  The  expenses  of  preparing  title  papers  and 
of  the  abstract  tendered  should  also  be  allowed.*^  But  the  ex- 
pense of  constructing  a  fire  escape,  ordered  by  the  fire  depart- 
ment, on  a  house  received  in  exchange,  is  not  a  proper  item  for 
allowance.'' 

§  1774.  Restrictions  as  to  building  or  use. — The  extent  of 
damages  claimed  by  reason  of  a  breach  of  building  restrictions  in 
a  contract  for  sale  must  be  proven  to  justify  their  recovery.™  And 


9*  Warren  v.  Chandler,  98  Iowa,  23Y; 
67  N.  W.  242  (applied  where  party 
had  put  it  out  of  his  power  to  con- 
vey by  selling  to  another  and  the  ex- 
change was  land  for  merchandise); 
Bierer  v.  Fritz,  32  Kan.  329  '  (ex- 
change of  lands;  one  party  without 
sufificient  reason  refused  to  perform 
and  the  property  he  was  to  give  was 
of  greater  value  than  that  which  he 
was  to  receive);  Brigham  v.  Evans, 
113  Mass.  538  (a  case  of  breach  of 
agreement  for  exchange  at  values  to 
be  found  by  appraisement);  Fagan  v. 
Pavinson,  2  Duer  (N.  Y. ),  153;  Lara- 
way  v.  Perkins,  10  N.  Y.  (6  Seld.), 
871  (in  this  case  a  house  to  be  built 
was  to  be  given  in  exchange  for  a 
house  and  lot,  and  there  was  al- 
lowed the  difEerence  between  the 
value  of  the  house  to  be  built  and 
the  house  and  lot).  See  Gobble  v. 
Linder,  76  111.  157;  Noyes  v.  Phillips, 
60  N.  T.  408;  16  Abb.  N.  S.  (N.  Y.) 

400. 
95  Warren  v.    Chandler,  98  Iowa, 


237;  67  N.  W.  242.      Exchange  was 
land  for  merchandise. 

96  Plummer  v.  Kigdon,  78  111.  222 
(so,  where  plaintiff  conveys  that 
which  he  had  agreed  to  convey) ;  De- 
vir  V.  Hlmer,  29  Iowa,  297;  Dikeman 
V.  Arnold,  78  Mich.  454;  44  N.  W.  407 
(in  this  case  the  action  was  for  the 
value  of  the  land  to  be  given  in  ex- 
change for  lands  conveyed  to  defend- 
ant and  a  portion  of  the  premises 
constituted  his  homestead);  Green- 
wood V.  Hoyt,  41  Minn.  881 ;  43  N. 
W.  8.  See  Wells  v.  Abemethy,  5 
Conn.  222. 

"  Brigham  v.  Evans,  113  Mass. 
538. 

98  Fagan  v.  Davinson,  2  Duer  (N. 
Y.),  153.  See  sees.  1747, 1756,  1757, 
1768  herein. 

99  Riley  v.  Oakley,  58  Hun  (N.  Y.), 
610;  85  N.  Y.  St.  R.  204;  12  N.  Y. 
Supp.  701. 

WMcLeod  v.  Hunt  (Mich.,  1901), 
87  N.  W.  101;  8  Det.  Leg.  N.  580. 
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if  property  is  sold  under  an  agreement  not  to  use  it  as  a  hotel 
for  two  years,  damages  are  only  recoverable,  in  case  of  a  breach 
and  an  action  brought  before  the  expiration  of  that  period,  up 
to  the  time  of  the  institution  of  the  suit.' 

§  1775.  Breach  of  condition  subsequent. — If  there  is  a 
breach  of  a  condition  subsequent  in  a  conveyance  of  land  the 
actual  damages  sustained  prior  to  the  institution  of  the  suit  and 
the  reasonable  value  of  the  use  of  the  land  and  privileges  there- 
after constitute  the  measure  of  compensation  in  a  suit  for  for- 
feiture.^ And  in  such  an  action  and  for  ejectment  where  the 
land  is  claimed  to  be  unlawfully  withheld  after  breach  of  such  a 
condition  the  recovery  cannot  date  from  the  time  of  condition 
broken,  but  onty  from  the  time  of  demand  and  refusal,  or  from 
the  time  the  suit  was  brought.^ 

§  1776.  Purchaser  under  defective  power — Accounting  as 
trustee  for  rents  and  profits. — The  purchaser  of  land  in  pos- 
session who  purchases  under  a  defective  power  is  liable  to 
account  as  trustee  only  for  the  rents  and  profits  received  and 
not  for  rental  value  of  land.* 

§1777.  Agreement  to  procure  deed  from  another. — The 

measure  of  damages,  where  a  person  agreed  to  procure  a  deed 
of  land  from  another,  no  time  being  specified,  and  there  is  a 
failure  to  perform,  the  person  refusing  to  sell,  is  the  value  of 
the  land  at  the  time  when  the  promisee  was  informed  that  the 
deed  could  not  be  obtained  with  interest.'' 

§  1778.    Improvements.* — Where   the   vendee   enters   into 


iWiltenberg  v.  Mollyneaux  (Neb. 
1899),  80  N.  W.  824. 

2  Gulf  C.  &  S.  F.  R.  Co.  V.  Dunman 
(Tex.),  19  S.  W.  1073. 

8  Little  Falls  Water  Power  Co.  v. 
Mahan,  69  Minn.  253  ;  72  N.  W.  69. 
As  to  time,  see  sec.  1743  herein. 

*  Hunter  v.  Hunter,  63  S.  C.  78  ; 
41  S.  E.  33  ;  90  Am.  St.  Rep.  663. 

6 Gale  V.  Dean,  20  111.  320.     Charge 

was  that  if  the  jury  shall  believe  that 

the  defendant  did  not  act  in  bad 

faith,  either  in  making  the  contract 
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or  in  failing  to  pei-form  the  same, 
and  that  the  plaintiff  in  the  manner 
stated  was  informed  of  defendant's 
inability  to  procure  said  quitclaim 
deed,  then  the  measure  of  damages 
in  this  case  will  not  exceed  the  value 
of  the  premises  to  be  conveyed  by 
said  deed,  at  the  time  when  such 
communication  was  made  to  the  de- 
fendant, with  interest  thereon  at  six 
per  cent  per  annum  to  the  present 
time. 
6  See  sees.  1746,  1810-1812  herein. 
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possession  of  the  land  and  acting  in  good  faith  makes  valuable 
and  permanent  improvements  thereon,  in  reliance  upon  the  con- 
tract or  upon  a  conveyance  of  the  land  to  him,  and  there  is  a  breach 
of  the  contract  by  the  vendor  or  the  sale  is  set  aside,  said  vendee 
is  entitled  to  recover  the  value  of  such  improvements,'  or  their 
reasonable  value,^  and  the  value  of  the  premises  with  improve- 
ments at  the  time  of  filing  the  bill  wiU  be  recoverable.'  Nor 
within  the  above  rule  is  the  owner  of  the  land  entitled  to  such 
improvements,  whether  the  remedy  is  sought  at  law  or  in 
equity.^"  Under  certain  decisions,  however,  the  value  of  the 
rents  and  profits  during  such  occupation  should  be  deducted," 
or  the  reasonable  rental  value  should  be  allowed,  in  the  absence 
of  fraud  in  the  vendor,^^  or  the  value  of  the  use  of  the  premises 
during  such  period  should  be  recovered.*^ 


'  Hawkins  v.  Merritt,  109  Ala.  261  ; 
19  So.  589  (vendee  was  placed  in 
possession  by  vendoi-,  who  knowingly 
acted  so  as  to  be  unable  to  perform) ; 
Owen  V.  Pomona  L.  &  W.  Co.  (Cal.) 
61  Pac.  472,  rev'd  63  Pac.  850  (under 
Cal.  Civ.  Code,  sec.  3306) ;  Martin  v. 
Atkinson,  7  Ga.  228  ;  50  Am.  Dec. 
408  (land  was  contracted  to  be  sold 
to  him);  Breja  v.  Pryne,  94  Iowa, 
755  (vendor  refused  to  carry  out  the 
contract  ;  improvements  were  made 
under  the  contract ) ;  Darnall  v.  Jones, 
Exrs.,  24  Ky.  L.  Rep.  2090  ;  72  S.  W. 
1108 ;  Bellamy  v.  Ragsdale,  14  B. 
Mon.  (Ky.)  293  (contract  by  parol ; 
forfeiture  for  nonpayment  punctu- 
ally was  waived  and  vendee  was  suf- 
fered to  improve  the  land  ;  vendor 
refused  to  convey  and  equity  com- 
pelled him  to  pay  for  improvements) ; 
Croskery  v.  Busch,  116  Mich.  288  ;  4 
Det.  L.  N".  1121  ;  741Sr.W.  464  ;  Sheard 
V.  Welburn,  67  Mich.  387  ;  34  K  W. 
716  ;  Abrahamson  v.  Lamberson,  68 
Minn.  454;  71  N.  W.  676  ;  Devine  v. 
Charles,  71  Mo.  App.  210  ;  Boyd  v. 
Vanderkempt,  1  Barb.  Ch.  (N.  Y.) 
273  (damages  in  equity  for  nonper- 
formance of  contract  of  sale  is  value 
of  premises  and  improvements,  made 
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by  vendee,  at  time  of  this  bill,  less 
unpaid  purchase  money  with  inter- 
est); Harris  v.  Harris,  70  Pa.  St.  170 
(improvements  made  in  reliance 
upon  the  contract);  Masters  v.  La 
France  (Pa.),  3  Lack.  L.  News,  367  ; 
Wilson  V.  Counts,  52  S.  C.  218  ;  29  S. 
E.  649  ;  Hoback  v.  Kilgores,  26  Gratt. 
(Va.)  442. 

8  Sheard  v.  Welburn,  67  Mich.  387  ; 
34  N.  W.  716. 

'Boyd  V.  Vanderkempt,  1  Barb. 
Ch.  (N.  Y.)  273. 

1°  Darnall  v.  Jones'  Exrs.,  24  Ky. 
L.  Rep.  2090  ;  72  S.  W.  1108.  See 
Bellamy  V.  Ragsdale,  14  B.  Mon.  (Ky.) 
293,  to  point  that  equity  will  require 
improvements  to  be  paid  for. 

11  Hawkins  v.  Merritt,  109  Ala.  261 ; 
19  So.  589  ;  Martin  v.  Atkinson,  7  Ga. 
228  ;  50  Am.  Dec.  403  ;  Fabrice  v. 
Von  der  Brelie,  190  111.  460  ;  60  N.  E. 
835  ;  Strother  v.  Reilly,  105  Tenn.  48  ; 
58  S.  W.  332.  But  see  Pass  v.  Brooks, 
127  N.  C.  119  ;  37  S.  E.  151,  modify- 
ing 125  N.  C.  129  ;  34  S.  E.  228.  See 
sec.  1787  herein  as  to  set-off,  etc.,  and 
sec.  1754  as  to  rents  and  profits. 

12  Harris  v.  Harris,  70  Pa.  St.  170. 

13  Sheard  v.  Welburn,  67  Mich.  687  ; 
34  N,  W.  716, 

182o 
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§1779.  Improvements — Continued — When  recoveraWe — 
Decisions. —  If  the  grantees  make  improvements  by  erecting 
buildings,  and  subsequently  they  obtain  a  deed  and  incumber  the 
land  to  raise  money  to  satisfy  the  balance  due  on  such  improve- 
ments, and  the  buildings  cannot  be  removed  without  destruction, 
the  recovery  is  limited  to  the  money  expended,  with  interest, 
less  rents  received  and  the  amount  of  the  grantor's  money 
used  as  above  stated."  So  improvements  made  by  the  vendee, 
being  contemplated  by  the  contract,  enter  into  the  increased 
value  of  the  lands  at  the  time  of  the  breach  as  the  measure  of 
recovery,'^  and  although  a  tax  deed  is  void  for  irregularities  but 
is  good  upon  its  face,  the  purchaser  who  has  taken  possession 
and  has  made  valuable  and  lasting  improvements  is  entitled  to 
compensation  therefor.^^  The  Sendee  is  also  entitled  to  be  reim- 
bursed for  the  loss  of  any  benefit  of  which  he  has  been  deprived 
by  the  vendor's  fault,  and  may  recover  for  expenditures  of  money 
and  labor  upon  the  land  and  for  improvements,  where  the  vendee, 
although  he  has  not  paid  the  purchase  price,  has  had  possession 
under  a  parol  agreement  to  sell,  which  agreement  the  vendor 
has  refused  to  fufiU."  Again,  an  evicted  vendee  of  land,  sold  by 
a  vendor  who  had  no  title,  may  recover  all  useful  expenditures 
made  by  such  vendee  on  the  premises.'*  And  money  actually 
expended  for  necessary  repairs  and  improvements  may  be  re- 
covered where  there  is  a  breach  of  a  contract  to  convey  a  good 
title.''  So  where  a  vendee,  under  an  oral  contract  of  sale,  has 
erected  a  house  upon  the  land,  the  plaintiff  who  has  repudiated 
the  contract  may,  upon  paying  the  damages  adjudged  for  the 
value  of  the  house,  have  a  writ  of  possession,  that  is,  the  vendee 
is  entitled  to  the  increased  value  of  the  land,  and  he  may  also 
have  the  value  of  improvements  placed  on  the  land  prior  to  the 
contract  of  sale.^  But  it  is  error  to  submit  an  issue  of  what  is 
the  rental  value  of  the  land  without  explanation,  where  it  is  evi- 
dent that  such  issue  unexplained  means  the  then  rental  value 
and  must  necessarily  include  the  improvements  put  upon  the 


M  Fabrice  v.  Von  Der  Bfelie,  190 
111.  460;  60  N.  E.  835. 

16  Case  T.  Woloott,  33  Ind.  6. 

16  Mercer  v.  Justice   (Kan.   1901), 
65  Pac.  219. 

"  Lister  v.  Batson,  6  Kan.  425. 
1826 


1^  Hale  V.  New  Orleans,  18  La.  Ann. 
321. 

w  Ryder  v.  Wall,  60  N.  T.  Supp. 
535;  29  Misc.  Eep.  311. 

2»  North  V.  Bunn,  128  N.  C.  196; 
38  S.  E.  814. 
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land,  and  in  such  case  the  court  will  permit  an  issue  to  be  sub- 
mitted to  the  jury  as  to  what  was  the  rental  value  of  the  land 
in  its  unimproved  condition,  and  to  have  this  deducted  from 
the  value  of  the  improvements.^'  If  the  vendor  repudiates  the 
contract  and  refuses  to  convey  and  obtains  possession,  the  ven- 
dee, whose  entry  was  under  a  parol  contract,  or  his  personal 
representative,  may  recover  compensation  for  such  improve- 
ments.^ Again,  where  the  purchaser  has  entered  into  possession, 
the  plaintiff  cannot  deprive  him  of  the  benefit  of  permanent  im- 
provements, which  he  has  made,  by  repudiating  the  contract, 
and  if  the  vendor  is  entitled  to  any  rent  he  can  recover  only  the 
reasonable  value  of  the  use  of  the  premises  without  the  improve- 
ments.^ And  if  a  tax  sale  is  set  aside  as  void,  the  vendee  is  en- 
titled to  a  lien  for  the  improvements  for  the  enhanced  value  of 
the  land  over  the  rents  and  profits,  where  the  code  provides  that 
"persons  holding  possession  in  good  faith  under  color  of  title 
are  entitled  to  have  the  value  of  permanent  improvements  set 
off  against  the  rents  and  profits  which  the  plaintiff  may  re- 
cover."^ So,  the  value  of  the  improvements  is  recoverable, 
notwithstanding  the  vendee  is  seeking  to  rescind  the  contract 
and  to  recover  from  the  vendor  the  amount  paid  to  the  latter, 
if  the  price  at  which  the  sale  was  made  is  grossly  in  excess  of 
the  value  of  the  property,  and  the  vendor  has  not  rebutted  the 
presumption  of  fraud  arising  from  that  fact.^  If  possession  is 
taken  under  an  oral  agreement  to  purchase,  but  the  price  is  not 
agreed  upon  and  the  minds  of  the  parties  have  not  met  as  to 
all  the  terms  of  sale,  and  a  deed  is  tendered  and  refused  and  suit . 
is  thereupon  brought  for  possession,  the  value  of  improvements 
and  taxes  paid  and  the  rental  value  of  the  land  should  be  ac- 
counted for.^  So  the  value  of  the  improvements  which  enhance 
the  rental  value  of  the  estate  may  also  be  recovered  where  after 
disaffirmance  of  the  sale  the  vendee  holds  the  land.^     And 


21  Pass.  V.  Brooks,  127  N.  C.  119; 
37  S.  E.  151,  modifying  34  S.  E.  228. 

22  Luten  V.  Badham,  127  N.  C.  96; 
37  S.  E.  143. 

«»  Pass  V.  Brooks,  125  N.  C.  129;  34 
S.  E.  228,  case  modified  127  N.  C.  119; 
87  S.  E.  151. 


24Strotherv.  Eellly,  105  Tenn.  48; 
58  S.  W.  332. 

26  Mann  v.  Eussey,  101  Tenn.  596; 
49  S.  W.  835. 

26  Gardenhire  v.  Rogers  (Tenn.  Ch. 
App.  1900),  60  S.  W.  616. 

2'  Brannon  v.    Curtis    (Tenn.   Ch. 
App.  1898),  53  S.  W.  234. 

1827 


§1780 


SALES  OF  REAI/fT. 


where  the  breach  is  of  a  contract  to  convey,  and  the  vendee  has 
taken  possession  and  made  valuable  improvements,  the  value  of 
the  land  at  the  time  of  the  breach  plus  any  special  damages  for 
outlays  in  pui'chasing  material  to  erect  buildings  is  the  measure 
of  damages.'* 

§  1780.  Improvements — Continued — When  not  recover- 
able— Decisions. — Expenditures  in  developing  a  mine,  before 
discovering  the  want  of  title,  cannot  be  recovered  where  it  is  not 
found  that  they  are  of  any  benefit  to  the  claim  and  no  deed  is 
tendered  nor  any  purchase  money  paid.^  And  if  a  bond  for  a 
conveyance  is  conditioned,  in  case  of  a  breach  by  the  vendee, 
that  the  property  with  improvements  shall  revert  to  the  vendor, 
the  vendee  is  liable  for  the  value  of  the  improvements  removed, 
or  an  action  may  be  brought  against  him  for  their  possession, 
where  such  vendee  has  failed  to  comply  with  the  stipulations  of 
the  contract.^  Again,  where  no  consideration  has  been  paid, 
and  the  value  of  the  improvements  does  not  exceed  the  rental 
for  use  of  the  land,  the  vendee  cannot  be  reimbursed  the  cost 
of  such  improvements,  where  the  deed  is  cancelled  by  reason  of 
the  want  of  mental  capacity  of  the  grantor,^  especially  so  under 
similar  facts  where  the  improvements  were  made  in  bad  faith.® 
Nor  will  improvements  be  regarded  in  an  action  based  on  a 
rescission  by  the  purchaser  on  the  ground  that  the  vendor's  in- 
ability to  perform  was  self-imposed.^  Nor  can  a  court  of  law 
allow  a  deduction  from  the  damages  for  failure  to  convey  for 
rents  and  profits  or  improvements  as  these  matters  are  for 
chancery.^  Nor  can  a  purchaser  of  an  invalid  tax  title,  in  a 
proceeding  to  vacate  the  decree  under  which  he  purchased,  re- 
cover the  value  of  his  improvements  made  on  the  land,  where 
he  has  entered  into  possession  without  giving  the  requisite  no- 
tice.®   And  where,  by  reason  of  a  defect  in  the  title,  the  vendor 


28  Cade  V.  Brown,  1  Wash.  401;  25 
Pac.  457. 

23  Benson  v.  Brann,  134  Cal.  41;  66 
Pac.  1. 

8°  Cook  V.  Enright,  134  Cal.  1;  66 
Pao.  3. 

81  Ring  V.  Lawless,  190  111.  520;  60 
N.  E.  881. 
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82  Linnard  v.    Coffee   (Tenn.   Ch. 
App.  1901),  61  S.  W.  1037. 
88  Wilbelm  v.  Fimple,  31  Iowa,  131. 

84  Combs  V.  Tarlton,  2  Dana  (Ky.), 
464. 

85  Corrigan  v.  Davis  (Mioh.  1900), 
83  N.  W.  1020;  7  Det.  L.  N.  429, 
under  Pub.  Acts,  1897,  Act  No.  229, 
sec.  142^and  Comp.  Laws,  sec.  3927. 
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cannot  perform  his  contract,  the  rule  applies  which  precludes 
any  recovery  for  improvements  or  for  the  consequent  increase 
in  value  in  the  absence  of  fraud  or  bad  faith.^  Nor  can  there 
be  a  recovery  therefor,  where  the  vendee  entered  into  possession 
after  the  vendor's  refusal  to  perform  the  contract,  as  the  latter 
had  the  option  to  observe  it  or  violate  it  and  respond  in  dam- 
ages.'*' Nor  can  there  be  any  recovery  for  permanent  improve- 
ments where  the  vendee  retakes  possession  for  breach  of  the 
contract.^  Nor  is  the  vendee  entitled  to  recover  the  full  value 
thereof,  where  some  of  the  improvements  did  not  exist  for  the 
entire  period  of  such  estate,*  nor  is  he  entitled  to  recover  for 
improvements  when  he  takes  possession  of  land  under  a  promise 
to  pay  therefor  without  any  agreement  by  the  vendor  to  convey 
until  it  is  fully  paid  for  and  he  fails  to  pay  the  purchase  price 
because  of  his  financial  inability  to  do  so.*  Again,  persons  who 
acquire  title  under  a  grantee  in  a  deed  void  on  its  face,  are  not 
entitled,  as  against  the  true  owner,  to  an  allowance  for  improve- 
ments made  in  good  faith,  unless  they  were  made  after  such  a 
length  of  time,  and  under  such  circumstances  as  would  lead 
them  as  men  of  ordinary  prudence  to  believe  that  they  had  a 
right  by  limitation.*^ 

§  1781.  Payment  in  installments— Forfeiture. — Where  it 
is  provided  in  a  contract  for  the  sale  of  lands  that  the  purchaser 
shall  take  possession  of  the  same  and  that  payment  therefor  shall 
be  in  certain  stipulated  installments,  and  that  in  case  of  default 
the  vendor  may  retain  all  payments  which  shall  have  been  made, 
such  payments  to  be  considered  as  rent  and  to  be  free  and  clear 
of  any  demand  on  the  part  of  the  latter,  it  has  been  determined 
that  such  a  contract  provides  for  a  forfeiture  within  the  mean- 
ing of  a  statute  which  declares  that  a  party  may  be  relieved 
from  a  forfeiture  imposed  by  the  terms  of  a  contract  for  failure 
to  comply  with  its  stipulations,  by  the  payment  of  full  compen- 


=6  Walton  V.  Meeks,  120  N.  Y.  79; 
30  N.  Y.  St.  E.  266;  23  N.  E.  1115, 
afE'g  41  Hun,  311;  3  N.  Y.  St.  E.  377. 

»'  Mooi'e  V.  Brown,  41  N.  Y.  St.  R. 
847;  16  N.  Y.  Supp.  592. 

*  Seymour  v.  Cleveland,  9  S.  D. 
94;  68  N.  W.  171. 


^^  Brannon  v.  Curtis  (Tenn.  Cli. 
App.  1898),  53  S.  W.  234. 

*"  First  Nat.  Bank  v.  Jackson  (Tex. 
Civ.  App.),  40  S.  W.  833. 

*i  Bassett  v.  Sherrod,  13  Tex.  Civ. 
App.  327;  35  S.  W.  312. 
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sation  to  the  other  party.  ''^  Damages  are  also  recoverable  for 
dealing  with  property  in  a  way  not  justified  by  the  contract. 
Thus,  in  an  English  case  the  purchaser  paid  a  certain  sum  on 
account  of  the  purchase  money  and  agreed  to  pay  the  balance  on 
periodical  installments  with  interest,  and  in  default  the  vendor 
was  at  liberty  to  resell,  returning  a  sum  equal  to  unpaid  install- 
ments and  to  pay  the  vendee  the  balance,  and  all  the  install- 
ments except  the  last  were  paid  when  the  vendee  disappeared 
and  was  gone  for  more  than  a  year,  when  the  property  was  let 
by  the  vendor  who  was  unable  to  sell  it.  The  purchaser  offered 
to  pay  the  last  installment,  which  was  refused,  and  although 
specific  performance  was  denied,  damages  for  nonperformance 
were  allowed.* 

§  1782.  Liquidated  or  stipulated  damages. — Inasmuch  as 
the  question  of  liquidated  damages  has  been  considered  fully 
elsewhere  in  this  work,  **  we  shall  only  briefly  notice  here 
certain  decisions  which  are  pertinent  to  the  sale  or  exchange 
of  lands,  having  in  view,  however,  the  rules  heretofore  stated 
by  us.  Under  these  contracts  the  sum  may  be  fixed  in  such 
terms  as  to  be  a  penalty  ®  or  constitute  liquidated  damages.* 
But  the  recovery  of  liquidated  damages,  as  fixed  by  the  con- 
tract, also  depends  upon  the  character  of  the  vendee's  per- 
formance, such  as  proof  of  the  tender  thereof,  or  his  ability  and 
willingness,  in  case  the  vendor  has  failed  to  perform,  and  the  ques- 
tion of  waiver  by  the  vendor  is  also  material.'"  It  is  decided, 
however,  that  a  provision  for  liquidation  of  stipulated  damages  in 
a  contract  to  deliver  possession  of  land  is  invalid,  since  the  actual 
damages  can  be  readily  fixed,  and  if  there  are  no  actual  dam- 
ages there  can  be  no  recovery .^^     If  there  is  a  breach  of  a  con- 


*2  Barnes  v.  Clement  (S.  D.),  81 
N.  W.  301.  See  S.  D.  Comp.  Laws, 
sec.  4573. 

«  Cornwall  v.  Henson,  69  L.  J.  Oh. 
581;  [1900]  2  Ch.  298;  82L.  T.  N.  S. 
735;  49  Wkly.  Rep.  42.  See  id.  68  L. 
J.  Ch.  749;  [1899]  2  Ch.710;  81  L.  T. 
N.  S.  113;  48  Wkly.  Rep.  42. 

**  See  Sees.  1296-1334  herein. 

*5  Brownv.  Bellows,  4  Pick.(Mass.) 
178.     See  Noyes  v.  Phillips,  60  N.  T. 
408;  16  Abb.  N.  S.  (N.  T.)  400. 
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«  Tingley  v.  Culler,  7  Conn.  275; 
Chamberlain  v.  Bagley  11  N.  H.  234; 
Brinkeihoff  v.  Olf,  35  Barb.  (K.  Y.) 
27.     See  sec.  1767  herein. 

"  Lighthall  v.  McGuire,  20  App. 
Div.  248;  46  N.  T.  Supp.  987. 

^8  Eva  V.  McMahon,  77  Cal.  467.  See 
also  Easton  v.  Cressey,  100  Cal. 
75;  Drew  v.  Pedlar,  87  Cal.  443; 
Ricketson  v.  Richardson,  19  Cal.  330. 
See  Cal.  Civ.  Code,  sees.  1670,  1671. 
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tract  to  execute  a  deed  under  penalty,  which  is  intended  only 
for  faithful  performance  of  the  contract,  there  can  be  no  recovery 
of  such  penalty  as  liquidated  damages.'"  And  where  the  ven- 
dee refuses  to  complete  a  purchase  at  an  auction  sale  he  cannot 
recover  a  deposit  made  as  stipulated  damages  where  the  vendor 
resells  at  a  less  price.*  Again,  if  the  vendees  have  taken  pos- 
session under  a  recorded  deed,  an  agreement  that  a  certain  sum 
of  money,  paid  under  the  contract  of  sale,  shall  be  stipulated 
damages  in  case  of  the  vendee's  breach  does  not  limit  the  ven- 
dor's damages  on  failure  of  the  vendee  to  perform.^' 

§  1783.  Remote  and  speculative  damages — Consequential 
or  reasonaWy  anticipated  losses. — Damages  which  are  remote 
and  speculative  will  not  be  allowed.'^  The  rule  applies  that 
damages  must  be  the  natural  and  proximate  consequence  of  the 
breach  alleged,  such  as  would  result  in  the  usual  course  of 
things  and  the  contemplation  of  the  parties,  as  distinguished 
from  collateral  injury  or  loss  springing  out  of  special  circum- 
stances not  usually  attendant  upon  such  transactions,  and  which 
therefore  could  not  be  held  to  have  been  in  the  minds  of  the 
contracting  parties.^  So,  in  case  of  nonerection  of  buildings 
and  improvements  promised,  the  location  not  being  fixed,  the 
damages  are  remote  and  speculative  and  not  allowable.^  And 
for  breach  of  a  covenant  to  convey,  the  yearly  rental  value  of 
a  mill,  having  no  existence  but  suitable  for  such  a  site,  cannot 
be  recovered,*  nor  can  the  loss  of  profit  from  a  resale,  of  which 
the  vendor  had  no  knowledge  at  the  time  of  entering  into  the 
contract,  be  allowed  as  damages,*  nor,  where  the  vendees  be- 


«  Dyer  V.  Dorsey,  1  Gill  &  J.  (Md.) 
440. 

«>  Schmidt  v.  Eamsay,  6  Pa.  Dist. 
E.  584;  20  Pa.  Co.  Ct.  180;  Lea  v. 
Wliitaker,  L.  R.  8  0.  P.  70.  See  Cur- 
tis V.  Aspinwall,  114  Mass.  187. 

61  Smith  Granite  Co.  v.  Newall  (R. 
I.  1900),  47  Atl.  597.  See  Schaick  v. 
Lese,  66  N.  T.  Supp.  64;  31  Misc. 
Eep.  610. 

'"Ansley  v.  Bank  of  Piedmont,  113 
Ala.  467;  21  So.  59;  Kempner  v. 
Cohn,  47  Ark.  519,  527;  1  S.  W.  869; 


58  Am.  Eep.  775.  See  sees.  1750, 
1751  herein. 

58  Burton  v.  Henry,  90  Ala.  281;  7 
So.  925;  Kempnerv.  Cohn,  47  Ark. 
519,  527;  1  S.  W.  869;  58  Am.  Eep. 
775. 

^Ansley  v.  Bank  of  Piedmont,  113 
Ala.  467;  21  So.  59. 

^Clagett  V.  Easterday,  42  Md. 
617. 

MLoney  v.  Oliver,  21  Ont.  89; 
Lynch  v.  Wright  (U.  S.  C.  C.  D.  N. 
Y.),   94  Fed.   703.    See    Warren  v. 
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fore  payment  made,  and  by  written  notice  refuses  to  perform 
an  executory  contract  of  sale,  can  the  vendee,  in  the  absence 
of  fraud,  recover  damages  which  he  might  have  sustained 
owing  to  his  inability  to  fulfill  other  contracts  made  on  the 
strength  of  the  vendor's  performance  of  his  contract,"  nor, 
within  the  rule  of  remote  damages  not  being  recoverable,  can 
there  be  included  the  loss  arising  from  an  increase  in  value  of 
land  which  could  have  been  purchased  if  an  abstract  of  title 
of  other  land  had  been  furnished  in  time  to  enable  money  to  be 
raised  thereon.®  But  the  loss  reasonably  anticipated  by  the 
parties  as  likely  to  be  caused  by  the  breach  is  recoverable,®  al- 
though the  fact  that  the  vendor  was  unable  to  buy  another  farm 
by  reason  of  the  vendee's  breach  of  contract  is  immaterial  es- 
pecially where  the  vendor  resells  the  land  on  the  same  terms  as 
those  of  the  original  contract.™ 

§  1784.  Standing  of  parties  in  life  is  no  part  of  the  dam- 
ages for  the  breach  of  a  contract  for  the  sale  of  land.'' 

§  1785.  Interest.^ — If  the  breach  arises  from  the  vendor's  in- 
ability to  convey  a  good  title,  interest  is  recoverable  from  the 
date  of  payment,  on  all  money  paid  on  the  contract  as  principal 
or  interest  and  also  upon  all  taxes  paid.®  So,  in  case  of  failure 
to  convey,  interest  is  recoverable  upon  the  consideration  paid, 
not  necessarily  from  the  date  of  the  covenant  but  from  the  time 
the  money  was  payable  without  interest  or  began  to  lose  inter- 
est.* Equity  will  also,  in  case  of  refusal  to  convey,  allow  inter- 
est on  the  price  to  be  paid  for  the  land,  even  though  the  vendee 
is  to  forfeit  the  contract  if  he  fails  to  pay  punctually,  the  for- 
feiture being  waived."*    And  where  a  deposit  was  made,  with  a 


Bacon,  8  Gray  (Mass.),  397,  under 
sec.  1746  herein  as  to  delay  in  per- 
formance. 

'^  Lewis  V.  Lee,  15  Ind.  499. 

58  Pendleton  v.  Cline,  85  Cal.  142; 
24  Pac.  659. 

69Hurd  V.    Dunsmore,   63   N.    H. 
171. 

6»  Munroe  v.  South  (Tex.  Civ.  App. 
1901),  64  S.  W.  1014.     See  also  Lewis 
T.  Lee,  15  Ind.  499. 
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81  Rowland  V.  Dowe,  2  Murph.  (N. 
C.)  347,  no  discussion. 

62Seesecs.  1734,  1736,  1737,  1741, 
1742,  1745,  1754,  1756,  1758,  1766 
herein. 

^^Lancouve  v.  Dupre  (Minn.),  55 
N.  W.  129. 

8*Herndon  v.  Venable,  7  Dana 
(Ky.),  37L 

85  Bellamy  v.  Kagsdale,  14  B.  Mon. 
(Ky.)  293. 
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right  to  the  return  thereof  if  the  title  should  prove  not  valid, 
interest  is  recoverable  thereon  from  the  time  of  demand  and  re- 
fusal to  return  the  same,  where  there  is  an  inability  to  pass  a 
valid  title.*  So  interest  on  the  market  value  of  the  land  from 
the  time  the  contract  should  have  been  performed  is  recover- 
able.^ Again,  interest  paid  by  a  purchaser  upon  money  bor- 
rowed by  him  to  complete  the  purchase,  and  kept  idle,  pending 
an  endeavor  by  the  vendor  to  clear  up  the  title,  may  be  recovered 
as  damages  against  the  latter  for  breach  of  the  contract."^  But 
interest  on  purchase  money  lying  idle  is  not  recoverable  after 
the  date  specified  for  the  conveyance  of  the  estate.®  It  is  de- 
cided, however,  that  interest  is  not  allowable  as  damages  for 
the  breach  except  after  demand  made  succeeded  by  nonper- 
formance.'" And  interest  on  damages  for  failure  of  title  runs 
only  from  the  time  of  eviction  or  loss,  in  the  absence  of  a  lia- 
bility to  the  owner  for  mesne  profits  prior  to  said  time.''' 

§  1786.  Grantee  who  is  trustee — Interest  on  profits  of  re- 
sale.— If  a  grantee  of  an  interest  in  real  property  occupies  a 
position  of  confidence  to  the  grantor  and  the  latter  is  not  in- 
formed of  all  the  material  facts  affecting  the  value  of  the  prop- 
erty, and  the  price  received  does  not  approximate  reasonably 
near  to  a  fair  and  adequate  consideration  for  said  interest,  said 
grantee  holds  only  under  a  sale  which  may  be  avoided,  and 
is  liable  to  the  grantor  for  the  amount  of  the  advance  or  profits 
at  which  the  property  was  resold,  but  he  is  not  liable  for  inter- 
est on  such  amount  wliere  said  money  did  not  come  into  his 
hands  in  the  execution  of  an  express  trust  and  there  is  no 
contract  express  or  implied  to  pay  interest,  and  said  grantee 
had  claimed  the  money  as  his  own  and  there  was  nothing  to 
show  that  he  did  not  in  good  faith  believe  that  he  might 
properly  purchase  from  the  grantor.'^ 

§  1787.  Set-off,  recoupment,  counterclaim  and  deductions. 

— The  question  of  what  may  be  allowed  by  way  of  set-off,  recoup- 


68  Turner  v.  Reynolds,  81  Cal.  214. 
6"  Warren  v.  Wheeler,  21  Me.  484. 
68  Sherry  v.  Oke,  3  D.  P.  C.  349. 
63  Metcalfe  v.  Fowler,  6  M.  &  W. 
830;  10  L.  J.  Ex.  84. 
">  Wells  V.  Abernethy,  5  Conn.  222. 


"  Brown  v.  Allen,  88  Hun(]Sr.  Y.), 
401;  68  N.  Y.  St.  R.  815;  34  N.  Y. 
Supp.  805,  aff'd  152  N.  Y.  647;  46  N. 
E.  1145. 

'^Marmion  v.   McClellan,  11  App. 
D.  C.  467;  25  Wash.  L.  Rep.  790. 
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meat,  counterclaims  or  reductions  has  been  considered  else- 
where in  this  chapter  in  connection  with  matters  to  which  they 
properly  belong,  and  we  shall  therefore  only  briefly  consider 
it  here."*  It  is  a  general  rule  that  where  the  vendor's 
title  is  altogether  defective  the  rents  and  profits  are  not 
recoverable  from  the  vendee,  for  the  reason  that  he  would 
ordinarily  be  liable  to  the  owner  of  the  land  therefor.'^  And 
where  an  action  is  treated  as  one  to  rescind  a  contract  for 
land  conveyed  by  the  plaintiff's  agent  for  less  than  the  amount 
authorized  by  the  plaintiff,  the  rents  of  the  premises  from  the 
commencement  of  the  action  may  be  set  off  against  improve- 
ments made  in  good  faith,  where  the  land  has  no  rental  value 
without  the  improvements.''  Again,  where  the  vendee's  claim 
for  damages  has,  by  judgment,  been  reduced  by  the  value  of 
improvements,  it  is  res  judicata  precluding  a  subsequent  set-off 
therefor  in  an  action  for  interest  on  the  purchase  money,  and 
this,  although  ordinarily  the  vendee  is  entitled  to  damages,  un- 
der an  executory  contract  of  sale,  for  being  wrongfully  kept 
out  of  possession,  and  he  is,  upon  recovery  of  such  damages, 
only  liable  for  interest  on  the  unpaid  purchase  money/'  If  a 
purchaser  who  has  abandoned  his  contract  is,  in  a  suit  to  re- 
cover the  money  paid  thereunder,  held  liable  by  way  of  a  coun- 
terclaim for  waste  and  damage  to  the  premises  while  in  posses- 
sion, he  is  estopped  by  said  judgment  from  recovering  the 
amount  of  said  counterclaim  and  the  balance  of  the  property, 
where  he  has  also  received  in  sales  more  than  he  paid  for  the 
entire  land."  But  where  the  statute  permits  a  tort  to  be  availed 
of  as  a  counterclaim,  only  where  it  arises  out  of  the  contract  or 
transaction  relied  on  as  the  foundation  of  plaintiff's  claim,  or 
where  it  is  connected  with  the  subject  of  the  action,  a  counter- 
claim for  the  value  of  the  use  of  the  land  by  the  vendee, 
who  was  wrongfully  in  possession  prior  to  the  making  of  an 
executory  contract  for  the  sale  of  said  land,  cannot  be  availed  of 
against  the  vendee's  claim  for  damages  for  wrongful  eviction  from 


78  See  sees.  1737,  1738,  1754,  1755, 
1766,  1778-1780  herein. 

"Dunnioa  V.  Sharp,  7  Mo.  71;  but 
see  Lancoure  v.  Dupre  (Minn. ),  55 
N.  W.  129. 
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'5  Van  Zandt  v.  Brantley,  16  Tex. 
Civ.  App.  420;  42  S.  W.  617. 

™Abrahamson  v.  Lamberson,  68 
Minn.  454;  71  N.  W.  676. 

"  Durham  Consol.  L.  &  I.  Co.  v. 
Guthrie,  123  N.  C.  185;  81  S.  E.  601. 
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possession.'^  Again,  in  an  action  to  recover  the  purchase 
money,  the  vendee  may  set  off  or  counterclaim  the  value  of  the 
use  of  the  land  during  the  time  the  vendor  withholds  possession, 
refusing  to  surrender  the  same.''  And  where  the  vendor  under 
an  executory  contract  of  sale  commits  waste  while  wrongly  in 
possession,  the  damage  occasioned  thereby  may  be  recouped  in  an 
action  for  specific  performance  against  the  amounts  due  as 
principal  or  interest  of  the  purchase  price,  and  this  applies  to 
the  assignee  where  torts  were  committed  before  the  assignment, 
but  not  where  they  were  committed  thereafter.*  But  taxes 
during  occupancy  cannot  be  deducted,  where  the  consideration 
is  to  be  paid  in  crops  to  be  raised  and  delivered  as  deferred  pay- 
ments under  an  executory  contract  for  sale.^'  The  money  paid 
at  an  auction  sale  should,  however,  be  considered  in  reduction 
of  damages  for  failure  of  the  purchaser  to  complete  his  con- 
tract.^ And  the  unpaid  purchase  price  should  also  be  de- 
ducted.^ 

§1788.  Pleadings. —  It  is  sufficient,  in  an  action  for  the 
breach,  to  set  forth  the  covenant  fully  and  its  violation  with  an 
averment  of  damage  in  a  specified  sum,  and  matters  which  are 
merely  those  of  proof  such  as  the  nature  of  the  damage  need 
not  be  averred.**  A  complaint  is  bad,  however,  which  does  not 
sufficiently  state  a  cause  of  action,**  and  plaintiff  must  also  re- 
cover on  his  own  theory  of  the  case  or  not  at  all.*"  But  if  there 
is  a  failure  to  aver  that  any  damages  are  suffered  by  the  alleged 
breach  the  complaint  is  bad  on  demurrer.^  And  subsequent 
modifications  of  the  contract  extending  the  time  of  payment 
must  be  specially  pleaded  to  be  available.^  But  expenses  of 
preparing  title  papers  and  the  abstract  may  be  recovered  without 

™McLane  v.  Kelly,  72  Minn.  395; 
75  N.  W.  601. 

'»Craggs  V.  Earle,  8  Okl.  462;  58 
Pac.  637. 

8"  Abrahamson  v.  Lamberson,  72 
Minn.  308;  75  N.  W.  226. 

siMuenchow  v.  Roberts,  77  Wis. 
520;  46  N.  "W.  802. 

82  Curtis  V.  Aspinwall,  114  Mass. 
187.     See  sec.  1766  herein. 


'SDoherty  V.  Dolan,  65  Me.  87;  20 
Am.  Rep.  677;  Boyd  v.  Vanderkempt, 


1  Barb.  Ch.  (N.  T.)  273.  See  sec.  1737 
herein. 

^  Hartman  v.  Reuby,  16  App.  D. 
C.  45. 

8»  Kaplan  v.  Cohen,  68  N.  T.  Supp. 
766;  34  Misc.  Eep.  91. 

86  Catterlin  V.  Bush  (Or.  1901),  65 
Pac.  1064. 

87  Smith  V.  Humphreys,  88  Me. 
345;  34  Atl.  166. 

88  Penwell  v.  Wilkinson,  97  Mich. 
10;  56  N.  W.  235. 
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alleging  special  damage.®  A  material  issue  relied  on  should, 
however,  be  raised  by  the  pleadings.  Thus  performance  of  con- 
ditions, required  by  the  contract  to  be  performed  by  the  plain- 
tiff, should  be  averred,  as  should  any  excuse  for  nonperform- 
ance in  order  to  admit  testimony  showing  the  reason  for  such 
nonperformance.*  Again,  if  there  are  mutual  conditions  in  the 
contract,  neither  party  can  recover  without  averring  perform- 
ance or  an  offer  to  perform  on  his  part.''  But  an  averment  of 
performance  by  plaintiffs  as  fully  as  they  could  and  of  willing- 
ness to  convey  the  title,  in  an  action  for  damages  for  failure  to 
purchase  land,  is  not  demurrable.''  If  the  breach  is  of  an  oral 
contract  damages  cannot  be  recovered  under  a  petition  claiming 
under  a  written  contract  in  the  absence  of  a  proper  amend- 
ment.'* So  where  the  vendee  refuses  to  complete  his  contract, 
a  declaration  which  claims  the  damages  as  for  a  liquidated 
amount  due  on  the  contract,  is  bad  on  demurrer,  unless  there 
is  a  failure  to  raise  the  objection  until  after  verdict,  in  which 
case  it  wUl  be  considered  as  amended.*^  In  case  breaches  of  the 
terms  of  purchase  at  a  judicial  sale  are  rehed  upon  it  is  neces- 
sary to  aver  that  the  defendant's  bid  was  accepted  and  approved 
by  the  court ;  but  a  resale  need  not  be  averred  in  case  of  a  pur- 
chaser's breach  of  contract  under  a  judicial  sale  ;  nor  need  con- 
ditions implied  by  law  be  averred.  Thus,  in  case  of  a  judi- 
cial sale  in  an  action  to  recover  damages  against  a  purchaser 
after  resale,  it  need  not  be  averred  that  the  order  for  resale  pro- 
vided that  it  should  be  at  defendant's  risk.**  Again,  if  mate- 
rial allegations  are  not  controverted  they  are  to  be  taken  as 
true  where  the  Code  so  provides.'^  But  amendments  will  not 
be  allowed  which  are  a  clear  departure  from  the  cause  of  action 
set  up  in  the  original  complaint."    If  a  counterclaim  is  relied 


"  Fagan  v.  Davison,  2  Duer  (N. 
T.),  153. 

8»  Tichenor  v.  Newman,  186  111. 
264;  57  N.  E.  826. 

91  Kandabaugh  v.  Hart,  61  Ohio 
St.  73;  55  N.  E.  214. 

92  Howison  V.  Oakley,  118  Ala.  215; 
23  So.  810. 

98  Saatoff  V.  Scott,  103  Iowa,   201 ; 
72  N.  W.  492. 
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95  Howison  V.  Oakley,  118  Ala.  215; 
23  So.  810. 

96  Hauser  v.  Harding,    126  N.   C. 
295;  35  S.E.  586. 

9'  Anthony  v.  Slayden(Colo.  1900), 
60  Pac.  826. 
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upon  it  must  be  sufficiently  averred  within  the  requirements  of 
statutes  which  provide  for  such  pleas.* 

§  1789.  Evidence  of  value — Remarks. — The  question  of 
what  constitutes  proper  evidence  of  value  has  been  decided  dif- 
ferently in  the  several  jurisdictions,  although  it  does  not  nec- 
essarily follow  that  each  decision  is  exclusive  of  rules  in  other 
jurisdictions,  unless  they  are  in  conflict  therewith.  As  will  be 
observed,  from  the  following  decisions,  there  is  a  tendency  on 
the  part  of  the  courts  rather  to  enlarge  than  to  restrict  what 
might  be  designated  as  strictly  principle  evidence,  that  is,  pri- 
marily each  case  should  upon  principle,  perhaps,  be  based  upon 
its  own  ordinary  or  peculiar  circumstances,  since  each  case 
as  a  rule  contains  some  peculiar  determinative  element  of  greater 
or  less  weight  rendering  it  exceedingly  difficult,  if  not  almost 
impossible,  to  find  other  authoritative  decisions  based  upon  ex- 
actly the  same  facts  as  the  one  to  be  decided.  But  the  strict 
enforcement  of  such  a  principle  would  result  in  an  exclusive 
rule  which  would  rather  tend  to  delay  than  to  expedite  the  trial 
of  causes,  and  would  in  the  larger  number  of  decisions  prevent 
the  proper  enforcement  of  remedies.  Logically  there  may  be 
certain  deductions  from  like  or  substantially  similar  conditions, 
and  for  this  reason  similar  instances  liave  been  and  are  con- 
stantly recognized  as  evidential  factors  of  at  least  some  weight^ 
and  this  applies  to  questions  of  evidence  of  value.  We  shall, 
however,  not  attempt  to  deduct  any  positive  or  arbitrary  rule, 
but  will  confine  ourselves  to  stating  below  the  various  decisions 
as  rendered  by  the  courts. 

§  1790.  Evidence  of  value— What  admissible. — The  con- 
sideration will  be  evidence  of  value,  where  the  value  of  the  land 
with  interest  measures  the  damages  for  breach  of  covenant  upon 
a  bond.™  So  the  value  of  the  land  is  measured  by  the  considera- 
tion money  and  interest  in  an  action  upon  a  title  bond.'  And 
where  the  value  of  the  land  at  the  time  of  sale  measures  the 
damages,  for  a  failure  to  convey  as  covenanted,  such  value  is  to 


98  Christy  v.  Arnold  (Ariz.),  36 
Pac.  918. 

™See  Greenleaf  on  Ev.  (16th  ed.) 
sec.  14  V. 


100  Duncan  v.  Turner,  2  J.  J.  Marsh. 
(Ky. )  399.   See  sec.  1840  herein. 

I  Stewart    v.    Noble,     1    Greenlf. 
(Iowa)  26. 
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be  ascertained  by  the  price  given,  or  other  evidence.^  Again, 
where  there  is  an  issue  whether  the  purchase  price  was  to  be 
paid  wholly  in  money,  or  in  money  and  corporation  stock,  evi- 
dence is  admissible  as  to  the  value  of  the  land  and  the  value  of 
the  stock.^  The  general  cash  value  of  the  land  must  also  be 
taken.''  So  firewood  which  enhances  the  value  of  the  land  may 
be  considered.^  And  where  the  vendor  sues  for  a  breach  of  con- 
tract by  the  purchaser  and  recovers  judgment  for  the  amount 
of  a  check  given  by  the  latter  at  the  time  of  executing  the  con- 
tract, said  judgment  is  sustained  by  evidence  that  the  value  of 
the  property  is  greater  than  the  amount  of  the  check."  But  the 
highest  market  value,  regardless  of  the  causes  which  contribute 
thereto,  does  not  control,  since  favorable  or  peculiar  circum- 
stances may  increase  the  value  in  the  market  to  a  sum  beyond 
the  fair  cash  value.^  The  price  obtained  at  a  resale  is  also  en- 
titled to  weight  upon  the  question  of  damages  for  refusal  of  a 
purchaser  at  auction  to  complete  his  contract  of  purchase.*  And 
in  order  to  show  the  value  of  the  lands,  in  an  action  for  breach 
of  a  contract  to  convey  the  same,  evidence  is  admissible  that 
the  plaintiff  sold  the  property  at  a  stated  profit. '  So,  in  case 
of  the  breach  of  a  contract  to  exchange  lands  upon  the  basis  of 
values  to  be  fixed  by  an  appraisement,  such  appraisement  is 
evidence  of  value  and  a  less  price  brought  at  a  subsequent  auc- 
tion sale  evideuces  its  then  value,  and  evidence  is  also  perti- 
nent that  its  value  had  not  depreciated  in  the  meantime.'"  And 
if  there  is  no  other  evidence  of  value  than  a  resale  that  will  be 
conclusive.'^  Evidence  of  the  amount  of  diminution  of  the  land 
is  also  admissible  where  the  action  is  to  set  aside  the  sale  by 
reason  thereof.'^  So  evidence  of  the  price  the  vendor  paid  for 
land  is  admissible  in  an  action  against  the  vendee,  where  the 


i'Eutledge   v.    Lawrence,  1  A.  K. 
Marsb.  ( Ky.)  396. 

8  Larkinsville  Min.    Co.   v.  Flippo 
(Ala.  1901),  30  So.  358. 

^  Lewis  V.  Lee,  15  Ind.  499. 

'Muenohow   y.  Roberts,    77   Wis. 
520;  46isr.  W.  802. 

'  Bucklen  v.  Hasterlik,  51  111.  App. 
182. 

'Dady  v.  Condit,   188  111.  234;  58 
N.  E.  900,  rev'g  87  111.  App.  250. 
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8  Adams  V.  McMillan,  7  Port.  (Ala.) 
73;  Gardner  v.  Armstrong,  31  Mo. 
535. 

^  Turner  v.  Brooks  (Tex.  Civ. 
App.),  21  S.  W.  404. 

1°  Brigham  v.  Evans,  113  Mass.  538. 

"Engelv.  Fitcb,  10  B.  &  S.  738; 
L.  E.  3  Q.  B.  314;  L.  E.  4  Q.  B.  659. 

12  Nortbrup  v.  Sullivan,  47  La.  Ann. 
715:  17  So.  259. 
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defense  relied  upon  is  false  representations  as  to  value  and  the 
agreement  was  to  pay  a  stipulated  price  upon  the  happening  of 
a  certain  event.'^  If  a  party  refuses  the  title,  under  a  contract 
that  the  vendor  is  to  furnish  an  abstract  and  give  a  good 
title,  the  burden  of  proof  is  upon  such  party  to  show  that  there 
is  a  threatened  diminution  of  the  market  value  of  the  land  by 
reason  of  facts  extraneous  to  the  abstract.'^ 


§  1791.  Evidence  of  value — What  admissible — Continued. 

— Peculiar  advantages  or  disadvantages  may  be  shown  in  de- 
termining the  value  of  a  part  of  the  land,  the  title  to  which  has 
failed,  and  all  reasonable  latitude  should  be  allowed  in  such  an 
inquiry.^  So  evidence  of  the  value  of  the  land  as  a  mill  site 
may  be  given  where  there  was  a  mill  site  on  the  land  granted.'^ 
But  the  value  of  a  manufacturing  plant  is  its  value  as  an  en- 
tirety at  the  time  of  the  breach,  having  in  its  view  the  pur- 
poses for  which  it  was  intended  and  for  which  it  was  to  be 
used  in  the  place  where  it  is  located,  and  such  value  is  not  de- 
termined by  a  consideration  of  the  value  of  the  separate  ele- 
ments composing  the  property."  The  price  at  which  lots  are 
sold  may  also  be  evidence  of  value,  but  the  market  price  controls, 
in  an  action  for  damages  for  breach  of  contract  to  convey. ^^  So 
the  prices  at  which  such  lots  or  land  are  being  sold  in  the  mar- 
ket at  the  time  is  the  market  value.'*  Again,  in  estimating  the 
value  of  the  land  at  a  particular  time,  evidence  of  the  value  of 
other  land,  whether  in  the  neighborhood  or  more  remote  and 
the  value  of  particular  portions  of  land  in  question,  as  well  as 
the  sum  witnesses  thought  the  whole  tract  might  have  brought 
"  based  upon  the  price  at  which  lands  in  the  same  town  were 
selling  in  the  market  at  the  time  "  may  be  received  as  circum- 
stantial evidence  of  the  value.  Nor  are  the  jury  confined  to 
the  value  of  the  land  for  agricultural  purposes  or  the  probable 


15  Morman  v.  Harrington,  118 
Mich.  623;  5  Det.  L.  N.  621;  4  Chic. 
L.  J.  Wkly.  2;  11  N.  W.  242. 

"  Hallifleld  v.  Handrum  (Tex.  Civ. 
App.  1903),  71  S.  W.  979. 

16  Beaupland  v.  McKeen,  28  Pa.  St. 
124. 


w  Clagett  V.  Easterday,  42  Md.  617. 

"  Sloan    y.    Baird,   12    App.  Div. 
(N.  T.)  481;  42  N.  Y.  Supp.  38. 

18  Marriner  v.    Dennison,   91   Cal. 
555. 

1'  Johnson   v.    McMuUin,  3  Wyo. 
237;  21  Pac.  701;  4  L.  R.  A.  670. 
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value  thereof  for  building  lots,  but  they  may  consider  the  mar- 
ketable value  at  the  time  of  the  breach  and  form  their  opinion 
"  from  taking  a  view  of  all  the  objects  for  which  the  land  was 
desirable.  "*  The  value  of  premises  may  also  be  shown  by 
proof  of  value  of  adjacent  land,  although  of  a  different  qual- 
ity.*^ So  sales  of  neighboring  land  subsequent  to  the  date  of 
the  breach  of  the  contract  of  sale  may  be  admissible,  in  the 
discretion  of  the  court,  to  show  value.^  Again,  the  price  for 
which  lands  in  the  immediate  vicinity,  suitable  for  the  purpose 
desired,  could  have  been  purchased,  and  the  price  for  which  the 
land  was  sold  should  be  considered  in  determining  the  market 
value  of  land  in  an  action  for  breach  of  contract  to  convey .** 
But  the  rule  has,  however,  been  qualified  in  so  far  that 
the  jury  may,  to  a  certain  extent,  consider  the  value  of  other 
lands  and  determine  in  view  of  all  the  circumstances  surround- 
ing such  other  property  how  far  it  tends  to  fix  the  value  of  the 
land  in  question,  as  where  sales  of  such  other  land  take  place 
about  the  same  time  the  value  of  the  land  under  consideration 
is  to  be  fixed  and  there  is  a  general  similarity  in  character,  loca- 
tion and  adaptability  to  use.-*  If,  however,  the  value  of  other 
property  of  the  same  kind  has  become  fixed  by  the  extent  of  its 
purchase  and  sale,  it  will  establish  the  market  value  of  the  prop- 
erty in  question.* 

§  1792.  Evidence  of  value — What  inadmissible. — Evidence 
of  value  at  the  time  of  the  execution  of  the  covenant  is  irrele- 
vant.* And  the  price  paid  by  a  vendee  in  a  contract  for  the 
sale  of  land,  who  repurchases  the  same  after  it  has  been  sold 
under  a  mortgage  or  judgment  lien  existing  at  the  time  of  the 
contract,  is  no  criterion  of  the  damages  he  has  sustained  in  an 
action  against  his  vendor  for  eviction.^  Nor  is  proof  of  the 
sum  at  which  the  land  was  subsequently  sold  at  private  sale, 
without  notice  to  the  defaulting  purchaser,  sufficient  to  estab- 


!»  Warren  v.  Wheeler,  21  Me.  484. 

21  White  V.  Herman,  51  111.  243. 

22  Barbour  v.  jSTiohols,  3  R.  I.  187. 
28  Manimer  v.   Dennisou,  91    Cal. 

555;  27Pac.  927. 
24  Dady  v.  Condit,  104  111.  App.  507. 
26  Sloan  V.  Balrd,  162  N.  Y.  327;  30 
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12  App.  Div.  481;  42  N.  T.  Siipp.  38. 

26  Marshall   v.   Haney,  4  Md.   498; 
59  Am.  Dec.  92. 

27  Martin  v.  Atkinson,  7  6a.  228;  50 
Am   Dec,  403. 
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lish  the  value  of  the  land.*  Nor  is  the  price  obtained  at  a. 
sheriff's  sale  any  criterion  for  the  estimation  of  damages,  to 
which  a  prior  grantee  was  entitled  against  the  judgment  cred- 
itor, where  such  sale  was  improperly  made  against  a  prior 
grantor.^  And  what  another  person  paid  for  a  half  interest 
in  the  property  is  irrelevant  upon  the  question  of  value  of  the 
other  half  interest  three  months  prior  thereto.*'  Nor  can  the 
jury  consider,  as  throwing  light  upon  the  value  of  the  premises 
in  question,  the  value  of  other  lands  which  they  have  viewed.'" 
Nor  should  evidence  of  the  value  of  the  land  for  a  particular 
purpose  be  considered.®  Nor  can  it  be  shown  that  the  land  has 
a  particular  value  to  the  vendee,  where  the  value  of  the  land  at 
the  time  of  sale  is  the  measure  of  damages  for  the  vendor's 
breach  of  contract  by  a  second  sale.^  And  in  case  of  a  breach 
of  an  agreement  to  sell,  its  prospective  value  by  dividing  it  into 
lots  and  making  improvements  is  inadmissible.^  Again,  in  esti- 
mating the  value  of  the  land  in  awarding  damages  for  breach 
of  an  executory  contract  of  sale,  the  value  of  the  use  of  the 
land  cannot  be  added.''  And  evidence  of  a  contract  to  sell  to 
another  may,  in  the  court's  discretion,  be  refused  admission, 
where  the  loss  of  an  opportunity  to  sell  to  a  third  person  is  al- 
leged as  special  damages,  in  an  action  for  damages  for  declaring 
forfeited  an  option  to  purchase  mining  property.*  So  evidence 
is  inadmissible  that,  soon  after  the  purchaser  had  refused  to 
take  the  land,  other  persons  had  offered  to  purchase  it  at  the 
same  price  he  was  to  pay.^  Nor,  where  the  action  is  by  the 
vendee  for  breach  of  a  contract  to  convey,  can  evidence  be 
given  upon  the  question  of  value,  showing  that  the  vendor  had 
allowed  his  brother  to  stay  on  the  land  without  rent,  and  that 
it  was  altogether  unproductive  to  him.*     Evidence  is  also  in- 


2'  Keitel  v.  Zimmerman,  19  Misc. 
Kep.  581;  43  JT.  Y.  Supp.  676. 

^  Clowes  V.  Dickenson,  9  Cow.  (N. 
Y. )  493. 

83 Irvine  v.  Brady  (Tex.),  19  S.  W. 
1028. 

aiDady  v.  Condit,  188  111.  234;  58 
jST.  E.  900,  rev'g  87  111.  App.  250. 

32  Lewis  V.  Lee,  15  Ind.  449. 

88 Mitchell  V.  Simons  (Tex.  Civ. 
App.  1899),  53  S.  W.  76, 


^  Boyd  V.  De  Lanoey,  91  Hun  (N. 
Y.),  542;  70  N.  Y.  St.  E.  830;  36  X. 
Y.  Supp.  245. 

85  Muenchow  v.  Roberts,  77  Wis. 
520;  46  N".  W.  802. 

8«  Hanson  V.  Smith  (U.  S.  C.  C.  9th 
C),  36  C.  C.  A.  581;  94  Fed.  960. 

8'  Lewis  V.  Lee,  15  Ind.  499. 

88  Jamison  v.  Keith,  19  Ky.  L.  Eep. 
511;41S.  W.  33. 
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admissible  of  the  cost  of  erecting  improvements  on  adjacent 
land,  in  consequence  of  the  failure  of  title  to  a  part  of  the 
land.39 

§1793.  Evidence  of  value  continued— "  Booms."— Gen- 
erally the  prices  at  which  city  lots  are  being  bought  and 
sold  is  their  market  value  and  the  fact  that  because  of  a  "  boom  " 
the  prices  are  fictitious  is  immaterial.*  If  property  derives  its 
value  from  what  is  termed  a  "  boom  "  in  suburban  lands  and  it 
is  properly  situated  and  of  a  proper  amount  to  bear  it  and  such 
demand  is  for  the  purpose  of  development,  it  is  proper  to  show 
that,  by  reason  thereof,  the  demand  for  property  was  unusual 
and  extraordinary  for  suburban  homes,  and  that  such  demand 
existed  at  the  time  of  the  breach  of  the  contract  as  well  as  at 
the  time  of  its  execution,  and  also  that  it  continued  to  exist  for 
a  reasonable  length  of  time  after  the  breach,  for  the  value  of  the 
property  in  the  market  is  its  value  for  the  most  valuable  purposes 
for  which  it  is  available.  It  may  also  be  proven  that  many 
companies  were  formed,  at  or  about  the  date  of  the  breach,  for 
the  purpose  of  purchasing,  developing,  and  exploiting  suburban 
property.  But  it  is  incompetent  to  show,  as  original  testimony, 
that  by  the  expenditure  of  large  sums  of  money  in  improvements, 
large  amounts  of  money  might  be  realized  in  speculation,  al- 
though such  evidence  might  be  admissible  on  cross-examination 
as  showing  the  reason  for  the  existence  of  the  demand.  Again 
if  such  project  for  improvements  existed  and  if  it  created  a 
real  demand,  that  demand  necessarily  affects  the  market  value.^' 


»« Beaupland  v.  McKeen,  28  Pa.  St. 
124. 

«  Johnson  v.  McMuUin,  3  Wyo.  23T ; 
21  Pac.  701;  4  L.  E.  A.  670.  "  It  is 
urged  that  these  were  '  fictitious  ' 
values.  All  city  values  are  in  the 
same  sense  fictitious.  It  was  not 
the  value  for  agricultural  purposes 
nor  indeed  for  any  other  immediate 
use.  But  it  is  the  sum  for  which  the 
property  was  purchasable  at  the 
time,  and  it  was  not  purchasable  for 
less.  It  is  the  price  at  which  pur- 
chasers having  the  best  means  of 
knowledge  were  willing  to  invest 
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their  money.  This  constitutes  the 
market  value,  and  it  is  in  no  proper 
sense  a  fictitious  value."  Id.,  per 
Corn,  J. 

^1  Allison  v.  Cocke,  23  Ky.  L.  Eep. 
1589;65S.  W.  342.  See  Miss.  &  Rum 
Eiver  Boom  Co.  v.  Patterson,  98  U. 
S.  403;  25  L.  Ed.  206,  holding  that 
the  adaptability  of  lands  for  the  pur- 
pose of  booms  is  a  proper  element  of 
consideration  of  value  of  lands  con- 
demned. See  also  Furnian  St.  Case, 
17  Wend.  (N.  T. )  639;  Goodin  v.  Canal 
Co.,  18  Ohio  St.  169;  98  Am.  Dec. 
95;  Young  v.  Harrison,  17  Ga.  30. 
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The  above  rule  does  not,  however,  apply  where  land  is  of  a  peculiar 
value  to  a  single  purchaser.''^  And  if  the  "  boom  "  is  not  an 
existing  one  but  is  to  be  created,  so  that  the  value  depends  upon 
the  contingencies  and  uncertainties  of  the  future,  and  no  real 
demand  enhancing  the  value  is  occasioned  by  such  "  boom  "  the 
case  is  within  the  rule  which  precludes  damages  for  loss  of 
profits  speculative  and  conjectural  in  character.'^  So  an  in- 
struction, which  is  to  the  effect  that  if  the  land  had  an  increased 
market  value,  on  the  date  provided  for  its  conveyance,  by  reason 
of  a  boom  in  acreage  property,  the  jury  in  estimating  the  meas- 
ure of  damages  must  take  such  increased  value  into  considera- 
tion, whether  such  boom  was  permanent  or  temporary,  and 
whether  there  would  have  been  at  that  time  any  demand,  or  not, 
for  the  lots  if  the  land  had  been  subdivided,  is  misleading,  for 
even  if  the  land  was  increased  in  value  by  a  "  boom,"  that 
added  value  could  in  no  way  enter  into  the  consideration  of 
the  jury,  unless  the  increased  value  made  it  worth  more,  on 
the  date  for  its  conveyance,  than  the  contract  price.** 


*2Five  Tracts  of  Land  v.  U.  S.,  41 
C.  C.  A.  580;  10  Fed.  661.  See 
Alloway  v.  Nashville,  88  Tenn.  510; 
13  S.  W.  123;  8  L.  E.  A.  123. 


*3  Carbpndale  Inv.  Co.  v.  Burdiok, 
58  Kan.  517 ;  50  Pao.  442. 

**Dady  V.  Condit,  188  111.  234;  58 
N.  E.  900,  rev'g  87  111.  App.  250. 
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§  1794.  Covenants     classified  —  Na- 
ture of. 

1795.  WaiTanty  —  Recovery        of 

other  lands. 

1796.  Covenants  —  General      deci- 

sions. 

1797.  Factors  affecting  the  extent 

of  recovery. 

1798.  Value    of    land    or    interest 

therein,  or  of  incumbrance, 
etc. — Generally. 

1799.  Present   or   actual    value    of 

property. 

1800.  Depreciated     or     diminished 

value — Easement,  right  of 
way,  privilege,  life  estate, 
etc. 

1801.  From  what  time  value  of  land 

computed  —  Preliminary 
considerations — When  cov- 
enant broken. 

1802.  From  what  time  value  of  land 

computed — Continued. 

1803.  Same     subject      continued — 

Value  of  time  of  eviction. 

1804.  Purchase  price  or  considera- 

tion paid,  with  interest, 
recoverable — Covenants. 

1805.  Application  of  rule  as  to  pur- 

chase price  with  interest — 
Qualifications,  limitations, 
exceptions  and  extent  of 
rule. 

1806.  Same  subject  continued. 

1807.  Same  subject  concluded. 

1808.  Partial    breach — Proportion- 

ate amount — Value  of  land 
— Purchase  money — Inter- 
est. 

1844 


1809.  Remote  covenantor  or  cove- 

nantee. 

1810.  Improvements  —  Preliminary 

considerations. 

1811.  Improvements   —  Enhanced 

value — Rule. 

1812.  Improvements  —  Continued 

— Opinions  of  text  writers. 

1813.  Actual  dalnages. 

1814.  Substantial  damages. 

1815.  Remote  damages. 

1816.  Stipulated  damages. 

1817.  Nominal  damages — Seisin  and 

title. 

1818.  Nominal     damages — Incum- 

brances. 

1819.  Nominal  damages — Quiet  en- 

joyment. 

1820.  Damages     since     commence- 

ment of  suit. 

1821.  Permanent   injury   sustained 

— Release — Bar  to  action. 

1822.  Building  restrictions. 

1823.  Relief  where  covenantor  im- 

properly purchases  incum- 
brance to  exclusion  of 
covenantee. 

1824.  Covenant    to      pay    incum- 

brance. 

1825.  Covenant  for  further  assur- 

ance. 

1826.  Mitigation  of  damages. 

1827.  Amount  paid  by  purchaser  to 

fulfill  or  defend  covenant 
— General  rule. 

1828.  Amount  paid  by  purchaser  to 

fulfill  or  defend  covenant 
— Limitations  of  rule, 
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1834.  Same     subject     continued — 

What  included —  Limita- 
tions of  and  exceptions  to 
rule. 

1835.  Same  subject  concluded. 

1836.  Annual    or    rental    value — 

Rents  and  profits — De- 
ductions and  set-off. 

1837.  Interest  generally. 

1838.  Interest     with     relation     to 

mesne  profits. 

1839.  Interest — Period  of  computa^ 

tion. 

1840.  Evidence. 


1829.  Amount  paid  by  purchaser  to 

fulfill  or  defend  covenant 
— Extent  of  recovery. 

1830.  Amount  paid  by  purchaser  to 

fulfill  or  defend  covenant 
— Purchase  at  once  of 
paramount  right  or  title. 

1831.  Interest  on  amount  paid  by 

purchaser,  etc.,  in  assert- 
ing or  defending  under 
covenant. 

1832.  Taxes. 

1833.  Expenses,  costs,  counsel  fees, 

etc.,  incurred  by  purchaser 
in  asserting  or  defending 
rights  under  covenant  or 
warranty. 


§  1794-.  Covenants  classified — Nature  of. — In  case  of  alien- 
ation by  deed  the  clause  of  warranty  was  usually  followed  by 
covenants  or  conventions,  which  are  clauses  of  agreement, 
"  whereby  either  party  may  stipulate  for  the  truth  of  certain 
facts,  or  may  bind  himself  to  perform,  or  give  something  to 
the  other."  It  might  be  a  covenant  real  descending  upon  the 
heirs  and  obligating  them  to  the  extent  of  their  assets  by  de- 
scent, or  the  covenantor  might  bind  himself,  and  also  his 
executors  and  administrators,  whereby  his  personal  as  well  as 
real  assets  became  pledged  for  the  performance.  The  most 
general  covenants  are :  (1)  That  the  grantor  is  well  seized  of 
the  premises ;  (2)  that  he  has  good  right  and  lawful  au- 
thority to  sell  and  convey  the  same ;  (3)  that  the  premises 
are  free  from  any  incumbrance ;  (4)  of  quiet  enjoyment  and 
against  persons  lawfully  claiming ;  and  (5)  the  covenant  of  gen- 
eral warranty.^     Of  these  covenants,  that  of  seisin,  relates  to 


'  2  Blackstone's  Com.  (1  Cooley, 
4th  ed.  bottom  p.  677),  *304  and 
note.  "These  covenants  were  five  in 
number:  first,  that  the  grantor  was 
seized  of  the  estate  which  he  pur- 
ported to  convey,  called  the  covenant 
for  seisin  ;  secondly,  that  he  had  a 
good  right  to  convey  it;  thirdly,  that 
the  grantor  should  quietly  possess 
and  enjoy  the  premises  without  in- 


terruption, called  the  covenant  for 
quiet  enjo3Tnent;  fourthly,  that  such 
should  be  the  case  free  and  clear  of 
all  incumbrances,  called  the  covenant 
against  incumbrances;  and  fifthly, 
that  such  other  assurances  should  be 
thereafter  executed  as  might  be  nec- 
essary to  perfect  or  confirm  the  title, 
called  the  covenant  for  further  as- 
surance.    There  is  no  evidence  that 
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the  title '  and  a  covenant  of  warranty  applies  to  both  the  pos- 
session and  the  title.^ 

§  1795.  Warranty — Recovery  of  other  lands. — In  Bacon's 
Abridgement  it  is  said  that  "  A  warranty,  concerning  freeholds 
and  inheritances,  (a)  is  a  covenant  real  annexed  to  lands  or 
tenements,  whereby  a  man  and  his  heirs  are  bound  to  warrant 
the  same,  and  either  upon  voucher,  or  by  judgment  in  a  writ 
of  warrantia  chartse,  to  yield  other  lands  and  tenements  to 
the  value  of  those  that  shall  be  evicted  by  a  former  title,  else 
it  may  be  used  by  way  of  rebutter."  ^     It  is  declared  in  a 


the  covenant  in  such  general  use  in 
this  country,  called  'the  covenant  of 
warranty'  ever  had  a  place  in  Eng- 
lish conveyancing."  Rawle  Gov.  for 
Title  (5th  ed.),  sees.  13,  110  et  seq. 
As  to  seisin  being  distinguished  from 
title  and  possession;  see  Rawle  on 
Covenants  (5th  ed.),  p.  52,  when 
covenant  for  right  to  convey  is  .synon- 
ymous with  covenant  for  seisin. 
See  id.,  p.  82.  That  covenant  against 
incumbrances  is  in  England  supple- 
mentary to  covenant  for  quiet  en- 
joyment and  in  America  is  generally 
a  separate  covenant,  see  id.,  pp.  85- 
86.  As  to  essential  difference  be- 
tween covenant  for  quiet  enjoyment 
and  the  covenants  for  seisin  and 
right  to  convey,  sec  id.,  p.  119.  As 
to  covenant  for  further  assurance, 
see  id.,  pp.  129  et  seq.  As  to  dis- 
tinction between  covenant  of  war- 
ranty and  the  common-law  war- 
ranty, that  it  has  no  place  in  English 
conveyancing  and  that  it  is  generally 
synonymous  with  the  covenant  for 
quiet  enjoyment  and  as  to  its  general 
force  and  effect  in  American  law,  see 
id.,  pp.  140  et  seq. 

2  Nichols  V.  Nichols,  5  Hun  (N.  Y.), 
108.  See  Rawle  on  Gov.  for  Title  (5th 
ed.),  pp.  40,  56,  although  in  some  ju- 
risdictions it  is  synonymous  with  the 
right  to  convey.  Id.,  p.  40.  As  to 
effect  of  champerty  on  covenants  of 
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seisin  or  for  title  and  statutes,  see  id. 
pp.  64  et  seq. 

'  Rickert  v.  Snyder,  9  Wend.  (N. 
Y.)  415.  General  warranty  applies  to 
title  not  quantity.  Burbridge  v. 
Sadler,  46  W.  Va.  39;  32  S.  E.  1028. 
As  to  damages  for  breach  of  covenant 
of  warranty;  see  Gode,  Ga.  sec.  3804. 

*  Bacon's  Abridg.  "Warranty." 
"A  warrantie  is  a  covenant  reaU  an- 
nexed to  lands  or  tenements,  whereby 
a  man  and  his  heires  are  bound  to 
warrant  the  same;  and  either  upon 
voucher,  or  by  judgment  in  a  writ  of 
warrantise  cartae  to  yeeld  other  lands 
and  tenements  (which  in  old  bookes 
is  called  in  excambio)  to  the  value  of 
those  that  shall  bee  evicted  by  a 
former  title,  or  else  may  bee  used  by 
way  of  rebutter."  2  Goke's  Litt. 
(Butler  &  Hargrave's  ed.  1853), 
"Warrantie,"  1.  3,  ch.  13,  sec.  697. 
(See  id.  as  to  civil  law  definition.) 
"The  warranty  treated  of  by  Little- 
ton in  this  chapter  is  evidently  of 
feudal  extraction,  being  derived  from 
the  obligation  which  the  lord  was 
under,  by  that  system  of  polity,  to 
defend  title  to  the  land  against  all 
claimants.  If  the  tenant  was  evicted 
the  lord  was  bound  to  make  him  a 
recompense,  by  giving  him  lands  of 
equal  value  to  those  evicted  from 
him."     Id.  note,  356a. 

"In  the  antiquated  action  of  war- 
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Massachusetts  case  that  "  By  the  ancient  common  law,  the 
remedy  on  the  warranty  was  by  voucher  or  warrantia  chartse, 
and  the  recompense,  recovered  in  those  suits,  was  other  lands 


rantia  chartse,  the  good  old  common 
law  contained  some  provision.  A 
warrantia  chartae  lay  before  any  im- 
pleading, but  the  writ  supposed  an 
impleading;  a  man  might  have  war- 
wantia  chartse  quia  timet  implicari, 
and  recover  pro  loco  et  tempore,  but 
no  execution  would  be  awarded;  but 
if  he  be  ousted  after,  he  shall  have 
his  warranty  on  his  first  recovery; 
but  it  seems,  in  that  case,  he  shall 
make  request  to  the  warrantor, 
pending  the  assize,  to  administer  a 
bar.  22  Vin.  Abrid.  421,  Warrantia 
Chartae,  F,  pi.  1;  Fitz.  Nat.  Brev. 
134,  K;  Roll  v.  Osborn,  Hob.  22; 
Coke's  Lit.  100a.  And  if  the  de- 
fendant appears  and  says  he  is  not 
impleaded,  he,  by  this  plea,  con- 
fesses the  warranty,  and  the  plaintiff 
shall  have  judgment  to  recover  his 
warranty."  Funk  v.  Voneida,  11 
Serg.  &  R.  (Pa.)  109,  115;  14  Am. 
Dec.  617,  per  Duncan,  J.  "But  if  he 
pleads  in  avoidance  of  the  warranty, 
it  is  called  a  counterplea  to  the  war- 
ranty; and  if  he  cannot  defend  him- 
self against  the  warranty,  the  strang- 
er shall  recover  the  land  demanded 
against  the  voucher  and  he  shall  re- 
cover as  much  other  land  against  the 
vouchee  of  the  lands  he  has  or  had 
at  the  time  of  the  voucher;  and  this 
recovery  of  other  lands  is  called  a 
recovery  in  value."  Bacon's  Abrid. 
"Warranty"  "(M),"  citing  1  Inst. 
101,  393,  and  see  note  to  id.  (ed. 
1854),  pp.  407,  408,  where  it  is  said: 
"This  recovery  was  only  of  the  value 
of  the  land  at  the  time  the  warranty 
was  created;  if  the  land  became  of 
increased  value  afterwards,  by  the 
discovery  of  a  mine,  or  by  buildings, 
or  otherwise,  the  warrantor  was  not 


to  render  in  value  according  to  that 
state  of  things  but  as  the  land  was 
when  the  warranty  was  made  . 
Personal  covenants  of  warranty  and 
of  seisin  have  in  modern  practice 
superseded  the  ancient  warranty;  and 
opposite  opinions  have  been  enter- 
tained in  different  states  in  the  Union, 
with  regard  to  the  proper  measure 
of  damages  in  actions  for  the  breach 
of  those  covenants;  whether  they 
should  be  commensurate  with  the 
ancient  warranty  only,  and  therefore 
be  the  value  of  the  land  at  the  time 
of  the  purchase,  ascertained  by  the 
consideration  paid  with  interest  or 
should  be  the  value  at  the  time  of 
eviction.  The  former  rule  is  adopted 
in  New  York.  Staats  v.  Ten  Eyck, 
3  Cain.  (N.  Y.)  lllf;  2  Am.  Deo.  254; 
Pitcher  v.  Livingston,  4  Johns.  (N. 
Y.)  1.  In  Pennsylvania,  Bender  v. 
Fromberger,  4Dall.  (Pa.)  441,  and  in 
Virginia,  Lowther  v.  Commonwealth, 
1  Hen.  &  M.  (Va.)  201;  Nelson  v. 
Matthews,  2  Hen.  &  M.  (Va.)  164, 
and  the  latter  rule  in  South  Carolina, 
Liber  v.  Parsons,  1  Bay.  (S.  C.)  19, 
and  in  Connecticut,  Horsford  v. 
Wright,  Kirby  (Conn.),  3,  1  Am. 
Dec.  8.  In  Massachusetts  a  distinc- 
tion is  made  between  the  covenant 
of  warranty  and  the  covenant  of 
seisin.  The  principle  with  respect 
to  both  is,  that  the  loss  sustained  at 
the  time  of  the  breach  of  covenant, 
must  be  the  measure  of  damages. 
But  as  the  covenant  of  seisin  is 
broken  as  soon  as  the  deed  is  exe- 
cuted, if  the  grantor  has  not  a  title, 
and  the  covenant  of  warranty  is  not 
broken  until  eviction,  the  measure  of 
damages  in  the  former  case  is  the 
consideration  paid  with  interest :  in 

1847 


§1795 


COVENANTS   ON   SALES    OF   REALTY. 


to  the  value  at  the  time  the  warranty  was  made.  This  was 
the  general  rule ;  but  when  the  warrantor,  on  being  vouched, 
entered  into  the  warranty,  generally  he  was  bound  to  render 
other  lands  to  the  value  of  the  lands  lost  at  the  time  he  entered 
into  tlie  warranty.'  In  valuing  the  land  lost,  when  the  vouchee 
entered  into  the  warranty  specially,  no  regard  was  had  to  any 
improvements  made  by  the  tenant,  as  by  erecting  edifices,  or 
turning  pasture  into  arable  land ;  nor  was  the  discovery  of  a 
mine  in  the  land  lost  after  the  warranty  was  made,  but  then 
not  known,  considered  in  ascertaining  the  value  of  the  land 
to  be  recovered  in  recompense."  °  Again  it  is  decided  in 
Pennsylvania  that  there  can  be  no  recovery,  by  way  of  damages, 
of  other  land  of  an  equal  quantity  to  make  up  the  deficiency 
for  breach  of  a  covenant  of  title.' 


the  latter  the  value  of  the  land  at  the 
time  of  the  eviction.  Marston  v. 
Hobbs,  2  Mass.  433;  Bickford  v.  Page, 
2  Mass.  455;  Gore  v.  Brazier,  3  Mass. 
523,  543  ;  3  Am.  Dec.  182.  And  the 
principle  of  that  distinction  was  ad- 
vocated by  Spencer,  J.,  in  Pitcher  v. 
Livingston  ubi  supra.  But  in  that 
case  and  also  in  those  of  Staats  v. 
Ten  Eyok  and  Bender  v.  Fromberger, 
though  in  all  of  them  the  action  was 
brought  for  a  breach  of  covenant  of 
seisin,  yet  the  decisions  of- the  courts 
are  founded  upon  principles  applying 
with  equal  force  to  the  covenant  of 
warranty;  and  the  former  is  consid- 
ered as  governed  by  the  same  rule 
with  regard  to  damages  as  the  latter. 
And  the  cases  in  Virginia  were  on 
covenants  of  warranty." 

"Warranty,  in  its  original  form,  it 
is  presumed,  has  never  been  known  in 
the  United  States.  The  more  plain 
and  pliable  form  of  a  covenant  has 
been  adopted  in  its  place;  and  this 
covenant,  like  all  other  covenants, 
has  always  been  held  to  sound  in 
damages,  which  after  judgment, 
may  be  recovered  out  o£  the  per- 
sonal or  real  estate,  as  in  other  cases." 
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2  Bouvier's  Inst.  (ed.  1851)  p.  400, 
art.  6,  sec.  2039. 

"The  ancient  English  law  relating 
to  warranties  of  land  was  full  of  sub- 
tleties and  intricacies;  it  occupied  the 
attention  of  the  most  eminent  writers 
of  the  English  law,  and  it  was  de- 
clared by  Lord  Coke  that  the  learn- 
ing of  warranties  was  one  of  the  most 
curious  and  cunning  learnings  in  the 
law,  but  it  is  now  of  little  use  even 
in  England."  2  Bouvier's  Inst, 
(ed.  1851)  p.  399,  art.  6,  sec.  2036. 

'  Citing  Viner's  Abrid.  title  Vouch- 
er, T,  pi.  1,  2,  3  ;  title  Warranty  K, 
pi.  11. 

«  Gore  V.  Brazier,  3  Mass.  523,  543; 

3  Am.  Dec.  182,  per  Parsons,  C.  J. 
That  recovery  of  other  lands  and 
tenements  of  the  value  of  those  from 
which  evicted  and  of  damages  to 
make  up  the  deficiency  could  be  re- 
covered under  the  old  warranty,  see 
Viner's  Abrid.  "Warrantia  Chartse" 
"M,"  citing  Brooke  Warrantia  Cartse, 
pi.  13,  pi.  25,  pi.  30,  pi.  31. 

'  Doyle  V.  Brundred,  189  Pa.  113; 
41  Atl.  1107,  where  it  is  said  :  "In 
feudal  times  land  was  esteemed  more 
highly  than  money  for  reasons  grow- 
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§  1796.  Covenants— General  decisions. — Damages  will  not 
be  awarded  for  the  failure  to  perform  an  alleged  covenant, 
which  is  merely  a  condition  subsequent  in  a  deed  specifically 
unenforceable  and  not  susceptible  of  execution  by  the  court, 
and  which  is  wanting  in  details  and  lacks  particularitj'  and 
specification.'  Nor  will  an  action  for  damages  lie  for  breach 
of  a  covenant  in  a  deed  where  the  grantor  did  not  sign  or  seal 
the  deed.'  And  it  is  decided  that  the  assessment  of  damages 
for  breach  of  the  covenant  of  quiet  enjoyment  must  be  based 
upon  the  facts  as  they  exist  at  the  time.'"  If  the  covenant, 
broken  by  the  grantee  of  a  right  of  way,  affects  the  entire  land, 
the  damages  will  not  be  restricted  to  the  immediate  tract  to 
which  the  right  of  way  particularly  relates."  And  in  case  a 
part  of  the  incumbrance  is  removed,  damages  can  only  be  re- 
covered as  to  the  remaining  part  of  the  incumbrance,  as  where 
a  part  of  a  road  is  discontinued  ."^  If  the  covenant  is  one  of 
seisin,  damages  may  be  ascertained  without  resort  to  a  court  of 
equity,'^  and  there  may  be  a  recovery  of  damages  for  total  fail- 
ure of  title,  where  the  title  to  a  building  and  its  freedom  from 
incumbrances  is  warranted,  and  such  building  is  upon  leased 
ground,  and  the  grantor  only  succeeded  to  the  lessee's  title, 
even  though  thei'e  was  an  agreement  to  pay  the  lessor  on  a  cer- 
tain basis  of  valuation  on  the  termination  of  the  lease.'*  In 
case  the  damages,  arising  from  nonperformance,  are  easily  as- 
certainable and  the  amount  can  be  deducted  from  the  sum  a 
party  would  be  otherwise  entitled  to  recover  for  breach  of  a 
covenant,  the  fact  that  said  party  has  not  fully  performed  on 
his  part  does  not  prevent  a  recovery.'^     And  if  there  is  not  a 


ing  out  of  the  feudal  institutions  and 
the  anti  commercial  tendencies  of  the 
age.  Hence  the  recovery  for  breach 
of  covenant  was  in  other  land."  Id. 
120,  per  Dean,  J.,  quoting  Dumars  v. 
Miller,  34  Pa.  319.  See  Rawle  on 
Covenants  (5th  ed.),  sec.  157. 

'  Blanchard  v.  Detroit,  L.,  etc.,  R. 
Co.,  31  Mich.  43  ;  18  Am.  Rep.  142 
(agreement  to  fence  premises  and 
keep  them  fenced  held  a  covenant 
and  not  a  condition);  Countryman  v. 
Deck,  13  Abb.  N.  C.  (N.  Y.)  110. 


'  Bragdon  v.  Blaisdell,  91  Me.  326; 
39  Atl.  1036. 

"  Dickey  v.  Weston,  61  N.  H.  23. 

"  Peden  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  78  Iowa,  131;  42  N.  W.  625;  4 
L.  R.  A.  401. 

"  Herrick  v.  Moore,  1  App.  (Me.) 
313. 

"  Bingham  v.  Weiderwax,  1  N.  Y. 
(Comstock)  509. 

"  Handy  v.  Aldrich,  168  Mass.  34; 
46  N.  E.  429. 

'=  McGowan  v.  Griffin,  69  Vt.  168; 
37  Atl.  298. 
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total  and  final  breach  of  a  covenant  to  repair,  the  damages  re- 
covered by  reason  of  the  partial  breach  do  not  constitute  a  com- 
pensation for  the  nonperformance  of  the  covenant.^*  If  an 
incumbrance  exists  upon  the  land  and  it  is  sold  under  a  mort- 
gage, given  by  the  grantee,  at  a  less  price  than  it  would  have 
brought  if  the  first  incumbrance  had  not  existed,  the  original 
purchaser  is  entitled  to  damages  against  his  grantor."  But  the 
covenantee  cannot  voluntarily  surrender  to  an  adverse  claim- 
ant and  recover  from  the  covenantor  for  a  breach  of  warranty 
without  establishing  the  validity  of  the  title  which  he  has  rec- 
ognized.*^ It  is  decided  in  an  Ohio  case  that  the  assessment  of 
damages  in  actions  against  covenantors  under  successive  con- 
veyances, where  the  covenantee  has  suffered  a  right  of  dower 
antecedent,  may  be  the  same  in  each  suit,  and  if  the  amounts 
are  different  it  is  the  fault  of  the  covenantee  that  some  of  them 
are  too  small.*''  Again,  where  the  grantees  covenanted  with 
the  grantor  that  land  abutting  on  the  grantor  should  be  kept 
inclosed  with  a  wall  of  a  specified  height,  except  as  to  an  en- 
trance way  to  a  proposed  road,  and  the  covenant  was  not  per- 
formed, and  the  adjoining  land  was  not  decreased  in  value  in 
anything  like  the  amount  it  would  have  cost  to  build  the  wall, 
the  measure  of  damages  was  decided  to  be  the  difference  in 
pecuniary  amount  between  the  plaintiffs'  or  grantor's  portion 
had  the  covenant  been  performed ;  and  the  cost  of  building 
the  wall  was  not  the  correct  measure  of  damages.*  It  is  fur- 
ther determined  that  although  a  covenant  be  secured  by  a  pen- 
alty, nevertheless  it  does  not  limit  the  recovery,^'  nor  the  char- 
acter of  the  action.^ 

§  1797.   Factors  affecting  the  extent  of  recovery. — An 

entire  failure  of  title  under  an  adverse  title  justifies  a  recov- 


"  Grain  v.  Beach,  2  Barb.  (N.  Y.) 
120. 

"  McGuekin  v.  Milbank,  152  N.  Y. 
297;  46  N.  E.  490,  aff'g  83  Hun,  473; 
65  N.  Y.  St.  R.  79;  31  N.  Y.  Supp. 
1049,  rehearing  denied  153  N.  Y. 
Appx.  49. 

"  Cheney  v.  Straube,  35  Neb.  521; 
53  N.  W.  479. 
1850 


"  Wilson  V.  Taylor's  Exrs.,  9  Ohio 
St.  595;  75  Am.  Dec.  488. 

^Wigsell  V.  School  for  Indigent 
Blind,  L.  R.  8  Q.  B.  D.  357;  51  L.  J. 
Q.  B.  330. 

"Thompson  v.  Rose,  8  Cow.  (N. 
Y.)  266. 

"  Haggartv.  Morgan,  5  N.  Y.  422; 
4  Sand.  (N.  Y.)  198. 
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ery,^  and  if  a  statute  requires  that  the  estate  be  entirely  defeated, 
such  factor  goes  to  the  amount  of  recovery.^  So  if  a  title  to  a 
part  of  the  land  has  wholly  failed,  damages  are  recoverable,^ 
and  the  nonpayment  of  the  consideration  affects  the  amount,^ 
especially  so,  when  coupled  with  other  material  facts  affecting 
the  damages.^  And  where  possession  has  been  taken  the  ques- 
tion becomes  material  upon  the  amount  recoverable,  whether  or 
not  any  actual  injury  or  expense  has  been  incurred  by  reason 
of  a  defective  title  or  want  of  title.^  So  the  want  of  actual 
injury  sustained  limits  the  recovery,*  and  generally  the  factors 
of  disturbance  of  possession,  or  inconvenience  and  expense  are 
material  upon  the  measure  of  damages.*  Again,  if  the  grantee 
is  in  possession,  the  fact  that  he  has  never  been  evicted  or  dis- 
turbed, by  the  assertion  of  some  paramount  or  hostile  title, 
makes  the  breach  merely  technical  and  limits  the  recovery,^' 
since  the  fact  that  there  is  only  a  technical  breach  lessens  the 
damages.^    An  eviction  is  also  necessary  for  the  recovery  of 


^^  Lawless  v.  Colliers'  Exer.,  19 
Mo.  980  (seisin). 

"Collier  v.  Gamble,  10  Mo.  467 
(seisin). 

25  Lawless  v.  Evans  (Tex.),  14  S. 
W.  1019  (covenant  of  title). 

'"  West  V.  West,  76  N.  C.  45  (quiet 
enjoyment);  Glum  v.  Matthews,  44 
Tex.  400  (warranty). 

"Nutting  V.  Herbert,  35  N.  H. 
120  ;  37  N.  H.  346  (right  to  convey). 

'^  Hohnan  v.  Creagmiles,  14  Ind. 
177. 

^  Andrews  v.  Davison,  17  N.  H. 
413. 

»» Mason  v.  Cooksey,  51  Ind.  519; 
Hacker  v.  Blake,  17  Ind.  97;  Small  v. 
Reeves,  14  Ind.  163;  Norman  v. 
Winch,  65  Iowa,  263;  21  N.  W.  598; 
Boon  V.  McHenry,  55  Iowa,  202;  7 
N.  W.  503;  O'Meara  v.  McDaniel,  49 
Kan.  685;  31  Pac.  303;  Ogden  v.  Ball, 
38  Minn.  237;  36  N.  W.  344;  Mecklem 
V.  Blake,  22  Wis.  495;  Noonan  v. 
Ilsley,  22  Wis.  27;  Britton  v.  Ruffin, 
120  N.  C.  87;  26  S.  E.  642. 

"  Brady   v.  -  Spurck,    27    111.    (17 


Peck)  477  (incumbrances) ;  SebreU  v. 
Hughes,  72  Ind..  186  (warranty); 
Hammerslough  v.  Hackett,  48  Kan. 
700;  29  Pac.  1079  (seisin) ;  Copeland 
v.  Copeland,  30  Me.  446  (incum- 
brances); Sable  V.  Brockmeier,  45 
Minn.  248 ;  47  N.  W.  794  (covenant  of 
title) ;  Ogden  v.  Ball,  38  Minn.  237,  36 
N.  W.  344;  Eagan  v.  Martin,  81  Mo. 
App.  676  (covenant  of  title);  Mc- 
Guckin  v.  Milbank,  152  N.  Y.  297;  46 
N.  E.  490,  aff'g  83  Hun,  473;  65  N. 
Y.  St.  R.  97;  31  N.  Y.  Supp.  1049, 
rehearing  denied  153  N.  Y.  Appx.  9 
(incumbrance)  ;  Seventy-Third  St. 
Bldg.  Co.v.  Jencks,  19  App.  Div.  (N. 
Y.)  314;  46  N.  Y.  Supp.  2;  Delavergne 
V.  Norris,  7  Johns.  (N.  Y.)  358; 
Browne  v.  Wolcott  (N.  D),  48  N.  W. 
336  (seisin  in  warranty  deed)  ;  Hill 
V.  Butler,  6  Ohio  St.  207.  See  also 
Egan  V.  Yeaman  (Tenn.),  46  S.  W. 
1012.  But  see  Huyck  v.  Andrews, 
113  N.  Y.  81;  21  N.  Y.  St.  R.  924; 
20  N.  E.  581,  aff'g  1  N.  Y.  St.  R. 
597. 
'2  Overhiser  v.  McCollister,  10  Ind. 
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damages  for  breach  of  statutory  covenants.^  So  the  compensa- 
tion is  limited  by  the  fact  that  the  incumbrance  has  never 
been  asserted  against  the  grantee.^  But  an  actual  eviction 
is  not  necessary  to  justify  some  damages,^  although  the  fact 
whether  the  covenantee  has  been  evicted  or  has  yielded  to  a 
paramount  title  is  held  to  be  material.*  So  the  yielding  of 
possession  before  paramount  title  is  asserted,^  and  the  fact 
that  the  warrantee  is  in  danger,  but  not  actually  injured, 
also  affect  the  recovery.^  But  a  pending  suit  does  not  ac- 
tually damnify  the  warrantee.®  Again,  the  nonallegation  of 
special  damages  sustained  may  afPect  the  measure  of  compensar 
tion,*  although  it  is  also  decided  that  special  damages  need  not 
be  alleged  to  warrant  a  judgment.*'  But  the  recovery  is  limited 
where  no  actual  damages  are  shown  ;  ''^  also  where  the  covenan- 
tee's title  is  perfected  by  the  statute  of  limitations ;  *^  and  also 
by  the  fact,  the  grantee  has  paid  nothing  to  remove  the  incum- 
brance.''* So  the  fact  that  an  incumbrance  has  not  been  ex- 
tinguished affects  the  amount  recoverable.**  Again,  if  title  is 
acquired  by  the  grantor  before  suit  brought,  it  inures  to  the 

(Pa.)  109  ;  14  Am.  Dec.  619  (incum- 
brances). 

'^  Cowan  V.  Sillimaij,  4  Dev.  (N. 
C.)  46;  Garfield  v.  Williams,  2  Vt. 
327. 

"Brady  v.  Spurck,  27  111.  (17 
Peck)  477  (warranty)  ;  Wyman  v. 
BaUard,  12  Mass.  304  (incumbrances) ; 
Tuft  V.  Adams,  8  Pick.  (Mass.)  547 
(incumbrance)  ;  Richardson  v.  Dorr, 
5  Vt.  9  (incumbrance) ;  Eaton  v. 
Lyman,  30  Wis.  41  (incumbrance) ; 
Seventy-Third  St.  BIdg.  Co.  v. 
Jencks,  19  App.  Div.  314;  46  N.  Y. 
Supp.  2  (incumbrance). 

«  Randall  v.  Mallett,  2  Shep.  (Me.) 
51  (incumbrances);  Prescott  v.  Tru- 
man, 4  Mass.  630,  per  Parsons,  C.  J.; 
Reading  v.  Gray,  5  J.  &  S.  (N.  Y.)  79 
(incumbrances)  ;  Lane  v.  Richard- 
son, 104  N.  C.  642  ;  10  S.  E.  189  (in- 
cumbrances) ;  Gardner  v.  Letson,  5 
Ohio  N.  P.  112  ;  8  Ohio  Dec.  256  (in- 
cumbrances); Funk  V.  Voneida,  11 
Serg.  &  R.  (Pa.)  109,  112. 


41    (right    to    convey)  ;     Noster   v. 
Hunt,  18  Iowa,  212. 

s'Mosely  v.  Hunter,  15  Mo.  322. 
See  Ogden  v.  Ball,  38  Minn.  237  ;  36 
N.  W.  344. 

"McGuckin  v.  Milbank,  83  Hun 
(N.  Y.),  473;  65  N.  Y.  St.  R.  79;  31 
N.  Y.  Supp.  1049,  aff'd  152  N.  Y. 
297;  46  N.  E.  490,  rehearing  denied 
153  N.  Y.  Appx.  9  (incumbrance). 

35  Egan  V.  Martin,  71  Mo.  App.  60 
(seisin). 

™  Mumford  v.  Keet,  65  Mo.  App. 
502  (seisin). 

"Cockrell  v.  Proctor,  65  Mo.  41 
(seisin). 

ss  Hampton  v.  Pool,  28  Ga.  514 
(warranty) . 

™  Hampton  v.  Pool,  28  Ga.  514 
(warranty). 

*»  Reed  v.  Hamilton,  18  Ind.  476 
(warranty  and  seisin). 

■"  Coppinger  v.  Armstrong,  8  Bradw. 
(8  111.  App.)  210. 

«  Funk  V.  Voneida,  11  Serg.  &  R. 
1852 
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grantee's  benefit  and  is  of  weight  as  to  the  amount  of  recovery,* 
and  if  the  grantee  acquires  the  seisin  before  suit  brought,  it  like- 
wise affects  the  damages,^'  as  does  the  retention  of  possession, 
where  there  is  an  entire  want  of  title.''^  And  knowledge  of  the 
covenantee  of  the  grantor's  want  of  title,  coupled  with  the 
fact  that  by  mistake  the  deed  failed  to  express  the  exception  of 
title  operates  to  limit  the  damages.*  So  the  want  of  knowledge 
of  the  grantor  that  the  land  was  purchased  for  the  purpose  of 
resale  and  the  facts  that  the  incumbrance,  which  was  a  mort- 
gage, prevented  a  resale,  or  that  the  mortgage  debt  was  not 
more  than  the  land  included  are  material  factors.* 


§  1798.  Talue  of  land  or  interest  therein,  or  of  incum- 
brance, etc. — Generally. —  If  an  estate  of  value  is  passed, 
though  it  is  not  that  covenanted,  it  is  to  be  considered  in  es- 
timating the  damages  for  breach  of  a  covenant  of  title.''  And 
where  the  grantee  of  a  prior  right  to  cut  trees  cuts  them  after 
the  land  is  conveyed  to  another  under  a  warranty  of  title,  their 
value  with  relation  to  that  portion  of  the  land  from  which  they 
are  cut  is  material  evidence,  but  their  value  may  not  be  proven 
where  the  act  of  cutting  would  constitute  a  mere  trespass 
against  the  vendee.^  The  value  of  the  land  lost  under  a  con- 
veyance with  a  general  warranty  will  also  admeasure  the  dam- 
But  where  at  the  date  of  the  deed  a  large  part  of  the 


*'  Lloyd  V.  Sandusky,  95  III.  App. 
593.  See  Nutting  v.  Herbert,  35  N. 
H.  120 ;  37  N.  H.  346  (right  to  con- 
vey); Barnes  v.  Learned,  5  N.  H.  264 
(seisin,  case  of  mistake  in  including 
land  not  owned). 

5°  Noonan  v.  Ilsley,  21  Wis.  138. 

"  Huntsman  v.  Hendricks,  44 
Minn.  423;  46  N.  W.  910.  See  Ogden 
V.  Ball,  38  Minn.  237;  36  N.  W.  344; 
Kimball  v.  Bryant,  25  Minn.  496. 

'i*  Clark  V.  Zeigler,  85  Ala.  154;  4 
So.  669.  See  Cathcart  v.  Bowman,  5 
Pa.  St.  (5  Barr)  317. 

>"  Harland  v.  Eastland,  Hardin  (3 
Ky.),  599. 


V.  Sheffield  L.  I.  &  C. 
Co.,  106  Ala.  440  ;  18  So.  101  (war- 
ranty). See  Hartford  &  Salisbury 
Ore  Co.  V.  Miller,  41  Conn.  112 
(seisin)  ;  King  v.  Gilson,  32  111.  348  ; 
83  Am.  Dec.  269;  Baxter  v.  Brad- 
bury, 20  Me.  260  (seisin  and  right  to 
convey);  Reese  v.  Smith,  12  Mo.  344 
(seisin  and  warranty)  ;  Burke  v. 
Beveridge,  15  Minn.  205  (seisin)  ; 
Rawle  on  Gov.  for  Title  (5th  ed.), 
sees.  248-268. 

*'  McLennan  v.  Prentice,  85  Wis. 
427;  55  N.  W.  764.  See  Rawle  on 
Cov.  for  Title  (5th  ed.),  sees  268  et 


"Hacker   v.    Blake,    17    Ind. 
(seisin  and  right  to  convey). 
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laud  was  in  possession  of  a  third  party  holding  under  a  claim 
to  a  superior  title,  evidence  in  an  action  by  a  subsequent  gran- 
tee is  inadmissible  as  to  the  actual  value  of  the  land  which  a 
corporation  has,  by  a  general  warranty  deed,  conveyed  without 
consideration,  to  one  of  its  stockholders  under  an  agreement 
among  them  to  divide  the  land  between  themselves.^  Again, 
if  the  incumbrance  is  the  levy  of  an  execution,  the  appraised 
value  of  the  land  may  be  recovered.^  And  in  case  of  an  ex- 
change of  lands,  based  upon  no  fixed  price,  the  agreed  value 
thereof,  or  if  none,  the  market  value,  constitutes  the  measure 
of  damages  for  breach  of  a  covenant  of  warranty.'*  So,  for 
breach  of  warranty  upon  sale  of  the  estate,  the  value  fixed  by 
agreement  is  the  actual  value  less  its  value  as  incumbered.'" 
It  is  also  determined  that  the  value  of  the  land  to  be  given  in 
exchange  admeasures  the  compensation  in  case  of  breach  of 
the  covenant  of  seisin.'^  So  where  land  is  exchanged  and  the 
title  thereto  fails,  the  measure  of  recovery  is  the  market  value 
thereof  at  the  time  of  such  failure,"'  or  the  value  of  the  land 
given  in  exchange  under  a  covenant  of  warranty,®"  or  the  value 
of  the  land  received."  So  the  value  of  the  land  is  recoverable 
for  breach  of  a  covenant  against  incumbrances  even  though 
the  covenantee  has  expended  no  money  on  account  thereof,® 
especially  where  a  release  of  the  incumbrance  cannot  be  en- 
forced in  any  forum.^  And  in  case  of  eviction  by  title  para- 
mount, the  value  of  the  land  may  be  recovered  where  the  con- 
veyance has  been  made  with  covenants  of  warranty.^ 


§  1799.  Present  or  actual  value  of  property. — It  may  be 

stated  generally  as  preliminary  to  the  consideration  of  the  ques- 
tion of  the  recovery  of  the  purchase  price  with  interest  that  the 


"  Olsen  V.  Homestead  L.  &  I.  Co., 
87  Tex.  368;  28  S.  W.  944;  9  Nat. 
Corp.  Rep.  551. 

'"  Barrett  v.  Porter,  14  Mass.  143. 

"  Looney  v.  Reeves,  5  Kan.  App. 
279;  48  Pac.  606. 

"  Koestinbader  v.  Peirce,  41  Iowa, 
204.     See  cases  in  next  note. 

''^Lacey  v.  Marnan,  37  Ind.  168; 
Burke  V.  Beveridge,  15  Minn.  205; 
Gil.  160. 

1854 


™  Stewart  v.  Juck  (Iowa),  42  N. 
W.  633. 

™  McCuUar  v.  Murchison  (Tex.  Civ. 
App.),  40  S.  W.  545. 

°'  Harland  v.  Eastland,  Hardin  (3 
Ky.),  590. 

"'  Herb  v.  Metropolitan  Hospital, 
80  N.  Y.  Supp.  552. 

"  Streeper  v.  Abeln,  59  Mo.  App. 
485. 

"  Cox  v.  Henry,  32  Pa.  St.  18. 


COVENANTS   ON   SA.LES   OP  REALTY. 


§1800 


present  or  actual  value  of  the  property  is  not  the  measure  of 
damages.^ 


§  1800.  Depreciated  or  diminished  value  —  Easement, 
right  of  vray,  privilege,  life  estate,  etc. — The  measure  of 
damages  is  the  diminished  value  of  the  vrhole  tract  by  reason 
of  the  incumbrance,  or  in  other  words  the  difference  between 
the  value  of  the  whole  tract  if  the  title  were  good  and  its  value 
as  depreciated  by  the  incumbrance.*  So  the  diminished  value 
of  the  land  by  reason  of  an  incumbrance,  which  the  purchaser 
cannot  of  right  recover  and  which  is  permanent,  constitutes 
the  measure  of  damages  for  breach  of  a  covenant  against  in- 
cumbrances.*' Again,  the  damages  recoverable  will  be  the  dimi- 
nution in  value  by  reason  of  the  nonperformance  of  covenants 
to  complete  streets  available  to  the  lots.^  And  where  the 
covenant  was  to  stop  railroad  trains  on  plaintiff's  land  and  to 
permit  him  to  cultivate  the  right  of  way,  the  measure  of  dam- 
ages for  the  breach  is  the  difference  between  the  value  of 
the  land  as  it  exists  and  what  it  would  have  been  had  the  cov- 
enants been  performed,  or  the  additional  value  accruing 
from  performance.^  So  evidence  of  the  value  of  the  land  when 
the  breach  was  first  discovered  and  its  value  had  the  warranty 
been  performed  is  admissible,™  and  the  value  of  the  dower  es- 
tate may  be  recovered  where  the  breach  is  the  recovery  of  such 


«s  Williamson  v.  Test,  24  Iowa,  138; 
Parson  v.  Ford,  1  Kan.  App.  580;  42 
Pac.  257;  Boyer  v.  Amet,  41  La. 
Ann.  721;  6  So.  734;  Blaokwell  v. 
McBride,  14  Ky.  L.  Rep.  760;  Collins 
V.  Clamorgen,  6  Mo.  169;  Kempner  v. 
Beaumont  Lumber  Co.,  20  Tex.  Civ. 
App.  307;  49  S.  W.  412.  See  sec- 
tions herein  as  to  purchase  price 
with  interest. 

«'  Clark  V.  Zeigler,  85  Ala.  154  ;  4 
So.  669,  aff'g  79  Ala.  346,  as  to  this 
point.  "No  doubt  there  are  also 
cases  in  which,  in  actions  upon  cove- 
nants against  incumbrances  .  .  it 
has  been  held  that  the  damages  are 
the  diminution  in  value  of  the  estate 
by  reason  of  the  existence  of  the  in- 


cumbrance." Wiggsell  V.  School 
for  Indigent  Poor,  51  L.  J.  Q.  B.  330; 
8  Q.  B.  Div.  357,  367,  citing  Leth- 
bridge  v.  Mylton,  2  B.  &  Ad.  772: 
Carr  v.  Roberts,  5  B.  &  Ad.  78: 
Loosemore  v.  Radford,  9  M.  &  W.  65 
Hodgeson  v.  Wood,  2  H.  &  C.  649 

"  Mitchell  V.  Stanley,  44  Conn.  312 
See  as  to  perpetual  easement,  Kellogg 
V.  Malin,  62  Mo.  429. 

•«  Fake  v.  Kellogg,  49  N.  Y.  St.  R. 
465;  29  N.  Y.  Supp.  985. 

"'  Mobile  &  M.  R.  Co.  v.  Gilmer,  85 
Ala.  422;  5  So.  138. 

™  Sherer  v.  Park  Nursery  Co.,  103 
Cal.  415;  37  Pac.  412;  42  Am.  St.  Rep. 
425. 
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dower  interest."  So  where  the  covenant  was  that  one  was 
seized  in  fee  simple,  when  it  was  in  fact  copyhold  land  in  fee 
according  to  the  custom,  the  covenant  is  broken,  and  the  jury- 
shall  assess  damages  at  the  rate  that  fee  simple  land  is  valued 
more  than  copyhold  land."  So  where  a  special  right  is  granted 
under  a  covenant  of  seisin,  as  in  the  case  of  a  right  to  raise  water 
to  a  certain  height  for  mill  power,  and  there  is  a  breach,  the 
measure  of  compensation  will  be  the  difference  in  value  of  the 
property  with  and  without  the  right.'^  But  the  diminished 
value  in  consequence  of  the  incumbrance  is  decided-  not  to  be 
the  measure  of  damages  unless  the  estate  was  purchased  for 
resale  and  the  grantor  had  knowledge  of  that  fact.'^  In  case 
of  an  easement,  damages  are  measured  by  the  reduced  value  of 
the  land,  as  where  the  existence  of  a  street  depreciates  the 
value  and  is  a  breach  of  a  covenant  of  warranty .■'°  So  where 
the  easement  is  a  reserved  right  to  dam  a  stream,  the  deteriora- 
tion of  the  land  by  reason  thereof  measures  the  damages  under 
a  covenant  to  give  a  sufficient  warranty  deed,  even  though  only 
a  part  of  the  price  was  paid,  a  note  being  given  for  the  bal- 
ance,^^  and  if  such  incumbrance  is  a  railroad,  then  the  value  of 
the  land,  as  increased  or  diminished  by  special  damages  or 
benefits  resulting  therefrom,  has  been  adjudged  to  be  the  meas- 
ure of  recovery."  But  in  the  absence  of  special  damages  or  bene- 
fits, the  actual  loss  recoverable  is  measured  by  the  actual  value 
of  the  land  occupied  by  the  railroad  right  of  way,'^  and  only 
the  actual  value  of  such  right  of  way  can  be  awarded  as  com- 
pensation against  the  railroad  company  where  it  has  forfeited  its 
right  by  noncompliance  with  the  conditions  of  its  deeds.^  But 
the  diminished  value  of  the  estate  and  the  damages  theretofore 
sustained  by  the  exercise  of  an  outstanding  permanent  right  of 

"  Tumey  v.  Whiting,  2  Colo.  620;    553;  13  So.  545.     See  also  as  to  cove- 


Hill  V.  Golden,  16  B.  Mon.  (Ky.)  551; 
Davis  V.  Logan's  Heirs,  5  B.  Mon. 
(Ky.)  341. 

'^  Gray  v.  Briscoe,  Noy,  142,  quot- 
ed in  Connell  v.  Boulton,  25  Up.  Can. 
Q.  B.  444,  447. 

"  Hall  V.  Gale,  20  Wis.  292. 

'*  Batchelder  v.  Sturgis,  3  Cush. 
(Mass.)  201. 

"Copeland  v.  McAdorv,  100  Ala. 
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nant  against  incumbrances,  Young 
V.  Gower,  88  111.  App.  70. 

™  Morgan  v.  Smith,  1  Peck  (11  111.), 
194. 

"  Williamson  v.  Hall,  62  Mo.  405. 

"  Whiteside  v.  Magruder,  75  Mo. 
App.  364;  1  Mo.  A.  Repr.  385. 

™  Ruddick  v.  St.  Louis,  K.  &  N. 
W.  R.  Co.  (Mo.),  22  S.  W.  499. 
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way  admeasures  the  compensation  in  case  of  a  breach  of  the 
covenant  against  incumbrances.*'  Again,  where  a  breach  of  a 
covenant  for  a  good  right  to  convey,  implied  by  virtue  of  a 
conveyance  by  the  grantor  as  beneficial  owner,  is  occasioned  by 
the  existence  of  a  right  of  way  over  the  property  conveyed,  the 
measure  of  damages,  for  such  breach,  is  the  difference  between 
the  value  of  the  property  purported  to  be  conveyed  and  that 
which  the  grantor  had  power  to  convey.^'  So  the  diminution 
in  value  of  the  land  caused  by  the  existence  of  a  party  wall 
may  be  recovered.®  Nor  is  the  fee  value  of  a  strip  taken  as  a 
street  the  measure  of  recovery,  the  grantee  not  having  been 
deprived  of  the  fee  but  merely  of  a  public  easement,  but  the 
diminished  value,  if  any,  at  the  time  of  the  eviction  will  be 
the  basis  of  damages.^  But  the  market  value  of  an  undi- 
vided part  of  land  with  a  building  right  as  to  a  division  wall 
may  be  recovered  where  there  has  been  an  eviction  of  a  grantee 
holding  under  a  warranty  deed.^*  And  if  vendors,  with  cove- 
nants of  title  of  land  with  the  easement  of  erecting  a  dam  at 
a  certain  spot,  have  no  power  to  grant  such  right,  they  are  not 
obligated  to  repay  the  full  purchase  money  less  the  value  of 
the  land  without  the  right  of  maintaining  such  dam,  but 
only  the  actual  practical  value  of  such  supposed  right.^  In 
case  of  a  breach  of  warranty  of  title  to  a  city  lot,  on  account 
of  the  taking  by  the  city  of  a  part  of  the  land  to  widen  a 
street  under  a  right  thereto  acquired  prior  to  the  purchase, 
the  measure  of  damages  is  not  merely  the  value  of  the  strip 
taken,  but  the  diminution  in  value  of  the  entire  lot  by  the 
taking  and  by  the  grading  of  the  street  in  a  reasonable  man- 
ner, disregarding  all  enhancement  in  value  by  the  widening  of 
the  street,  and  also  damages  resulting  from  the  negligent  man- 
ner of  constructing  the  street.*  Again,  the  damages  are  con- 
fined to  the  value  for  a  special  purpose  where  the  breach  of 


™  Richmond  v.  Ames,  164  Mass. 
467;  41  N.  E.  671. 

"  Turner  v.  Moon,  70  L.  J.  Ch.  822 ; 
[1901]  2  Ch.  825;  85  L.  T.  90. 

"^  Mackey  v.  Harmon,  34  Minn. 
168;  24  N.  W.  702. 

"  Hymes  v.  Esty,  133  N.  Y.  342; 
45  N.  Y.  St.  R.  115;  28  Abb.  N.  C 


309;  31  N.  E.  105,  rev'g  39  N.  Y.  St. 
R.  810;15N.  Y.  Supp.  341. 

"  Boyle  V.  Edwards,  114  Mass.  373. 

'5  Piatt  V.  Grand  Trunk  R.  Co.,  19 
Ont.  App.  403. 

™  James  v.  Louisville  Pub.  Ware- 
house Co.,  23  Ky.  Law  Rep.  1216; 
64  S.  W.  966, 
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warranty  is  occasioned  by  the  existence  of  an  outstanding 
privilege  for  that  purpose.^  But  the  value  of  life  estate  may 
be  recovered  where  the  covenant  is  against  incumbrances  un- 
der a  conveyance  in  fee  executed  by  a  devisee  of  such  estate 
which  is  inalienable  but  is  subject  to  the  power  of  disposition 
by  will.^  So  the  value  of  a  life  estate  may  regulate  the 
amount  of  damages  upon  a  breach  of  covenant  of  seisin,  and 
the  purchaser  cannot  recover  the  whole  consideration  money 
where  he  has  enjoyed  possession  from  the  time  of  the  deed.^ 
It  is  also  decided,  however,  that  only  the  difference  between 
the  value  of  the  fee  and  a  life  estate  can  be  recovered  under 
a  covenant  of  warranty  in  a  deed  purporting  to  convey  the  fee, 
and  the  grantee  sues  on  the  covenant  without  offering  to  re- 
scind.* And  where  a  covenant  was  to  be  perpetual  and  oblig- 
atory, the  measure  of  damages  for  breach  of  the  covenant 
against  incumbrances  will  be  a  just  compensation  for  the  real 
injury  resulting  from  said  incumbrance,  to  be  estimated  by 
the  difference  between  the  fair  market  value  of  the  estate  by 
reason  of  the  existence  of  the  same,  and  the  jury  should  in- 
quire how  far  it  impaired  the  value  of  the  estate  to  the  owner.^ 


§  1801.  From  what  time  value  of  land  computed— Prelim- 
inary considerations — When  covenant  broken. — The  cove- 
nant of  seisin,  where  there  is  no  title,  is  broken  as  soon  as  made, 
or  by  delivery  of  the  deed,  or  as  soon  as  the  deed  is  executed.'^ 


^  A.  P.  Brantley  Co.  v.  Johnson, 
102  Ga.  850;  29  S.  E.  486. 

»» Christy  v.  Ogle,  33  111.  295. 

*°  Tanner  v.  Livingston,  12  Wend. 
(N.  Y.)  83. 

^  Recohs  V.  Younglove,  8  Baxt. 
(Tenn.)  385. 

»'  Bronson  v.  Coffin,  108  Mass.  175; 
11  Am.  Rep.  335. 

'^  Anderson  v.  Knox,  20  Ala.  156; 
Abbott  V.  Rowan,  33  Ark.  593;  Pate 
V.  Mitchell,  23  Ark.  490;  79  Am.  Dec. 
114;  Logan  v.  Moulder,  1  Pike  (Ark.), 
313;  33  Am.  Dec.  338;  Salmon  v. 
VaUejo,  41  Cal.  481;  Lawrenge  v. 
Montgomery,  37  Cal.  183;  Mitchell 
v.  Warner,  5  Conn.  497;  Mitchell  v. 
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Hazen,  4  Conn.  495;  10  Am.  Dec.  169; 
Jones  V.  Warner,  81  111.  343;  Baker  v. 
Hunt,  40  111.  264;  89  Am.  Dec.  346;, 
Clapp  V.  Herdman,  25  lU.  App.  509; 
Jackson  v.  Green,  112  Ind.  341;  14 
N.  E.  89;  11  West.  850;  Bottorf  v. 
Smith,  7  Ind.  673;  Morley  v.  Hinne- 
man,  6  Ind.  App.  240;  33  N.  E.  260; 
Mitchell  V.  Kepler,  75  Iowa,  207;  39 
N.  W.  241;  Zent  v.  Picken,  54  Iowa, 
535;  6  N.  W.  750;  Camp  v.  Douglass, 
10  Iowa,  586;  Scoffing  v.  Grandstaff, 
12  Kan.  467;  Jewett  v.  Fisher  (Kan. 
App.),  58  Pac.  1023;  Bolinger  v. 
Brake,  4  Kan.  App.  180;  45  Pac.  950; 
Dale  V.  Shively,  8  Kan.  276;  Daisy 
Realty  Co.  v.  Brown,  18  Ky".  L.  Rep. 
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A  covenant  of  a  right  to  convey  is  also  generally  held  to  be 
broken  as  soon  as  made.*'  So  a  covenant  against  incumbrances 
is  broken  eo  instante  if  an  outstanding  incumbrance  falsifies 


155;  35  S.  W.  637;  Mercantile  Tmst 
Co.  V.  South  Park  Res.  Co.,  15  Ky. 
L.  Rep.  70;  22  S.  W.  314;  Fitzhugh  v. 
Crogan,  2  J.  J.  Marsh.  (Ky.)  429;  19 
Am.  Dec.  139;  Ballard  v.  Child,  34 
Me.  355;  Cushman  v.  Blanchard,  2 
Greenlf.  (Me.)  266;  11  Am.  Dec.  66; 
Griffin  v.  Fairbrother,  1  Fairf.  (Me.) 
95;  Hucker  v.  Storer,  8  Greenlf.  (Me.) 
232;  Bartholomew  v.  Candee,  14 
Pick.  (Mass.)  167;  Twambly  v.  Hen- 
ley, 4  Mass.  441 ;  Caswell  v.  Wendell, 
4  Mass.  108;  Bickford  v.  Page,  2 
Mass.  455;  Marston  v.  Hobbs,  2 
Mass.  433;  3  Am.  Deo.  61;  Sherwood 
V.  Landon,  57  Mich.  758;  Allen  v. 
Allen,  48  Minn.  462;  51  N.  W.  473; 
Adkins  v.  Tomlinson,  121  Mo.  487;  26 
S.  W.  573;  Langenberg  v.  Chas.  H. 
Heer  D.-G.  Co.,  74  Mo.  App.  12;  1 
Mo.  A.  Repr.  178;  Egan  v.  Martin, 
71  Mo.  App.  60;  Tapley  v.  Labeaume, 
1  Mo.  552;  Dickey  v.  Weston,  61 
N.  H.  23;  Morrison  v.  Underwood, 
20  N.  H.  .379;  Carter  v.  Denman, 
23  N.  J.  L.  260;  Lot  v.  Thomas,  2 
N.  J.  L.  407;  Mygatt  v.  Coe,  124 
N.  Y.  212;  35  N.  Y.  St.  R.  289; 
26  N.  E.  611;  11  L.  R.  A.  646, 
rev'g  44  Hun,  31;  8  N.  Y.  St.  R. 
434;  26  Wkly.  D.  312;  Abbott  v. 
Allen,  14  Johns.  (N.  Y.)  248;  Ham- 
ilton V.  Wilson,  4  Johns.  (N.  Y.) 
72;  4  Am.  Dec.  253;  Greenby  v. 
Wilcox,  2  Johns.  (N.  Y.)  1;  Mott  v. 
Palmer,  1  N.  Y.  (1  Comst.)  564; 
Bingham  v.  Weidemax,  1  N.  Y.  (1 
Comst.)  509;  McCarty  v.  Leggett, 
3  HiU  (N.  Y.),  134;  Wilson  v. 
Forbes,  2  Dev.  L.  (N.  C.)  30; 
Bowne  v.  Wolcott  (N.  D.)  48  N. 
W.  336,  426;  SheU  v.  Evans,  7 
Ohio  Dec.  501;  Wilson  v.  Cochran, 
46  Pa.  St.  229;  Mackey  v.  Collins,  2 


Nott.  &  M.  (N.  C.)  186;  Johnson  v. 
Veal,  3  McCord  (S.  C),  449;  Pringle 
V.  Witten,  1  Bay  (S.  C),  256;  Perry 
V.  WiUiamson  (Tenn.),  47  S.  W.  189; 
Kenney  v.  Norton,  10  Heisk.  (Tenn.) 
384;  Kincaid  v.  Brittain,  5  Sneed 
(Tenn.),  119;  Ingram  v.  Morgan,  4 
Humph.  (Tenn.)  66;  Westrope  v. 
Chambers,  51  Tex.  178;  Clement  v. 
Banli,  61  Vt.  298;  17  Atl.  717;  4  L. 
R.  A.  425;  Catlin  v.  Hurlburt,  3  Vt. 
407;  Garfield  v.  WiUiams,  2  Vt.  327; 
Peters  v.  Bowman,  98  U.  S.  56;  25 
L.  Ed.  91;  PoUard  v.  Dwight,  4 
Cranch  (U.  S.),  430;  Rawle  on  Cove- 
nants for  Title  (5th  ed.),  sec.  205. 
Such  covenants,  however,  run  with 
the  land  in  England.  Id.,  sees.  203, 
204.  See  Elizabethtown,  L.  &  B.  S. 
R.  Co.  V.  Wright,  21  Ky.  L.  Rep.  128; 
50  S.  W.  1105;  Rule  applies  to  cov- 
enant of  warranty  of  chattel  personal. 
Quackenbos  v.  Lansing,  6  Johns.  (N. 
Y.)  49.  But  see  as  to  deed  by  minor, 
Pritchett  v.  Redick  (Neb.  1901),  86 
N.  W.  1091.  Examine  Haran  v. 
Stratton,  120  Ala.  145;  23  So.  81; 
Meservey  v.  Snell  (Iowa),  62  N.  W. 
767;  Ginn  v.  Hancock,  31  Me.  42; 
Coleman  v.  Clark,  80  Mo.  App.  339;  2 
Mo.  App.  Rep.  617;  Crouch  v.  Fowle, 
9  N.  H.  219 ;  Zerfing  v.  Seeling,  14  S. 
D.  303;  85  N.  W.  585,  aff'g  12  S.  D. 
85;  80  N.  W.  140;  Rancho  Bonito 
Land  &  L.  S.  Co.  v.  North,  92  Tex. 
75;  45  S.  W.  994;  Feurer  v.  Stewart 
(U.  S.  C.  C.  D.  Wash.),  83  Fed.  793. 
Eviction  is  not  necessary  for  breach 
of  covenant  of  seisin.  Mercantile 
Trust  Co.  V.  South  Park  Res.  Co.,  15 
Ky.  L.  Rep.  70;  22  S.  W.  314. 

»  Sayre  v.  Sheffield,  L.  I.  &  C.  Co., 
106  Ala.  440;  18  So.  101 ;  King  v.  Gib- 
son, 32  111.  348;  83  Am.  Dec.  269; 
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the  covenant."  But  an  actual  or  constructive  eviction,  sur- 
render, or  attorning,  is  necessary  for  breach  of  a  covenant  of 
warranty,*  though  there  may  be  a  recovery  where  there  has 


Mitchell  V.  Kepler,  75  Iowa,  207;  39 
N.  W.  24;  Jewett  v.  Fisher  (Kan. 
App.),  58  Pac.  1023;  Moore  v.  Mer- 
rill, 17  N.  H.  75;  43  Am.  Dec.  593; 
Carter  v,  Denman,  23  N.  J.  L.  260; 
Fowler  v.  Poling,  2  Barb.  (N.  Y.)  300 
(case  modified  6  Barb.  165);  West- 
rope  V.  Chambers,  51  Tex.  178.  See 
Mackey  v.  Collins,  2  Nott.  &  McC. 
(N.  C.)  186;  10  Am.  Dec.  586;  Build- 
ing L.  &  W.  Co.  V.  Fray,  96  Va.  559; 
1  Va.  S.  C.  Rep.  70;  32  S.  E.  58; 
David  V.  Sabin,  C.  A.  [1891]  1  Ch. 
523;  Rawle  on  Covenants  for  Title 
(5th  ed.),  sees.  69,  205.  See  cita^ 
tions  in  last  preceding  note. 

»« Sayre  v.  Sheffield,  L.  I.  &  C.  Co., 
106  Ala.  440;  18  So.  101;  Copeland  v. 
McAdory,  100  Ala.  553;  13  So.  545; 
Brooks  V.  Moody,  25  Ark.  452;  Logan 
V.  Moulder,  1  Pike  (Ark.),  313;  33 
Am.  Dec.  338;  Lawrence  v.  Mont- 
gomery, 37  Cal.  183;  Fisk  v.  Cathcart, 
3  Colo.  App.  374;  33  Pac.  1004;  Davis 
V.  Lyman,  6  Conn.  249;  Mitchell  v. 
Warner,  5  Conn.  497;  Durve  v.  Steph- 
ens, 101  Iowa,  358;  70  N.  W.  610; 
Scoffins  V.  Grandstaff,  12  Kan.  467; 
Reed  v.  Peirce,  36  Me.  455;  58  Am. 
Dec.  761;  Kramer  v.  Carter,  136 
Mass.  504;  Tufts  v.  Adams,  8  Pick. 
(Mass.)  547;  Chapel  v.  BuU,  17  Mass. 
220;  Wyman  v.  Bullard,  12  Mass. 
304;  Streeper  v.  Abela,  59  Mo.  App. 
485;  Shelton  v.  Pease,  10  Mo.  473; 
Bellamy  v.  Chambers,  50  Neb.  146; 
69  N.  W.  770;  Campbell  v.  MoClure, 
45  Neb.  608;  63  N.  W.  920;  Morrison 
V.  Underwood,  20  N.  H.  369;  Demars 
V.  Koehler,  62  N.  J.  L.  203;  41  Atl. 
720,  rev'g  60  N.  J.  L.  314;  38  Atl.  608; 
Carter  v.  Denman,  23  N.  J.  L.  260; 
Stewart  v.  Drake,  9  N.  J.  L.  139; 
Huyck  V.  Andrews,  113  N.  Y.  81;  21 
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N.  Y.  St.  R.  924;  20  N.  E.  581;  39 
Alb.  L.  J.  370;  3  L,  R.  A.  789: 10  Am. 
St.  Rep.  432,  aff'g  1  N.  Y.  St.  R.  597; 
Corbett  v.  Wren,  25  Ore.  305;  35 
Pac.  658;  Funk  v.  Voneida,  11  Serg. 
&  R.  (Pa.)  109;  14  Am.  Dec.  617; 
Cathcart  v.  Bowman,  5  Pa.  St.  (5 
Barr)  317;  Perry  v.  Williamson 
(Tenn.),  47  S.  W.  189;  Kenney  v. 
Norton,  10  Heisk.  (Tenn.)  384;  Potter 
V.  Taylor,  6  Vt.  676;  Richardson  v. 
Dorr,  5  Vt.  9;  Eaton  v.  Lyman,  30 
Wis.  41 ;  David  v.  Sabin,  C.  A.  [1891] 

I  Ch.  523;  Rawle  on  Covenants  for 
Title  (5th  ed.),  sec.  70.  See  Cham- 
bers v.  Smith,  183  Pa.  122;  38  Atl. 
522. 

»5  Griffin  v.  Reynolds,  17  Ala.  198; 
Thompson  v.  Brazile,  65  Ark.  495;  47 
S.  W.  299;  Mitchell  v.  Warner,  5 
Conn.  497;  Smoot  v.  Coffin,  4  Mackey 
(D.  C),  407;  Bostarck  v.  Williams,  36 
lU.  65;  85  Am.  Dec.  385;  Beasley  v. 
Phillips,  20  Ind.  App.  182;  5  N.  E. 
488;  Simpson  v.  Hawkins,  1  Dana 
(Ky.),  303;  Reed  v.  Pierce,  36  Me. 
455;  58  Am.  Dec.  761;  Boulden  v. 
Wood  (Md.  1903),  53  Atl.  911;  Emer- 
son V.  Proprietors,  1  Mass.  464;  2  Am. 
Dec.  34;  Dyer  v.  Britton,  53  Miss. 
270;  Troxell  v.  Stevens,  57  Neb.  329; 
77  N.  W.  781;  Hampton  v.  Webster, 
56  Neb.  628;  77  N.  W.  50;  Troxell  v. 
Johnson,  52  Neb.  46;  71  N.  W.  968; 
Cheney  v.  Straube,  35  Neb.  521;  53 
N.  W.  479;  Carter  v.  Denman,  23  N. 
J.  L.  260;  Kidder  v.  Bork,  67  N.  Y. 
St.  R.  377;  33  N.  Y.  Supp.  663;  12 
Misc.  519;  Vanderkarr  v.  Vanderkarr, 

II  Johns.  (N.  Y.)  122;  Ravenel  v. 
Ingram  (N.  C.  1902),  42  S.  E.  967; 
Johnson  v.  Nyce,  17  Ohio,  66;  49  Am. 
Dec.  444;  Knepper  v.  Kurtz,  58  Pa. 
St.  481;  Wight  v.  Gottschalk  (Tenn.), 
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been  a  voluntary  surrender  to  a  dispossession  under  a  superior 
title.'^  So  an  entry,  surrender  or  an  eviction,  actual  or  con- 
structive, is  necessary  for  a  breach  of  covenant  of  quiet  en- 
joyment.*' 

§  1803.  From  what  time  value  of  land  computed — Con- 
tinned. — As  stated  in  the  preceding  section  certain  covenants 
are  broken  as  soon  as  made  while  others  depend  upon  eviction, 

48  S.  W.  140;  43  L.  R.  A.  189;  Mc- 
Gregor V.  Tabor  (Tex.  Civ.  App. 
1894),  26  S.  W.  443;  Rich  v.  Wait 
Chip.  (Vt.)  68;  Harr  v.  Shaffer  (W. 
Va.  1903),  43  S.  E.  289;  Northern  P. 
R.  Co.  V.  Montgomery  (U.  S.  C.  C.  A. 
9th  C),  56  U.  S.  App.  579;  30  C.  C.  A. 
17;  86  Fed.  251;  Barlow  v.  Delaney 
(U.  S.  C.  C.  E.  D.  Mo.),  40  Fed.  97. 
See  King  v.  Kilbrick,  58  Conn.  109, 
559;  19  Atl.  519;  Osborn  v.  Pritch- 
ard,  104  Ga.  145;  30  S.  E.  656;  Her- 
rington  v.  Clark,  56  Kan.  644;  44 
Pac.  624;  Huff  v.  Cumberland  Valley 
L.  Co.,  17  Ky.  L.  Rep.  213;  30  S.  W. 
660;  Wagner  v.  Finnegan,  65  Minn. 
115;  67  N.  W.  796;  Britton  v.  Ruffin, 
123  N.  C.  67;  31  S.  E.  271 ;  McGrew  v. 
Hermon,  164  Pa.  115;  30  Atl.  265; 
Price  V.  Hubbard,  8  S.  D.  92;  65  N. 
W.  436;  Pigeon  River  L.  &  L.  Co.  v. 
Mims  (Tenn,),  48  S.  W.  385;  Jackson 
v.  McAuley,  13  Wash.  298;  43  Pac. 
413;  Rawle  on  Covenants  for  Title 
(5th  ed.),  sees.  127, 128, 131, 132, 149, 
150.  Examine  Eversole  v.  Early, 
(Iowa),  44  N.  W.  897;  Lambsrt  v. 
Estes,  99  Mo.  604;  13  S.  W.  284; 
Egan  v.  Martin,  71  Mo.  App.  60; 
Crouch  V.  Fowle,  9  N.  H.  219;  Kel- 
logg V.  Piatt,  33  N.  J.  L.  328;  Grannis 
V.  Clark,  8  Cow.  (N.  Y.)  36;  Biggins 
V.  Bradley,  1  McCord  (S.  C),  500; 
Gass  V.  Sanger  (Tex.  Civ.  App.),  30 
S.  W.  502;  Grossbeck  v.  Harris,  82 
Tex.  411;  19  S.  W.  850;  Ilsley  v.  Wil- 
son, 42  W.  Va.  757;  26  S.  E.  551; 
Pomfret  v.  Ricroft,  1  Saund.  322,  note. 
"Copeland  v.  McAdory,  100  Ala. 


553;  13  So.  545;  Booth  v.  Starr,  5 
Day  (Conn.),  282;  Hamilton  v.  Cutts, 
4  Mass.  349;  3  Am.  Dec.  222;  Lam- 
bert V.  Estes,  99  Mo.  604;  13  S.  W. 
284;  Stewart  v.  Drake,  9  N.  J.  L.  138; 
Fowler  V.  Poling,  6  Barb.  (N.  Y.)  165; 
CoUis  V.  Cogbill,  9  Lea  (Tenn.),  137. 
»'  McGary  v.  Hastings,  39  Cal.  360; 
2  Am.  Rep.  456;  Levitzky  v.  Canning, 
33  Cal.  299;  Beebe  v.  Swartwout,  3 
Gilm.  (lU.)  162;  Boothby  v.  Hatha- 
way, 20  Me.  251;  Sprague  v.  Baker, 
17  Mass.  586;  Moore  v.  Frankenfield, 
25  Minn.  540;  Troxell  v.  Johnson,  52 
Neb.  46;  71  N.  W.  968;  Cheney  v. 
Straube,  35  Neb.  521;  53  N.  W.  479; 
Kelly  v.  Dutch  Church,  2  Hill  (N. 
Y.),  105;  Webb  v.  Alexander,  7 
Wend.  (N.  Y.)  281;  Whitbeck  v. 
Cook,  15  Johns.  (N.  Y.)  483;  Waldron 
V.  M'Carty,  3  Johns.  (N.  Y.)  471; 
Howard  v.  Doolittle,  3  Duer  (N.  Y.), 
464;  Parker  v.  Dunn,  2  Jones  L.  (N. 
C.)  203;  Grist  v.  Hodges,  3  Dev.  (N. 
C.)  200.  See  Bedell  v.  Christy,  62 
Kan.  760;  64  Pac.  629;  rev'g  61  Pac. 
1095;  Chambers  v.  Smith,  183  Pa. 
122;  38  Atl.  522;  Singleton  v.  Allen, 
2  Strob.  Eq.  (S.  C.)  166;  Morgan  v. 
Henderson,  2  Wash.  Ty.  367;  Rawle 
on  Covenants  for  Title  (5th  ed.), 
sees.  70,  131,  132,  149-151.  That 
the  rule  is  technical,  see  Trustees  of 
Newburgh  v.  Galatian,  4  Cow.  (N. 
Y.)  340.  As  to  such  a  covenant  be- 
ing broken  by  cancellation  of  entry 
in  United  States  land  office,  see  Gid- 
dings  V.  Holter,  19  Mont.  263;  48  Pac 
8. 
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actual  or  constructire  for  their  breach,  and  this  distinction  should 
logically  be  of  weight  in  determining  the  time  from  which  the 
value  of  tlie  land  should  be  computed.''  We  shall  consider, 
however,  first,  certain  particular  decisions  which  fix  the  value 
of  the  land  at  a  time  other  than  that  of  eviction,  and  secondly, 
those  which  determine  that  the  value  at  said  time  of  eviction 
controls,  although  the  weight  of  authority  is  opposed  to  this 
latter  as  a  rule.*'  Under  the  first  division  are  the  following 
adjudications  or  rulings :  Only  the  value  of  the  land,  when 
purchased,  with  interest  for  so  long  as  mesne  profits  are  paid  can 
be  allowed  for  breach  of  a  covenant  of  seisin  and  of  quiet  enjoy- 
ment.'™ And  the  price  of  the  land  at  the  time  of  sale  and  not 
its  value  at  the  time  the  suit  was  commenced,  nor  its  value  at 
the  time  of  the  trial  can  be  recovered  for  breach  of  warranty  of 
the  title.'  So  for  breach  of  a  covenant  of  seisin  the  measure 
of  damages  will  be  the  value  of  the  land  at  the  time  of  enter- 
ing into  the  covenant,^  and  if  no  consideration  was  actually 
paid,  the  value  of  the  land  with  interest  from  the  date  of  the 
deed  determines  the  damages  for  breach  of  a  covenant  of 
seisin  of  a  right  to  convey  under  a  deed  to  the  grantee  directly 
from  the  owner,  made  at  a  third  party's  request,  he  having 
made  the  purchase  and  agreed  to  convey  it  to  the  grantee  in 
satisfaction  of  a  debt.^  The  value  of  the  land  at  the  time  of 
the  conveyance,  or  of  the  delivery  of  the  deed,  is  also  recover- 
able for  breach  of  the  covenant  of  seisin.''  Or  the  value  of  the 
land  at  the  time  of  the  breach  is  recoverable  for  breach  of  a 
covenant  to  convey,  and  not  the  price  which  was  fixed  by  the 
contract  to  be  paid.^     So  the  value  of  timber  to  the  grantee  at 


"  See  Rawle  on  Covenants  for  Title 
(5th  ed.),  sees.  163-171,  who  declares 
in  substance  that  in  America  in  some 
of  the  states  the  value  of  the  land  at 
the  time  of  eviction  governs,  although 
the  weight  of  authority  is  to  the  con- 
trary, but  that  the  rule  may  be  modi- 
fied by  circumstances  or  in  equity 
and  also  that  the  rule  of  caveat  emp- 
tor applies. 

"  See  also  last  preceding  note  and 
sections  as  to  purchase  price,  etc., 
herein. 

1862 


i"Staats  V.  Ten  Eyck,  3  Caines 
(N.  Y.),  111. 

'  Phipps  V.  Tarpley,  31  Miss.  433. 

^  Mercantile  Trust  Co.  v.  South 
Park  Res.  Co.,  15  Ky.  L.  Rep.  70;  22 
S.  W.  314. 

'  Byrnes  v.  Rich,  5  Gray  (Mass.), 
518. 

'  Parker  v.  Brown,  15  N.  H.  176. 

'  Gridley  v.  Tucker,  1  Freem.  Ch. 
(Miss.)  209. 
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the  time  of  the  grant,  for  the  use  of  his  farm,  admeasures  the 
damages  for  breach  of  a  covenant  against  incumbrances  arising 
from  a  prior  grant  to  cut  said  timber.  There  should,  how- 
ever, be  deducted  the  value  of  the  reservation  to  the  grantor,* 
and  the  value  of  the  land  at  the  time  of  the  conveyance ;  or,  at 
plaintiff's  election,  the  amount  actually  received  by  defendant 
will  be  allowed  for  breach  of  a  covenant  of  seisin,  where  the 
defendant  conveyed  to  plaintiff  at  the  request  of  one  who  had 
agreed  to  make  the  conveyance,  but  only  a  part  of  the  con- 
sideration had  been  paid.'  So  the  value  of  the  land  agreed 
upon  at  the  time  of  the  conveyance  will  be  allowed  for  breach 
of  warranty.^  Again,  the  time  of  the  conveyance  fixes  the 
value  of  the  land  recoverable  as  damages  for  breach  of  the  cove- 
nant of  warranty.'  Such  also  is  the  rule,  under  such  a  covenant 
in  a  deed  to  assume  a  mortgage  and  protect  the  land  from  a 
sale  thereunder,  but  the  consideration  mentioned  evidences  the 
value  and  not  the  amount  of  the  mortgage.'"  So  the  value  of 
the  land  at  the  date  of  the  covenant,  with  interest,  measures 
the  compensation  for  breach  of  a  covenant  to  pay  the  value  of 
the  land  from  which  there  is  an  eviction.'^  So  the  value  at  the 
time  of  the  sale  and  not  of  the  eviction  governs  under  a  cove- 
nant of  warranty  or  to  render  lands  of  equal  value.^  The  value, 
however,  of  the  land  at  the  date  of  the  covenant  limits  the 
damages,  although  there  is  a  covenant  of  warranty  and  the 
value  of  the  naked  lot  has  been  recovered  in  ejectment,  based 
upon  the  time  of  recovery.'^  Again,  the  value  of  the  land  at 
the  time  of  the  covenant  broken,  or  date  of  the  deed,  deter- 
mines the  amount  of  compensation  for  breach  of  a  covenant 


°  Cathcart  v.  Bowman,  5  Pa.  ^t. 
(5  Barr)  317.  See  Clark  v.  Zeigler, 
85  Ala.  154;  4  So.  669. 

'  Staples  V.  Dean,  114  Mass.  125. 

'  Stebbins  v.  Wolf,  33  Kan.  765;  7 
Pac.  542. 

°  Fawcett  v.  Woods,  5  Clarke 
(Iowa),  400;  Cummins  v.  Kennedy, 
3  Litt.  (Ky.)  118;  14  Am.  Dec.  45; 
Taylor  v.  Holter,  1  Mont.  688;'Dalton 
v.  Bowker,  8  Nev.  190;  Cox  v.  Henry^ 
8  Casey  (Pa.),  18. 

»»  Jenks  V.  Quinn,  137  N.  Y.  233;  50 


N.  Y.  St.  R.  795;  33  N.  E.  376,  aff'g  61 
Hun,  427;  41  N.  Y.  St.  R.  22;  16  N. 
Y.  Supp.  240.  See  also  as  to  consid- 
eration paid,  evidencing  the  value, 
cases  cited  in  last  preceding  note. 

"  Bonta  V.  Miller,  1  Litt.  (Ky.)  250. 

"  Davis  V.  Hall,  2  Bibb  (Ky.),  590. 

"  Mason  v.  Kellogg,  38  Mich.  132. 
Value  of  land  at  date  of  covenant 
measures  the  damages.  Mercantile 
Trust  Co.  V.  South  Park  Res.  Co.,  15 
Ky.  L.  Rep.  70;  22  S.  W.  314;  94  Ky. 
271. 
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that  lands  are  of  a  certain  quality."  The  difference,  however, 
between  the  value  of  the  land  at  the  time  of  the  breach  and 
the  contract  price  is  the  measure  of  damages  for  breach  of 
a  covenant  to  convey  free  from  incumbrances.*'  The  time  of 
the  breach,  except  in  cases  of  fraud,  fixes  the  damages  for 
breach  of  a  covenant  of  warranty  of  title,'®  and  the  value  of  the 
land  at  the  time  the  title  thereto  was  lost  through  an  attach- 
ment against  the  vendor  for  breach  of  a  covenant  against  in- 
cumbrances, or  the  breach  of  a  guaranty  to  cancel  incumbrances 
within  a  certain  period  of  time." 

§  1803.  Same  subject  continued — Value  at  time  of  evic- 
tion.— It  has  been  determined  in  a  number  of  jurisdictions 
that  one  of  the  legal  elements  of  damages  for  breach  of  a 
covenant  of  warranty  is  the  value  of  the  land  at  the  time  of 
eviction.*^  The  rule  that  the  time  of  eviction  governs  has 
been  applied  where  the  covenant  is  broken  by  subsequent 
levy ;  ^  where  a  mortgage  is  foreclosed ;  *  where  the  grantee 
is  ousted  by  the  mortgagee,  although  if  such  value  exceeds  the 
amount  due  on  the  mortgage,  then  that  amount  admeasures  the 
recovery;^  such  value  at  such  date  is  also  recoverable  where 
rent  has  accumulated,  against  the  liability  for  which  the  grantor 
has  covenanted. **     If  the  covenantee  has  never  had  possession 


"  Estill  V.  Blakemore,  Bruner's 
Col.  Cas.  100;  Fed.  Cas.  No.  4,538. 

"  Heimburg  v.  Ismay,  3  J.  &  S.  (N. 
Y.)  35. 

"  May  V.  Wright,  1  Overt.  (Tenn.) 
385.  But  see  Garrett  v.  Gaines,  6 
Tex.  435. 

"  Manahan  v.  Smith,  19  Ohio  St. 
384. 

"  Butler  V.  Barnes,  61  Conn.  399; 
24  Atl.  328;  Sterling  v.  Peet,  14 
Conn.  245;  Horsford  v.  Wright,  Kirby 
(Conn.),  3;  Williamson  v.  William- 
son, 71  Me.  442;  Hardy  v.  Nelson,  27 
Me.  525;  Swett  v.  Patrick,  12  Me.  1; 
Cushman  v.  Blanchard,  2  Greenlf. 
(Me.)  266;  Cecconi  v.  Rodden,  147 
Mass.  164;  16  N.  E.  749;  Wyman  v. 
Baldwin,  12  Mass.  304;  Bigelow  v. 
Jones,  4  Mass.  512;  Guerard  v.  Riv- 
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ers,  1  Bay  (S.  C),  265;  Liber  v.  Pai^ 
sons,  1  Bay  (S.  C),  19.  (Butseesubse- 
quent  sections  herein,  as  to  purchase 
price  or  consideration  in  this  state.) 
Keeler  v.  Wood,  30  Vt.  242;  Pitkin  v. 
Leavitt,  13  Vt.  379;  Dmry  v.  Shum- 
way,  D.  Chip.  (Vt.)  110;  1  Am.  Dec. 
704.  It  is  not  necessary  to  prove  an 
eviction.  Park  v.  Bates,  12  Vt.  381; 
36  Am.  Dec.  347.  The  weight  of  au- 
thority is  declared  to  be  to  the  con- 
trary. See  sections  post,  herein,  as 
to  purchase  price,  etc.  Rawle  on 
Covenants  for  Title  (5th  ed.),  sec. 
164. 

'"  Bigelow  v.  Jones,  4  Mass.  512. 

=»  Elder  v.  True,  32  Mo.  104. 

"  White  v.  Whitney,  3  Met.  (Mass.) 
81. 

«  Keith  V.  Day,  15  Vt.  660. 
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and  ejectment  is  brought  by  the  grantee  against  the  person  in 
possession  with  notice  to  the  warrantor,  the  value  of  the  land 
at  the  time  when  decision  was  given  against  the  warrantor's 
title  controls  the  damages,  and  it  is  not  necessary  to  prove  an 
eviction.^  Again,  the  value  of  the  land  at  the  date  of  the 
eviction  and  not  any  subsequent  date  determines  the  damages, 
where  the  owner  takes  actual  possession,  and  the  date  of  the 
eviction  is  that  of  the  order  in  the  court  below  for  the  execu- 
tion of  the  judgment  on  appeal.^  And  where  a  subsequent 
purchaser  is  evicted,  the  value  of  the  land  at  the  time  of  evic- 
tion is  recoverable,  but  the  value  must  not  exceed  a  sum  equal 
to  the  liability  of  the  grantor  to  the  first  purchaser,  nor  need 
the  plaintiff  in  such  case  show  an  actual  eviction,  it  being  suf- 
ficient if  he  shows  an  outstanding  title  occasioning  him  dam- 
age.'® 


§  1804.  Purchase  price,  or  consideration  paid,  with  in- 
terest, recoverable — Covenants. — It  is  settled  that  the  pur- 
chase price  or  the  consideration  paid,  with  interest,  is  recover- 
able as  damages  for  breach  of  the  covenant  of  seisin,'*  and  of 


23  Park  V.  Bates,  12  Vt.  381 ;  36  Am. 
Dec.  347.  See  Williams  v.  Weath- 
erbee,  2  Aikins  (Vt.),  329.  See  also 
Pitkin  V.  Leavitt,  13  Vt.  379. 

»Civ.  Code  La.  p.  354,  art.  57; 
Succession  of  Durnford,  8  Rob.  (La.) 
488. 

^^  Dickson  v.  Desire,  23  Mo.  151. 

2»  Bibb  V.  Freeman,  59  Ala.  612; 
Carvill  v.  Jacks,  43  Ark.  439  (rule 
applied  to  usual  covenants);  Logan 
V.  Moulder,  1  Pike  (Ark.),  313,  323; 
33  Am.  Dec.  339  (ultimate  extent  of 
liability  is  that  of  test  under  any  and 
all  the  usual  covenants) ;  Hartford  & 
Salisbury  Ore  Co.  v.  Miller,  41  Conn. 
112  (this  was  a  covenant  of  seisin 
and  against  incumbrance,  but  rule 
was  applied  to  former);  Sterling  v. 
Peet,  14  Conn.  245  (suit  was  brought 
upon  covenants  of  seisin  and  of  war- 
ranty, and  rule  of  text  was  stated  as 
to  the  former);  Lockwood  v.  Sturde- 


vant,  6  Conn.  373;  Mitchell  v.  Hazen, 
4  Conn.  495;  10  Am.  Dec.  169;  Weber 
V.  Anderson,  73  111.  439;  King  v.  Gil- 
son,  32  lU.  348;  83  Am.  Dec.  269; 
Clapp  v.  Herdman,  25  111.  509  (this 
was  a  statutory  covenant  of  seisin  in 
effect  a  covenant  of  title);  Wilson  v. 
Peelle,  78  Ind.  384;  Lacey  v.  Maman, 
37  Ind.  168;  Overhiser  v.  McCoUister, 
10  Ind.  41;  Noster  v.  Hunt,  18  Iowa, 
212;  Brant  v.  Foster,  5  Clarke  (Iowa); 
287;  Dale  v.  Shively,  8  Kan.  276, 
Bolinger  v.  Brake,  4  Kan.  App.  180; 
45  Pac.  950;  Mercantile  Trust  Co.  v. 
South  Park  Res.  Co.,  15  Ky.  L.  Rep. 
70;  22  S.  W.  314;  Cox  v.  Strode,  2 
Bibb  (Ky.),  273;  6  Am.  Dec.  603 
(value  of  land  at  time  covenant  was 
made) ;  Montgomery  v.  Reed,  69  Me. 
510;  Stubbs  v.  Page,  2  Greenlf.  (Me.) 
378  (covenant  here  was  in  tax  col- 
lector's deed  that  taxes,  etc.,  were 
assessed,  and  nile  was  stated  as  in 
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right  to  convey,^  and  also  where  there  is  a  covenant  of  war- 
ranty, or  warranty  of  title  which  utterly  fails,  or  a  covenant  of 
quiet  enjoyment,^  or  where  a  covenant  against  incumbrances  is 


text  as  applicable  where  deed  conveys 
no  seisin);  Caswell  v.  Wendell,  4 
Mass.  108  (value  of  land  at  time  of 
conveyance) ;  Kimball  v.  Bryant,  25 
Minn.  496  (rule  of  text  prima  facie 
governs);  Evans  v.  Fulton,  134  Mo. 
653;  36  S.  W.  230  (recovery  is  consid- 
eration or  value  of  property  given  in 
payment,  with  interest);  Murphy  v. 
Price,  48  Mo.  247;  Dickson  v.  Desire, 
23  Mo.  152  (consideration  given  and 
received  is  recoverable);  Nutting  v. 
Herbert,  37 "N.  H.  346;  35  N.  H.  120; 
Kennison  v.  Taylor,  18  N.  H.  220 
(seisin  and  incumbrance) ;  Bennett  v. 
Jenkins,  13  Johns.  (N.  Y.)  50  (seisin 
and  quiet  enjoyment);  Caulkins  v. 
Harris,  9  Johns.  (N.  Y.)  324;  Pitcher 
V.  Livingston,  4  Johns.  (N.  Y.)  1 
(seisin  and  quiet  enjoyment);  Wilson 
V.  Forbes,  2  Dev.  (N.  C.)  30;  Conldin 
V.  Hancock  (Ohio,  1903),  66  N.  E. 
518;  Backus  v.  McCoy,  3  Ohio  (3 
Ham.)  211  ;  17  Am.  Dec.  585 ; 
Weiting  v.  Nissley,  13  Pa.  655  (value 
of  land  when  sold  with  interest); 
Loiseau  v.Threlstad  (S.  D.  1901),  85, 
N.  W.  1  (construing  Comp.  Laws, 
sec.  4584);  Curtis  v.  Brannon,  14 
Pick.  (98  Tenn.)  153;  38  S.  W.  1073 
(if  loss  total) ;  Park  v.  Cheek,  4  Coldw. 
(Tenn.)  20;  Flint  v.  Steadman,  36 
Vt.  210  (purchase  money  without  in- 
terest allowed  where  grantee  had  use 
of  premises);  Conrad  v.  Trustees,  64 
Wis.  258;  25  N.  W.  24;  Noonan  v. 
Ilsley,  21  Wis.  138. 

"Carvill  v.  Jacks,  43  Ark.  438 
(rule  applied  to  usual  covenants  in 
deed);  Logan  v.  Moulder,  1  Pike 
(Ark.),  313,  323;  33  Am.  Dec.  339 
(rule  applied  by  court  to  usual  cove- 
nants in  deed) ;  Loekwood  v.  Sturde- 
vant,  6  Conn.  373  (seisin  and  right  to 
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convey);  Mitchell  v.  Hazen,  4  Conn. 
495;  10  Am.  Dec.  169  (seisin  and 
right  to  convey) ;  Weber  v.  Anderson, 
73  111.  439  (seisin  and  right  to  con- 
vey); King  V.  Gilson,  32  111.  348 
(seisin  and  right  to  convey;  lands  un- 
occupied); Overhiser  v.  McCoUister, 
10  Ind,  41  (seisin  and  right  to  con- 
vey); Brant  v.  Foster,  5  Clarke 
(Iowa),  287  (rule  applied  to  right  to 
convey);  Nutting  v.  Herbert,  37  N. 
H.  346;  35  N.  H.  120  (seisin  and  right 
to  convey);  Conklin  v.  Hancock 
(Ohio,  1903),  66  N.  E.  518.  See 
Loiseau  v.  Threlstad  (S.  D.  1901),  85 
N.  W.  189  (construing  Comp.  Laws, 
sec.  4584). 

28  Kingsbury  v.  Milner,  69  Ala.  502 
(warranty);  Carvill  v.  Jacks,  43  Ark. 
439  (rule  applied  to  usual  covenants 
in  deed,  but  covenant  was  of  war- 
ranty); Logan  V.  Moulder,  1  Pike 
(Ark.),  313,  323;  33  Am.  Dec.  339 
(covenant  that  claim  to  land  was 
good,  and  to  warrant  and  defend  the 
same  and  to  make  such  other  and 
further  proof  as  should  be  necessary 
to  establish  its  validity  and  the  court 
said:  "It  may  now  be  asserted  that 
the  ultimate  extent  of  the  vendor's 
liability,  under  any  and  all  the  usual 
covenants  in  his  deed,  is  the  pur- 
chase money  with  interest.");  Mc- 
Gary  v.  Hastings,  39  Cal.  360;  2  Am. 
Rep.  456  (quiet  enjoyment);  Taylor 
V.  Wallace,  20  Colo.  211;  37  Pac.  933 
(warranty  of  title,  but  rule  declared 
to  be  same  as  to  quiet  enjoyment  and 
general  warranty);  Martin  v.  Gordon, 
24  Ga.  533  (warranty) ;  Fernander  v. 
Dunn,  19  Ga.  497;  65  Am.  Dec.  607 
(warranty);  Davis  v.  Smith,  5  Ga. 
274;  48  Am.  Dec.  279  (warranty  of 
title);  Lai  Say  v.  Kaaahu,  10  Ha- 


COVENANTS   ON  SALES  OF  EBAlTY. 


§1804 


broken.^    But  a  statute  providing  for  recovery  of  the  price 
paid  in  case  of  a  breach  of  other  specified  covenants  does  not 


waiian  Rep.  494  (special  covenant 
which  was  in  effect  one  of  warranty 
and  plaintiff  elected  to  sue  for  pur- 
chase money  and  no  opinion  was  ex- 
pressed as  to  rule  of  damages); 
Frazer  v.  Peoria  County  Sup'rs,  74 
111.  282  (warranty  of  title);  Wood  v. 
Kingston  Coal  Co.,  48  lU.  356;  95  Am. 
Dec.  554  (warranty  of  title) ;  Harding 
V.  Larkin,  41  111.  413  (warranty  of 
title);  Brady  v.  Spurck,  27  111.  482 
(warranty  or  covenant  against  evic- 
tion) ;  Clapp  v.  Herdman,  25  111.  App. 
509  (statutory  covenant  of  seisin  in 
effect  a  covenant  of  title);  Rhea  v. 
Swain,  122  Ind.  272;  23  N.  E.  776;  22 
N.  E.  1000  (warranty);  Thomas  v. 
Hamilton,  71  Ind.  277  (warranty); 
M-cClure  v.  MoClure,  65  Ind.  482 
(warranty);  Burton  v.  Reeds,  20  Ind. 
87  (warranty  and  quiet  enjoyment); 
Reese  v.  McQuilkin,  7  Ind.  450  (war- 
ranty); Bellows  V.  Litchfield,  38 
Iowa,  36;  48  N.  W.  1062  (warranty); 
Flynn  v.  White  Breast  C.  &  M.  Co.,  72 
Iowa,  737;  32  N.  W.  471  (warranty); 
SneU  V.  Iowa  Homestead  Co.,  59 
Iowa,  701;  13  N.  W.  848  (warranty); 
Bloom  V.  Wolfe,  50  Iowa,  286  (war- 
ranty, real  consideration  paid  recov- 
erable); Wilhelm  v.  Fimple,  31  Iowa, 
137;  7  Am.  Rep.  117  (warranty); 
Swafford  v.  Whipple,  3  G.  Greene 
(Iowa),  264;  54  Am.  Dec.  498  (war- 
ranty); Brant  v.  Foster,  5  Clarke 
(Iowa),  287  (rule  said  to  apply  to 
warranty  in  a  majority  of  the  states); 
Herrington  (Herington)  v.  Clark,  60 
Kan.  855;  55  Pac.  462  (action  on 
covenants  for  complete  failure  of  title. 
Official  citation  is  mem.  only);  Steb- 
bins  V.  Wolf,  33  Kan.  765  (warranty, 
value  of  land  as  agreed  on  at  time  of 


conveyance  with  interest,  etc.); 
Thompson  v.  Jones  11  B.  Mon.  (Ky.) 
365  (warranty) ;  McMillan  v.  Ritchie, 
3  T.  B.  Mon.  (Ky.)  348;  16  Am.  Dec. 
107  (warranty);  Booker  v.  Bell,  3 
Bibb  (Ky.),  173;  6  Am.  Dec.  641 
(warranty);  Cox  v.  Strode,  2  Bibb 
(Ky.),  273;  5  Am.  Dec.  603  (war- 
ranty, value  of  land  at  time  warranty 
was  made,  or  at  time  of  sale  to  be 
ascertained  by  purchase  money  ex- 
pressed in  deed  or  known) ;  M'Kinny 
V.  Watts,  3  A.  K.  Marsh.  (Ky.)  268 
(warranty);  Robertson  v.  Lemon,  2 
Bush  (Ky.),  301  (warranty;  restitu- 
tion to  extent  of  failure  of  considered 
tion;  the  amount  received  for  the  lost 
land);  Hanson  v.  Buckner,  4  Dana 
(Ky.),  251;  29  Am.  Dec.  401  (war- 
ranty) ;  Cummins  v.  Kennedy,  3  Litt. 
(Ky.)  118;  14  Am.  Deo.  45  (warranty; 
value  of  land  at  date  of  conveyance, 
based  upon  price  paid,  with  interest) ; 
Bach  V.  Miller,  16  La.  Ann.  44  (where 
there  is  an  exclusion  of  warranty); 
Montgomery  v.  Reed,  69  Me.  510 
(seisin  and  warranty);  Crisfield  v. 
Storr,  36  Md.  129,  150;  11  Am.  Rep. 
480  (warranty  of  title);  Harris  v. 
NeweU,  8  Mass.  262  (warranty); 
Sumner  v.  WUliams,  8  Mass.  162;  6 
Am.  Dec.  83  (general  warranty); 
Parkinson  v.  Woulds  (Mich.  1900),  84 
N.  W.  292;  7  Det.  L.  N.  527  (war- 
ranty); Devine  v.  Lewis,  38  Minn.  24; 
35  N.  W.  711  (warranty);  Matheney 
V.  Stewart,  108  Mo.  73;  17  S.  W.  1014 
(warranty) ;  Lambert  v.  Estes,  99  Mo. 
604;  13  S.  W.  284  (warranty);  Mur- 
phy V.  Price,  48  Mo.  247  (seisin  and 
quiet  enjoyment  and  so  in  war- 
ranty); Leet  V.  Gratz,  92  Mo.  App. 
422    (warranty;    purchase    price    if 


^  Carvill   v.    Jacks,    43   Ark.    434 1  though   covenant   was   one   of  war- 
(rule    applied    to    usual    covenants,  |  ranty  in  this  case) ;  Logan  v.  Moulder, 
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include  the  covenant  against  incumbrances.*'    It  is  also  de- 
cided that  if  there  is  a  breach  of  such  a  covenant  the  recovery 


evicted);  Pence  v.  Gabbert,  70  Mo. 
App.  201  (warranty);  Taylor  v.  Hol- 
ier, 1  Mont.  688  (warranty;  value  of 
property  at  time  deed  was  made,  with 
interest);  Cheney  v.  Straube,  35  Neb. 
521;  53  N.  W.  479  (warranty  or  for 
quiet  enjoyment);  Hoffman  v.  Bosch, 
18  Nev.  360;  4  Pac.  703  (warranty  of 
title;  value  of  property  at  time  of 
sale,  based  upon  purchase  money, 
with  interest);  Foster  v.  Thompson, 
41  N.  H.  379  (warranty);  Parker  v. 
Brown,  15  N.  H.  176  (covenants  of 
title,  etc.,  value  of  premises  at  time  of 
delivery  of  deed) ;  Willson  v.  Willson, 
5  Post.  (N.  H.)  229;  57  Am.  Dec.  320 
(seisin,  right  to  convey,  warranty  and 
quiet  enjoyment);  Morris  v.  Rowan, 
17  N.  J.  L.  304  (warranty  of  title); 
Stewart  v.  Drake,  9  N.  J  L.  139  (rule 
applied  to  warranty  and  quiet  enjoy- 
ment); Bennett  v.  Jenkins,  13  Johns. 
(N.  Y.)  50  (seisin  and  quiet  enjoy- 
ment); Staats  V.  Ten  Eyok,  3  Caines 
(N.  Y.),  Ill;  2  Am.  Dec.  254  (war- 
ranty and  quiet  enjoyment;  value  of 
land  at  time  of  purchase  with  inter- 
est); Pitcher  v.  Livingston,  4  Johns. 
(N.  Y.)  1  (seisin  and  quiet  enjoy- 
ment); Ramsey  v.  Wallace,  100  N.  C. 
75;  6  S.  E.  639  (warranty  of  title); 
Price  v.  Deal,  90  N.  C.  290  (quiet  en- 
joyment); Williams  v.  Beeman,  2 
Dev.  L.  (N.  C.)  483  (quiet  enjoy- 
ment); Clark  V.  Parr,  14  Ohio,  121; 


45  Am.  Dec.  529  (warranty  of  title); 
Rash  V.  Jeune,  26  Ore.  169  (war- 
ranty); Doyle  V.  Brundred,  189  Pa. 
113;  41  Atl.  1107  (covenant  for  title 
under  general  warranty,  rule  is  pro- 
portion of  purchase  money  lost  with 
interest);  Cox  v.  Henry,  32  Pa.  18 
(general  warranty;  but  qualified  as  to 
interest);  McClure  v.  Gamble,  3 
Casey  (Pa.),  288  (warranty);  Loiseau 
V.  Threlstad  (S.  D.  1901),  85  N.  W. 
189  (construing  statute  making  rule 
the  price  paid  in  cases  of  warranty, 
quiet  enjoyment,  etc.);  McGuffey  v. 
Humes,  1  Pick.  (85  Tenn.)  26;  1  S.  W. 
506  (general  warranty);  Elliott  v. 
Thompson,  4  Humph.  (Tenn.)  99;  40 
Am.  Dec.  630  (warranty  of  title); 
Turner  v.  Miller,  42  Tex.  418;  19  Am. 
Rep.  47  (warranty  of  title);  Simpson 
v.  Belvin,  37  Tex.  674  (warranty  of 
title);  Anding  v.  Perkins,  29  Tex.  348 
(warranty  of  title) ;  Garrett  v.  Gaines, 
6  Tex.  435  (warranty  of  title,  Mexican 
law);  Kempner  v.  Beaumont  L.  Co., 
20  Tex.  Civ.  App.  307;  49  S.  W.  412 
(warranty  of  title);  Thiele  v.  Axell,  5 
Tex.  Civ.  App.  556;  24  S.  W.  803;  id. 
5  Tex.  Civ.  App.  548;  24  S.  W.  552 
(warranty  of  title;  price  paid  irre- 
spective of  what  grantee  pays  for 
outstanding  title);  Hall  v.  Pierson,  1 
White  &  W.  Civ.  Cas.  Ct.  App.  (Tex.), 
sec.  1210  (warranty);  Conrad  v.  Ef- 
finger,  87  Va.  59;  12  S.  E.  2;  24  Am. 


1  Pike  (Ark.),  313,  323;  33  Am.  Dec. 
339  (court  applied  the  rule  to  the 
usual  covenants;  Pearson  v.  Ford,  1 
Kan.  App.  580;  42  Pac.  257  (covenant 
to  pay  incumbrance);  Jenkins  v. 
Hopkins,  8  Pick.  (Mass.)  346;  Chapel 
V.  Bull,  17  Mass.  213;  Chinn  v.  Wag- 
oner, 26  Mo.  App.  678  (covenant  to 
remove  incumbrance);  Kennison  v. 
Taylor,  18  N.  H.  220;  DeLong  v. 
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Springlake  &  S.  G.  R,  Co.,  65  N.  J.  L. 
1;  47  Atl.  491 ;  Stewart  v.  Drake,  9  N. 
J.  L.  (4  Hals.)  139;  Waldo  v.  Long,  7 
Johns.  (N.  Y.)  173;  Patterson  v. 
Stewart,  6  Watts  &  S.  (Pa.)  527;  40 
Am.  Dec.  586;  Daggett  v.  Reas,  79 
Wis.  60;  48  N.  W.  127;  Nichols  v. 
Alexander,  28  Wis.  118. 

"Loiseau    v.    Threlstad     (S.     D. 
1901),  85  N.  W.  189. 
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is  restricted  to  the  actual  amount  or  value  of  such  incumbrance 
not  exceeding  the  consideration  paid,  where  the  purchaser  has 
enjoyed  the  possession."  But  it  is  further  determined  that 
damages  to  the  full  extent  of  the  covenant  can  be  recovered,^ 
and  also  that  the  damages  are  not  limited  to  purchase  money, 
but  that  the  difference  between  the  contract  price  and  the  ac- 
tual value  at  the  time  of  the  breach  measures  the  compensation.^ 
Again,  a  statutory  provision  for  the  recovery  of  all  damages 
sustained  in  removing  the  incumbrance  refers  only  to  incum- 
brances of  record,  and  does  not  change  the  rule  limiting  the 
recovery  to  the  consideration  money.*' 

§  1805.  Application  of  rule  as  to  pnrchase  price  with  in- 
terest— Qualifications,  limitations,  exceptions  and  extent  of 
rule. — The  consideration  paid  determines  the  value  of  the 
land,''  and  the  actual  consideration  paid  may  be  recovered,  nor 
is  the  grantee  precluded  by  the  consideration  expressed  in  the 


St.  Rep.  646  (warranty  of  title); 
Abernathy  v.  Phillips,  82  Va.  769;  1 
S.  E.  113  (warranty);  Lowther  v. 
Commonwealth,  1  Hen.  &  M,  (Va.) 
202  (warranty);  Jackson's  Admr.  v. 
Turner,  5  Leigh  (Va.),  126  (war- 
ranty); Threlkeld's  Admr.  v.  Fitz- 
hugh's  Exr.,  2  Leigh  (Va.),  451  (war- 
ranty); McLennon  v.  Prentice,  77 
Wis.  124;  45  N.  W.  943  (warranty); 
Mclnnis  v.  Layman,  62  Wis.  191 
(warranty;  if  grantee  remains  dis- 
seised he  can  recover  consideration); 
Eaton  V.  Lyman,  24  Wis.  438  (war- 
ranty); Blossom  V.  Knox,  3  Chand. 
(Wis.)  295;  3  Pin.  (Wis.)  262  (quiet 
enjoyment  in  lease,  rent  paid  with  in- 
terest thereon  recoverable) ;  Brown  v. 
Webster,  156  U.  S.  328;  15  Sup.  Ct. 
377;  39  L.  Ed.  440  (warranty  of  title; 
purchase  price  with  interest,  for  pur- 
pose of  jurisdiction) ;  Northern  P.  R. 
Co.  v.  Montgomery,  56  U.  S.  App. 
579;  30  C.  C.  A.  17;  86  Fed.  251;  67 
Fed.  445  (warranty;  personal  prop- 
erty was  consideration  and  its  value 


with  interest  was  allowed) .  See  Ster- 
ling V.  Peet,  14  Conn.  245  (holding 
that  in  case  of  warranty  the  value  of 
land  at  time  of  eviction  is  the  rule  of 
damages);  Elder  v.  True,  32  Me.  104 
(warranty;  value  of  land  from  time  of 
eviction,  if  mortgage  foreclosed,  with 
interest  from  that  time,  is  rule); 
Boyer  v.  Amet,  41  La.  Ann.  721 ;  6  So. 
734  (may  claim  restitution  of  price 
under  Rev.  Civ.  Code,  art.  2506.  See 
also  New  Orleans  v.  Christmas,  131 
U.  S.  191;  9  Sup.  Ct.  745;  33  L.  Ed. 
99;  6  R.  R.  &  Corp.  L.  J.  64). 

"  Greene  v.  Tallman,  20  N.  Y.  191; 
75  Am.  Dec.  384.  See  also  Dimmick 
v.  Lockwood,  10  Wend.  (N.  Y.)  142. 

'2  Willets  v.  Burgess,  34  111.  494. 

''  Heimburg  v.  Ismay,  3  J.  &  S. 
(N.  Y.)  35. 

"  Hawthorne  v.  City  Bk.,  34  Minn. 
382;  26  N.  W.  4. 

'=  Cox  V.  Henry,  32  Pa.  St.  18  (gen- 
eral warranty).  But  see  Eveleigh  v. 
Still,  1  Bay  (S.  C),  92;  Liber  v.  Par- 
sons, 1  Bay  (S.  C),  19. 
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deed.^  So  the  amount  of  purchase  money  paid,  with  interest, 
governs,*  and  the  extent  of  the  failure  of  the  consideration,  or 
the  amount  received  by  the  grantor  is  the  measure  of  compen- 
sation.® If  only  a  portion  of  the  consideration  money  is  paid, 
the  plaintiff  may  at  his  election  recover  such  amount.^  Again, 
the  consideration  received  is  held  to  determine  the  value  of 
the  land  at  the  time  of  the  conveyance,*  although  the  price 
paid  by  a  subsequent  grantee  does  not  measure  the  recovery,^' 
nor  should  a  sum  be  awarded  which  is  greater  than  the  value  of 
the  land.''^  And  when  no  fraud  is  shown,  and  a  part  of  the 
consideration  was  paid,  the  purchase  money  and  interest  is  re- 
coverable.^ But  the  amount  paid  to  the  grantor  does  not  nec- 
essarily fix  the  sum  recoverable.*'  The  rule  as  to  recovery  of 
the  consideration  paid  also  applies  irrespective  of  who  receives 
it  or  how  it  is  appropriated.''  And  the  consideration  paid  may 
be  recovered  although  the  grantee  knew  that  the  grantor  had 
no  title  where  he  agreed  to  procure  one  but  failed.*  The  con- 
sideration paid  may  also  be  i-ecovered  with  interest,  even  with- 
out a  disturbance  of  possession  where  the  vendor  had  no  title 
when  the  deed  was  executed,^^  and  such  amount,  and  not  the 
value  of  the  land  measures  the  recovery  for  breach  of  war- 
ranty.*^ Again,  the  price  paid  with  interest  is  the  measure  of 
recovery  under  the  Mexican  law.^'  And  if  the  purchase  money 
paid  is  alleged  to  be  the  true  value  of  the  land  when  purchased. 


™  Devine  v.  Lewis,  38  Minn.  24;  35 
N.  W.  711. 

='  Conrad  v.  Effinger,  87  Va.  59;  14 
Va.  L.  J.  532;  12  S.  E.  2;  24  Am.  St. 
Rep.  646  (warranty  of  title). 

=*  Blackwell  v,  McBride,  14  Ky.  L. 
Rep.  760  (warranty). 

5»  Staples  V.  Dean,  114  Mass.  128. 
See  also  Sterling  v.  Peet,  14  Conn. 
245. 

*  Mercantile  Trust  Co.  v,  South 
Park  Res.  Co.,  15  Ky.  L.  Rep.  70;  22 
S.  W.  314;  Parker  v.  Brown,  15  N.  H. 
176. 

"  Mercantile  Trust  Co.  v.  South 
Park  Res.  Co.,  15  Ky.  L.  Rep,  70;  22 
S.  W.  314. 
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«  Morse  v.  Beale,  68  Iowa,  463;  27 
N.  W.  461. 

«  Barbour  v.  Pate,  2  T.  B.  Mon. 
(Ky.)  5. 

"  Beasley  v.  PhUlips,  20  Ind.  App. 
182;  50  N.  E.  488. 

«  Bloom  V.  Wolfe,  50  Iowa,  286. 

*°  Beard  v.  Delaney,  35  Iowa,  16. 

*  Parkinson  v.  Woulds  (Mich. 
1900),  84  N.  W.  292;  7  Det.  Leg.  N. 
527  (warranty). 

^  Thomas  v.  Hamilton,  71  Ind. 
277;  Robertson  v.  Lemon,  2  Bush 
(Ky.),  30;  Lowther  v.  Common- 
wealth, 1  Hen.  &  M.  (Va.)  202. 

"Garrett  v.  Gaines,  6  Tex.  435 
(warranty). 
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it  determines  the  amount  of  damages.™  So  the  rule  as  to  the 
recovery  of  the  purchase  price  with  interest  applies  if  the  breach 
consists  of  a  right  of  way  for  a  railroad  across  the  land.^^  Said 
rule  also  applies  to  wild  and  unoccupied  land,^'^  and  to  a  pur- 
chase of  wild  timber  lands,  from  which  the  grantee  has  derived 
no  benefit  or  income.^  Such  amount  is  also  recoverable  in  the 
absence  of  any  special  circumstances/*  nor  will  the  rule  be 
changed,  nor  the  damages  increased  by  the  fact  that  the  grantee 
has  been  compelled  to  pay  a  larger  sum  to  his  grantee."'^ 

§1806.  Same  subject  continued.  —  The  purchase  price 
and  not  the  actual  value  controls  the  recovery,  where  the  land 
was  sold  in  connection  with  another  tract  which  was  purchased 
for  more  than  it  was  actually  worth.*  If  the  breach  is  total 
or  such  that  the  vendee  may  so  treat  it,  the  rule  of  recovery  of 
the  purchase  price  with  interest  applies."  It  also  applies,  in 
the  absence  of  fraud,  where  there  is  a  failure  of  title ;  *  and 
where  there  is  a  breach  of  the  covenant  of  warranty  and  loss  of 
the  land.^  So  a  proportion  of  the  price  is  recoverable,®'  and  the 
consideration  expressed  in  the  deed,^*  or  the  sum  named  therein 
measures  the  recovery,®  and  where  both  a  money  consider- 
ation and  one  of  love  and  affection  are  expressed  in  the  deed, 
the  former  controls,  as  the  grantor's  valuation.®  The  rule  as 
to  recovery  of  the  purchase  price  and  interest  may,  however, 

™  Anding  v.  Perkins,  29  Tex.  348 
(warranty  of  title). 

"  Flynn  v.  White  Breast  C.  &  M. 
Co.,  72  Iowa,  738;  32  N.  W.  471 
(warranty). 

'^  Kempner  v.  Beaumont  Lumber 
Co.,  20  Tex.  Civ.  App.  307;  49  S.  W. 

412  (warranty). 
''  Northern  P.  R.  Co.  v.  Montgom- 
ery (U.  S.  C.  C.  A.  9th  C),  56  U.  S. 
App.  579;  30  C.  C.  A.  17;  86  Fed.  251; 
67  Fed.  445  (warranty  of  title). 

"Herrington  v.  Clark,  60  Kan. 
855  (mem.);  55  Pac.  462  (warranty). 

5=  Nichols  v.  Walter,  8  Mass.  243 
(seisin). 

™  Kempner  v.  Beaumont-  Lumber 
Co.,  20  Tex.  Civ.  App.  307;  49  S.  W, 

413  (warranty), 


"  Curtis  V.  Brannon,  98  Term.  153; 
38  S.  W.  1073. 

«»  PhiUips  V.  Reichert,  17  Ind.  120; 
79  Am.  Dec.  463. 

^»  See  Ramsey  v.  Wallace,  100  N. 
C.  75;  6  S.  E.  639;  Abernathy  v. 
Phillips,  82  Va.  769;  1  S.  E.  113. 

*'  Melancon's  Heirs  v.  Rociband's 
Heirs,  19  La.  357  (warranty). 

"  McMillan  v.  Ritchie,  3  T.  B.  Mon. 
(Ky.)  348;  16  Am.  Dec.  107  (war- 
ranty). See  McClure  v.  McClure,  65 
Ind.  482  (warranty);  sec.  18^0  post. 

"  ShorthiU  v.  Ferguson,  44  Iowa, 
249. 

"  Hanson  v.  Buckner,  4  Dana 
(Ky.),  251;  29  Am.  Dec.  401  (war- 
ranty). 
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be  varied  by  circumstances,^  as  where  an  estate  of  value, 
though  not  the  one  granted  is  acquired,"'  or  where  circumstan- 
ces would  render  the  enforcement  of  the  rule  inequitable* 
But  said  rule  does  not  apply,  where  the  grantee  has  not  paid 
for  extinguishing  the  incumbrance  or  perfecting  the  title.^ 
And,  even  though  the  title  is  acquired  from  the  true  owner, 
the  purchase  money  paid  may  be  recovered  by  the  vendee.®  The 
general  rule  further  applies  even  though  the  grantee  obtains 
the  land  from  the  government  at  a  less  price.**  But  it  does 
not  apply  where  the  vendor  undertakes  to  complete  and  perfect 
the  title  covenanted,^  and  a  qualification  of  the  rule  exists 
where  the  grantee  perfects  his  title  by  purchase  of  the  out- 
standing title.''  The  consideration  paid  the  grantor  is  not 
recoverable,  however,  where  a  grant  is  adjudged  void,  but  it  is 
under  act  of  congress  preempted  on  payment  of  the  minimum 
price  for  public  lands.'^  Such  purchase  money  and  interest 
has  been  held,  however,  to  limit  the  extent  of  recovery.'^ 
Again,  the  full  purchase  money  need  not  be  repaid  less  the 
value  of  the  land  without  an  easement  granted,  for  only  the 
actual  practical  value  of  the  easement  is  recoverable.'*-  But 
the  rule  allowing  said  purchase  price  and  interest  does  not 
apply  where  there  has  been  no  tender  of  the  purchase  money, 
and  the  vendor  at  commencement  of  the  suit  can  give  a  good 
title.''  And  if  the  grantee  acquired  anything  by  his  deed  he 
cannot  recover  the  purchase  money  with  interest.'"  It  has  also 
been  decided  that  the  purchase  money  with  interest  cannot  be 


'*  Ogden  V.  Ball,  38  Minn.  237;  36 
N.  W.  344;  KimbaU  v.  Bryant,  25 
Minn.  496. 

'^  Ogden  V.  Ball,  38  Minn.  237;  36 
N.  W.  344. 

»« Baxter  v.  Bradbury,  20  Me.  (7 
Shep.)  260;  37  Am.  Dec.  49. 

^'  O'Meara  v.  McDaniel,  49  Kan. 
685;  31  Pac.  303. 

88  Thiele  v.  Axell,  5  Tex.  Civ.  App. 
556;  24  S.  W.  803;  id.,  5  Tex.  Civ. 
App.  548;  24  S.  W.  552  (warranty). 

"  Montgomery  v.  Northern  P.  R. 
Co.  (U.  S.  C.  C.  D.  Ore.),  67  Fed.  445 
(warranty). 
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™  Taylor  v.  Barnes,  69  N.  Y.  430. 

"  SneU  V.  Iowa  Homestead  Co.,  59 
Iowa,  701;  13  N.  W.  848. 

"  Succession  of  Coxe,  15  La.  Aim. 
514  (warranty). 

"See  Clapp  v.  Herdman,  25  111. 
App.  509;  Bender  v.  Fromberger,  4 
DaU.  (Pa.)  436. 

"  Piatt  V.  Grand  Trunlc  R.  Co.,  19 
Ont.  App.  403  (covenant  of  title). 

"  Pate  v.  McConnell,  106  Ala.  449; 
18  So.  98  (warranty). 

'«  Building  L.  &  W.  Co.  v.  Fray,  96 
Va.  559;  1  Va.  S.  C.  Rep.  70;  32  S.  E. 
58. 
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recovered  for  breach  of  a  covenant  of  a  right  to  convey.'"  So  a 
statute  has  no  application  to  a  covenant  against  incumbrances, 
which  provides  that  detriment  for  breach  of  covenant  of  seisin, 
of  right  to  convej',  of  warranty,  or  of  quiet  enjoyment,  in  a 
grant  of  real  estate  is  to  be  the  price  paid. 

§  1807.  Same  subject  concluded.  —  The  rule  of  caveat 
emptor  has  also  been  applied  to  preclude  the  recovery  of  the 
purchase  money  either  in  law  or  in  equity.'"  The  rule,  how- 
ever, that  the  purchase  money  with  interest  is  recoverable 
applies  whether  the  grantee  has  been  in  possession  or  not.*" 
So  the  price  paid  measures  the  damages,  with  interest  which  is 
affected  by  the  vendees  not  having  been  in  possession.''  And 
the  general  rule  applies  where  possession  has  never  been  taken,^ 
or  when  the  grantee  has  had  possession  and  is  not  liable  for 
mesne  profits.^  But  the  fact  that  the  grantee  has  had  posses- 
sion and  received  the  profits  limits  the  recovery  within  the 
rule.^  And  if  the  purchaser  has  enjoyed  the  possession  he 
cannot  recover  the  entire  consideration.®  The  general  rule 
also  applies  where  there  is  an  adverse  possession  by  a  third 
person  whereby  the  grantee  actually  loses  his  purchase,*  or 
where  the  holder  of  the  paramount  title  is  in  possession  to 
the  exclusion  of  the  grantee.'"  But  the  covenantee  cannot  re- 
tain the  seisin  and  recover  back  the  consideration  which  he 
has  paid.*  So  a  vendee  who  has  been  in  possession  in  such 
manner  as  not  to  be  accountable  for  the  use  of  the  premises 


"  Building  L.  &  W.  Co.  v.  Fray,  32 
S.  E.  58;  96  Va.  559;  1  Va.  S.  E.  Rep. 
70. 

"Loiseau  v.  Threlstad  (S.  D. 
1901),  85  N.  W.  189;  Comp.  Laws, 
sec.  4584. 

"  CuUum  V.  Bank,  4  Ala.  21,  29;  37 
Am.  Dec.  725. 

*"  See  Mitchell  v.  Hazen,  4  Conn. 
495;  Pitcher  v.  Livingston,  4  Johns. 
(N.Y.)l. 

''Johns  V.  Hardin,  81  Tex.  37;  16 
S.  W.  623  (warranty  of  titled  See 
section,  post,  herein,  as  to  interest. 

X18 


*^  McLennan  v.  Prentice,  77  Wis. 
124;  45  N.  W.  943. 

^  Flint  V.  Steadman,  36  Vt.  210. 

«*See  KeUy  v.  Dutch  Church,  2 
Hill  (N.  Y.),  105;  Kinney  v.  Watts, 
14  Wend.  (N.  Y.)  38;  Bennett  v. 
Jenkins,  13  Johns.  (N.  Y.)  50;  Caul- 
kins  V.  Harris,  9  Johns.  (N.  Y.)  324. 

'^  Tanner  v.  Livingston,  12  Wend. 
(N.  Y.)  83. 

«»  Evans  v.  Fulton,  134  Mo.  653;  36 
S.  W.  230. 

^  Murphy  v.  Price,  48  Mo.  247. 

«« Baxter  v.  Bradbury,  20  Me.  (7 
Shep.)  260;  37  Am.  Dec.  49. 
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can  only  recover  the  purchase  money  without  interest.®  Nor 
is  the  purchase  price  for  the  land  the  measure  of  recovery 
where  the  grantee  was  in  possession  when  the  conveyance 
was  executed.*  Again,  the  damages  will  be  the  amount  of 
debt,  which  constitutes  the  consideration  for  a  conveyance  by 
a  trustee  for  his  grantoi",  under  a  covenant  of  warranty.''  And 
if  the  consideration  is  in  fact  real  and  personal  property,  its 
value  is  the  measure  of  damages.*^  So  the  value  of  personal 
property  constituting  the  consideration  is  recoverable,  and  the 
parties  having  fixed  the  value  thereof  such  value  and  not  the 
actual  value  controls.'^  If  the  consideration  is  property  upon 
which  no  value  is  fixed,  then  its  market  value,  with  interest, 
measures  the  damages.'*  Again,  if  the  consideration  is  based 
upon  an  agreement  for  certain  stock  in  a  company  to  be  formed, 
the  measure  of  damages  for  a  breach  of  the  contract  is  the  fair 
and  reasonable  value  of  the  stock  which  was  to  have  been  given 
had  the  company  been  formed.*  And  where  the  consideration  is 
bonds  agreed  to  be  received  at  par  value  such  agreement,  and 
not  the  market  value  of  the  bonds,  fixes  the  amount  recovera- 
ble.* So  where  shares  of  stock  constitute  the  consideration 
paid,  their  proven  value  at  the  tune  of  sale  is  recoverable." 
The  rule  allowing  a  recovery  of  the  purchase  price  with  inter- 
est has  also  been  applied  when  based  upon  an  eviction  or  ac- 
tual dispossession  by,  or  surrender  to,  the  holder  of  a  paramount 
title,*  although  the  rule  is  held  to  apply  even  without  an  evic- 


«»  Flint  V.  Steadman,  36  Vt.  201. 

™  Dillahunty  v.  Little  Rock  &  Ft. 
S.  R.  Co.  (Ark.),  28  S.  W.  657;  27  S. 
W.   1002. 

"  Burnett  V.  Hughey,  54  Ark.  195; 
15  S.  W.  464. 

"  Hodges  V.  Thayer,  110  Mass.  286. 

"  Williamson  v.  Test,  24  Iowa,  138 
(warranty). 

«  Evans  v.  Fulton,  134  Mo.  653;  36 
S.  W.  230. 

°*  Huse  &  L.  Ice  Transp.  Co.  v. 
Heinze,  102  Mo.  245;  14  S.  W.  756. 

"°  Northern  P.  R.  Co.  v.  Montgom- 
ery (U.  S.  C.  C.  9th  C),  56  U.  S.  App. 
579;  30  C.  C.  A.  17;  86  Fed.  251;  67 
Fed.  445  (warranty  of  title). 
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"  McGuffey  v.  Humes,  85  Tenn.  26; 
1  S.  W.  506  (general  warranty). 

"  Kingsbury  v.  Milner,  69  Ala.  502; 
McGary  v.  Hastings,  39  Cal.  360;  2 
Am.  Rep.  456;  Watson  v.  Wolverton, 
41  111.  241;  Burton  v.  Reads,  20  Ind. 
87;  Snell  v.  Iowa  Homestead  Co.,  59 
Iowa,  701;  13  N.  W.  848;  Cox  v. 
Strode,  2  Bibb  (Ky.),  273;  5  Am. 
Dec.  603;  Laizer  v.  Generes,  10  Rob. 
(La.)  178;  Matheny  v.  Stewart,  108 
Mo.  73;  17  S.  W.  1014;  Leet  v.  Gratz, 
92  Mo.  App.  422  (warranty);  Egan 
Martin,  71  Mo.  App.  60  (warranty); 
CoUins  V.  Glamorgan's  Admr.,  6  Mo. 
169  (right  to  convey);  Cheney  v. 
Straube,  35  Neb.  521;  53  N.  W.  479; 
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tion  where  there  is  a  title  paramount.''  And  such  damages 
cannot  be  recovered  where  the  grantee  has  never  been  evicted, 
but  has  been  in  peaceable  possession,  collecting  the  rents  and 
profits.'*  So  if  there  is  an  eviction,  there  being  an  exclusion 
of  warranty,  there  can  only  be  a  recovery  of  the  price  paid,  with 
interest  and  costs.'  But  such  purchase  money  with  interest  is 
recoverable  by  the  grantee  for  such  time  as  he  has  been  liable 
for  mesne  profits,  there  having  been  an  eviction.^  And  if  a  re- 
conveyance is  tendered  upon  discovery  of  the  existence  of  a 
less  estate  than  that  covenanted,  and  there  has  been  no  evic- 
tion, the  purchase  money  is  recoverable.^  But  no  part  of  the 
consideration  expressed  in  a  deed  to  a  subsequent  grantee  can 
be  recovered  for  breach  of  an  agreement  to  release  certain 
rights  in  land,  where  the  said  grantee  had  never  been  evicted 
and  the  first  grantee's  liability  was  merely  contingent.'' 

§1808.  Partial  breach — Proportionate  amount — Value 
of  land — Purchase  money — Interest. — Where  there  has  been 
a  breach  of  warranty  or  covenant  generally  as  to  a  part  or  por- 
tion of  the  land,  the  measure  of  damages  is  oi'dinarily  the  pro- 
portionate value  of  such  part  to  the  whole,  which  is  generally 
based  upon  the  purchase  price,  or  the  proportionate  amount  of 
the  purchase  price  with  interest,  where  under  the  circumstances 
interest  would  be  recoverable."     Another  form  of  the  rule. 


Hoffman  v.  Bosch,  18  Nev.  360;  4 
Pac.  703;  Willson  v.  Willson,  5  Fost. 
(N.  H.)  229;  57  Am.  Dec.  320;  Morris 
V.  Rowan,  2  Har.  (N.  J.)  304;  Staats 
V.  TenEyok,  3  Caines  (N.Y.),  111; 
Williams  v.  Beeman,  2  Dev.  (N.  C.) 
483  (quiet  enjoyment) ;  Cox  v.  Henry, 
32  Pa.  St.  18;  Anderson  v.  Washa- 
bough,  7  Wright  (Pa.),  115;  Hen- 
ning's  Exrs.  v.  Withers,  2  Tread. 
Const.  (S.  C.)  584  (warranty);  Mc- 
Guffey  V.  Humes,  85  Tenn.  26;  1  S. 
W.  506;  Lowther  v.  Commonwealth, 
1  Hen.  &  M.  (Va.)  202;  New  Orleans 
V.  Christmas,  131  U.  S.  191;  9  Sup. 
Ct.  745;  33  L.  Ed.  99;  6  R.  R.  &  Corp. 
L.  J.  64  (warranty;  so  in  Louisiana). 
"Harris  v.  Newell,  8  Mass.  262 
(warranty). 


i»»  O'Meara  v.  McDaniel,  49  Kan. 
685;  31  Pac.  303. 

^  Bach  V.  Miller  Syndic,  16  La. 
Ann.  44. 

'  Crumbleton  v.  Wilson,  1  Browne 
(Pa.)  361;  Wallace  v.  Talbot,  1  Mc- 
Cord  (S.  C),  466. 

'  Frazer  v.  Peoria  County,  74  111. 
282. 

*  Shepard  v.  Ryers,  15  Johns.  (N. 
Y.)  497  (quiet  enjoyment). 

=  Bibb  V.  Freeman,  59  Ala.  621; 
Hoffman  v.  Kirby,  136  Cal.  26;  68 
Pac.  321;  Hubbard  v.  Norton,  10 
Conn.  422;  Weber  v,  Anderson,  73 
111.  439;  Wadhams  v.  Innes,  4  111. 
App.  642;  McNally  v.  White  (Ind. 
1899),  54  N.  E.  794;  Wright  v.  Nip- 
ple, 92  Ind.  310;  MoDunn  v.  Des 
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where  the  person  has  been  evicted,  is  the  loss  actually  sustained 
by  the  eviction  from  the  land  for  which  the  title  has  failed.' 
So  a  requested  instruction  to  the  jury  that  damages  may  be 
recovered  "  in  such  sum  as  the  value  of  the  land  lost  bears  to 
the  whole  land  described  in  the  deed  "  has  been  held  to  be 
properly  refused  as  omitting  any  reference  to  the  purchase 
price.'  And  in  this  connection  it  has  been  decided  that  the 
peculiar  advantages  and  disadvantages  of  the  part  lost  may  be 
considered.^  Again  where  the  loss  is  only  partial  and  there  is 
a  recovery  of  the  proportionate  value,  interest  from  the  date  of 
the  eviction  is  allowable.' 


Moines,  39  Iowa,  286;  Bolinger  v. 
Brake,  57  Kan.  663;  47  Pac.  537  (in- 
terest excluded  in  ascertaining  the 
proportion);  Hunt  v.  Orwig,  17  B. 
Mon.  (Ky.)  73;  66  Am.  Dec.  144; 
Hill  V.  Golden,  16  B.  Mon.  (Ky.)  551; 
Southern  Wood  M.  &  C.  Co.  v.  Daven- 
port, 50  La.  Ann.  521;  23  So.  448; 
Wheeler  V.  Hatch,  3  Fairt.  (Me.)  389; 
Bryan  v.  Smallwood,  4  Har.  &  M. 
(Md.)  483;  Cornell  v.  Jackson,  3  Cush. 
(Mass.)  506;  Winnipisogie  Paper  Co. 
V.  Eaton,  65  N.  H.  13;  18  Atl.  171; 
Ela  V.  Card,  2  N.  H.  175;  Brown  v. 
Allen,  73  Hun  (N.  Y.),  291;  57  N.  Y. 
St.  R.  281;  Grantier  v.  Austin,  66 
Hun  (N.  Y.),  157;  49  N.  Y.  St.  R. 
136;  20  N.  Y.  Supp.  968;  Hymes  v. 
Van  Cleef,  61  Hun  (N.  Y.),  610;  15 
N.  Y.  Supp.  341;  Hunt  v.  Raplee,  44 
Hun  (N.  Y.),  149;  Adams  v.  Conover, 
22  Hun  (N.  Y.),  424;  Dimmick  v. 
Lockwood,  10  Wend.  (N.  Y.)  142; 
Wager  v.  Schuyler,  1  Wend.  (N.  Y.) 
553;  Mohr  v.  Parmlee,  11  J.  &  S.  (N. 
Y.)  320;  Morris  v.  Phelps,  5  Johns. 
(N.  Y.)  49;  Dickens  v.  Shefferd,  3 
Murph.  (N.  C.)  526;  Couhlin  v.  Han- 
cock (Ohio,  1903),  66  N.  E.  518; 
Doyle  V.  Brundred,  189  Pa.  St.  113; 
41  Atl.  1107;  McGrew  v.  Harmon,  164 
Pa.  115;  30  Atl.  265;  Beaupland  v. 
McKeen,  4  Casey  (Pa.),  124;  70  Am. 
Dec.  115;  Aiken  v.  McDonald,  43  S. 
C.  29;  20  S.  E.  796;  Wallace  v.  Talbot, 

im 


1  MoCord  (S.  C),  466;  Loiseau  v. 
Threlstad  (S.  D.  1901),  85  N.  W. 
189;  Witzman  v.  Heisch,  87  Tenn. 
513;  11  S.  W.  421;  Haynie  v.  Ameri- 
can Trust  Inv.  Co.  (Tenn.  Ch.  App.), 
39  S.  W.  860;  Hynes  v.  Packard,  92 
Tex.  44;  45  S.  W.  562;  Saunders  v. 
Franklin,  77  Tex.  662;  14  S.  W.  236; 
Raines  v.  Calloway,  27  Tex.  678; 
Downer  v.  Smith,  38  Vt.  464;  Conrad 
V.  Effinger,  87  Va.  59;  12  S.  E.  2;  24 
Am.  St.  Rep.  646;  Gates  v.  Parmly, 
93  Wis.  294;  66  N.  W.  253;  Mc- 
Lennan V.  Prentice,  85  Wis.  427;  55 
S.  W.  764. 

»  Griffin  v.  Reynolds,  17  How.  (U 
S.)  609;  15  L.  Ed.  229.  In  thU  case 
it  was  decided  that  it  was  erroneous 
to  instruct  the  jury  that  if  the  plain- 
tiff had  not  lost  all  the  land  conveyed 
to  him  by  the  defendant  then  the 
jury  might  allow  him  the  average 
value  of  the  part  lost  in  proportion 
to  the  price  paid  for  the  whole.  See 
also  King  v.  Pyle,  8  Serg.  &  R.  (Pa.) 
166;  Wallace  V.Talbot,  1  McCord  (S. 
C),  466;  Mann  v.  Marthews,  82  Tex. 
98;17S.  W.927. 

'  Chesnutt  v.  Chisin,  20  Tex.  Civ. 
App.  23;  48  S.  W.  540. 

'  Beaupland  v.  McKeen,  4  Casey 
(Pa.),  124;  70  Am.  Dec.  115.  But  see 
Pearson  v.  Davis,  1  McMul.  (S.  C.)  37. 

"  Wallace!s  Admrs.  v.  Talbot,  1 
McCord  (S.  C),  466. 
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§  1809.  Remote  covenantor  or  covenantee. — A  remote 
grantee  can  recover  the  actual  consideration  paid  by  him,  not 
exceeding  the  purchase  price  under  the  original  deed,  or  in 
other  words  the  sum  received  by  the  remote  warrantor  from 
his  grantee,  there  being  a  failure  of  title  and  an  eviction  by 
the  holder  of  a  paramount  title.'"  And  the  price  paid  to  a 
third  person  with  interest  thereon  is  recoverable  where  the 
land  is  purchased  of  another  than  the  grantor  at  an  advance, 
but  conveyed  directly  to  the  purchaser  by  the  original  gran- 
tor." So  where  there  is  a  breach  of  covenant  by  a  prior  gran- 
tee to  pay  a  mortgage,  the  consideration  paid  with  interest  is 
recoverable,  and  not  the  value  of  the  property  sold  under  fore- 
closure.'^ Again,  where  the  vendee  sold  at  a  less  price  than  he 
himself  paid,  only  the  consideration  paid  by  his  vendee  can  be 
recovered,  where  there  has  been  an  eviction  by  a  paramount 
title.'^  But  the  assignee  of  the  vendee  may  recover  the  con- 
sideration paid  and  interest,  when  he  is  evicted.  If,  however, 
the  vendee  is  not  liable  for  mesne  profits  his  recovery  from  the 
warrantor  is  limited  to  the  consideration  paid  to  the  latter.'* 
And  where  upon  a  trade  the  deed  is  made  directly  to  such 
subsequent  purchaser  by  the  warrantor  he  is  liable  in  the  sum 
he  received  for  the  land  and  not  for  the  consideration  paid  by 
such  purchaser.'^  So  in  case  the  land  is  lost  by  a  title  para- 
mount, the  consideration  received  by  the  remote  vendor  is  re- 
coverable."    If,  however,  an  outstanding  title  is  shown  which 


'"Taylor  v,  Wallace,  20  Colo.  211; 
37  Pac.  933  (warranty  of  title) ;  Mar- 
tin V.  Gordon,  24  Ga.  533  (warranty 
of  title) ;  Lowrance  v.  Robertson,  10 
Rich.  (S.  C.)  8  (warranty);  Lewis  v. 
Ross  (Tex.  1902),  67  S.  W.  405;  mod- 
ifying 65  S.  W.  904  (remote  warran- 
tor) .  See  Short  v.  Ferguson,  44  Iowa, 
249;  Volant  v.  Lambert,  6  Mart.  N. 
S.  (La.)  555;  Crisfield  v.  Storr,  36 
Md.  129;  11  Am.  Rep.  480;  Dick- 
son V.  Desire,  23  Mo.  152;  Mitte  v. 
Dow,  9  Lea  (Tenn.),  93;  Hollings- 
worth  V.  Mexia,  14  Tex.  Civ.  App. 
363;  37  S.  W.  455;  Rogers  v.  Golson 
(Tex.  Civ.     App.  1895),   31  S.  W. 


200;  Jackson's  Admr.  v.  Turner,  5 
Leigh  (Va.),  126;  Eaton  v.  Lyman, 
24  Wis.  438. 

"  McClure  v.  McClure,  65  Iowa, 
482. 

"  Pearson  v.  Ford,  1  Kan.  App. 
580;  42  Pac.  257. 

"  Williams  v.  Beeman,  2  Dev.  (N. 
C.)  483  (quiet  enjoyment). 

'*  Thompson  v.  Jones,  11  B.  Mon. 
(Ky.)   365  (warranty). 

"Cook  v.  Curtis,  68  Mich.  611;  36 
N.  W.  692  (warranty). 

"  Brooks  V.  Black,  68  Miss.  161;  8 
So.  332;  24  Am.  St.  Rep.  259;  11  L. 
R.  A.  176. 
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causes  damage  an  actual  eviction  need  not  be  proven."  Again, 
the  value  of  the  land  at  the  time  of  the  eviction  is  held  to  be 
recoverable,  but  not  in  a  sum  to  exceed  the  warrantor's  liabil- 
ity to  his  vendee.*^  And  where  the  entire  consideration  was 
paid  to  an  agent  of  the  grantor  by  a  grantee  of  one  holding 
under  a  trust  deed  from  the  covenantor  for  conveyance,  such 
sum  with  interest  may  be  recovered,  even  though  it  or  a  part 
thereof  never  reaches  the  covenantor's  hands.''  But  where  the 
grantee  of  a  covenantee  neither  obtained  nor  extinguished  the 
interest  of  minors,  claiming  title  to  the  land  by  a  conveyance 
from  their  curator  under  order  of  the  court,  the  consideration 
which  he  paid  for  their  title  cannot  be  recovered  from  the  cov- 
enantor.* So  .where  the  vendee  of  the  covenantee  has  never 
been  evicted,  the  recovery  will  be  limited.^'  And  the  restora- 
tion of  possession  after  eviction  of  the  assignees'  tenant  pre- 
cludes the  recovery  of  the  purchase  money  but  not  of  the 
interest  thereon.^  The  general  rule  also  governs  under  a 
covenant  of  seisin  where  the  vendor  at  his  vendee's  request 
conveys  directly  to  a  purchaser  from  the  latter.^ 


§  1810.    Improvements — Preliminary    considerations. — 

We  have  considered  elsewhere  the  question  of  the  right  to 
recover  for  improvements,  made  in  good  faith,  upon  breach  of 
a  contract  for  sale  of  land.**  We  have  also  seen  that  the  cove- 
nants of  seisin  and  of  right  to  convey,  and  against  incum- 
brance, are  broken  as  soon  as  made,  while  an  actual  or 
constructive  eviction,  surrender  or  attorning  is  necessary  for 
a  breach  of  the  covenant  of  warranty  and  of  quiet  enjoyment.^ 
Again,  the  purchase  price  with  interest  or  the  value  of  the 


"  Dickson  v.  Desire,  23  Mo.  151 
(warranty,  etc.). 

"Dickson  v.  Desire,  23  Mo.  151 
(warranty,  etc.). 

"Rash  V.  Jeune,  26  Ore.  169;  37 
Pac.  538  (warranty). 

»  Leet  V.  Gratz,  92  Mo.  App.  422. 

"  Patrick  V.  Swinney,  5  Bush  (Ky.), 
421  (warranty  of  title). 

"  Baxter  v.  Ryerss,  13  Barb.  (N. 
Y.)  267  (warranty  and  quiet  enjoy- 
ment). But  see  Mack.  v.  Patchin,  42 
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N.  Y.  167,  aff'g  29  How.  Pr.  20;  1 
Sheld.  67. 

^  Bowne  v.  Wolcott  (N.  D.),  48 
N.  W.  426,  336. 

"  See  sees.  1778-1780,  herein.  See 
also  as  to  real  actions,  2  Greenleaf  on 
Ev.  (16th  ed.)  sees.  549,  559,  and 
examine  as  to  ejectment  and  mesne 
profits,  id.,  sees.  337,  559;  3  Wait's 
Act  &  Defenses,  pp.  127,  et  seq. 

2^  See  sees.  1801-1803,  herein. 
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land  at  the  time  of  sale  or  conveyance  is  the  rule  of  dam- 
ages, except  in  certain  cases  of  warranty  where  the  value  of 
the  land  at  the  time  of  eviction  has  been  held  to  control.'*  We 
have  also  shown  that  by  the  ancient  common  law  the  remedy  on 
the  warranty  was  by  voucher  or  warrantia  chartse,  and  the  rec- 
ompense recovered  was  other  lands  to  the  value  at  the  time 
the  warranty  was  made,  although  in  certain  cases  the  war- 
rantor was  obligated  to  render  other  lands  to  the  value  of  the 
lands  lost  at  tlie  time  he  entered  into  the  warranty  and  no  re- 
gard was  had  to  improvements  made,  and  even  the  value  of  a 
mine  discovered  was  excluded.^  The  analogy  between  the  rule 
of  the  common  law  and  the  rule  as  to  purchase  price  with  in- 
terest is  clear,  and  the  factor,  as  to  the  time  when  the  covenant 
was  broken,  has  evidently  been  deemed  of  weight  with  the 
courts  in  arriving  at  a  governing  rule.  Some  of  the  reasons, 
however,  as  to  the  hardship  imposed  upon  the  grantee  by  an 
enforcement  of  a  rule  which  excludes  the  value  of  improve- 
ments, lose  force,  in  view  of  the  doctrine  of  caveat  emptor, 
especially  so,  when  the  great  facilities  are  considered  which 
are  offered  at  the  present  time  for  ascertaining,  at  a  compara- 
tively small  expense,  the  exact  state  of  the  title  before  com- 
pleting the  contract  and  sealing  the  covenant.^ 


§  1811.  Improvements — Enhanced  value — Rule. — It  is  a 

settled  rule,  subject  to  exception  in  a  few  states,  that  damages 
cannot  be  recovered  by  the  grantee,  in  an  action  against  the 


^  See  sees.  1803,  1804,  herein. 

"  See  sec.  1795,  herein,  and  notes. 

^  Mr.  Rawle  says:  "In  the  absence 
of  any  fiduciary  relation  between  the 
parties  and  of  all  fraud  and  conceal- 
ment— in  other  words,  where  they 
are  respectively  selling  and  buying 
real  estate  and  dealing  at  arm's 
length  in  so  doing — the  title  is,  or 
is  supposed  to  be  examined  by  the 
purchaser,  and  the  rule  is  caveat 
emptor,  and  hence:  1.  If  the  defect 
of  title  be  undiscovered  by  the  pur- 
chaser it  is  his  own  fault;  2.  If  the  de- 
fect be  known,  and  he  takes  a  cove- 
nant against  it,  of  course  he  runs  a 


chance  of  its  consequences;  3.  If, 
without  examination  of  the  title,  he 
takes  covenants  in  lieu  thereof,  he 
equally  runs  the  chances.  And  in  all 
of  these  cases  he  makes  the  improve- 
ments at  his  own  risk,  and  in  none  of 
them  would  the  hardship  to  the  pur- 
chaser be  so  great  as  might  be  that  to 
the  seller  of  being  ruined  b}'  his  pur- 
chaser's improvements."  Rawle  on 
Gov.  for  Title  (5th  ed,),  sec.  168. 
This  author  notices  the  exceptional 
cases  where  the  rule  of  caveat  emptor 
was  not  meant  to  apply,  and  where 
improvements  entered  into  the  con- 
sideration. 
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covenantor  for  breach  of  the  covenants  of  seisin,  warranty  or 
of  quiet  enjoyment,  for  any  enhanced  value  of  the  premises, 
or  for  improvements  made  by  the  grantee  subsequent  to  the 
time  they  were  conveyed.^    If,  however,  the  money  expended 


™  Copeland  v.  McAdory,  100  Ala. 
553;  13  So.  545;  Logan  v.  Moulder,  1 
Ark.  313;  Martin  v.  Gordon,  24  Ga. 
533;  Davis  v.  Smith,  5  Ga.  274;  48 
Am.  Deo.  279;  Harding  v.  Larkin,  41 
111.  413;  McDunn  v.  Des  Moines,  39 
Iowa,  286;  Stebbins  v.  Wolf,  33  Kan. 
765;  Cox  v.  Strode,  2  Bibb  (Ky.), 
273;  5  Am.  Dec.  273;  Boyer  v.  Amet, 
41  La.  Ann.  721;  6  So.  730;  Coleman 
V.  Ballard's  Heirs,  13  La.  Ann.  512; 
Quillin  V.  Yain,  10  La.  Ann.  259; 
Devine  v.  Lewis,  38  Minn.  24;  Coff- 
man  v.  Huck,  19  Mo.  435;  Taylor  v. 
Holter,  1  Mont.  688;  Cheney  v. 
Straube,  35  Neb.  521;  53  N.  W.  479; 
Willson  V.  Willson,  5  Fost.  (N.  H.) 
229;  57  Am.  Dec.  320;  Gerbert  v. 
Congregation  of  Sons  of  Abraham, 
59  N.  J.  L.  160;  35  Atl.  1121 ;  Feltrech 
V.  Leamy,  9  Bosw.  (N.  Y.)  510;  Ben- 
nett V.  Jenldns,  13  Johns.  (N.  Y.)  50; 
Staats  V.  Ten  Eyck,  3  Caines  (N.  Y.), 
Ill;  Pitcher  v.  Livingston,  4  Johns. 
(N.  Y.)  1;  Kinney  v.  Watts,  14 
Wend.  (N.  Y.)  38;  Dimmick  v.  Lock- 
wood,  10  Wend.  (N.  Y.)  142;Kelley 
V.  Dutch  Church,  2  Hill  (N.  Y.),  105; 
West  V.  West,  76  N.  C.  45;  Phillips  v. 
Smith,  4  N.  C.  87;  6  Am.  Dec.  542; 
Backus  V.  McCoy,  3  Ohio,  211;  17 
Am.  Dec.  585;  Weiting  v.  Nisoley,  1 
Harris  (Pa.),  650;  Pearson  v.  Davis, 
1  McMul.  (S.  C.)  37;  Curtis  v.  Bran- 
non,  98  Tenn.  153,  163;  38  S.  W. 
1073;  May  v.  Wrights,  1  Overt. 
(Tenn.)  385;  Haddock  v.  Taylor,  74 
Tex.  216;  11  S.  W.  1093. 

As  to  exceptions  to  rule,  see  Kirk- 
wood  V.  Kidwell,  72  111.  App.  492; 
Coleman  v.  Ballard,  13  La.  Ann.  512; 
Pearce  v.  Franklin,  16  La.  414;  Sarpy 
V.  New  Orleans,  14  La.  Ann.  311;  Bis- 
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sell  V.  Erwin,  13  La.  143;  15  La.  94; 
Babin  v.  Winchester,  7  La.  460;  Suc- 
cession of  Durnford,  11  Rob.  (La.) 
183;  Laizer  v.  Generes,  10  Rob.  (La.) 
178;  Sterling  v.  Peet,  14  Conn.  245; 
Horsford  v.  Wright,  Kirby  (Conn.),  3; 
Ryerson  v.  Chapman,  66  Me.  557; 
Elder  v.  True,  32  Me.  104;  Ceconni  v. 
Rodden,  147  Mass.  164;  16  N.  E.  749; 
Gore  V.  Brazier,  3  Mass.  526;  Hulse  v. 
White,  1  N.  J.  L.  173;  Eaton  v. 
Knowles,  61  Mich.  625;  Klemons  v. 
Voetter,  35  Pitts.  L.  J.  420;  Keeler  v. 
Wood,  30  Vt.  242;  Drury  v.  Shum- 
way,  1  D.  Chip.  (Vt.)  110;  1  Am. 
Dec.  704;  Bunny  v.  Hopkinson,  27 
Beav.  565;  Jenkins  v.  Jones,  9  Q.  B. 
D.  128;  Dupuy  v.  Ducondu,  6  Can. 
425. 

Examine  Mitchell  v.  Hazen,  4 
Conn.  495;  Williams  v.  Booker,  12 
Rob.  (La.)  253;  Daquin  v.  Coiron,  3 
La.  387;  Drew  v.  Towle,  10  Fost.  (N. 
H.)  531;  64  Am.  Dec.  309;  Ingram  v. 
Walker,  7  Tex.  Civ.  App.  74;  26  S.  W. 
477;  Semple  v.  Wharton,  68  Wis.  626; 
32  N.  W.  690. 

In  an  early  Massachusetts  case  the 
court  said:  "When  the  husband 
alienes  with  warranty  during  the 
coverture  and  after  dies,  his  widow 
shall  not  be  entitled  to  the  benefits  of 
the  improvements  made  by  the  pur- 
chaser, because  he  could  not  recover 
their  value  in  other  lands  against  the 
heir  on  the  warranty  of  the  husband, 
Ayer  v.  Spring,  10  Mass.  80;  id,  9 
Mass.  8,  and  note  3d  ed.;  Catlin  v. 
Ware,  9  Mass.  218;  Webb  v.  Town- 
send,  1  Pick.  (Mass.)  21 ;  Thomson  v. 
Morrow,  5  Serg.  &  R.  (Pa.)  289; 
Dorchester  v.  Coventry,  11  Johns. 
(N.  Y.)  510;  Wright  v.  Jennings,  1 
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for  improvements  was  expended  for  the  purposes  for  which  the 
land  was  sold,  the  value  thereof  can  be  recovered,  as  where 
building  land  was  sold  with  a  covenant  for  title  and  houses 
were  erected  thereon  and  the  purchaser  was  evicted.^  And, 
probably,  upon  a  like  principle,  if,  as  a  part  of  the  considera- 
tion, improvements  were  evidently  contemplated  upon  enter- 
ing into  the  covenants,  the  principal  rule  would  be  qualified.^ 
So  the  value  of  the  improvements  can  be  recovered  from  a 
claimant  in  eviction  where  the  vendor  and  vendee  have  agreed 
upon  the  compensation  in  case  of  eviction.^  And  it  is  decided 
that  the  vendor  is  to  have  credit,  out  of  his  liability  for  money 
paid  and  interest,  for  the  value  of  improvements  on  land  at 
the  time  of  sale.  But  if  he  sells  lands  which  are  supposed 
to  be  lost  and  recovery  is  had,  if  the  vendor  afterwards  sets 
up  a  prevailing  equity  against  the  evictor,  the  vendee  will  be 
allowed  his  improvements.^  Again,  where  one  of  several 
tracts  which  are  sold  for  an  entire  price  per  acre  has  valuable 
improvements  thereon,  the  existence  of  which  neither  party 
had  knowledge,  and  the  title  of  such  tract  was  not  in  the 
grantor  at  the  time  of  the  sale,  it  has  been  determined  that 


BaUey  (S.  C),  281.  This  rule  is  now 
supported  in  this  state  on  principles 
of  public  policy,  that  purchasers  may 
not  be  discouraged  from  improving 
their  lands.  It  the  lands  have  great- 
ly risen  in  value,  not  from  any  im- 
provements made  upon  them,  not 
from  the  discovery  of  any  new  sources 
of  profit,  but  from  extrinsic  causes,  as 
the  increase  of  commerce  or  popula- 
tion, it  may  be  a  question  whether,  on 
the  extendi  ad  valentiam,  the  lands 
to  be  recovered  in  recompense  would 
be  valued  at  the  increased  price,  so 
that  the  quantity  might  be  propor- 
tionably  reduced.  ...  If  the  hus- 
band during  the  coverture  had  aUened 
a  real  estate  in  a  commercial  town, 
and  at  his  death  the  rents  had  trebled 
from  various  causes  unconnected 
with  any  improvements  of  the  estate, 
and  the  widow  should  then  sue  for 
her  dower;  perhaps  it  would  be  diffi- 


cult for  the  purchaser  to  maintain 
that  one  ninth  part  only  and  not  one 
third  part  should  be  assigned  to  her." 
Gore  V.  Brazier,  3  Mass.  523,  544;  3 
Am.  Dec.  182,  per  Parsons,  C.  J. 

^  Bunny  v.  Hopkinson,  27  Beav. 
565. 

^'  The  authors  adopt  this  qualifica- 
tion of  the  rule  from  the  last  cited 
decision  and  also  from  Rawie  on  Gov. 
for  Title  (5th  ed.),  sec.  170,  but  there 
seems  to  be  no  other  direct  authority 
in  support  thereof. 

'^  Bradshaw  v.  Craycraft,  3  J.  J. 
Marsh.  (Ky.)  77. 

s'M'Kinny  v.  Watts,  3  A.  K. 
Marsh.  (Ky.)  268  (warranty).  Ex- 
amine Booker  v.  Bell,  3  Bibb  (Ky.), 
173;  6  Am.  Dec.  641;  Klemons  v. 
Voetter,  35  Pittsb.  L.  J.  (Pa.)  420; 
Ingram  v.  Walker,  7  Tex.  Civ.  App. 
74;  26  S.  W.  477;  Semple  v.  Wharton, 
68  Wis.  626;  32  N.  W.  690. 
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the  grantee  will  be  entitled  to  recover  the  value  of  such  tract 
at  the  time  of  purchase,  including  such  improvements.^  And 
where  the  grantee  has  been  allowed  in  an  action  or  proceeding 
by  the  holder  of  the  paramount  title  the  value  of  improve- 
ments made  by  his  grantor,  the  latter  is  entitled  in  action 
against  him  by  the  grantee  for  breach  of  his  covenant  to  have 
the  value  of  such  improvements  deducted.^ 

§1812.  Improvements  continued — Opinions  of  text- 
writers. — Mr.  Field  says  that  for  breach  of  the  covenant  of 
warrant}',  the  damages  follow  by  analogy  the  ancient  rule  which 
allowed  nothing  for  any  increased  value  of  the  land  by  im- 
provements or  otherwise ;  but  that  in  Massachusetts,  Connecti- 
cut, Louisiana,  Maine  and  Vermont,  the  measure  of  damages 
is  the  value  of  the  land  at  the  time  of  the  eviction,  without 
regard  to  the  consideration  paid  therefor.  He  expresses  his  con- 
viction, however,  that  "  although  the  general  rule  is  supported 
by  very  respectable  authorities,"  yet  "  the  weight  of  argument 
is  in  favor  of  the  rule  of  the  value  of  the  land  at  the  time  of 
the  eviction.  And  if  it  should  be  less  than  the  purchase  money, 
the  vendee  should  .  .  .  recover  at  least  the  consideration 
money,"  and,  he  adds,  that  "  the  rule  we  favor  seems  more  in 
accord  with  the  principles  of  our  jurisprudence,  and  the  spirit 
of  our  laws  and  institutions.  But  it  is  better  to  have  some 
fixed  rule,  even  though  it  may  not  be  the  best."  ^  Lord  St. 
Leonards  says  "  In  Lewis  v.  Campbell,^  it  was  treated  as  a 
doubtful  point  whether  in  an  action  on  a  convenant  for  quiet 
enjoyment  of  an  estate  sold,  the  plaintiff  who  had  been  evicted 


'<  Semple  v.  Wharton,  68  Wis.  626; 
32  N.  W.  690. 

^^  Booker's  Admr.  v.  Pell's  Exr.,  3 
Bibb  (Ky.),  173;  6  Am.  Dec.  641; 
Ingram  v.  Walker,  7  Tex.  Civ.  App. 
74;  26  S.  W.  477;  Drury  v.  Shumway, 
1  D.  Chip.  (Vt.)  110;  1  Am.  Dec.  704. 

™  Field  on  Damages  (ed.  1876), 
sees.  461-465,  citing  in  support  of  the 
exception,  Sterling  v.  Peet,  14  Conn. 
245;  Sarpy  v.  New  Orleans,  14  La. 
Ann.  311;  Coleman  v,  Ballard,  13  La. 
Ann.  512;  Webber  v.  Coussey,  12  La. 
Ann.  535;  Elder  v.  True,  32  Me.  104; 
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Swett  V.  Patrick,  3  Fairf.  (12  Me.)  9; 
Wyman  v.  Ballard,  12  Mass.  304; 
Bigelow  V.  Jones,  4  Mass.  512;  Gore 
V.  Brazier,  3  Mass.  526;  Swett  v. 
Sprague,  40  Vt.  43;  Keeler  v.  Wood, 
30  Vt.  242;  Park  v.  Bates,  12  Vt.  381; 
quoting  also  Livingston,  J.,  in  Staats 
V.  Ten  Eyck,  3  Caines  (N.  Y.),  Ill; 
Spencer,  J.,  in  dissenting  opinion  in 
Pitcher  v.  Livingston,  4  Johns.  (N. 
Y.)  1;  and  Mr.  Justice  Gould  in 
Brinkerhoff  v.  Phelps,  24  Barb.  103. 
"  8  Taunt.  719. 
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could  recover  for  his  improvements  and  buildings.  In  a  recent 
case  ®  the  master  of  the  rolls  held  that  the  measure  of  damages 
sustained  was  the  amount  expended  in  conversion  of  the  land 
to  the  purpose  for  which  it  was  purchased.  Houses  had  been 
built ;  all,  therefore,  that  had  been  laid  out  in  the  erection  of  the 
houses  must  be  reimbursed."  ^  Mr.  Rawle  says  that  improve- 
ments are  not  recoverable  as  damages  for  breach  of  the  cove- 
nant for  seisin,  nor  by  the  better  rule  in  suits  on  covenants  for 
quiet  enjoyment  and  of  warranty,  although  it  is  otherwise  in 
some  states,  and  that  there  are  also  exceptions  to  the  rule ; 
that  they  may  be  recoverable  on  admeasurement  of  dower  and 
in  cases  of  the  vendor's  fraud.  This  author  also  applies  the 
rule  of  caveat  emptor,  except  where  the  intended  improvement 
forms  part  of  the  consideration,  and  where  the  rule  of  caveat 
emptor  does  not  and  was  not  intended  to  apply  as  in  case  of 
common  leases.*  Mr.  Sedgwick,  in  considering  covenants  of 
warranty  and  of  quiet  enjoyment  says  that  improvements  are  ex- 
cluded by  the  New  York  rule,  which  is  followed  in  most  states, 
although  allowed  in  some  juiisdictions,  principally  New  Eng- 
land, where  the  value  at  tlie  time  of  eviction  is  recoverable.  He 
questions  the  justice  of  the  rule,  however,  but  adds  that  it "  must 
find  its  defense  in  considerations  of  public  policy,  since  the 
amount  of  damages  necessary  to  compensate  the  vendee  might 
in  same  cases  ruin  an  innocent  vendor."  "  Mr.  Sutherland  says 
that  the  value  of  improvements  is  not  an  element  of  damages 
for  breach  of  the  covenant  of  seisin  and  of  good  right  to  convey. 
He  quotes  at  length  from  a  New  York  case,*  and  adds  that  if 
improvements  are  undertaken  as  part  of  the  consideration,  it 
would  be  just  to  include  their  value  in  the  assessment  of  dam- 
ages not  only  in  an  action  for  breach  of  these  covenants  but 
any  others  which  might  be  broken  by  such  deprivation.*^     Mr. 


*'  Citing  Bunny  v.  Hopkinson,  6 
Jur.  N.  S.  187;  29  L.  J.  N.  S.  93. 

'"  2  Sugden  on  Vendors  (8th  Amer. 
ed.),  bottom  page  612. 

«  Rawle  on  Gov.  for  Title  (5th  ed.), 
sees.  158,  162-167,  169-171. 

"  3  Sedgwick  on  Dam.  (8th  ed.)  sees. 
958-964.  See  id.,  sec.  973,  quoting 
extensively   from   Spencer,    J.,    and 


Van  Ness,  J.,  in  Pitcher  v.  Living- 
ston, 4  Johns.  (N.  Y.)  1,  and  also 
from  Staats  v.  Ten  Eyck,  3  Gaines 
(N.  Y.),  111. 

«  Staats  V.  Ten  Eyck,  3  Gaines  (N. 
Y.),  Ill,  per  Kent,  C.  J. 

«  2  Sutherland  on  Dam.  (2d  ed.) 
sec.  593.     See  id.,  sec.  608. 
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Warvelle  says  that  in  the  covenant  for  seisin  the  grantee  is 
left  to  his  remedy  against  the  e  victor,  who  has  established  a 
paramount  title,  to  obtain  pay  for  improvements ;  that  if  the 
covenant  is  one  of  incumbrance  and  the  covenantee  is 
evicted,  he  will  recover  the  value  of  the  land  at  the  time  of 
the  eviction  provided  he  has  paid  the  purchase  money ;  and 
in  case  of  covenants  of  warranty  there  is  some  controversy 
whether  the  value  of  the  land  at  the  time  of  sale  or  at  the 
time  of  eviction  is  the  measure  of  damages,  that  the  rule  which 
allows  for  the  recovery  of  all  improvements  is  confined  mainly 
to  the  New  England  states,  though  it  has  received  some  rec- 
ognition in  other  localities,  and  that  the  general  rule  which 
fixes  the  damages  at  the  consideration  money  with  interest 
may  be  said  to  fully  express  and  be  in  conformity  with  the 
intention  of  the  parties.^ 

§  1813.  Actual  damages. — In  an  action  for  the  breach  of  a 
covenant  there  can  only  be  a  recovery  for  the  actual  loss  or 
damages  sustained  as  a  result  of  the  breach,  to  the  extent  of  a 
just  compensation  therefor.^'  So  where  there  is  a  breach  of  a 
covenant  against  incumbrances  by  reason  of  a  covenant  made 
by  the  grantor  with  a  railroad  company  that  he  will  make  and 
maintain  a  fence,  the  measure  of  damages  will  be  a  just  com- 
pensation for  the  injury  sustained  as  a  result  of  the  breach,  the 
damages  to  be  estimated  by  the  difference  in  the  fair  market 
value  of  the  estate  by  reason  of  the  existence  of  the  incum- 
brance and  taking  into  consideration  the  cost  of  fencing  so  far 


"  2  Warvelle  on  Vendors  (ed.  1890), 
pp.  988,  996,  1007-1009. 

«  Griffin  V.  Reynolds,  17  How.  (U. 
S.)  607;  Hubbard  v.  Norton,  10  Conn. 
422;  Gilbert  v.  Buckley,  5  Conn.  262; 
13  Am.  Dec.  57;  Major  v.  Dunnavant, 
2.5  111.  262;  Hoot  v.  Spade,  20  Ind. 
326;  Brandt  v.  Foster,  5  Iowa,  287; 
Thomas  v.  Clement,  11  Rob.  (La.) 
397:  Harlow  v.  Thomas,  15  Pick. 
(Mass.)  66;  Bronson  v.  Coffin,  108 
Mass.  175;  11  Am.  Rep.  335;  Weath- 
erbee  v.  Bennett,  2  Allen  (Mass.), 
428;  Kellogg  v.  Malin,  62  Mo.  429; 
Dickson  v.  Desire,  23  Mo.  151; 
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Downie  v.  Ladd,  22  Neb.  531;  35  N. 
W.  388;  Foster  v.  Foster,  62  N.  H.  46; 
Passinger  v.  Thorburn,  34  N.  Y.  634, 
aff'g  35  Barb.  17;  Orr  v.  Bigelow,  14 
N.  Y.  556;  Weston  v.  Chamberlain,  56 
Barb.  (N.  Y.)  415;  Skinner  v.  Tinker, 
34  Barb.  (N.  Y.)  333;  Heimburg  v. 
Ismay,  3  J.  &  S.  (N.  Y.)  35;  Farmers' 
Bank  v.  Glenn,  68  N.  C.  35;  Bowne  v. 
Wolcott,  1  N.  D.  497;  48  N.  W.  426; 
King  V.  Verr,  5  Ohio,  154;  Vail  v. 
Junction  R.  Co.  (Ohio),  1  Cin.  R.  571; 
Knowles  v.  Kennedy,  82  Pa.  St.  445; 
Singleton  v.  Allen,  2  Strob.  Eq.  (S. 
C.)  166. 
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only  as  it  exceeded  the  cost  of  any  fences  which  the  situation 
and  circumstances  of  the  property  would  have  otherwise  re- 
quired the  maintenance  of.*  And  likewise  where  a  covenant 
against  incumbrances  is  broken  by  reason  of  the  existence  of  a 
right  of  way,  a  just  compensation  for  the  injury  resulting  there- 
from is  the  measure  of  damages.^' 

§  1814.  Substantial  damages. — Substantial  damages  have 
been  decided  to  be  recoverable  upon  eviction  and  breach  of 
a  covenant  of  warranty.^'  And  where  a  release  of  the  cove- 
nantor was  filed  by  a  subsequent  grantee  of  any  claim  he  might 
have  in  his  own  name  on  the  covenant,  it  has  been  decided  in 
a  suit  by  him  in  the  name  of  the  first  covenantee  for  his  own 
use  that  the  covenantor  was  thereby  protected  from  further 
liability  and  that  substantial  damages  might  be  recovered.'" 
But  they  are  not  recoverable  for  breach  of  covenant  of  seisin 
until  eviction,  either  actual  or  constructive  by  title  para- 
mount.""  And  such  damages  have  been  denied  when  based 
upon  the  existence  of  a  judgment  in  ejectment  to  a  part  of  the 
land  conveyed  in  favor  of  a  third  person  where  the  possession 
is  refused  by  the  purchaser  who  admits  title  to  such  portion.^' 
And  it  has  been  decided  that  they  are  not  recoverable  where 
there  is  a  failure  of  power  to  grant  the  right  or  easement  cov- 
enanted for,  and  it  is  impracticable  to  maintain  the  easement 
or  exercise  the  right.® 

§  1815.  Remote  damages. — No  damages  can  be  recovered 
for  a  mere  contingent  liability  to  other  persons  for  which  the 
grantee  may  never  be  rendered  liable.^ 

§  1816.  Stipulated  damages. — Where  there  is  a  covenant 
between  the  parties  by  which  it  is  provided  that  a  certain  sum 


«  Bronson  v.  Coffin,  108  Mass.  175; 
11  Am.  Rep.  335. 

"  Weatherbee  v.  Bennett,  2  Allen 
(MaSs.),  428. 

**  Comstock  V.  Son,  154  Mass.  389; 
28  N.  E.  296;  Eagan  v.  Martin,  81 
Mo.  App.  676. 

«  Cole  V.  Kimball,  52  Vt.  639. 

™  McLennan  v.  Prentice,  85  Wis. 
427;  55  N.  W.  764.    See  Zabriskie  y. 


Bandendistel  (N.  J.  Ch.  1890),  20 
Atl.  163,  as  to  breach  of  covenant  for 
further  assurance. 

"  Pence  v.  Gabbert,  63  Mo.  App. 
302;  1  Mo.  App.  Rep.  736. 

52  Piatt  V.  Grand  Trunk  R.  Co.,  19 
Ont.  App.  403. 

^'  Shepard  v.  Ryerss,  16  Johns.  (N. 
Y.)  497. 
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per  acre  shall  be  refunded  for  any  deficiency  in  the  acreage, 
such  stipulation  determines  the  measure  of  damages."^  But 
where  it  is  stipulated  by  a  covenant  that  the  grantor  shall  pay 
double  the  purchase  money  and  all  damages  in  case  of  an  evic- 
tion, it  has  been  decided  that  the  covenantee  is  only  entitled  to 
his  purchase  money  and  interest.^ 


§  1817.  Nominal  damages — Seisin  and  title. — Nominal 
damages  at  least  are  recoverable  where  it  is  shown  that  there 
has  been  a  breach  of  a  covenant.*  And  such  damages  only 
can  be  recovered  for  the  breach  of  a  covenant  of  seisin  and  title 
where  the  deed  has  been  made  and  accepted  and  the  plaintiff 
has  entered  into  and  taken,  and  retains  possession  of  the  land 
thereunder,  and  has  been  subjected  to  no  inconvenience  or  ex- 
pense, or  sustained  no  other  actual  injury  in  consequence  of  the 
breach.^'  So  where,  under  the  occupying  claimant  law  of  a 
state,  the  grantee  has  an  estate  in  the  land  by  virtue  of  hav- 
ing entered  upon  and  improved  the  same  and  has  no  fear  of 
eviction  until  he  has  been  tendered  a  compensation  for  the  im- 
provements made  by  him,  and  the  owner  of  the  paramount  title 
has  never  disturbed  his  possession,  he  can  only  recover  nominal 


"Handley  v.  Chambers,  4  Bibb 
(Ky.),  7;  Craig  v.Dumars  (Tex.  Civ. 
1894),  26  S.  W.  743. 

*^  Nesbit  V,  Brown,  1  Dev.  Eq.  (N. 
C.)   30. 

™  Coppinger  v.  Armstrong,  8  111. 
App.  210;  Eager  v.  Martin,  81  Mo. 
App.  676;  Eagan  v.  Martin,  71  Mo. 
App.  60. 

"  Sayre  V.  Sheffield  Land,  I.  &c.  Co., 
106  Ala.  440;  18  So.  101;  Hartford  & 
Salisbury  Ore  Co.  v.  MiUer,  41  Conn. 
112;  McCord  v.  Massey,  155  lU.  123; 
39  N.  E.  592;  Sebrell  v.  Hughes,  72 
Ind.  186;  Mason  v.  Cooksey,  51  Ind. 
519;  Strain  v.  Reuff,  45  Ind.  222; 
Reed  v.  Hamilton,  18  Ind.  476;  Hack- 
er V.  Blake,  17  Ind.  97;  Holman  v. 
Creagmiles,  14  Ind.  177;  Overhiser  v. 
MoCoUister,  10  Ind.  41;  Henek  v. 
Johnson,  62  Iowa,  506;  Boon  v.  Mc- 
Henry,  55  Iowa,  202;  7  N.  W.  503; 
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O'Meara  v.  McDaniell,  49  Kan.  685; 
31  Pac.  303;  Hammerslough  v.  Hack- 
ett,  48  Kan.  700;  29  Pac.  1079;  Pat- 
rick V.  Swinney,  5  Bush  (Ky.),  421; 
Baxter  v.  Bradbury,  20  Me.  260; 
Sable  V.  Brockmeier,  45  Minn.  248; 
47  N.  W.  794;  Ogden  v.  Ball,  38 
Minn.  237;  36  N.  W.  344;  Mumford 
V.  Keet,  65  Mo.  App.  502;  Cockrell  v. 
Proctor,  65  Mo.  App.  41;  Bircher  v. 
Watkins,  13  Mo.  521;  CoUier  v.  Gam- 
ble, 10  Mo.  467;  Morrison  v.  Under- 
wood, 20  N.  H.  369;  Gerbert  v.  Con- 
gregation of  Sons  of  Abraham,  59  N. 
J.  L.  160;  35  Atl.  1121;  Bowne  v. 
Wolcott  (N.  D.),  48  N.  W.  336;  HiU  v. 
Butler,  6  Ohio  St.  207;  Egan  v.  Yea- 
man  (Tenn.),  46  S.  W.  1012;  Lawless 
V.  Evans  (Tex.  App.  1889),  14  S.  W. 
1019;  Bardeen  v.  Markstrom,  64  Wis. 
613;  25  N.  W.  565;  Meckleim  v. 
Blake,  22  Wis.  495. 
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damages  though  the  title  of  the  vendor  was  based  on  a  void 
execution  sale  and  tax  deed.^  And  a  grantee  under  a  deed  of 
all  the  timber  on  certain  lands  is  limited,  in  an  action  for  a 
breach  of  a  covenant,  to  a  recovery  of  nominal  damages  only 
where,  before  he  had  been  disturbed  by  the  owner  of  the  para- 
mount title,  he  had  removed  all  the  timber  called  for  by  the 
deed,  and  has  not  been  called  upon  to  make  compensation 
therefor/'^  So,  though  the  title  was  defective  at  the  time  the 
deed  was  made,  yet  if  the  grantor  has  since  removed  the  de- 
fect and  perfected  the  title,  the  grantee  can  only  recover  such 
damages,  as  a  title  subsequently  acquired  by  a  grantor  enures 
to  the  grantee.®  And  recovery  is  likewise  so  limited  where  the 
title  of  a  vendee  who  has  entered  into  possession  under  the 
deed  is  rendered  perfect  by  the  act  of  limitations.*'  Again, 
nominal  damages  only  can  be  recovered  where  possession  of 
the  property  has  been  abandoned  by  the  vendee  before  any 
hostile  assertion  of  paramount  title  has  been  made,*^  or  where 
the  property  has  been  sold  by  him  and  his  vendee  has  never 
been  evicted.^  So  recovery  will  be  limited  to  nominal  dam- 
ages where  the  purchaser  has  paid  no  consideration  for  the 
the  land,*'  as  where  the  propertj'  was  not  intended  to  pass  and 
was  by  mistake  or  inadvertence  described  in  the  deed.*'  And 
it  has  been  decided  that  though  there  is  an  entire  failure  of 
title,  yet,  if  the  possession  of  the  grantee  has  not  been  disturbed 
he  will  be  limited  in  his  recovery  to  nominal  damages  merely.** 
So,  again,  such  damages  only  are  recoverable  though  a  suit  is 
pending  against  the   grantee  where  he  has  not  been  actually 

•2  CockreU  v.  Proctor,  65  Mo.  41. 

'^  Patrick  v.  Swinney,  5  Bush  (Ky.), 
421. 

»*  Glum  V.  Matthews,  44  Tex.  400. 
See  also  Lloyd  v.  Sandusky,  95  111. 
593. 

»=  Nutting  V.  Herbert,  37  N.  H. 
346;  Barnes  v.  Learned,  5  N.  H. 
264. 


=*  Ogden  V.  Ball,  38  Minn.  237;  36 
N.  W.  344. 

^Britton  v.  Ruffin,  120  N.  C.  87; 
26  S.  E.  642. 

"o  Sayre  v.  Sheffield,  L.  I.  &  C.  Co., 
106  Ala.  440;  18  So.  101;  Hartford  v. 
Salisbury  Ore  Co.  v.  Miller,  41  Conn. 
112;  King  v.  Gilson,  32  111.  348;  83 
Am.  Dec.  269;  Burke  v.  Beveridge, 
15  Minn.  205;  Reese  v.  Smitt,  12  Mo. 
344;  McLennan  v.  Prentice,  85  Wis. 
427;  55  N.  W.  764. 

"■  Cowan  V.  Silliman,  4  Dev.  (N.  C.) 
46;  Wilson  v.  Forbes,  2  Dev.  (N.  C.) 
30;  Garfield  v.  Williams,  2  Vt.  327. 


«» Hacker  v.  Blake,  17  Ind.  97; 
Lawless  v.  Evans  (Tex.  App.),  14  S. 
W.  1019.  But  see  Lawless  v.  Col- 
lier's Exrs.,  19  Mo.  480. 
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damnified,"  and  if  more  than  nominal  damages  are  claimed  the 
burden  of  proof  is  on  the  party  asserting  such  damages.^ 

§  1818.  Nominal  damages — Incumbrances. — A  grantee 
under  a  deed  containing  a  covenant  against  incumbrances 
cannot,  in  an  action  for  damages  for  a  breach  of  such  cove- 
nant, recover  more  than  nominal  damages  where  he  has  sus- 
tained no  actual  injury  and  nothing  has  been  paid  by  him 
toward  removing  such  incumbrances,®  and  he  has  not  been  dis- 
turbed in  his  possession.™  But  such  damages  may  be  recov- 
ered though  the  incumbrance  was  discharged  by  the  covenantor 
before  the  commencement  of  the  action.''  The  rule  limiting 
damages  as  above  stated  has  been  applied  where  there  was  an 
inchoate  right  of  dower,'^  or  a  mining  lease  in  the  premises,'^  or 


"'  Hampton  v.  Pool,  28  Ga.  514. 

«8  McCord  V.  Massey,  155  lU.  123; 
39  N.  E.  592. 

™  Briggs  V.  Morse,  42  Conn.  258; 
Brady  v.  Spurck,  27  lU.  477;  Pome- 
roy  V.  Burnett,  8  Blackf.  (Ind.)  142; 
Reasoner  v.  Edmundson,  5  Ind.  393; 
People's  Bank  v.  Hill,  81  Me.  71;  16 
Atl.  337;  Copeland  v.  Copeland,  30 
Me.  446;  Randall  v.  Mallett,  14  Me. 
51;  Bean  v.  Mayo,  5  Greenl.  (Me.)  9; 
Tuft  V.  Adams,  8  Pick.  (Mass.)  547; 
Prescott  V.  Trueman,  4  Mass.  627;  3 
Am.  Dec.  246;  Andrews  v.  Davison, 
17  N.  H.  413;  Stewart  v.  Drake,  9  N. 
J.  L.  139;  McGuckin  v.  Milbank,  152 
N.  Y.  297;  46  N.  E.  490;  Seventy- 
Third  St.  Bldg.  Co.  v.  Jencks,  19  App. 
Div.  (N.  Y.)  314;  46  N.  Y.  Supp.  2; 
DeForest  v.  Leete,  16  Johns.  (N.  Y.) 
254;  DeLavergne  v.  Norris,  7  Johns. 
(N.  Y.)  358;  5  Am.  Dec.  381;  Hast- 
ings V.  Hastings,  27  Misc.  R.  (N.  Y.) 
244;  58  N.  Y.  Supp.  416;  Reading  v. 
Gray,  5  J.  &  S.  (N.  Y.)  79;  Lane  v. 
Richardson,  104  N.  C.  642;  10  S.  E. 
189;  Gardner  v.  Letson,  5  Ohio  N. 
P.  112;  8  Ohio  Dec.  256;  Funk  v. 
Voneida,  11  Serg.  &  R.  (Pa.)  109;  14 


Am.  Dec.  617;  Greene  v.  Creighton,  7 
R.  1. 1;  Richardson  v.  Dorr,  5  Vt.  10; 
Eaton  V.  Lyman,  30  Wis.  41;  Noo- 
nan  v.  Ilsley,  21  Wis.  138.  "If  a 
mortgage  is  the  incumbrance  being 
only  a  collateral  security,  the  grantee 
can  only  recover  nominal  damages 
unless  he  has  removed  it  because  the 
mortgagee  can  compel  the  mortgagor 
to  pay  the  debt  which  is  the  principal 
security."  Prescott  v.  Truman,  4 
Mass.  630,  per  Parsons,  C.  J.,  quoted 
in  Funk  v.  Voneida,  11  Serg.  &  R. 
(Pa.)  109,  112. 

"Brady  v.  Spurck,  27  lU.  477; 
Copeland  v.  Copeland,  30  Me.  446; 
McGuckin  v.  Milbank,  152  N.  Y.  297; 
46  N.  E.  490;  Seventy-Third  St. 
Bldg.  Co.  V.  Jencks,  19  App.  Div. 
(N.  Y.)  314;  46  N.  Y.  Supp.  2;  De 
Lavergne  v.  Andrews,  7  Johns.  (N. 
Y.)  358.  But  see  Huyck  v.  An- 
drews, 113  N.  Y.  81;  21  N.  Y.  St.  R. 
924;  20  N.  E.  581,  aff'g  1  N.  Y.  St.  R. 
597. 

"Smith  V.  Jefts,  44  N.  H.  482. 
See  Morrison  v.  Underwood,  20  N. 
H.  369. 

"Whistler   v.    Hicks,    5    Blatchf. 


"  Buren  v.  Hubbell,  54  Mo.  App.  1 167.     See  also  Black  v.  Coan,  48  Ind. 
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a  right  in  the  adjoining  owner  to  maintain  a  wall  extending 
partly  over  the  grantee's  lands  where  it  appears  that  the  main- 
tenance thereof  is  a  benefit  and  not  an  injury  to  the  land,'^ 
or  an  easement  created  by  covenant  between  lot  owners  that 
no  buildings  shall  be  constructed  within  a  certain  distance  of 
the  street.'^  So  where  a  recovery  is  sought  on  the  ground  that 
a  tax  was  unpaid,  only  nominal  damages  can  be  recovered  where 
it  was  requested  by  the  grantee  that  the  tax  should  not  be  men- 
tioned in  the  deed,  he  agreeing  that  he  would  pay  the  same  and 
indemnify  the  grantor  against  it.'*  And  the  recovery  will  be  so 
limited  where,  owing  to  the  failure  of  the  grantee  to  pay  the 
price  agreed  upon  in  consideration  of  which  payment  the  mort- 
gagee had  agreed  to  quitclaim  to  him,  he  was  evicted.'^  So 
again,  where  the  mortgaged  property  greatly  exceeded  in  value 
the  amount  due  on  the  mortgage  and  other  property  of  the 
debtor  was  open  to  attachment,  it  was  held  that  the  mortgagee 
was  only  liable  to  nominal  damages  for  a  breach  of  his  covenant 
against  incumbrances  by  a  release  of  some  portions  of  the  land 
previous  to  his  assignment  of  the  mortgage.™  Nor  can  there 
be  a  greater  recovery  where  it  appears  that  the  only  proof  of 
damage  is  a  sham  contract  to  sell  the  property,  and  the  pur- 
chaser's own  testimony  is  impeached  by  his  own  affidavits.'^ 
And  there  being  a  right  to  recover  such  damages,  it  will  not  be 
lost  by  the  fact  that  there  was  an  allowance  subsequently  made 
by  the  grantor  to  the  grantee,  unless  there  was  an  agreement  to 
the  effect  that  the  allowance  should  cover  all  damages  by  the 
breach.*  Again,  in  case  of  a  breach  of  a  covenant  to  pay  in- 
cumbrances, it  has  been  decided  that  the  recovery  will  be  lim- 
ited to  nominal  damages  where  it  appears  that  the  entire  debt 
has  been  satisfied  out  of  the  land.^ 


(Ind.)  100;  33  Am.  Dec.  454;  Run- 
nells  V.  Webber,  59  Me.  488;  Harring- 
ton V.  Murphy,  109  Mass.  299; 
Walker's  Admr.  v.  Deaver,  79  Mo. 
664;  Blevins  v.  Smith  (Mo.),  16  S.  W. 
213. 

"  Ensign  v.  Colt  (Conn.  1902),  52 
Atl.  829,  946.  See  Steam  v.  Hes- 
dorfer,  9  Misc.  R.  (N.  Y.)  134;  9  N.  Y. 
Supp.  281. 

"  Greene  v.  Creighton,  7  R.  I.  1. 
119 


™  Newcomb  v.  Wallace,  12  Mass.  25. 

"  Beecher  v.  Baldwin,  55  Conn. 
419;  12  Atl.  401. 

"People's  Sav.  Bank  v.  HiU,  81 
Me.  71;  16  Atl.  337. 

™  Horton  v.  Childs,  37  N.  Y.  St.  R. 
637;  13  N.  Y.  Supp.  773;  59  Hun,  625, 
mem. 

*»  Luther  v.  Brown,  66  Mo.  App. 
227. 

"  Muhlig  V.  Fisk,  131  Mass.  110. 
1889 
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§  1819.  Nominal  damages — Quiet  enjoyment. — If  nothing 
has  been  paid  as  the  price  of  the  land,  it  is  decided  that  there 
can  only  be  a  recovery  of  nominal  damages  for  the  breach  of  a 
covenant  for  quiet  enjoyment.^ 

§  1830.  Damages  since  commencement  of  suit.—  Dam- 
ages sustained  since  the  commencement  of  the  action  are  re- 
coverable for  breach  of  a  covenant  of  seisin,®  or  of  a  covenant 
against  incumbrances.^* 

§  1821.  Permanent  injury  sustained — Release — Bar  to 
action. — Where  city  lots  are  sold  under  covenants  by  each 
grantee,  running  with  the  land,  restricting  the  use  thereof  as 
to  the  character  of  the  dwellings,  and  there  has  been  a  breach 
of  such  covenants  by  the  partial  erection  of  tenement  build- 
ings, and  the  circumstances  are  such  that  it  would  be  inequi- 
table for  equity  to  grant  relief  by  way  of  an  injunction,  the 
permanent  injury  sustained  by  breach  of  the  covenants  con- 
stitutes the  measure  of  damages,  and  this  wiU  be  the  differ- 
ence in  value  of  the  plaintiff's  premises  with  and  without  the 
buildings.  But,  upon  receipt  of  the  damages  awarded,  the 
court  may,  where  such  is  the  practice,  properly  require  the 
plaintiff  to  duly  execute,  acknowledge  and  deliver  to  defend- 
ant a  release  from  the  covenant,  so  far  as  it  restricts  the  use  of 
the  premises  for  the  purposes  for  which  used,  even  though 
such  requirements  may  not  be  necessary  to  bar  a  further  action 
for  damages.®    Again,  in  an  action  for  a  breach  of  a  covenant 


But  compare  Young  v.  Stone,  4 
Watts  &  S.  (Pa.)  45. 

«'  West  V.  West,  76  N.  C.  45. 

^  Dickey  v.  Weston,  61  N.  H.  23. 

**Duroe  v.  Stephens,  101  Iowa, 
358;  70  N.  W.  610. 

'^  Amerman  v.  Deane,  132  N.  Y. 
355;  44  N.  Y.  St.  R.  567;  30  N.  E. 
741;  28  Am.  St.  Rep.  584,  rev'g  26 
N.  Y.  St.  R.  165;  6  N.  Y.  Supp.  542; 
57  Super.  Ct.  175,  citing  Pappenheim 
V.  Metropolitan  R.  Co.,  128  N.  Y. 
434;  40  N.  Y.  St.  R.  445;  28  N.  E.  518 
(which  affirms  36  N.  Y.  St.  R.  1024; 
13  N.  Y.  Supp.  955);  Thompson  v. 
Manhattan  R.  Co.,  130  N.  Y.  362;  41 
1890 


N.  Y.  St.  R.  697;  29  N.  E.  264;  Hen- 
derson V.  New  York  C.  R.  Co.,  78  N. 
Y.  423,  and  considering  Pond  v. 
Metropolitan  R.  Co.,  112  N.  Y.  186; 
Uline  V.  N.  Y.  C.  R.  Co.,  101  N.  Y. 
98.  See  Kountze  v.  Helmuth,  67 
Hun  (N.  Y.),  343,  348;  51  N.  Y.  St. 
R.  795;  22  N.  Y.  Supp.  204;  Reed  v. 
Canastota  N.  R.  Co.,  47  N.  Y.  St.  R. 
601;  20  N.  Y.  Supp.  241;  Equitable 
Life  Assur.  Soc.  v.  Brennan,  24  N. 
Y.  Supp.  784;  30  Abb.  N.  C.  (N.  Y.) 
260.  Examine  Bradley  v.  Walker, 
59  Super.  Ct.  (N.  Y.)  347-354;  39  N. 
Y.  St.  R.  253;  14  N.  Y.  Supp.  315. 
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of  which  there  can  be  but  one  breach  and  one  recovery,  the 
damages  awarded  may  include  an  allowance  for  such  perma- 
nent injury  as  the  plaintiff  may  be  shown  to  have  sustained* 

§  1833.  Building  restrictions. — Where  the  character  or  cost 
of  buildings  to  be  erected  on  the  granted  premises  or  the  line 
to  which  a  building  may  be  erected  is  restricted  by  a  covenant 
or  condition  subsequent  in  the  deed,  there  may  be  a  recovery  for 
a  breach  thereof  of  the  difference  in  the  value  of  plaintiff's 
land  with  and  without  the  incumbrance  created  by  such  breach,^'' 
which  will  include  an  allowance  for  such  permanent  injury  as 
may  have  been  sustained.^ 

§  1833.  Equitable  relief — Where  covenantor  improperly 
purchases  incumbrance  to  exclusion  of  covenantee.— If  one 

enters  into  a  covenant  for  quiet  enjoyment  and  sells  the  prem- 
ises to  another,  who  mortgages  the  same  and  an  adverse  claim 
under  a  title  "paramount  to.  each  is  asserted  and  the  vendee 
being  in  possession  defends  himself  but  unsuccessfully  and 
then  is  evicted,  he  will  be  entitled  to  damages  against  the 
covenantor  and  if  the  latter  obtains  from  the  mortgagee  his 
rights  by  paying  him  off,  so  rendering  it  impossible  for  him  to 
be  sued  upon  the  covenant,  upon  application  in  equity  for  re- 
lief, the  transaction  between  the  vendor  and  the  mortgagee  will 
not  be  upheld  to  the  exclusion  of  the  vendee's  right  to  recover 
damages  for  a  breach  of  the  covenant  and  loss  of  the  estate.*® 

§  1834.  Covenant  to  pay  incumbrances Where  a  party 

covenants  with  his  grantee  to  pay  off  an  incumbrance  upon  the 


™  Jacobs  V.  Davis,  34  Md.  204. 

"  Streeper  v.  Abeln,  59  Mo.  App. 
485.  See  Kirby  v.  Harrogate  School 
Board  (C.  A.)  [1896],  1  Ch.  437;  65 
L.  J.  Ch.  N.  S.  376;  74  Law  T.  Rep.  6, 
as  to  remedy  and  recovery  under 
English  land's  clauses  consolidation 
act,  1845  (8  Vict.,  c.  18,  sec.  68,),  for 
building  beyond  line. 

*"  Amerman  v.  Deane,  132  N.  Y. 
355;  30  N.  E.  741;  28  Am.  St.  Rep. 
584,  modifying  26  Jones  &  S.  (N.  Y. 
Super.)  582;  15  N.  Y.  Supp.  327. 


«»  Thornton  v.  Court,  3  De  G.,  Mac. 
&  G.  (52  Eng.  Ch.)  293.  An  action 
at  law  was  brought  and  damages 
were  assessed  and  subsequently  re- 
duced by  consent  and  by  deducting 
the  amount  paid  to  the  mortgagee. 
And  costs  to  take  the  course  of  law 
and  costs  of  suit  in  chancery  being 
caused  altogether  by  the  improper 
acts  of  defendant,  he  was  charged 
therewith  except  costs  of  appeal. 
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property  conveyed,  the  measure  of  damages  in  case  of  a  breach 
of  such  covenant  will  be  the  amount  of  the  incumbrance,*  al- 
though no  claim  has  been  made  or  damage  proved.''  And 
where  a  party  covenants  that  in  case  the  incumbrances  exceed 
a  certain  amount  he  will  save  the  purchaser  harmless,  the 
excess  of  incumbrances  over  the  amount  specified  will  be  the 
measure  of  damages.'^  Again  it  has  been  determined  that  if  the 
grantee  loses  the  entire  property  conveyed  by  reason  of  a  fore- 
closure of  a  mortgage  which  the  grantor  covenanted  to  pay, 
there  may  be  a  recovery  of  the  value  thereof,*^  or  of  the  consid- 
eration paid  therefor."  And  for  the  breach  of  a  covenant  by 
the  vendee  to  pay  the  amount  of  an  incumbrance  out  of  the 
purchase  price  in  consequence  of  which  breach  the  land  is  sold 
in  order  to  pay  the  incumbrance  and  it  brings  a  price  in  excess 
thereof,  it  has  been  decided  that  the  vendor  may  recover  from 
the  vendee  the  difference  between  the  amount  for  which  the 
land  sold  and  the  price  which  he  agreed  to  pay  for  it.*^ 


§  1825.  Covenant  for  further  assurance. — "Where  the 
covenant  is  for  further  assurance,  if  the  seller  will  not  convey, 
the  purchaser  may  recover  the  full  value  of  the  estate,  althoxigh 
generally  it  is  wise  to  wait  until  the  ultimate  damage  is  sus- 
tained, for  otherwise  he  could  not  recover  the  whole  value ; 
but  where  the  title  is  defective,  a  purchaser  would  not  be 
bound  to  wait,  but  might  bring  his  action  of  covenant,  and  if 
necessary  offer  to  reconvey  the  interest  or  title  actually  vested 
in  him."^"  In  a  Pennsylvania  case,  Woodward,  J.,  says  that 
if  there  is  a  covenant  for  further  assurance,  the  damages  for 
refusal  to  execute  the  further  assurance  would  be  nominal,  un- 
less the  plaintiff  should  prove  actual  damages.*     Again,  it  is 


»°Sohooley  v.  Stoop,  4  Ind.  130; 
Reed  v.  Paul,  131  Mass.  129;  Bohicke 
V.  Buchanan  (Mo.  App.  1902),  68  S. 
W.  92;  Cady  v.  Allen,  22  Rob.  (N 
Y.)  315.  See  Quinn  v.  Jenks,  88 
Hun  (N.  Y.), 458;  69  N.  Y.  St.  R.  130. 

"Wiggsell  V.  School  for  Indigent 
Poor,  51  L.  J.  Q.  B.  330;  8  Q.  B.  Div. 
357,  367,  citing  Lethdridge  v.  Mylton, 
2  B.  &  Ad.  772;  9  L.  J.  (O.  S.)  K.  B. 
330;  Carr  v.  Roberts,  5  B.  &  Ad.  78; 
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Loosemore  v.  Radford,  9  M.  &  W.  66; 
Hodgeson  v.  Wood,  2  H.  &  C.  649. 

»2  Lockwood  V.  Nichols,  6  N.  Y.  St. 
R.  220. 

°'  Linder  v.  Lake,  6  Iowa,  165. 

"  Howell  V.  Moores,  127  111.  68. 

»=  Young  V.  Stone,  4  Watts  &  S. 
(Pa.)  45. 

«=*  Sugden  on  Vendors  (8th  Am. 
ed.),  bottom  p.  612. 

"Burr'v.   Todd,   41   Pa.   St.   (5 
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said  by  Deady,  J.,  in  a  Federal  case  that,  where  the  covenant  is 
general  and  does  not  specify  the  particular  conveyance  to  be 
made,  but  only  such  as  may  prove  necessary  or  be  advised  by 
counsel,  the  party  claiming  under  it  should  demand  such  a  con- 
veyance as  he  deems  himself  entitled  to,  or  counsel  shall  devise, 
before  he  can  allege  a  breach  and  maintain  an  action  for  dam- 
ages. In  such  case,  until  the  party  bound  to  make  further  as- 
surance is  advised  as  to  what  is  demanded  or  needed,  he  cannot 
be  said  to  be  in  default  for  not  performing  it.  But  he  adds  that 
the  rule  has  little  application  where  the  suit  is  in  equity  for 
specific  performance  and  where  the  covenant  is  special  and  re- 
quires the  performance  of  a  particular  thing,  that  is,  the  convey- 
ance of  the  property  if  obtained,  and  a  neglect  to  perform  such 
a  covenant  is  equivalent  to  a  refusal  so  to  do  since  such  a  cov- 
enant does  nbt  differ  from  an  ordinary  agreement  to  convey.*' 
It  is  also  decided  in  an  English  case  that  upon  a  covenant  with 
one  and  his  heirs  to  do  all  lawful  and  reasonable  acts  for  further 
assurance  upon  request,  and  a  request  made  by  the  purchaser 
in  his  life  to  levy  a  fine,  and  neglect  so  to  do,  the  ancestor  not 
being  evicted  in  his  life,  but  the  heir  being  evicted  afterwards, 
the  heir  could  maintain  an  action  upon  the  request  of  the  an- 
cestor, and  refusal  made  to  him,  and  because  the  ultimate  dam- 
age had  not  accrued  in  the  life  of  the  ancestor,  who  if  he  had 
pleaded  might  also  have  sued,  it  was  wise  to  wait  until  the 
ultimate  damage  was  sustained,  for  otherwise  the  whole  value 
could  not  have  been  recovered.^ 


§  1826.  Mitigation  of  damages. — In  an  action  for  a  breach 
of  a  covenant  of  seisin  it  may  be  shown  in  mitigation  of  dam- 
ages that  the  title  has  been  perfected  by  the  grantor,*  even 
though  after  the  commencement  of  the  action.™     And  likewise 


Wright)  206,  citing  Rawle  on  Gov. 
for  Title,  202,  319.  But  the  court 
adds  that  the  action  in  that  case  was 
on  an  executory  contract,  for  refus- 
ing to  convey  land  in  pursuance  of  a 
bargain  and  exchange  and  the  plain- 
tiff having  executed  his  part  of  the 
bargain,  it  was  the  same  as  a  refusal 
to  convey  after  payment  of  the  pur- 
chase money,  and  the  damages  were 


the  value  of  the  land  at  the  time  it 
ought  to  have  been  conveyed. 

"  Fields  V.  Squire,  Deady  (U.  S.  C. 
C),  366,  388. 

»  King  V.  Jones,  5  Taunt.  418. 

°°  Cornell  v.  Jackson,  3  Cush. 
(Mass.)  506;  Westbrook  v.  McMillan, 
1  Hill  L.  (S.  C.)  317;  26  Am.  Dec.  187. 

'«» King  V.  Gilson,  32  111.  348;  83 
Am.  Dec.  269. 
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in  an  action  by  a  grantee  who  has  been  evicted  it  may  be  shown 
that  he  has  been  restored  to  his  possession.^  So  where  a  vendee 
of  land  held  under  a  tax  title  has  recovered  from  the  owner  of 
the  paramount  title  the  amount  of  taxes  paid,  such  amount 
should  be  allowed  in  reduction  of  damages  in  an  action  brought 
by  the  vendee  for  breach  of  the  warranty.^  And  in  an  action 
to  recover  damages  for  a  failure  of  title,  a  reduction  may  be 
made  for  the  decreased  value  of  the  land  by  reason  of  the  re- 
moval of  timber  thereon  by  the  grantee  while  in  possession.^ 
So,  again,  the  damages  recoverable  against  a  grantor  for  breach 
of  his  covenant  may  be  reduced  by  the  amount  of  an  outstand- 
ing mortgage  upon  the  premises  which  had  been  made  by  the 
grantee,''  or  by  reason  of  an  injury  sustained  by  the  grantor  on 
account  of  an  omission  by  the  grantee  to  perform  his  stipula- 
tions contained  in  the  same  covenant,^  or  any  benefit  obtained 
by  the  grantee  under  the  deed  either  directly  or  indirectly.* 
So  where  expenses  incurred  by  the  grantee  in  an  action  against 
him  to  enjoin  the  violation  of  a  building  restriction  are  claimed 
as  part  of  the  damages  for  breach  of  a  covenant  against  incum- 
brances, it  may  be  shown  in  mitigation  of  damages  that  the 
deed  was  accepted  by  the  grantee  with  knowledge  of  such  re- 
striction.' And  where  the  grantor  executes  a  deed  in  fee  un- 
der which,  however,  only  a  life  estate  passes,  the  grantor  being 
seized  of  such  an  estate  only,  the  value  of  such  estate  may  be 
deducted  in  estimating  the  damages.' 

§  1827.  Amount  paid  by  purchaser  to  fulfill  or  defend 
covenant — General  rule. — It  is  a  general  rule  that  the  cost  of 
fulfilling  or  extinguishing  a  covenant  which  the  other  party 
ought  to  have  performed,  or  in  removing  or  extinguishing  in- 
cumbrances is  the  measure  of  damages,'  or  the  amount  paid  to 


'  Baxter  v.  Ryerss,  13  Barb.  (N. 
y.)  267. 

2  Stebbins  v.  Wolf,  33  Kan.  765;  7 
Pac.  542.  See  Danforth  v.  Smith, 
41  Kan.  146;  21  Pac.  168. 

'  Brown  v.  Allen,  88  Hun  (N.  Y.), 
401,  aff'd  in  152  N.  Y.  647. 

*  Tufts  V.  Adams,  8  Pick.  (Mass.) 
547. 

"  Hill  V.  Bishop,  2  Ala.  320. 
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°  Hartford  &  Salisbury  Ore  Co.  v. 
Miller,  41  Conn.  112. 

'  Charman  v.  Hibbler,  31  App. 
Div.  (N.  Y.)  477;  52  N.  Y.  Supp.  212. 

'  Lockwood  V.  Sturdevant,  6  Conn. 
373;  Guthrie  v.  Pugsley,  12  Johns. 
(N.  Y.)  125;  Jacobs  v.  Younglove,  8 
Baxt.  (Tenn.)  385;  See  Tanner  v. 
Livingston,  12  Wend.  (N.  Y.).    83. 

» Barlow  v.  Delaney,  40  Fed.  97; 
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protect  title ; '"  or  to  protect  against  enforcement  of  the  incum- 
brance," or  judgments,'''  or  for  the  paramount  title,'^  or  an 
incumbrance  arising  from  a  municipal  or  street  improvement," 
or  to  procure  a  release  of  a  dower  interest,*"  or  necessary  to 


Alexander  V.  Bridgeford,  59  Ark.  195; 
27  S.  W.  69;  Clay  comb  v.  Hunger,  51 
111.  373;  Lacey  v.  Marnan,  37  Ind. 
168;  Burk  v.  Clements,  16  Ind.  132; 
Guthrie  v.  Russell,  46  Iowa,  269;  26 
Am.  Rep.  135;  Stout  v.  Folger,  34 
Iowa,  71;  11  Am.  Rep.  138;  Gilbert  v. 
Rushmer,  49  Kan.  632;  31  Pac.  123; 
Richmond  v.  Ames,  164  Mass.  467;  41 
N.  E.  671;  Burke  y.  Beveridge,  15 
Minn.  205;  Walker's  Admr.  v.  Deaver 
79  Mo.  664,  aff'g  5  Mo.  App.  139; 
Edington  v.  Nix,  49  Mo.  134;  Mor- 
rison V.  Underwood,  5  Fost.  (N.  H.) 
229;  57  Am.  Dec.  320;  Doctor  v. 
Darling,  68  Hun  (N.  Y.),  70;  52  N.  Y. 
St.  R.  221;  22  N.  Y.  Supp.  594;  Cross 
V.  Devine,  46  Hun  (N.  Y.),  421;  11 
N.  Y.  St.  R.  801;  Hastings  v.  Hast- 
ings, 27  Misc.  (N.  Y.)  244;  58  N.  Y. 
Supp.  416;  Winslow  v.  McCall,  32 
Barb.  (N.  Y.)  241;  Hall  v.  Dean,  13 
Johns.  (N.  Y.)  105;  Farmer's  Bank  v. 
Glenn,  68  N.  C.  35;  Arrigoni  v.  John- 
son, 6  Ore.  167;  McDowell's  Appeal, 
123  Pa.  381;  16  Atl.  753;  Haffey's 
Heirs  v.  Birchetts,  11  Leigh  (Va.),  83; 
Eaton  V.  Lyman,  30  Wis.  41;  Pills- 
bury  V.  Mitchell,  5  Wis.  17.  But  see 
Bumstead  v.  Cook,  169  Mass.  410;  48 
N.  E.  767;  61  Am.  St.  Rep.  293; 
Loiseau  v.  Threlstad  (S.  D.  1901),  85 
N.  W.  189. 

>»  Beasley  v.  Phillips,  20  Ind.  App. 
182;  50  N.  E.  488. 

"  Barlow  v.  Delaney,  40  Fed.  97; 
Knadler  v.  Sharp,  36  Iowa,  232;  Wy- 
man  v.  Brigden,  4  Mass.  150;  Utica, 
C.  &  S.  V.  R.  Co.  V.  Gates,  8  App. 
Div.  (N.  Y.)  181;  40  N.  Y.  Supp.  316; 
Hauck  V.  Single,  31  Leg.  Int.  (Pa.) 
117. 

"  Hall  V.  Dean.  13  Johns.  (N.  Y.) 


105;  Dougherty  v.  Belen,  3  Willson 
Civ.  Cas.  Ct.  App.  (Tex.)  395;  Dun- 
ham V.  Ullman,  74  Wis.  474;  43  N. 
W.  321. 

'»  Schnelle  &  Q.  Lumber  Co.  v.  Bar- 
low, 34  Fed.  853;  Lewis  v.  Harris,  31 
Ala.  689;  Dillahunty  v.  Little  Rock 
&  Ft.  S.  R.  Co.,  59  Ark.  699;  28  S.  W. 
657;  27  S.  W.  1002;  McGary  v.  Hast- 
ings, 39  Cal.  360;  2  Am.  Rep.  456; 
Wolson  V.  Wolverton,  41  111.  241; 
Hooper  v.  Sac  County  Bank,  72 
Iowa,  280;  33  N.  W.  681;  Dale  v. 
Shively,  8  Kan.  276;  McKee  v.  Bain, 
11  Kan.  427;  Craven  v.  Clary  (Kan. 
App.),  55  Pac.  679;  Thomas  v.  Clem- 
ent, 11  Rob.  (La.)  397;  KeUey  v. 
Low,  18  Me.  244;  Spring  v.  Chase,  9 
Shep.  (Me.)  505;  39  Am.  Dec.  595; 
Leffingwell  v.  Elliott,  10  Pick.  (Mass.) 
204;  Lawless  v.  Collier's  Exr.,  19  Mo. 
480;  Loomis  v.  Bedell,  11  N.  H.  74; 
James  v.  Lamb  (Tex.  Civ.  App.),  21 
S.  W.  172;  Bailey  v.  Scott,  13  Wis. 
618.  But  see  Thiele  v.  Apell,  5  Tex. 
Civ.  App.  548;  24  S.  W.  803.  See 
Martin  v.  Atkinson,  7  Ga.  228, 
wherein  it  is  decided  that  if  the 
grantee  repurchases  the  property 
from  the  evictor  by  whom  he  has 
been  legally  evicted,  he  holds  under 
a  new  title  and  the  amount  so  paid 
by  him  does  not  determine  the  meas- 
ure of  damages. 

"  Hartshorn  v.  Cleveland,  52  N.  J. 
L.  473;  19  Atl.  974.  See  Cross  v. 
Devine,  46  Hun  (N.  Y.),  421;  11  N. 
Y.  St.  R.  801;  Shaffer  v.  Greer,  87 
Pa.  St.  370. 

"  Ward  v.  Ashbrook,  78  Mo.  515; 
Jackson  v.  Hanna,  8  Jones  L.  (N.  C.) 
188. 
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pay  incumbrances,  where  the  other  party  is  in  possession,  and 
the  title  is  thereby  protected,^'  or  the  amount  of  the  mortgage 
debt,"  or  due  upon  the  mortgage,  where  the  mortgagee  has 
obtained  possession  before  the  entry  of  the  grantee,'*  or  the 
amount  paid  at  a  foreclosure  sale,''  or  the  whole  amount  due 
on  a  mortgage,  even  in  excess  of  the  present  value  where  it  is 
impossible  to  apportion  the  sum.^  And  the  grantee  is  entitled 
to  such  a  recovery  where  he  pays  the  amount  before  eviction,^ 
or  even  after  the  commencement  of  the  action.^  But  there 
can  be  no  recovery  of  an  amount  paid  to  buy  in  an  outstanding 
title  which  was  invalid.^ 


§  1838.  Amount  paid  by  purchaser  to  fulfill  or  defend 
covenant — Limitations  of  rule. — Such  amount  or  expendi- 
ture as  are  paid  to  fulfill  or  extinguish  the  covenant,  etc., 
should  be  fair,  reasonable  and  necessarily  or  justly  and  in  good 
faith  paid  '^  rather  than  the  amount  actually  expended  there- 

'« Lowe  V.  Turpie,  147  Ind.  652;  44 
N.  E.  25;  37  L.  R.  A.  233,  rehearing 
denied  47  N.  E.  150;  37  L.  R.  A.  245. 

"  Gilbert  v.  Bulkley,  5  Conn.  262; 
13  Am.  Dec.  57;  McDowell  v.  Milroy, 
69  111.  498;  Kelly  v.  Low,  6  Shep.  (18 
Me.)  244;  Curtis  v.  Deering,  3  Fairf. 
(Me.)  499;  Furnas  v.  Durgin,  119 
Mass.  500;  20  Am.  Rep.  341;  Wet- 
more  V.  Green,  11  Pick.  (Mass.)  462; 
Donahoe  v.  Emery,  9  Mete.  (Mass.) 
63;  Winslow  v.  McCall,  32  Barb.  (N. 
y.)  241;  McGillivray  v.  Mimico  R.  E. 
Security  Co.,  28  Ont.  Rep.  265. 

"  Winslow  V.  McCall,  32  Barb.  (N. 
Y.)  241. 

'» Utica,  C.  &  S.  V.  R.  Co.  v.  Gates, 
21  Misc.  (N.  Y.)  205;  47  N.  Y.  Supp. 
231.  See  Brown  v.  Dickerson,  2 
Jones  (Pa.),  372. 

'"McGillivray  v.  Mimico  R.  E.  S. 
Co.  (Div.  Ct.),  28  Ont.  Rep.  265. 

"  Brooks  V.  Moody,  20  Pick. 
(Mass.)  474;  Garison  v.  Sandford,  12 
N.  J.  L.  261 ;  De  Lavergne  v.  Norris,  7 
Johns.  (N.  Y.)  359;  5  Am.  Dec.  281. 

'''Johnson  v.  Collins,  116  Mass. 
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392;  Jackson  v.  Hanna,  8  Jones  L. 
(N.  C.)  188;  Potter  v.  Taylor,  6  Vt. 
676.  But  see  Tibbetts  v.  Leeson, 
148  Mass.  102;  18  N.  E.  679. 

'^  Nottinger  v.  Ware,  41  111.  245. 

"  Schnelle  &  Q.  L.  Co.  v.  Barlow, 
34  Fed.  853;  Anderson  v.  Knox,  20 
Ala.  156;  Collier  v.  Conger,  52  Ark. 
322;  12  S.  W.  702;  6  L.  R.  A.  107; 
DiUahunty  v.  Little  Rock  &  Ft.  S.  R. 
Co.,  59  Ark.  699;  28  S.  W.  657;  27  S. 
W.  69;  Pate  v.  Mitchell,  23  Ark.  590; 
7  Am.  Dec.  114;  McGary  v.  Hastings, 
39  Cal.  360;  2  Am.  Rep.  456;  Davis  v. 
Lyman,  6  Conn.  249;  Amos  v.  Crosby, 
74  Ga.  793;  Clapp  v.  Herdman,  25 
111.  App.  509;  Lowe  v.  Turpie,  147 
Ind.  652;  37  L.  R.  A.  233;  44  N.  E. 
25;  Guthrie  v.  Russell,  46  Iowa,  269; 
26  Am.  Rep.  135;  Gilbert  v.  Rushmer, 
49  Kan.  632;  31  Pac.  123;  Cole  v. 
Lee,  17  Shep.  (Me.)  392;  Richmond 
V.  Ames,  164  Mass.  467;  41  N.  E.  671; 
Chapel  V.  Ball,  17  Mass.  213;  Pres- 
cott  V.  Trueman,  4  Mass.  627;  St. 
Louis  V.  Bissell,  46  Mo.  157;  Dickson 
V.  Desire's  Admr.,  23  Mo.  151;  Will- 
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for ;  ^  although  the  actual  consideration  paid  for  the  land  in 
case  of  a  remote  grantee,^^  or  the  sum  actually  paid  to  release 
the  premises,  have  heen  awarded.'"  Another  limitation  has 
also  been  imposed,  and  that  is,  that  the  cost  or  expenditure 
should  not  exceed  the  value  of  the  premises,  or  the  considera- 
tion or  purchase  money  paid,^  unless  it  is  impossible  to  appor- 
tion the  amount,^  or  the  circumstances  are  such  as  to  preclude 
the  recovery  of  more  than  a  proportionate  amount.^  Again,  the 
extent  of  the  injury  to  the  land  may  be  considered;^'  or  the 
diminution,  if  any,  in  the  value  of  the  land  at  the  time  of  the 
eviction.^  If  only  a  void  tax  title  is  obtained  by  the  vendee 
and  no  consideration  is  actually  paid  for  the  paramount  title, 
it  having  been  purchased  upon  an  agreement  to  pay  therefor 
out  of  the  damages  recovered  for  breach  of  warranty,  neverthe- 


son  V.  WiUson,  5  Fost.  (N.  H.)  229; 
57  Am.  Dec.  320;  Stanard  v.  El- 
dridge,  16  Johns.  (N.  Y.)  254;  Mc- 
Clelland V.  Moore,  48  Tex.  355; 
James  v.  Lamb  (Tex.  Civ.  App.),  21 
S.  W.  172. 

2=  Guthrie  v.  Russell,  46  Iowa,  269; 
26  Am.  Rep.  135;  Gilbert  v.  Rush- 
mer,  49  Kan.  632;  31  Pac.  123. 

2«  Taylor  v.  Wallace,  20  Colo.  211; 
37  Pac.  933. 

"  Andrews  v.  Appel,  22  Hun  (N. 
Y.),  429. 

2«  Collier  v.  Conger,  52  Ark.  322;  12 
S.  W.  702;  McGary  v.  Hastings,  38 
Cal.  360;  2  Am.  Rep.  456;  Taylor  v. 
WaUace,  20  Colo.  211;  2  Am.  Rep. 
456;  Kelsey  v.  Remer,  43  Conn.  129; 
21  Am  Rep.  638;  Brady  v.  Spurck,  27 
lU.  477;  Clapp  v.  Hardman,  25  111. 
App.  509;  Richards  v.  Iowa  Home- 
stead Co.,  44  Iowa,  304;  24  Am.  Rep. 
745;  Furnas  v.  Durgin,  119  Mass.  500; 
20  Am.  Rep.  341;  Norton  v.  Bab- 
cock,  2  Mete.  (Mass.)  510;  Moore  v. 
Frankenfield,  25  Minn.  540;  White  v. 
Presby,  54  Miss.  313;  Hall  v.  Bray,  51 
Mo.  288;  Cheney  v.  Straube,  35  Neb. 
521;  53  N.  W.  479;  WiUson  v.  Will- 
son.  5  Fost.  (N.  H.)  229;  57  Am.  Dec. 


320;  Hartshorn  v.  Cleveland,  52  N.  J. 
L.  473;  19  Atl.  974;  Utica  C.  &  S.  V. 
R.  Co.,  V.  Gates,  8  App.  Div.  (N.  Y.) 
181;  40  N.  Y.  Supp.  316;  Petrie  v. 
Folz,  22  Jones  &  S.  (N.  Y.  Super.  Ct.) 
223;  Cross  v.  Devine,  46  Hun  (N.  Y.), 
421;  11  N.  Y.  St.  R.  801;  Andrews  v. 
Appel,  22  Hun  (N.  Y.),  429;  Price  v. 
Deal,  90  N.  C.  290;  Foote  v.  Burnett, 
10  Ohio,  317;  Cox  v.  Henry,  8  Casey 
(Pa.),  18.  But  see  Walker  V.  Deaver 
5  Mo.  App.  139;  Connell  v.  Boulton, 
2  Up.  Can.  L.  J.  (N.  S.)  240;  23  Up. 
Can.  Q.  B.  444. 

™  McGillivray  v.  Mimico  R.  E.  Se- 
curity Co.  (Div.  Ct.),  28  Ont.  App. 
265.  See  also  Connell  v.  Boulton,  23 
Up.  Can.  Q.  B.  444;  2  Up.  Can.  L.  J. 
(N.  S.)  240.  But  compare  Smith  v. 
Carney,  127  Mass.  179;  Long  v.  Sin- 
clair, 40  Mich.  569. 

'»  McNally  v.  White  (Ind.),  54  N. 
E.  794,  rehearing  denied  56  N.  E. 
214. 

"  Teague  v.  Whaley,  20  Ind.  App. 
26;  50  N.  E.  41. 

'^  Hymes  v.  Esty,  133  N.  Y.  342;  45 
N.  Y.  St.  R.  115;  28  Abb.  N.  C.  309; 
31  N.  E.  105. 
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less  such  agreed  upon  consideration  is  recoverable.^  But  the 
recovery  will  be  limited  to  the  amount  actually  paid  or  ex- 
pended to  release  the  property  from  an  incumbrance.^ 

§  1S39.  Amount  paid  by  purchaser  to  fulfill  or  defend 
covenant — Extent  of  recovery. — The  amount  paid  under  the 
general  rule,  however,  does  not  necessarily  limit  the  recovery, 
as  where  a  railroad  company  covenants  to  erect  and  maintain 
crossings  over  its  road  through  plaintiff's  land,  the  jury  may,  in 
such  case,  consider,  in  addition  to  the  plaintiff's  expenditures  in 
making  such  crossings,  his  damages  arising  from  a  deprivation 
of  such  crossings  for  several  years.*  And  the  full  amount 
paid  for  the  land  may  also  be  included,  where  the  title  is  en- 
tirely defeated  by  the  incumbrance  being  changed  into  an  in- 
defeasible and  adverse  title.*  But  where  land,  the  title  to 
which  is  warranted,  is  levied  upon  for  taxes,  and  is  voluntarily 
sold  at  auction  by  the  vendee  to  enable  him  to  pay  such  taxes, 
only  the  amount  thereof  can  be  recovered  and  not  the  damages 
claimed  because  the  value  of  the  land  was  not  realized  at  such 
sale.'' 

§  1830.  Amount  paid  by  purchaser  to  fulfill  or  defend 
covenant — Purchase  at  once  of  paramount  right  or  title. — 

Where  the  statute  ^  so  permits,  the  covenantee,  under  a  cove- 
nant of  seisin,  may  at  once  pay  off  or  extinguish  the  para- 
mount right  or  title  upon  its  hostile  assertion,  and  may  recover 
as  damages  the  sum  paid  therefor,  it  being  a  reasonable 
amount.^ 

§  1831.  Interest  on  amount  paid  by  purchaser,  etc.,  in 
asserting  or  defending  under  covenant.*' — Interest  is  re- 
coverable upon  the  amount  due  under  a  mortgage  from  com- 


'' Hooper  v.  Sac  County  Bk.,  72 
Iowa,  280;  33  N.  W.  681. 
'  "  "Weber  v.  Anderson,  73  111.  439, 
Momey  v.  Burchard,  84  Ind.  285; 
Vanmetre  v.  Griffith,  4  Dana  (Ky.), 
89;  Andrews  v.  Appel,  22  Hun  (N. 
Y.),  429;  McClelland  v.  Moore,  48 
Tex.  355. 

''  Martin   v.  Monongahela  R.  Co., 
37  S.  E.  563. 
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™  Alexander  v.  Bridgeford  (Ark.), 
27  S.  W.  69. 

"  Sandidge  v.  Hunt,  40  La.  Ann. 
766;  5  So.  55. 

"  Rev.  Stat.  Mo.  1879,  c.  20,  sec. 
675,  p.  110. 

™  Schnelle  &  Q.  L.  Co.  v.  Barlow 
(U.  S.  C.  C.  S.  D.  N.  Y.),  34  Fed.  853. 

*»  See  sees.  1804-1807,  1837-1839 
herein. 
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mencement  of  the  suit ;  *'^  or  upon  the  amount  paid  on  judg- 
ments ;  *  or  upon  the  amount  which  represents  the  diminution 
in  value,  if  any,  of  the  land ;  ^  or  upon  the  full  amount  paid 
for  the  land ;  ^  or  upon  the  purchase  money  for  the  period 
for  which  the  vendee  is  accountable  for  mesne  profits,  there, 
being  no  actual  eviction ;  ^  or  where  he  is  accountable  or  has 
accounted  for  the  rents  and  profits,*  or  for  the  time  the  cove- 
nantee was  required  to  account  to  the  successful  claimant 
for  rent  of  the  place ;  ^'  or  upon  the  amount  reasonably  paid 
in  buying  off  the  incumbrance  computed  from  the  time  of 
payment;*  or  upon  the  amount  found  due  for  counsel  fees 
from  the  time  the  action  was  commenced  where  a  larger  sum 
had  been  paid  than  allowed  by  the  jury ;  *  or  upon  the  costs 
from  the  time  of  the  recovery.*  But  it  is  not  recoverable 
when  tlie  warrantee  who  has  occupied  the  premises  is  not 
accountable  and  has  not  accounted  for  the  rents  and  profits.^' 


Taxes. — The  amount  paid  to  remove  a  tax  incum- 

111.  439;  Royer  v.  Foster,  62  Iowa, 
321;  17  N.  W.  516;  McKee  v.  Bain,  11 
Kan.  427;  Furnas  v.  Durgin,  119 
Mass.  500;  20  Am.  Rep.  341;  Wet- 
more  V.  Green,  11  Pick.  (Mass.)  462; 
Moore  v.  Frankenfield,  25  Minn.  540; 
White  V.  Presby,  54  Miss.  313;  Hall  v. 
Bray,  51  Mo.  288;  Cheney  v.  Straube, 
35  Neb.  521;  53  N.  W.  479;  Cross  v. 
Devine,  46  Hun  (N.  Y.),  421;  11  N. 
Y.  St.  R.  801;  Winslow  v.  McCall,  32 
Barb.  (N.  Y.)  241;  Foote  v.  Burnett, 
10  Ohio,  317;  36  Am.  Dec.  90;  Arri- 
goni  V.  Johnson,  6  Or.  167;  Myers  v. 
Brodbeck,  110  Pa.  St.  198;  5  At].  662; 
Hubbard  v.  Coker,  1  White  &  W. 
Civ.  Cas.  Ct.  App.  sec.  657;  Bailey  v. 
Scott,  13  Wis.  618. 

"  Charman  v.  Tatum,  54  App. 
Div.  (N.  Y.)  61;  66  N.  Y.  Supp.  275. 

™  Hymes  v.  Esty,  133  N.  Y.  342;  45 
N.  Y.  St.  R.  115;  28  Abb.  N.  C.  309; 
31  N.  E.  105.  See  also  Walton  v. 
Campbell,  51  Neb.  788;  71  N.  W.  737. 

''  King  V.  Kerr,  5  Ohio,  154. 
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«  Winslow  V.  McCaU,  32  Barb.  (N. 
Y.)  241.  See  also  Furnas  v.  Durgin, 
119  Mass.  500;  20  Am.  Rep.  341. 

«  Daskam  v.  UUman,  74  WU.  474 
43  N.  W.  321. 

«  Hymes  v.  Esty,  133  N.  Y.  342;  45 
N.  Y.  St.  R.  115;  28  Abb.  N.  C.  30;  31 
N.  E.  105,  case  reverses  39  N.  Y.  St. 
R.  810;  15  N.  Y.Supp.  341.  See  ci- 
tations under  sees.  1798-1803  herein, 
as  to  limitation  as  to  value  of  land. 

"  Alexander  v.  Bridgeford  (Ark.), 
27  S.  W.  69.  See  Martheny  v.  Stew- 
art (Mo.),  17  S.  W.  1014. 

<*  Groesbeck  v.  Harris,  82  Tex.  411 ; 
19  S.  W.  850.  See  sees.  1804-1807 
herein,  as  to  purchase  money  with 
interest. 

"King  V.  Kerr,  5  Ohio,  154. 

"  Craven  v.  Clary  (Kan.  App.),  55 
Pac.  679. 

*'  Richmond  v.  Ames,  164  Mass. 
467;  41  N.  E.  671.  That  interest  is 
recoverable  on  the  amount  so  paid, 
see  also  Collier  v.  Conger,  52  Ark.  322; 
12  S.  W.  702;  Weber  v.  Anderson,  73 
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brance  upon  the  land  may  be  recovered  in  an  action  for  breach 
of  a  covenant  against  incumbrances.^^  But  there  can  be  no 
recovery  by  a  grantee,  who  buys  a  mortgage  covering  the  land 
purchased  by  him  and  other  land,  of  taxes  secured  by  the  mort- 
gage which  were  paid  on  land  other  than  that  purchased  by 
him.°^  And  there  can  be  no  recovery  by  the  grantee  for  taxes 
paid  by  him  while  in  possession  of  the  property.'"  Nor  is  a 
grantor,  who  in  consequence  of  his  breach  of  warranty  is  de- 
creed to  pay  a  certain  sum  to  his  grantees,  entitled  to  a  re- 
duction or  allowance  out  of  such  sum  for  taxes  paid  by  him.^ 
Where,  however,  all  taxes  paid  by  one  holding  under  a  tax 
deed  have  been  recovered  by  his  vendee  from  the  owner  of  the 
par£tmount  title,  there  should  be  an  allowance  on  the  damages 
recoverable  by  the  vendee  from  his  vendor  of  such  amount.* 

§  1833.  Expenses,  costs,  counsel  fees,  etc.,  incurred  by 
purchaser  in  asserting  or  defending  rights  under  covenant 
or  warranty. — The  expenses  incurred  by  the  purchaser,  in  as- 
serting or  defending  title  or  possession,  or  in  protecting  him- 
self upon  breach  of  covenant  or  warranty,  are  recoverable 
against  the  covenantor  or  warrantor,  and  this  includes  all  legal 
taxable  costs,  provided  such  expenses  and  costs  have  been  nec- 
essary, reasonable  and  incurred  in  good  faith.''     The  rule  has 


'^  Clapp  V.  Hirdman,  25  111.  App. 
509;  Sandidge  v.  Hunt,  40  La.  Ann. 
766;  5  So.  55.  See  FareU  Lumber 
Co.  V.  Peshon,  65  Ark.  103;  44  S.  W. 
1036;  Burk  v.  Clements,  16  Ind.  132; 
Elder  v.  True,  32  Me.  104;  Miller  v. 
Halsey,  14  N.  J.  L.  48;  Stewart  v. 
Drake,  9  N.  J.  L.  175. 

^'Harwood  v.  Lee,  85  Iowa,  622; 
52  N.  W.  521. 

"  Hale  V.  New  Orleans,  13  La.  Ann. 
499;  Gheen  v.  Harris,  170  Pa.  St.  614; 
32  Atl.  1094;  Blake  v.  Burnham,  3 
Williams  (Vt.),  437;  Daggett  v.  Ries, 
79  Wis.  60;  48  N.  W.  127. 

^*  Pierce  v.  Herrold,  75  Iowa,  504; 
39  N.  W.  815.  See  Pierce  v.  Early, 
79  Iowa,  199;  44  N.  W.  890;  WiUielm 
V.  Fimple,  31  Iowa,  137;  7  Am.  Rep. 
117. 

1900 


5»  Danforth  v.  Smith,  41  Kan.  146; 
21  Pac.  168;  Stebbins  v.  Wolf,  33 
Kan.  765;  7  Pac.  542. 

"  McAlister  v.  Landers,  70  Cal.  79; 
11  Pac.  505;  McGarry  v.  Hastings,  39 
Cal.  360;  2  Am.  Rep.  456;  Sterling  v. 
Peet,  14  Conn.  245;  Walsh  v.  Dunn, 
34  111.  App.  146;  Watson  v.  Wolver- 
ton,  41  111.  241 ;  Teague  v.  Whaley,  20 
Ind.  App.  26;  50  N.  E.  41;  Worley  v. 
Hineman,  6  Ind.  App.  240;  33  N.  B. 
260;  Alexander  v.  Staley  (Iowa, 
1900),  81  N.  W.  803;  Stebbins  v. 
Wolf,  33  Kan.  765;  7  Pac.  542; 
Jewett  V.  Fisher  (Kan.  App.  1900),  58 
Pac.  1023;  Louisville  Public  Ware- 
house Co.  V.  James  (Ky.  1900),  56 
S.  W.  19;  Mercantile  Trust  Co.  v. 
South  Park  Res.  Co.,  94  Ky.  271;  15 
Ky.  L.  Rep.  70;  22  S.  W.  314;  Black- 
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likewise  been  extended  to  reasonable  attorneys  or  counsel  fees.^ 
It  is  not,  however,  followed  to  the  extent  of  allowing  a  re- 
covery of  attorney's  fees  in  all  jurisdictions,  the  right  to  such 
a  recovery  being  denied  in  many  cases.^ 


weU  V.  McBride,  14  Ky.  L.  Rep.  760; 
Robertson  v.  Lemon,  2  Bush  (Ky.), 
301;  Crisfield  v.  Storr,  36  Md.  129;  11 
Am.  Rep.  480;  Wetmore  v.  Green,  11 
Pick.  (Mass.)  462;  Sumner  v.  Wil- 
liams, 8  Mass.  162;  5  Am.  Dec.  83; 
Webb  V.  Holt,  114  Mich.  338;  71  N. 
W.  637;  4  Det.  L.  N.  309;  AUis  v. 
Minninger,  25  Minn.  525;  Brooks  v. 
Black,  68  Miss.  161 ;  8  So.  332;  24  Am. 
St.  Rep.  259;  11  L.  R.  A.  176;  Haze- 
lett  V.  Woodruff,  150  Mo.  534;  51  S. 
W.  1048;  Matheny  v.  Stewart,  108 
Mo.  73;  17  S.  W.  1014;  Coleman  v. 
Clark,  80  Mo.  App.  339;  2  Mo.  App. 
Repr.  617;  Hutchins  v.  Roundtree,  77 
Mo.  500;  Walton  v.  Campbell,  51 
Neb.  788;  71  N.  W.  737;  Winnipi- 
seogee  Paper  Co.  v.  Eaton,  65  N.  H. 
13;  18  Atl.  171;  Andrews  v,  Davison, 
17  H.  H.  413;  43  Am.  Dec.  606; 
Holmes'  v.  Sinnickson,  15  N.  J.  L. 
313;  Charman  v.  Tatum,  166  N.  Y. 
605;  59  N.  E.  1120,  aff'g  54  App.  Div. 
61;  66  N.  Y.  Supp.  275;  Hymes  v. 
Esty,  133  N.  Y.  342;  45  N.  Y.  St.  R. 
115;  28  Abb.  N.  C.  309;  31  N.  E.  105,. 
rev'g  39  N.  Y.  St.  R.  810;  15  N.  Y. 
Supp.  341;  Charman  v.  Hibbler,  31 
App.  Div.  (N.  Y.)  477;  52  N.  Y.  Supp. 
212;  Raynor  V.  Lyon,  46  Hun  (N.  Y.), 
227;  11  N.  Y.  St.  R.  500;  Bennett  v. 
Jenkins,  13  Johns.  (N.  Y.)  50;  Waldo 
V.  Long,  7  Johns.  (N.  Y.)  173;  Baxter 
v.  Ryerss,  13  Barb.  (N.  Y.)  267;  Lane 
V.  Fury,  31  Ohio  St.  574;  Crunbleton 
V.  Wilson,  1  Browne  (Pa.),  361; 
Point  St.  I.  Works  v.  Turner,  14  R.  I. 
122;  Jiter  v.  Glenn,  9  Rich.  (S.  C.) 
374;  Hedrick  v.  Smith,  77  Tex.  608; 
14  S.  W.  197;  Smith  v.  Sprague,  40 
Vt.  43;  Pitkin  V.  Leavitt,  13  Vt.  379. 
Hull  V.  Cunningham's  Exr.,   1  Munf. 


(Va.)  330;  Daskam  v.  UUman,  74  Wis. 
474;  43  N.  W.  321;  Brennan  v.  Sevis, 
8  U.  C.  Q.  B.  191. 

^8  Levitzky  v.  Canning,  33  Cal.  308; 
Harding  v.  Larkin,  41  111.  413;  Walsh 
V.  Dunn,  34  111.  App.  146;  Teague  v. 
Whaley,  20  Ind.  App.  26;  50  N.  E.  41; 
Alexander  v.  Staley  (Iowa,  1900),  81 
N.  W.  803;  Meservey  v.  SneU,  94 
Iowa,  222;  62  N.  W.  767;  McKee  v. 
Bain,  11  Kan.  569;  Jewett  v.  Fisher 
(Kan.  App.  1900),  58  Pac.  1023; 
Louisville  Public  Warehouse  Co.  v. 
James  (Ky.  1900),  56  S.  W.  19;  Mer- 
cantile Trust  Co.  V.  South  Parle  R,es. 
Co.,  94  Ky.  271;  15  Ky.  L.  Rep.  70;  22 
S.  W.  314;  Ryerson  v.  Chapman,  66 
Me.-  557;  Long  v.  Wheeler,  84  Mo. 
App.  101;  Coleman  v.  Clark,  80  Mo. 
App.  339;  2  Mo.  App.  Rep.  617; 
Hazelett  v.  Woodruff,  150  Mo.  534; 
51  S.  W.  1048;  Taylor  v.  Holter,  1 
Mont.  688;  Walton  v.  CampbeU,  51 
Neb.  788;  Andrews  v.  Davison,  17  N. 
H.  413;  43  Am.  Dec.  606;  Charman  v. 
Tatum,  166  N.  Y.  605;  59  N.  E.  1120, 
aff'g  54  App.  Div.  (N.  Y.)  61;  66  N. 
Y.  Supp.  275;  Hymes  v.  Esty,  133  N. 
Y.  342;  28  Abb.  N.  C.  309;  45  N.  Y. 
St.  R.  115;  31  N.  E.  105,  rev'g  39  N. 
Y.  St.  R.  810;  15  N.  Y.  Supp.  341; 
Raynor  v.  Lyon,  46  Hun  (N.  Y.),  227; 
11  N.  Y.  St.  R.  500;  Lane  v.  Fury,  31 
Ohio  St.  574;  Robinson  v.  Bakewell, 
1  Casey  (Pa.),  424;  Point  St.  Iron 
Works  V.  Turner,  14  R.  I.  122;  Rowe 
v.  Heath,  23  Tex.  614;  Smith  v. 
Sprague,  40  Vt.  43;  Keeler  v.  Wood, 
30  Vt.  242;  Daskam  v.  Ullman,  74 
Wis.  474;  43  N.  W.  321. 

™  Gragg  v.  Richardson,  25  Ga.  566; 
71  Am.  Dec.  190;  Williams  v.  La 
Blanc,  14  La.  Ann.  757;  Sarpy  v. 
1901 
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§  1834.  Same  subject  continued — ^What  included,  limi- 
tations of  and  exceptions  to  rule. — Within  the  above  rule 
have  been  included  disbursements  in  examination  of  title;* 
the  costs  of  an  abstract  of  title ; "'  printers'  bills,®  and  costs 
actually  paid,  upon  being  ousted,  even  though  not  regularly- 
taxed.^  The  rule  has  also  been  decided  to  be  especially  appli- 
cable where  the  action  to  test  title  was  brought  by  advice  of 
the  vendors'  attorneys,'"  or  where  the  covenantor  or  grantor 
had  notice  of  the  suit,®  or  where  there  was  a  total  failure  of 
title.**  But  there  has  also  been  this  limitation,  that  expenses 
must  have  been  actually  paid,  in  order  to  be  allowed,*'  or  an 
obligation  to  pay  some  specific  amount  must  be  shown.''^  And 
it  is  determined  that  there  must  also  have  been  a  proper 
notice  given  the  covenantor  of  the  pendency  of  the  action  to 
enable  him  to  defend.®  Another  requirement  is,  as  stated  in 
the  last  preceding  section,  that  the  expenses  and  costs  must 


New  Orleans,  14  La.  Ann.  311;  Lef- 
fingwell  V.  Elliott,  10  Pick.  (Mass.) 
204;  Brooks  v.  Black,  68  Miss.  161 ;  11 
L.  R.  A.  176;  Matheny  v.  Stewart, 
108  Mo.  73;  17  S.  W.  1014;  Holmes  v. 
Sinnickson,  15  N.  J.  L.  313;  Ex  parte 
Lynch,  25  S.  C.  193;  Williams  v. 
Burg,  9  Lea  (Tenn.),  455;  Turner  v. 
Miller,  42  Tex.  418;  19  Am.  Rep.  47. 

«» Raynor  v.  Lyon,  46  Hun  (N.  Y.), 
227;  11  N.  Y.  St.  R.  500. 

"'Hazelett  v.  Woodruff,  150  Mo. 
534;  51  S.  W.  1048.  See  also  Raynor 
V.  Lyon,  46  Hun  (N.  Y.),  227;  11  N. 
Y.  St.  R.  500. 

•2  Coleman  v.  Clark,  80  Mo.  App. 
339;  2  Mo.  App.  Rep.  617. 

•^  Webb  V.  Holt,  114  Mich.  338;  4 
Det.  L.  N.  309;  71  N.  W.  637.  Ex- 
amine Willson  V.  Willson,  5  Fost. 
(N.  H.)  229;  57  Am.  Dec.  320. 

'*  Louisville  Public  Warehouse  Co. 
V.  James  (Ky.  1900),  56  S.  W.  19. 

"'  Worley  v.  Hineman,  6  Ind.  App. 
240;  33  N.  E.  260;  Meservey  v.  Snell, 
94  Iowa,  222;  62  N.  W.  767;  Gaines  v. 
Poor,  3  Mete.  (Ky.)  503;  Hazelett  v. 
Woodruff,  150  Mo,  534;  51  S.  W. 
1902 


1048;  Charman  v.  Tatum,  166  N.  Y. 
605;  59  N.  E.  1120,  aff'g  54  App.  Div. 
(N.  Y.)  61 ;  66  N.  Y.  Supp.  275;  Char- 
man  V.  Kibbler,  31  App.  Div.  (N.  Y.) 
477;  52  N.  Y.  Supp.  212;  WiUiams  v. 
Burg,  9  Lea  (Tenn.),  455. 

™  Matheny  v.  Stewart,  108  Mo.  73 
17S.  W.  1014. 

"'  Jewett    V.    Fisher    (Kan.    App 
1900),  58  Pac.  1023. 

«'  Swartz  V.  Ballou,  47  Iowa,  788 
20  Am.  Rep.  470. 

«»  Barlow  v.  Delaney,  40  Fed.  97 
Yokum  V.  Thomas,  15  Iowa,  67;  Bach 
V.  Miller,  16  La.  Ann.  44;  Crisfield  v 
Storr,  36  Md.  129;  11  Am.  Rep.  480; 
Long  V.  Wheeler,  84  Mo.  101 ;  Finton 
v.  Eggleston,  61  Hun  (N.  Y.),  246;  16 
N.  Y.  Supp.  721.  See  Charman  v. 
Tatum,  166  N.  Y.  605;  59  N.  E.  1120, 
aff'g  54  App.  Div.  61;  66  N.  Y.  Supp. 
275.  An  exception  has  been  held  to 
exist  in  case  of  fraud  on  the  war- 
rantor's absence.  Fulweiler  v. 
Baugher,  15  Serg.  &  R.  (Pa.)  45. 
But  see  Tarbell  v.  Tarbell,  60  Vt.  486; 
15  Atl.  104. 
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have  been  reasonably,  necessarily,  and  in  good  faith  incurred 
in  order  to  be  allowed.  Again,  the  costs  of  an  unsuccessful 
appeal  have  been  excluded  from  the  recovery,™  and  also  ex- 
penses of  what  was  clearly  a  useless  defense,  where  the  war- 
rantees were  notified  not  to  defend."'  And  so,  where  it  was 
agreed  after  execution  of  the  deed  to  pay  all  expenses  of  suit;" 
where  the  suit  was  to  reform  the  deed,  on  the  ground  of  mu- 
tual mistake,  and  to  include  therein  a  portion  of  lands  from 
which  the  grantee  had  been  ejected  and  also  a  covenant  of 
warranty  with  respect  thereto ;  '^^  where  expenses  were  incurred 
in  unsuccessfully  defending  a  tortious  entry ;  '*  or  for  railway 
fare  and  hotel  bills  incurred  in  attempting  to  effect  a  settle- 
ment with  the  vendors  ;  '^^'  or  to  an  attorney  for  negotiating  an 
assignment  of  a  mortgage ;  '^  orto  an  auctioneer  for  selling  the 
property  to  one  who  refused  to  complete  the  purchase  be- 
cause of  the  incumbrance.^'  And  it  has  been  decided  that 
costs  and  expenses  incurred  in  unsuccessfully  defending  an 
ejectment  suit  from  a  portion  of  land  which  was  by  mutual 
mistake  omitted  from  a  deed  are  not  recoverable  in  an  action 
to  reform  the  deed  so  as  to  include  that  portion,  with  a  cove- 
nant of  warranty  in  respect  thereto,  and  to  recover  damages 
for  a  breach  of  the  warranty  in  the  deed  as  reformed.'^  So 
again,  costs  of  defending  an  eviction  by  the  holder  of  the  par- 
amount title  are  not  recoverable  in  an  action,  for  breach  of 
covenant,  by  the  vendee  against  the  vendor,  where  it  appears 
that  they  had  agreed  upon  the  sum  which  should  be  paid  in 
case  of  such  an  eviction." 

§  1836.    Same  subject  concluded. — Counsel  fees  are  not 


'"  Louisville  Public  Warehouse  Co. 
V.  James  (Ky.  1900),  56  S.  W.  19. 

"  Matheny  v.  Stewart,  108  Mo.  73; 
17  S.  W.  1014. 

"  Gibbs  V.  Ely,  13  Ind.  App.  130; 
41  N.  E.  351. 

"  Butler  V.  Barnes,  61  Conn.  399; 
24  Atl.  328. 

'*  Cushman  v.  Blanchard,  2  Greenl. 
(Me.)  266;  11  Am.  Rep.  76. 

"  Doom  V.  Curran,  52  Kan.  360;  34 
Pac.  1118. 


"  Low  V.  Archer,  2  Kern.  (N.  Y.) 
277.  As  to  assignment  of  mortgage, 
see  Bradshaw  v.  Crosby,  151  Mass. 
237;  24  N.  E.  47;  Sumner  v.  Wil- 
liams, 8  Mass.  162. 

"  Harrington  v.  Murphy,  109  Mass. 
299. 

™  Butler  V.  Barnes,  61  Conn.  399; 
24  Atl.  328. 

™  Bradshaw  v.  Craycraft,  3  J.  J. 
Marsh.  (Ky.)  77.  See  Barnett  v. 
Montgomery,  6  T.  B.  Hon.  (Ky.)  327. 
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recoverable  against  the  grantor  where,  upon  being  notified  to 
defend,  he  immediately  employs  a  competent  attorney  there- 
for,* and  expenses  incurred  for  costs  and  attorney's  fees  in  re- 
sisting the  payment  of  a  sum  paid  by  the  covenantee's  grantee 
to  the  person  in  possession  are  declared  not  to  be  part  of  the 
damages  which  the  former  may  recover  in  an  action  for  breach 
of  covenant  by  his  grantor.'*'  Nor  can  the  expenses  of  employ- 
ing counsel  to  bring  a  suit  against  a  grantor  for  breach  of 
covenant  be  considered  as  an  element  of  the  damages  recover- 
able.® But  the  recovery  is  not  limited  by  expert  testimony  as 
to  the  value  of  counsel  fees.^  Again,  the  measure  of  damages 
is  not  prima  facie  established  by  evidence  of  the  amount  paid 
to  discharge  an  existing  inchoate  right  of  dower.^  Nor  has 
the  general  rule  any  application  where  the  covenantee  has  not 
extinguished  the  covenant  or  expended  anything  towards  it ;  ^ 
and  the  circumstances  may  preclude  a  recovery  of  the  amount 
paid  by  the  covenantee  with  intent  to  fulfill  the  covenant ;  ^ 
nor  is  an  amount  of  other  land,  of  equal  quantity,  to  make 
up  the  deficiency  caused  by  breach  of  covenant  of  title  the 
measure  of  compensation."  But  under  certain  circumstances 
the  warrantor  may  be  credited  with  sums  allowed  the  war- 
rantee by  reason  of  payments  or  betterments  made  by  the  war- 
rantor.^ The  question,  also,  of  restrictions  upon  the  use  of 
the  premises  may  be  an  element  in  determining  the  damages 
or  preclude  a  recovery  of  expenditures.® 

§  1836.  Annual  or  rental  value — Bents  and  profits — ^De- 
ductions and  set-off. — The  annual  value  of  the  premises  may 


«« Conrad  v.  Effinger,  87  Va.  59;  12 
S.  E.  2;  14  Va.  L.  J.  523.  See  also 
Kennison  v.  Taylor,  18  N.  H.  220. 

»'  Barlow  v.  Delaney,  40  Fed.  97. 
See  also  Myers  v.  Munson,  65  Iowa, 
423;  21  N.  W.  759;  Stark  v.  Olney,  3 
Ore.  88. 

''Haverstick  v.  Erie  Gas  Co.,  29 
Pa.  St.  254. 

^  Charman  v.  Tatum,  54  App.  Div. 
(N.  Y.)  61;  66  N.  Y.  Supp.  275,  case 
aff'd  166  N.  Y.  605;  69  N.  E.  1120. 

«*McCord  V.  Massey,  155  IE.  123; 
39  N.  E.  592. 
1904 


«'  Stambaugh  v.  Smith,  23  Ohio  St. 
584;  Loiseau  v.  Threlstad  (S.  D. 
1901),  85  N.  W.  189. 

™  Bumstead  v.  Cook,  169  Mass. 
410;  48  N.  E.  767;  61  Am.  St.  Rep. 
293. 

"  Doyle  V.  Brundred,  189  Pa.  St. 
113;  41  Atl.  1107. 

**  Craven  v.  Clary  (Kan.  App.),  55 
Pac.  679. 

™  Doctor  V.  Darling,  68  Hun  (N. 
Y.),  70;  52  N,  Y.  St.  R.  221;  22  N,  Y. 
Supp.  594, 
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be  recovered  where  the  grantee  under  a  warranty  is  turned  out 
of  possession  by  one  having  a  right  of  possession  for  an  unex- 
pired term.*'  Although  in  a  like  case  the  fair  rental  value  is 
decided  to  be  the  amount  recoverable.''  So  the  fair  rental 
value,  which  is  prima  facie  the  rent  agreed  to  be  paid  by  the 
tenant,  is  the  measure  of  damages  for  the  delay  occasioned  in 
obtaining  possession  under  a  deed  with  warranty  of  title,  where 
the  vendor's  agent  without  his  direction  or  knowledge  has 
rented  the  land.**  So  rents  and  profits  can  be  recovered  where 
the  breach  is  a  recovery  in  dower,^  and  depreciation  in  the 
rental  value  of  land  may  be  recovered  for  breach  of  a  cove- 
nant by  a  railroad  company  to  perforin  certain  acts,  and  the 
fact  that  the  owner  has  received  a  crop  raised  on  the  land 
equal  to  its  rental  value  does  not  preclude  recovery.^  Again, 
a  purchaser  under  a  warranty  in  fee  can  recover,  in  his  suit, 
rents  up  to  the  time  of  filing  the  master's  report  in  the  account- 
ing, where  he  obtains  a  decree  for  the  return  of  the  purchase 
money,  but  fails  to  deliver  possession  to  the  vendor.*'  And  it 
is  decided  that  the  covenantor  is  entitled  to  deduct  the  rents 
and  profits,  even  though  the  vendee  has  been  in  possession 
under  the  deed.*  Nor  can  an  amount  agreed  upon  as  a  com- 
pensation in  case  of  eviction  be  reduced  by  rent  charges,'^  and 
in  case  of  warranty  and  quiet  enjoyment  the  covenantor  can 
have  no  recoupment  of  rents  and  profits  received  by  the  grantee 
unless  he  has  actually  paid  them  to  the  holder  of  the  para- 
mount title.'^  And  where  the  grantee  is  liable  to  the  true 
owner  for  the  rents  and  revenues  he  may  recover  thereon 
against  his  warrantor,  but  there  can  be  no  allowance  there- 
for where  there  are  none.*    Nor  will  rents  be  allowed  where 


«>  Rickert  v.  Snyder,  9  Wend.  (N. 

y.)  415. 

"Porter  V.  Bradley,  7  R.  I. 
538. 

"  Moreland  v.  Metz,  24  W.  Va.  119; 
49  Am.  Rep.  246  (warranty  of  title). 
See  also  Porter  v.  Bradley,  7  R.  I.  538 
(incumbrances) . 

»'  Welsh  V.  Kibler,  5  Rich.  (S.  C.) 
405  (quiet  enjoyment). 

"  Lake  Erie  &  W.  R.  Co.  v.  Griffin 
(Ind.),  53  N.  E.  1042;  1  Repr.  1127. 
120 


»'  Brannon  v.  Curtis  (Tenn.),  53  S. 
W.  234. 

"» Mitchell  V.  Hazen,  4  Conn.  495; 
10  Am.  Dec.  169  (seisin  and  right  to 
convey).  See  also  Wright  v.  Nipple, 
92  Ind.  310  (warranty). 

"'  Bradshaw  v.  Craycraft,  3  J.  J. 
Marsh.  (Ky.)  77. 

"  Burton  V.  Reeds,  20  Ind.  87. 

"  New  Orleans  v.  Christmas 
(Gaines),  131  U.  S.  191;  9  Super.  Ct. 
745;  33  L.  Ed.  99;  6  R.  R.  &  Corp.  L. 
1905 
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there  is  a  defective  title,  but  if  the  vendor  sets  up  a  prevail- 
ing equity  against  the  evictor  the  vendee  wUl  be  liable  for 
the  rents.™  Nor  can  rents  and  profits  for  the  value  of  timber 
removed  before  eviction  be  set  off ;  ^  nor  can  mesne  profits  be 
set  off  generally,^  except  where  the  grantee  is  in  possession 
and  has  received  or  is  accountable  for  the  rents  and  profits, 
in  which  case  they  should  be  deducted  from  the  damages 
against  the  grantor.^  So  if  the  grantee  is  no  longer  respon- 
sible, by  reason  of  limitation,  for  rents  and  profits,  equity  will 
allow  their  deduction  from  the  recovery,  where  they  have 
been  enjoyed  by  the  grantee/  And  the  recovery  against  the 
vendor  may  be  abated  by  the  rents  during  the  vendee's  pos- 
session where  he  cannot  be  made  liable  therefor  to  the  owner 
of  the  paramount  title,^  and  the  recovery  is  limited  to  the  con- 
sideration paid  where  no  action  for  mesne  profits  lies  against 
the  vendee.^  But  where  the  rent  amounts  to  only  a  small  sum 
in  excess  of  the  interest,  it  will  be  disregarded  in  determining 
the  covenantee's  damages.'  And  where  only  tlie  life  tenant's 
interest  was  actually  deeded  and  the  covenantee  was  in  pos- 
session after  his  death,  the  rents  during  such  period  are  an 
immaterial  factor  in  the  admeasurement  of  damages,  where 
they  are  only  a  small  sum  in  excess  of  the  interest,  which  was 
not  allowed,  on  money  paid  on  ejectments  brought  and  by 
way  of  compromise  with  the  remainder-man.^    If  one  is  evicted 


J.  64.  See  also  Hulse  v.  White,  1  N. 
J.  L.  173;  Bissell  v.  Erwin,  13  La.  143; 
Morris  v.  Abet,  9  La.  552. 

'"» M'Kinney  v.  Watts,  3  A.  K. 
Marsh.  (Ky.)  268  (warranty). 

»  Rhea  v.  Swain,  122  Ind.  272;  23 
N.  E.  776,  aff'g  22  N.  E.  1000. 

» Wilson  V.  Peele,  78  Ind.  384. 
But  see  Foster  v.  Thompson,  41  N. 
H.  373. 

'  Frazer  v.  Peoria  County  Super- 
visors, 74  111.  282  (seisin  and  war- 
ranty of  title).  See  Drew  v.  Towle, 
10  Fost.  (N.  H.)  536;  64  Am.  Dec. 
309. 

*  Whiting  v.  Dewey,  15  Pick. 
(Mass.)  428. 

'  Curtis  V.  Brannon,  98  Temi.  153; 
1906 


38  S.  W.  1073  (seisin).  "The  de- 
fendant will  have  the  right  where  the 
plaintiff  seeks  to  recover  the  pur- 
chase money  and  interest,  to  set  off 
the  rents  and  profits  of  the  land  and 
such  damages  as  may  be  sustained  by 
reason  of  the  plaintiff's  removing 
and  appropriating  any  permanent 
improvements  the  defendant  may 
have  erected  upon  the  premises." 
Park  V.  Cheek,  4  Cold.  (Tenn.)  28. 

'Thompson  v.  Jones,  11  B.  Mon. 
(Ky.)  365. 

'  Wyche  v.  Ross,  119  N.  C.  174;  25 
S.  E.  878. 

» Wyche  v.  Ross,  119  N.  C.  174;  25 
S. E.  878. 
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by  the  holder  of  a  subsequent  patent  he  is  not  liable  to  the 
latter  for  mesne  profits  previous  to  the  patent.' 

§  1837.  Interest — Generally — "We  have  stated  generally 
under  a  prior  section  that  interest  is  recoverable,"'  and  it  is  al- 
lowable upon  the  consideration  paid,"  or  upon  a  relative  pro- 
portion of  the  purchase  price  where  the  title  is  defective  as  to 
a  part  only,^^  and  not  more  than  the  legal  rate  can  be  recov- 
ered, even  though  an  increased  rate  is  given  as  security  for  the 
purchase  money."  But  circumstances  will  affect  the  recovery 
of  interest.'*  And  there  is  a  distinction  between  cases  of  in- 
terest recoverable  on  breach  of  covenants  and  that  allowed  for 
withholding  the  price  or  money.'''  Again,  interest  is  not  recov- 
erable on  the  costs  paid  by  the  covenantee  in  the  ejectment 
suit.'* 


§  1838.  Interest — With  relation  to  mesne  profits. — Inter- 
est is  allowed  in  lieu  of  mesne  profits,"  so  that,  if  the  cove- 
nantee is  not  liable  for,  or  has  not  been  and  cannot  be  compelled 
to  account  for  mesne  profits  to  the  evictor  or  real  owner,  he 
cannot  recover  interest  of  the  covenantor,  and  the  reverse  of 
the  proposition  is  likewise  true,  and  interest  is  recoverable  only 
for  the  period  for  which  the  covenantee  was  so  liable,  or  has 
paid  for  mesne  profits.'' 


» Whitlock  V.  Crew,  28  Ga.  289. 

"  See  sees.  1804^1807  herein. 

"  Smith  V.  Pitkin,  2  Root  (Conn.), 
46  (seisin). 

"  Stark  V.  Olney,  3  Ore.  88  (war- 
ranty). But  see  Wacker  v.  Straub, 
88  Pa.  St.  32. 

''  Blake  v.  Burnham,  3  Williams 
(Vt.),  437  (seisin). 

"Williams  v.  Beeman,  2  Dev.  (N. 
C.)  463  (quiet  enjoyment).  See 
Graham  v.  Dyer  (Ky.  1895),  29  S.  W. 
346. 

"  Melancon's  Heirs  v.  Robioaud's 
Heirs,  19  La.  357. 

"  Morris  v.  Rowan,  2  Harr.  (N.  J. 
L.)  304.    See  sec.  1831  herein. 

"  Whitlock  V.  Crew,  28  Ga.  289; 


Conrad  v.  Trustees,  64  Wis.  258;  25 
N.  W.  24.  See  Brant  v.  Foster,  5 
Iowa,  295;  Partridge  v.  Hatch,  18  N. 
H.  494;  Downer  v.  Smith,  38  Vt.  464. 
'» Collier  v.  Conger,  52  Ark.  322;  12 
S.  W.  702;  6  L.  R.  A.  107;  Whitlock 
V.  Crew,  28  Ga.  289;  Fernander  v. 
Dunn,  19  Ga.  497;  Lai  Say  v.  Kaaahu, 
10  Hawaiian  Rep.  499;  Wood  v. 
Kingston  Coal  Co.,  48  111.  356;  95 
Am.  Dec.  554;  Danforth  v.  Smith,  41 
Kan.  146;  21  Pao.  168;  Bolinger  v. 
Brake,  4  Kan.  App.  180;  45  Pac.  950; 
Coggswell's  Heirs  v.  Lyon,  3  J.  J. 
Marsh.  (Ky.)  38;  Miles  v.  Creditors, 
16  La.  35;  ElUott  v.  Labarre,  3  La. 
541;  White  v.  Tucker,  52  Miss.  145; 
Hutchins  v.  Roundtree,  77  Mo.  500; 
1907 
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§  1839.  Interest— Period  of  computation The  time  from 

which  interest  may  be  computed  has  been  variously  held  to  be 
from  the  date  of  the  eviction,"  and  not  prior  thereto,  except 
the  covenantee  has  paid  mesne  profits  ;  ^  or  from  the  date  of 
the  evictor's  deed  to  the  person  from  whom  the  eviction  title 
was  purchased  by  the  plaintiff ;  ^'  or  during  the  period  between 
the  eviction  and  the  restoration  of  title ;  ^  or  from  the  date  of 
a  subsequent  patent  under  which  there  was  an  eviction ;  ^  or 
from  the  time  of  yielding  possession ;  ^  or  from  the  date  of  the 
purchase  or  sale  of  the  land ;  ®  or  from  the  detj  of  sale  to  the 
first  covenantee ;  '^  or  from  the  date  of  the  deed  or  convey- 
ance ;  ^  or  the  recital  of  consideration  therein ;  ^  or  from  the 


Pence  v.  Gabbert,  70  Mo.  App.  201; 
Foster  v.  Thompson,  41  N.  H.  373; 
Bennett  v.  Jenkins,  13  Johns.  (N.  Y.) 
50;  Staats  v.  Ten  Eyek,  3  Caines  (N. 
Y.),  Ill;  2  Am.  Dec.  254;  King  v. 
Kerr,  5  Ohio  (5  Ham.),  154;  22  Am. 
Dec.  777;  Cox  v.  Henry,  32  Pa.  St.  18; 
Patterson  v.  Stewart,  6  Watts  &  S. 
(Pa.)  527;  40  Am.  Deo.  586;  Mc- 
Guffey  V.  Humes,  1  Pick.  (85  Tenn.) 
26;  1  S.  W.  506;  Groesbeck  v.  Harris, 
82  Tex.  411;  19  S.  W.  50;  Mann  v. 
Matthews,  82  Tex.  98;  17  S.  W.  927; 
Fhnt  V.  Steadman,  36  Vt.  210;  Con- 
rad V.  Trustees,  64  Wis.  258;  25  N.  W. 
4.  Examine  Mead  v.  Larkin,  49  111. 
99;  Combs  v.  Tarlton,  2  Dana  (Ky.), 
464;  Spring  v.  Chase,  9  Shep.  (Me.) 
505;  39  Am.  Deo.  595;  Devine  v. 
Lewis,  38  Minn.  24;  35  N.  W.  711. 

''  Hale  V.  New  Orleans,  13  La.  Ann. 
499;  Elder  v.  True,  32  Me.  104;  Bar- 
rett V.  Porter,  14  Mass.  143;  Moore  v. 
Frankenfield,  25  Minn.  540  (assignee 
of  covenantee) ;  Ramsey  v.  Wallace, 
100  N.  C.  75;  6  S.  E.  639;  McGuiTey  v. 
Humes,  85  Tenn.  26;  1  S.  W.  506; 
White  V.  Dow,  9  Lea  (Tenn.),  93; 
Garrett  v.  Gaines,  6  Tex.  435;  Conrad 
V.  Effinger,  87  Va.  59;  14  Va.  L.  J. 
532;  12  S.  E.  2;  24  Am.  St.  Rep.  646; 
Abemathy  v.  Phillips,  82  Va.  769;  1 
J908 


S.  E.  113;  Threlkeld's  Admr.  v.  Fitz- 
hugh'sExr.,  2Leigh  (Va.),  451.  See 
cases  under  last  preceding  section. 

'"  Pence  v.  Gabbert,  70  Mo.  App. 
201. 

"  Mead  v.  Larkin,  49  111.  99. 

'"  Singleton  v.  Allen,  2  Strob.  Eq. 
(S.  C.)  166. 

^  Kyle's  Admr.  v.  Fauntleroy's 
Admr  ,  9  B.  Mon.  (Ky.)  620. 

"  Lambert  v.  Estes,  99  Mo.  604;  13 
S.  W.  284;  Egan  v.  Martin,  71  Mo. 
App.  60. 

^  Fernander  v.  Dunn,  19  Ga.  497; 
65  Am.  Dec.  607;  Davis  v.  Smith,  5 
Ga.  274;  48  Am.  Dec.  279;  Weiting  v. 
Nissley,  13  Pa.  655,  per  Gibson,  J.; 
Simpson  v.  Belvin,  37  Tex.  674. 

^°  Rogers  v.  Golson  (Tex.  Civ.  App 
1895),  31  S.  W.  200. 

"  McClure  v.  McClure,  65  Ind.  482: 
ShorthUl  V.  Ferguson,  44  Iowa,  249: 
McMillan  v.  Ritchie,  3  T.  B.  Mon 
(Ky.)  348;  16  Am.  Dec.  107;  Booker 
V.  Bell,  3  Bibb  (Ky.),  173;  6  Am 
Dec.  641 ;  Harrington  v.  Bean,  89  Me 
470;  36  Atl.  986;  Devine  v.  Lewis,  38 
Minn.  24;  35  N.  W.  711;  Conklin  v 
Hancock  (Ohio,  1903),  66  N.  E.  518, 

2»  Devine  v.  Lewis,  38  Minn.  24;  35 
N.  W.  711. 
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date  of  payment ;  ^  or  of  final  payment ;  *  or  from  the  time  of 
judicial  demand;''  or  up  to  the  time  of  finding  the  award ;^ 
or  from  the  date  of  the  master's  deed  under  a  foreclosure  ;  ^ 
or  until  judgment,  where  there  has  been  no  betterments  ;  **  or 
for  a  period  prior  to  eviction  not  exceeding  six  years  ;  *■  or  five 
years  ;  ^  or  not  exceeding  six  years  prior  to  suit ;  ^  or  for  the 
time  for  which  mesne  profits  are  recoverable ;  '^  or  for  the  stat- 
utory period.® 

§  1840.  Evidence. — Where  more  than  nominal  damages  are 
claimed  in  an  action  for  breach  of  a  covenant,  the  burden  of 
proof  is  on  the  party  asserting  damage.'"'  And  where  a  party 
has  yielded  possession  to  an  outstanding  title,  the  burden  is  on 
him  to  show  that  such  title  was  in  fact  a  paramount  one.'" 
Again,  in  view  of  the  rule  as  to  the  recovery  of  the  purchase 
price  or  consideration  paid  with  interest,®  it  may  be  stated  that 
the  general  rule,  as  to  the  consideration  expressed  in  the  deed,  is 
that  parol  evidence  is  admissible  as  between  the  original  par- 
ties to  show  the  real  consideration.*     In  England,  evidence 


^'^  Bellows  V.  Litchfield,  83  Iowa, 
36;  48  N.  W.  1062;  Graham  v.  Dyer, 
29  S.  W.  346;  Devine  v.  Lewis,  38 
Minn.  24;  35  N.  W.  711;  Johns  v. 
Hardin,  81  Tex.  37;  16  S.  W.  623 
(where  the  vendee  has  not  been  in 
possession);  Kempner  v.  Beaumont 
Lumber  Co.,  20  Tex.  Civ.  App.  307; 
49  S.  W.  412;  Conrad  v.  Trustees,  64 
Wis.  258;  25  N.  W.  24;  Northern  P. 
R.  Co.  V.  Montgomery  (U.  S.  C.  C.  A. 
9th  C),  56  U.  S.  App.  579;  30  C.  C.  A. 
17;  86  Fed.  251. 

'"  Haynie  v.  American  Trust  Inv. 
Co.  (Tenn.),  39  S.  W.  860. 

"  Melanoon's  Heirs  v.  Rocibaud's 
Heirs,  19  La.  357. 

^^  Hovey  v.  Newton,  11  Pick. 
(Mass.)  421. 

''  Ohling  V.  Luetzens,  32  111.  23. 

"  Williams  v.  Wetherbee,  2  Aikens 
(Vt.),  329. 

'5  Morris  v.  Rowan,  17  N.  J.  L.  304. 

"  Wood  v.  Kingston  Coal  Co.,  48 


111.  356;  95  Am.  Dec.  554;  Harding  v. 
Larkin,  41  111.  413. 

"  Daggett  V.  Reas,  79  Wis.  60;  48 
N.  W.  127. 

'"  Rich  V.  Johiison,  1  Chand.  (Wis.) 
19;  52  Am.  Dec.  144  (six  years); 
Clark  V.  Parr,  14  Ohio  118  (four 
years) . 

*»  Foster  v.  Thompson,  41  N.  H. 
373. 

«  McCord  v.  Massey,  155  lU.  123; 
39  N.  E.  592. 

"  Walker  v.  Kirshner,  2  Kan.  App. 
371;42Pac.596. 

*2  See  sees.  1804-1807,  herein. 

*8  Hoover  v.  Binkley  (Ark.),  51 
S.  W.  73;  Cheesman  v.  Nioholl 
(Colo.  App.  1903),  70  Pac.  797;  Bel- 
den  V.  Seymour,  8  Conn.  804;  Mar- 
tin V.  White,  115  Ga.  866;  42  S.  E. 
279;  Harkless  v.  Smith,  115  Ga.  350; 
41  S.  E.  634;  Harts  v.  Emery,  184 
111.  560;  56  N".  E.  865,  aff'g  84  111. 
i  App.  317;  Burk  v.  Mead,  159  Ind. 
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dehors  the  deed  is  admissible  to  show  the  real  consideration  in 
a  deed,  even  though  a  nominal  one  is  expressed  therein,  pro- 
vided such  evidence  does  not  contradict  the  deed  itself." 


252;  64  N.  W.  880;  Lowery  v.  Dow- 
ney, 150  Ind.  364;  50  N.  E.  79;  First 
Nat.  Bk.  V.  Flynn,  117  Iowa,  493; 
91  N.  W.  784;  Coleman  v.  Gammon 
(Iowa,  1900),  83  N.  W.  898;  Harvey 
V.  Henry,  108  Iowa,  168;  78  N.  W. 
850;  Wade  v.  Koot,  24  Ky.  L.  R. 
1294;  71  S.  W.  444;  Poor's  Ex'r 
V.  Soott,  24  Ky.  L.  R.  239;  68  S. 
W.  397;  Woolfolk  v.  Earle,  19  Ky.  L. 
K.  343;  40  S.  W.  247;  Tolmau  v. 
Ward,  86  Me.  303;  29  Atl.  1081;  41 
Am.  St.  Rep.  556;  Clark  v.  Lowe, 
113  Mich.  352;  71  N.  W.  638;  LeMay 
V.  Brett,  81  Minn.  506;  84  N.  W.  339; 
Jenson  v.  Crosby  (Minn.  1900),  82  N. 
W.  916;  Columbian  Nat.  Bk.  v.  Bald- 
win (Neb.  1902),  90  N.  W.  830;  Stoltz 
V.  Vanatta,  5  Ohio  S.  &  C.  P.  Dec. 
34;  Henry  v.  Zurflicli,  203  Pa.  246; 
53  Atl.  243;  Barnes  v.  Black  (Pa. 
1900),  44  Atl.  550;  Temperance  Mut. 
Ben.  Assn.  v.  Home  F.  Soc,  187  Pa. 
38;  42  W.  N.  C.  451;  40  Atl.  1100; 
28  Ins.  L.  J.  88;  Wilson  v.  Pearl,  12 
Pa.  Super.  Ct.  66;  Lenhardt  v.  Pon- 
der, 64  S.  C.  3.54;  42  S.  E.  169;  Alex- 
ander v.  McDaniel,  56  S.  C.  252;  34 
S.  E.  405;  Miller  v.  Kennedy  (S.  D. 
1900),  81  N.  W.  906;  P.  Groos  &  Co. 
V.  First  Nat.  Bk.  (Tex.  Civ.  App. 
1903),  72  S.  W.  402;  Johnson  v.  El- 
men  (Tex.  1900),  59  S.  W.  253;  52  L. 
R.  A.  162;  Miller  v.  Livingston 
(Utah,  1900),  61  Pac.  560;  Perkins 
V.  McAuliffe,  105  Wis.  582;  81  N.  W. 
645;  Hitz  v.  National  Metropolitan 
Bank,  111  U.  S.  722.  See  Sedgwick 
on  Dam.  (ed.  1891)  sec.  965.  But 
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see  Anderson  v.  Continental  Ins. 
Co.,  112  Ga.  532;  37  S.  E.  766;  Illi- 
nois L.  &  L.  Co.  V.  Bonner,  91  111. 
114;  Thompson  v.  Bryant,  75  Miss. 
12;  21  So.  655;  Davidson  v.  Jones, 
56  Miss.  56;  Greenvault  v.  Davis,  4 
Hill  (N.  Y.),  643,  649;  Prescott  v. 
Hayes,  43  N.  H.  593;  Nave  v.  Mar- 
shall, 9  Ohio  N.  P.  488;  9  Ohio  S.  & 
C.  P.  Dec.  475;  Lavender  v.  Daniel, 
58  S.  C.  125;  36  S.  E.  546;  Teague  v. 
Teague  (Tex.  Civ.  App.  1903),  71  S. 
W.  555.  See  sees.  1790-1792  herein. 
4*  Hartopp  V.  Hartopp,  17  Ves.  184; 
11  R  R.  48;  Nashv.  Armstrong,  30 
L.  J.  C.  P.  286;  10  C.  B.  N.  S.  259; 
7  Jur.  N.  S.  1060;  9  W.  R.  782;  Nixon 
V.  Hamilton,  1  Ir.  Eq.  R.  55;  2  Dr.  & 
Wal.  364;  Smith  v.  Battams,  26  L.  J. 
Ex.  232;  Clifeord  v.  Turrill,  1  L.  J. 
Ch.  390;  1  Y.  &  C.  C.  C.  138;  9  Jur. 
633.  See  also  Townsend  v.  Toker, 
14  W.  R.  806;  Rountree  v.  Jacob,  2 
Taunt.  141;  Oolman  v.  Sarrel,  1 
Ves.  J.  51;  1  K.  R.  83;  Craythorne 
V.  Swinburne,  14  Ves.  166;  Frail  v. 
Ellis,  22  L.  J.  Ch.  467;  16  Beav.  350; 
1  W.  R.  72;  Baker  v.  Dewey,  1  B.  & 
C.  704;  Tull  v.  Parlett,  1  M.  &  M. 
472;  31  R.  R.  751  ;  Peacock  v.  Monk, 
1  Ves.  Sen.  127;  Rex  v.  Scammon- 
den,  3  Tenn.  R.  474;  1  R.  R.  752; 
British  &  F.  C.  Co.,  In  re,  Leifchild, 
Ex  parte,  11  Jur.  N.  S.  941;  1  L.  R. 
Eq.  231;  13  L.  T.  267;  14  W.  R.  22; 
Lampon  v.  Corke,  1  B.  &  Aid.  606. 
Examine  Watt  v.  Grove,  2  Sch.  & 
Lef.  501. 
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§1841.  Covenant  for  possession  and 
enjoyment — Refusal,  fail- 
ure, etc.,  to  deliver  posses- 
sion— What  damages  re- 
coverable. 

1842.  Same     subject     continued — 

What    damages    not    re- 
coverable. 

1843.  Same     subject     continued — 

Loss  of  profits. 

1844.  Refusal  of  lessor  to  execute 


1845. 
1846. 
1847. 
1848. 
1849. 

1850. 
1851. 
1852. 


1853. 


1854. 


Covenant  for  quiet  enjoy- 
ment. 

Damages  for  eviction — Gen- 
erally. 

Same  subject— Special  dam- 
age, etc. 

Same  subject — Profits — In- 
jury to  business. 

Damages  from  alterations, 
repairs  and  other  acts  of 
lessor — Unlawful  dispos- 
session —  Constructive 
eviction. 

Covenant  to  protect  against 
prior  incumbrances. 

Covenant  as  to  repairs  by 
lessor. 

Same  subject  continued — 
Remote,  etc.,  damages — 
Profits. 

Interference  with  possession 
— Interruption  or  terminar 
tion  of  lease — Speculative 
Damages— Profits. 

Sale   of   leased   premises   by 


1855.  Covenant   as   to   letting   ad- 

joining  premises   for   cer- 
tain loses. 

1856.  Covenant  to  furnish  heat. 

1857.  Covenant  to  surrender  may 

preclude  recovery  of  dam- 


1858. 
1859. 
1860. 

1861. 

1862. 

1863. 

1864. 
1865. 

1866. 

1867. 

1868. 


1869. 
1870. 

1871. 


Covenant  as  to  renewal. 

Defects  in  things  leased. 

Agreements  or  leases  on 
shares. 

Contract  by  lessor  to  furnish 
seed. 

Right  of  tenant  to  remove 
mantels,  etc. 

Money  due  for  use  and  occu- 
pation— Interest  for  delay 
in  payment  of. 

Improvements — Generally. 

Same  subject — Covenant  to 
make. 

Lessee's  breach  of  contract  to 
lease. 

Ultra  vires  lease — ^Repudia- 
tion of. 

Duty  to  lessen  damages — 
Contributory  negligence — 
Repairs — Refusal  or  fail- 
ure to  give  possession — 
Eviction. 

Covenant  as  to  repairs  by 
tenant. 

Same  subject  continued- 
Damages  recoverable  in 
action  during  term  of 
lease. 

Covenant    not    to 
sublet. 
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1872.  Breach  of  covenant  to  insure. 

1873.  Breach  of  agreement  to  pay 

taxes,  assessments,  etc. 

1874.  Covenant  to   permit   inspec- 

tion—"To  let"  sign. 

1875.  Damages  for  holding  over. 

1876.  Covenant  as  to  steam. 

1877.  Nominal  damages. 

1878.  Actual  damages,  loss,  etc. — 

Generally. 

1879.  Punitive  or  exemplary  dam- 


1880.  Liquidated   damages  —  Pen- 

alty. 

1881.  Miscellaneous  covenants  and 

agreements — Decisions. 

1882.  Expenses,  costs  and  counsel 

fees — When  recoverable. 

1883.  Same     subject     continued — 

When  not  recoverable. 


1884.  Set-off,  recoupment  and  coun- 

terclaim^ What  allowed — 
Generally. 

1885.  Recoupment — What  allowed. 

1886.  Counterclaim— What  allowed. 

1887.  Counterclaim  —  Repairs  — 

Repairs  accompanied  by 
damages  from  breach  of 
contract. 

1888.  Set-off,  recoupment  and  coun- 

terclaim— What  will  not  be 
allowed — Generally. 

1889.  Set-off— What  will  not  be  al- 

lowed. 

1890.  Recoupment — What  will  not 

be  allowed. 

1891.  Counterclaim — What  will  not 

be  allowed. 

1892.  Reconvention  —  What      will 

not  be  allowed. 

1893.  Evidence — Decisions. 


§  1841.  Covenant  for  possession  and  enjoyment — Re- 
fusal, failure,  etc.,  to  deliver  possession — What  damages 
recoverable.* — If  there  is  a  breach  of  a  covenant  of  possession 
and  enjoyment  in  a  lease,  and  the  rent  has  not  been  paid,  the 
damages  recoverable  will  be  the  difference  between  the  rents 
reserved  and  the  value  of  the  leasehold  at  the  time  of  the 
breach,  and  during  the  period  of  nonenjoyment  of  the  prem- 
ises.^ So  for  refusal  or  failure  to  deliver  possession  to  the 
lessee,  or  to  put  him  in  possession  of  the  leased  premises,  the 
measure  of  damages  is  the  difference  between  the  rent  reserved 
and  the  value  of  the  premises  for  the  term  ;  ^  or  the  difference 

Misc.  457;  Engstrom  v.  Merriam 
(Wash.),  64  Pao.  974;  Serfling  v. 
Andrews  (Wis.),  81  N.  W.  991.  See 
Dobbins  v.  Duquid,  65  111.  464;  Free- 


'  See  sec.  1844  herein. 

2  Tyson  v.  Chestnut,  118  Ala.  387; 
24  So.  73.  See  Snodgrass  v.  Reyn- 
olds, 79  Ala.  452.  But  see  Deluise  v. 
Long  I.  El.  R.  Co.,  65  App.  Div.  (N. 
Y.)  487;  72  N.  Y.  Supp.  988. 

'Rose  V.  Wynn,  42  Ark.  257;  Jo- 
seph Bernhard  &  Son  v.  Curtis,  75 
Conn.  476;  54  Atl.  213;  Hodges  v. 
Fries,  34  Fla.  63;  15  So.  682;  Engels- 
dorf  V.  Sire,  64  Hun  (N.  Y.),  209;  46 
N.  Y.  St.  R.  107;  18  N.  Y.  Supp.  907; 
Price  V.  Eisen,  64  N.  Y.  St.  R.  405;  31 
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born  V.  LaLoride,  118  Mich.  662. 

"In  an  action  by  a  tenant  against 
his  landlord  for  wrongfully  withhold- 
ing possession  of  the  demised  prem- 
ises the  plaintiff  is  ordinarily  entitled 
to  recover  as  the  minimum  amount  of 
his  damages,  the  difference  between 
the  rental  value  of  the  premises  for 
the  term  leased  and  the  rent  reserved, 
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between  the  rent  to  be  paid  and  the  actual  value  of  the  prem- 
ises at  the  time  of  the  breach ;  *  or  the  value  of  the  land  at  the 
time  of  its  detention ; '  or  substantial  damages  ; "  or  the  differ- 
ence between  the  rent  reserved  and  a  fair  rent  for  the  property 
at  the  time  when  it  should  have  been  delivered;'  or  the  differ- 
ence between  the  stipulated  rental  and  the  value  of  the  lease- 
hold interest  which  latter  is  not  qualified  by  the  term  "  mar- 
ket" value,  where  the  peculiar  character  of  such  leasehold  pre- 
cludes an  estimate  of  the  market  value.^  And  the  fair  average 
value  of  the  use  of  the  land  less  the  rent  may  be  allowed  as 
damages  for  being  kept  out  of  possession.'  So  where  a  city 
fails  to  give  the  lessee  of  a  wharf  possession  thereof,  the  dif- 
ference between  the  rent  reserved  and  the  value  of  the  use  of 
the  wharf,  at  the  wharfage  rates  fixed  by  law,  is  recoverable,  and 
the  value  of  the  iise  to  which  the  wharf  miglit  have  been  put 
in  the  lessee's  private  business  will  not  be  considered.'"  Again, 
where  the  lessee  is  unable  to  obtain  possession,  by  reason  of 
the  refusal  of  another,  who  holds  under  an  unexpired  term,  to 
surrender  possession,  the  lessor  is  liable  for  more  than  nominal 
damages,  and  the  recovery  will  include  certain  rent  paid  in  ad- 
vance, and  the  difference  between  the  rent  agreed  to  be  paid 
and  the  value  of  the  term."  And,  under  a  similar  state  of 
facts,  it  is  decided  that  the  lessor  was  liable  to  the  lessee  for 
the  entire  loss  sustained  by  the  latter,  for  rent  paid  in  advance 


such  damages  being  the  reasonable, 
natural  and  proximate  loss  sustained 
by  the  tenant  through  the  landlord's 
breach  of  contract;  but  recovery  is 
not  in  aU  cases  confined  to  the  differ- 
ence of  rental  value,  whifth  is  general 
damages;  special  damages,  which  are 
the  natural,  but  not  the  necessary, 
consequences  of  the  breach,  being 
also  recoverable  if  properly  alleged 
and  shown."  Williamson  v.  Stevens, 
82  N.  Y.  Supp.  1047,  1049,  per 
Laughlin,  J. 

*  Green  v.  WilUams,  45  111.  206. 

=  Roach  V.  Hefferman,  65  Vt.  485; 
27  Atl.  71. 

'  Joseph  Bernhard  &  Son  v.  Curtis, 
75  Conn.  476;  54  Atl.  213. 


'  Newbrough  v.  Walker,  8  Gratt. 
(Va.)  16. 

« Jonas  V.  Noel,  98  Tenn.  440;  30 
S.  W.  724;  36  L.  R.  A.  862.  Exam- 
ine Williams  v.  Olephant,  3  Ind.  271. 

» Taylor  v.  Cooper  (Mich.),  62  N. 
W.  157. 

'» Eastman  v.  New  York,  152  N.  Y. 
468;  46  N.  E.  841,  aff'g  68  N.  Y.  St. 
R.  870;  13  Misc.  774. 

"  Cohn  V.  Norton,  57  Conn.  480;  18 
Atl.  595;  5  L.  R.  A.  572.  See  Joseph 
Bernhard  &  Son  v.  Curtis,  75  Conn. 
476;  54  Atl.  213.  Examine  Deluise 
V.  Long  Is.  R.  Co.,  65  App.  Div.  (N. 
Y.)  487;  72  N.  Y.  Supp.  988. 
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and  for  the  difference  between  the  rent  reserved  and  what  he 
would  have  to  pay  for  another  store  equally  well  adapted  to 
the  business.''^  If  the  value  of  the  premises  is  greater  than 
the  amount  agreed  to  be  paid  as  rent,  the  excess  of  such  value, 
or  the  difference  between  the  two  amounts,  will  inure  to  the 
benefit  of  the  lessee.  But  if  there  is  no  excess,  then  only  nom- 
inal damages  are  recoverable.^*  Other  damages  which  are  the 
direct,  natural  and  necessary  consequence  of  the  breach  are, 
however,  recoverable, "  as  are  also  such  special  damages  as  are 
shown  to  arise  naturally  and  generally  from  the  breach,  or  which 
would  ordinarily  foUow  from  the  special  circumstances  of  the 
case  stated  at  the  time  and  known  to  both  parties,  although  if 
the  case  is  one  which  from  the  nature  of  the  transaction,  or 
the  character  of  the  business  in  which  the  party  is  engaged,  a 
promise  may  be  implied  to  use  the  utmost  diligence  in  the  per- 
formance of  the  duty  undertaken,  the  law  wiU  not  require  that 
the  party  be  specially  informed,  but  will  deem  him  to  have 
contemplated  the  business  and  hold  him  responsible  accord- 
ingly.'" So  where  the  original  lessee  and  his  assignee  are  ex- 
cluded from  possession  the  value  of  the  occupancy  of  the  land, 
for  the  purpose  or  use  specified  in  the  lease,  is  the  measure  of 
damages.'*  Interest  on  the  damages  is  also  recoverable  where 
no  exemplary  damages  are  allowed  and  one  has  been  kept  out 
of  possession  after  notice  to  quit." 

§  1842.  Same  subject  coutinned — What  damages  not  re- 
coverable.— If  the  lessor  refuses  to  give  possession  the  lessee 
cannot,  for  the  purpose  of  showing  the  value  of  the  lease  or 
the  amount  of  damages,  give  evidence  of  an  offer  to  purchase 
said  lease  or  of  an  advantageous  contract  for  its  assignment.'' 


"  Poposkey  v.  Munkwitz,  68  Wis. 
322;  32  N.  W,  35. 

"Rose   V.   Wynn,   42   Ark.   257; 
Kenny  v.  Collier,  79  Ga.  58;  Dodds 
V.  Hakes,  114  N.  Y.  260;  23  N.  Y.  St. 
R.  192;  21  N.  E.  398;  Robrecht  v. 
Marling,  29  W.  Va.  765;  2  S.  E.  827. 

"Rose  V.  Wynn,  42  Ark.  257; 
Hodges  V.  True  (Fla.),  15  So.  682; 
Joseph  Bernhard  &  Son  v.  Curtis,  75 
Conn.  476;  54  Atl.  213. 
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'^Cohn  V.  Norton,  57  Conn.  480; 
18  Atl.  595;  5  L.  R.  A.  572.  See  also 
Joseph  Bernhard  &  Son  v.  Curtis,  75 
Conn.  476;  54  Atl.  213;  Adair  v. 
Boyle,  20  Iowa,  238. 

"  Schneider  v.  Patterson  (Neb.), 
57  N.  W.  398. 

"  Lane  v.  Ruhl  (Mich.),  61  N.  W. 
347. 

"  Lawrence  v.  Wardell,  6  Barb. 
(N.  Y.)  423. 
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And  even  though  the  lessee  sustains  loss  partly  occasioned  by 
the  lessor's  breach  of  contract  by  reason  of  his  inability  to 
perform  his  contract  with  others,  the  lessor  is  not  liable  for 
the  damages  so  sustained/"  nor  can  accidental  or  consequential 
losses  in  the  lessee's  business  be  recovered.'^"  Again,  the  rule 
disallowing  speculative  damages  is  violated  by  a  judgment  for 
plaintiff,  in  an  action  for  failure  to  give  the  lessee  possession, 
based  upon  evidence  that  the  lease  was  worth  more  than  the 
rent  reserved  because  of  the  special  character  of  the  intended 
occupancy,  although  it  was  also  testified  by  the  same  expert 
that  there  was  no  actual  difference  between  the  rent  reserved 
and  the  rental  value.^^  And  damages  cannot  be  obtained  for 
loss  suffered  for  depreciation  in  stock  unnecessarily  purchased 
in  advance  of  the  delivery  of  possession.^  Nor  will  interest  be 
allowed  on  the  value  of  the  goods,  which  the  lessee  intended 
to  put  into  the  leased  store,  for  the  time  he  was  thus  unable  to 
expose  them  for  sale.^ 

§  1843.  Same  subject  continued — Loss  of  profits. — Con- 
templated and  probable  profits,  which  are  purely  speculative 
and  conjectural,  cannot  be  recovered  for  the  refusal  or  failure 
of  the  lessor  to  deliver  possession  of  the  premises  to  the  lessee.^ 
Nor  can  such  profits  be  allowed  where  the  lessor  fails  to  com- 
plete the  construction  of  a  store  in  time.^     Nor  can  they  be 


"  Lowenstein  v.  Chappell,  30  Barb. 
(N.  Y.)  241.  In  this  case  the  lessee, 
relying  upon  his  lessor's  lease  to  him 
of  a  certain  store,  leased  the  one  he 
was  then  occupying,  and  by  reason  of 
said  lessor's  nonperformance  of  his 
contract  he  was  obliged  to  pack  his 
goods  closely  in  order  to  permit  his 
lessee  to  occupy  the  store  he  was  then 
in;  it  was  decided  that  no  damages 
could  be  recovered  for  injury  to  his 
goods  consequent  thereupon. 

20  Dodds  V.  Hakes,  114  N.  Y.  260; 
23  N.  Y.  St.  R.  192;  23  N.  E.  198. 

"  Engelsdorff  v.  Sire,  64  Hun  (N. 
Y.),  209;  46  N.  Y.  St.  R.  107;  18  N. 
Y.  Supp.  907. 

'^Friedland  v.  Myers,  139  N.  Y. 
432;  54  N.  Y.  St.  R.  697;  34  N.  E. 


1055,  rev'g  47  N.  Y.  St.  R.  52;  19  N. 
Y.  Supp.  741.  Examine  Goldman  v. 
Gainey,  67  App.  Div.  (N.  Y.)  330;  73 
N.  Y.  Supp.  738;  Driggs  v.  Dwight,  17 
Wend.  (N.  Y.)  71. 

^  Lowenstein  v.  Chappell,  30  Barb. 
(N.  Y.)  241 .  See  Cohn  v.  Norton,  57 
Conn.  480;  18  Atl.  595;  5  L.  R.  A.  572. 

"Hodges  V.  True  (Fla.),  15  So. 
182;  Dodds  v.  Hakes,  114  N.  Y.  260; 
23  N.  Y.  St.  R.  192;  23  N.  E.  198; 
Serfling  v.  Andrews  (Wis.),  81  N.  W. 
991 ;  Robrecht  v.  Marling,  29  W.  Va. 
765;  2  S.  E.  827.  See  Deluise  v. 
Long  Island  R.  Co.,  65  App.  Div.  (N. 
Y.)  487;  72  N.  Y.  Supp.  988.  See 
generally  Paquin  v.  St.  Louis  &  S.  R. 
Co.,  99  Mo.  App.  118. 

'''Red  v.  Augusta,  25  Ga.  386; 
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recovered  where  the  leased  building  is  partially  destroyed  by 
fire,  necessitating  the  lessee's  removal  therefrom.*  Nor  can 
contingent,  anticipated  profits  of  a  business  be  recovered  by  a 
sublessee,  where  he  has  covenanted  to  j'ield  possession  for  a 
specified  time,  and  he  is  kept  out  of  possession  for  a  much 
longer  time ;  but  the  damages  are  the  excess  of  actual  rental 
value  which  tlie  premises  would  have  had,  if  completed  in 
time,  over  the  rent  reserved  in  the  lease.^  And  the  rule  as  to 
speculative  and  conjectural  profits  has  been  applied  to  exclude 
as  an  element  of  damages  the  amount  and  value  of  crops  which 
would  or  could  have  been  raised  on  the  land.^  But  profits, 
which  there  was  a  reasonable  probability  that  a  practical  miner, 
who  was  a  lessee  of  a  certain  undivided  interest  in  a  mine, 
would  realize,  may  be  recovered,  in  a  not  excessive  sum,  as 
damages  for  his  exclusion  from  the  mine  by  the  owner  of  the 
remaining  undivided  interest.^  It  is  also  decided  that  the 
value  of  the  bargain  based  upon  what  the  tenant  could  have 
made  by  cultivating  the  land  is  recoverable.* 

§  184:4.  Refusal  of  lessor  to  execute  lease. —  Damages 
arising  from  the  loss  of  his  bargain  as  well  as  what  he  would 
have  derived  from  the  completion  of  the  bargain,  are  recover- 
able by  the  lessee,  and  not  merely  compensatory  damages,  where 
the  lessor,  having  a  bad  bargain,  arbitrarily  and  without  just 
cause  refuses  to  comply  with  his  contract.  If,  however,  the 
inability  to  fulfill  his  agreement  arises  from  no  fault  of  the 
lessor  only  the  consideration  paid  with  expenses  and  not  com- 
pensation for  the  loss  of  the  bargain  is  recoverable.^'  It  has 
also  been  determined  in  England  that  damages  are  recoverable 
for  the  loss  of  the  bargain  where  there  is  an  agreement  to  give 
a  valid  lease,  and  the  lessor  knows  that  he'  has  no  title.®    If 

Ratkowski  v.  Masolowski,  57  111.  App. 
525. 

^  Jackson  v.  Doll,  109  La.  230;  33 
So.  207. 

"  KeUy  V.  Miles,  58  Super.  Ct.  (26 
Jones  &  S.)  495;  35  N.  Y.  St.  R.  73;  12 
N.  Y.  Supp.  915. 

2»  Avon  V.  Frey,  69  Ind.  91 ;  Smith 
V.  Phillips,  16  Ky.  L.  Rep.  615;  29  S. 
W.  358;  Taylor  v.  Cooper  (Mich.),  62 
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N.  W.  157.  See  sec.  1860  herein,  as 
to  shares. 

2»  Paul  V.  Cragnas  (Nev.),  60  Pac. 
983,  denying  rehearing  (Nev.)  ;  59 
Pac.  857;  47  L.  R.  A.  540. 

">  Shoemaker  v.  Crawford,  82  Mo. 
App.  487. 

"  Bartram  v.  Hering,  18  Pa.  Super. 
Ct.  305.   See  sees.  1728  ct  seq. 

'^  Robinson  v.  Haman,   1  Ex.  850; 
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the  lessee  retains  possession  and  pays  the  advance  rent  and 
there  is  a  breach  of  a  contract  to  procure  the  execution  of  a 
lease  for  a  term  of  years,  the  damages  are  purely  compensatory. 
The  plaintiff  is  entitled  to  the  value  of  the  bargain  and  no 
more  and  can  recover  only  the  damages  actually  sustained  by 
such  failure  to  execute  or  procure  the  execution  of  the  lease, 
and  that  will  be  no  more  than  the  lessee  was  required  to  pay 
in  excess  of  the  agreed  upon  rental  on  account  of  said  failure.^ 
So  the  difference  between  the  rent  agreed  to  be  paid  and  the 
actual  rental  value  of  the  premises  at  the  time  of  the  breach 
is  decided  to  be  the  measure  of  damages  for  failure  to  execute 
a  lease.*  And  the  difference  between  the  rent  reserved  and 
the  actual  rental  value  in  the  market  of  a  new  building,  the 
possession  of  which  was  refused  the  lessee  who  occupied  an 
old  building  under  the  same  lessor  may  be  recovered,  but  the 
difference  in  value  of  the  use  of  the  old  and  new  building  is  not 
recoverable.®  But  the  agreed  upon  rent  for  the  period  speci- 
fied is  the  measure  of  recovery  for  breach  of  an  agreement  to 
lease  for  the  time  the  lessee  should  hold  a  certain  office.* 


18  L.  J.  Ex.  202.  See  Rolph  v. 
Crouch,  L.  R.  3  Ex.  44;  Williams  v. 
Burrell,  1  Com.  Bench,  402. 

''  B.  F.  Meyers  Tailoring  Co.  v. 
Keeley,  58  Mo.  App.  491.  Examine 
Lanigan  v.  KiUe,  97  Pa.  120. 

"  North  Chicago  St.  R.  Co.  v.  Le 
Grand  Co.,  95  111.  App.  435;  Shultz  v. 
Brenner,  53  N.  Y.  Supp.  972;  24 
Misc.  522;  TruE  v.  Granger,  8  N.  Y. 
115.  Examine  Kelly  v.  Dutch 
Church,  2  Hill  (N.  Y.),  105. 

'^  Alexander  v.  Bishop,  50  Iowa, 
572;  13  N.  W.  714.  In  this  case  judg- 
ment was  rendered  below  in  favor  of 
the  plaintiff:  for  damages  to  goods; 
for  difference  in  the  value  of  the  use 
of  the  two  places;  for  expenses  in 
obtaining  possession;  and  for  the  use 
of  the  cellar;  the  total  being  $1,193.75. 
Defendant,  however,  filed  his  motion 
for  judgment  only  for  the  aggregate 
or  sum  total  of  the  following  items : 
fental  value   of   the  new   storeroom 


for  a  certain  period;  rental  value  of 
cellar  up  to  commencement  of  suit; 
damage  to  goods  and  expenses  in 
obtaining  possession;  the  total  being 
$576.88.  "  Less  the  rental  value  of 
old  storeroom  at  $10  a  month,  ex- 
cepting winter  months,  being  for  four 
and  two  thirds  months.  Leaving 
balance  of  $530.22,  for  which  said  sum 
of  $530.22  defendant  moves  judgment 
be  rendered  against  him  and  for  no 
other  or  greater  sum."  The  court, 
per  Rothrock,  J.,  after  discussion  of 
the  questions  involved,  allowed  said 
motion  for  judgment  against  defend- 
ant for  said  sum  of  $530.22  and  re- 
versed the  judgment  below.  Beck,  J., 
dissented  and  declared  that  defend- 
ant was  liable  for  the  value  of  the 
use  of  the  new  house  to  plaintiff  dur- 
ing the  time  he  withheld  its  posses- 
sion in  violation  of  the  terms  of  the 
contract, 
"  Cleveland  v.  Bryant,  16  S.  C.  634. 
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Again,  profits  which  would  have  been  realized  from  an  enter- 
tainment are  recoverable  in  case  of  the  breach  of  an  agree- 
ment to  rent  a  hall  for  a  public  exhibition.^'  There  can,  how- 
ever, be  no  recovery  of  profits  based  upon  what  others  in  the 
same  business  have  made  at  the  same  place ;  *  nor  can  profits 
be  recovered  for  refusal  to  give  possession  where  there  is  no 
allegation  of  special  damages.^  Nor,  in  case  of  failure  to  ex- 
ecute a  lease,  can  a  tenant,  who  has  possession  of  the  entire 
premises,  recover  damages  because  contracts  for  unoccupied 
parts  of  the  property  could  not  be  made  with  other  tenants.* 
Nor  can  there  be  a  recovery  for  the  loss  of  perishable  goods 
which  could  have  been  delivered  on  time  in  the  ordinary  course 
of  business.^' 


§  1845.  Covenant  as  for  qniet  enjoyment The  measure 

of  damages  for  breach  of  the  covenant  for  quiet  enjoyment  is 
the  value  of  the  unexpired  term  less  the  rent  reserved  by  the 
lease,  or  the  actual  loss.^     And  where  the  property  was  leased 


"  Behrens  v.  Miller,  2  City  Ct.  (N. 
Y.)  427. 

'*  Grant  v.  McDonough,  7  La.  Ann. 
447;  Dennery  v.  Besa,  6  La.  Ann.  366. 

^'  Drischman  v.  McManemin  (N. 
J.),  53  Atl.  548. 

"  Neel  V.  McCreery,  17  Ohio  C.  C. 
612. 

"Friedland  v.  Myers,  139  N.  Y. 
432;  54  N.  Y.  St.  R.  697,  rev'g  47  N. 
Y.  St.  R.  52;  19  N.  Y.  Supp.  741. 

^  Riley  v.  Hale,  158  Mass.  240;  33 
N.  E.  491;  Clarkson  v.  Skidmore,  46 
N.  Y.  297;  Mack  v.  Patchin,  42  N.  Y. 
167;  1  Am.  Rep.  506;  Fitzgibbons  v, 
Freisen,  12  Daly  (N.  Y.),  419;  19 
Wkly.  Dig.  458;  Buck  v.  Morrow 
(Tex.  Civ.  App.),  21  S.  W.  398;  Lock 
V.  Furze,  19  C.  B.  (N.  S.)  96;  34  L.  J. 
N.  S.  C.  P.  201;  1  L.  R.  C.  P.  441; 
Rolph  V.  Crouch,  L.  R.  3  Ex.  44; 
Williams  v.  Burrel,  1  C.  B.  403.  But 
see  Kinney  v.  Watts,  14  Wend.  (N. 
Y.)  38;  MoAlpin  v.  Woodruff,  11 
Ohio,  130.  See  sees.  1841,  1846- 
1848  herein,  as  to  wrongful  eviction 
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and  failure  to  give  possession.  In 
Lock  V.  Furze,  19  C.  B.  N.  S.  96;  34 
L.  J.  N.  S.  C.  P.  201;  1  L.  B.  C.  P. 
441  (following  as  to  the  general  rule 
WiUiams  v.  Burrell,  1  C.  B.  402), 
Erie,  C.  J.,  said:  "It  has  been  con- 
tended on  the  part  of  the  defend- 
ant that  the  question  is  to  be  dealt 
with  as  if,  instead  of  a  covenant  of 
quiet  enjoyment,  this  had  been  a  con- 
tract of  sale,  and  to  be  governed  by 
the  rule  of  law  which  prevails  in  ac- 
tions by  vendee  against  vendor  where 
the  contract  goes  off  by  reason  of  the 
inability  of  the  latter  to  make  a  good 
title;  in  which  case  he  pays  back  the 
deposit  and  interest  and  the  expenses 
to  which  the  vendee  has  been  put  in 
the  investigation  of  title,  and  not 
damages  for  the  loss  of  the  bargain. 
I  am  of  opinion  that  that  contention 
is  not  sustainable.  It  is  a  known 
rule  of  law  as  to  contracts  of  sale.  It 
is  the  settled  law  founded  upon  num- 
erous decided  cases ;  and  I  believe  that, 
in  the  case  of  contracts  for  the  sale  of 
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for  business  purposes  there  can  be  no  recovery  for  profits  which 
are  merely  based  on  evidence  that  a  certain  quantity  of  goods 
could  be  produced  per  day  upon  which  there  would  be  certain 
profits  where  no  evidence  is  introduced  showing  a  market  for 
the  goods  so  manufactured*  But  rent  paid  during  the  time  a 
lessee  was  excluded  from  possession  may  also  be  included  in  a 
recovery.''*  Again  in  an  action  by  the  assignee  of  a  lease  against 
the  assignor  for  breach  of  the  covenant  of  quiet  enjoyment,  the 
measure  of  damages  is  declared  to  be  the  consideration  paid 
therefor  with  interest.*  Where,  however,  the  lessee  who  is 
insane  sublets  the  property  to  another  who  is  evicted  because 
of  the  failure  of  his  lessor  by  reason  of  his  insanity  to  pay  rent 
due  to  the  superior  landlord,  the  sublessee  may  recover  for 
breach  of  the  covenant  the  rent  which  has  been  advanced  by 
him  and  such  mesne  profits  as  he  is  liable  to  pay  over,  the  meas- 
ure of  damages  not  being  the  value  of  the  unexpired  term  as 
in  those  cases  where  the  lessor  is  in  fault.* 

§  1846.  Damages  for  eviction  —  Generally. — In  case  of 


property,  the  common  convenience  of 
mankind  might  justify  it.  .  .  .  But  I 
think  that  rule  is  confined  to  con- 
tracts of  sale,  and  that  a  line  is  to  be 
drawn  between  a  contract  for  the  sale 
of  land  and  a  conveyance  of  an  estate 
or  interest  therein.  It  is  clear  that, 
if  there  be  a  lease  of  land  in  posses- 
sion, and  the  lessee  enters  under  it, 
and  is  ousted  or  evicted  by  one  against 
whose  acts  the  lessor  covenants,  as 
here,  the  lessee  is  entitled  to  recover 
all  he  has  lost,  that  is  the  value  of  the 
term."  Id.,  *  117.  Byles,  J.,  said  in 
the  same  case:  "As  to  authority,  there 
is  but  one  in  this  country  that  has  any 
direct  application,  viz.,  Williams  v. 
Burrell,  1  C.  B.  402.  The  then  Lord 
Chief  Justice  .  .  .  says  that  the 
plaintiff  is  entitled  to  recover  'the 
value  of  the  term  lost.'  .  .  .  There  is 
another  ground  upon  which  probably 
the  plaintiff  would  be  entitled  to  re- 
cover the  value  of  the  term  here,  viz., 
that  on  the  authority  of  Hopkins  v. 


Grazebrook,  6  B.  &  C.  31;  9  D.  &  R. 
22.  Even  in  the  case  of  a  contract  for 
sale  of  land,  the  ordinary  rule  is  to  be 
applied,  if  the  vendor  at  the  time  of 
sale  knew  that  he  had  no  title.  But 
two  observations  arise  upon  that.  In 
the  first  place,  Hopkins  v.  Graze- 
brook  is  spoken  of  with  much  dissat- 
isfaction by  Lord  St.  Leonards  (Ven- 
dors &  Purchasers,  13th  ed.  301,  302), 
and  in  the  next  place  if  that  case  be 
law,  it  applies  only  where  there  is 
fraud, — Omnia  praesumuntur  contra 
spoliatorem." 

« Wolf  V.  Hvass  (N.  Y.  1899),  54 
N.  E.  1095,  aff'g  11  Misc.  R.  561;  32 
N.  Y.  Supp.  789. 

« Riley  v.  Hale,  158  Mass.  240;  33 
N.  E.  491. 

'5  Wetzel  V.  Richcreek  (Ohio  St.), 
40  N.  E.  1004;  33  Ohio  L.  J.  319;  2 
Ohio  Leg.  News,  559. 

«  Re  Strasberger,  132  N.  Y.  128;  30 
N.  E.  379;  43  N.  Y.  St.  R.  553. 
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evictioa  the  plaintiff  may  recover  such  damages  as  the  law 
permits  and  even  though  he  claims  more  than  that  sum  his  de- 
mand should  be  reduced  and  not  dismissed.^'  And  where  a 
tenant  is  wrongfully  evicted  he  may  recover  as  damages  the 
actual  rental  value  of  the  unexpired  term  less  the  amount  of 
rent  reserved  in  his  lease,^  or  the  value  of  the  premises  for 
rent  during  the  remainder  of  the  term.^'  So  a  life  tenant  who 
has  been  evicted  may  recover  the  present  worth  of  the  rental 
value  during  his  expectation  of  life  based  on  the  mortality 
tables.^"  And  for  the  purpose  of  aiding  in  the  estimation  of 
the  damages  recoverable  for  a  wrongful  eviction,  evidence  of 
the  rental  value  of  the  land  is  admissible."  The  lessor,  how- 
ever, is  entitled  in  such  an  action  to  show  that  the  rent  reserved 
is  all  that  the  premises  were  worth.®  Again,  where  a  lessee  is 
under  a  statute  entitled  to  treble  damages  for  an  unlawful 
eviction,  it  has  been  decided  that  it  is  the  proper  practice  for 


"  Pharr  v.  Gall,  104  La.  700;  29 
So.  306. 

«8  Coulter  V.Norton,  100  Mich.  389; 
59  N.  W.  163;  43  Am.  St.  Rep.  458; 
Cannon  v.  Wilbur  (Neb.),  47  N.  W. 
85;  Hyman  V.  Boston  Chair  Co.,  36 
N.  Y.  St.  E.  927;  13  N.  Y.  Supp.  609; 
Utah  Optical  Co.  v.  Keith,  18  Utah, 
464;  56  Pac.  155.  But  see  Sprague 
Nat.  Bank  v.  Erie  Ey.  Co.,  22  App. 
Div.  (N.  Y.)  526;  46  N.  Y.  Supp.  65. 

"  Bass  V.  West,  110  Ga.  698;  36  S. 
B.  244.  Cobb,  J.,  said:  "  In  case  of 
a  wrongful  eviction  of  the  lessee  he 
can  recover  of  the  wrongdoer  for  the 
injury  he  has  sustained.  In  such  a 
case  the  general  rule  is  the  value  of 
the  premises  for  rent  during  the  re- 
mainder of  the  term.  If  a  person  is 
wrongfully  deprived  of  the  use  and 
occupancy  of  premises  in  which  an 
established  business  is  being  carried 
on,  he  may  recover  damages  for  the 
injury  done  his  business.  He  can- 
not, however,  in  such  a  case  recover 
for  the  loss  of  profits  and  the  value  of 
the  good  will  of  his  business  as  such, 
but  evidence  as  to  these  may  be  in- 
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troduced  to  throw  light  on  the  value 
of  his  leasehold  estate.  Where  the 
amount  of  the  profits  lost  and  the 
value  of  the  good  will  of  the  business 
can  be  ascertained  with  a  reasonable 
degree  of  certainty,  they  should  be 
allowed  in  estimating  the  value  of  the 
lease  for  the  purpose  for  which  it  is 
being  used.  In  cases,  however, 
where  these  elements  are  merely 
speculative  and  conjectural  and  can- 
not be  ascertained  with  reasonable 
certainty,  no  allowance  should  be 
made  therefor.  This  does  not  mean 
that  the  amounts  of  these  elements 
of  damage  should  necessarily  be  re- 
duced to  an  exact  calculation  before 
a  recovery  could  be  had,  but  there 
must  be  sufficient  data  to  enable  a 
jury  with  a  reasonable  degree  of  cer- 
tainty and  exactness  to  ascertain 
the  loss." 

s'' Grove  v.  Youell,  110  Mich.  285; 
68  N.  AV.  132;  33  L.  E.  A.  297;  3 
Det.  L.  N.  336. 

I*!  Richardson  v.  Collihan,  73  Miss. 
4;  19  So.  95. 

62  Huiest  V,  Marx,  67  Mo.  App.  418. 
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the  jury  to  find  single  damages  and  for  the  court  to  treble 
them.^ 


§  1847.  Same  subject— Special  damages,  etc. — In  addi- 
tion to  a  recovery  for  the  rental  value  a  tenant  or  lessee  may 
also  recover  such  special  damages  as  are  shown  by  the  plead- 
ings and  evidence  to  have  been  the  proximate  result  of  the 
landlord's  or  lessor's  wrongful  act.'^  So  a  recovery  has  been 
allowed  for  bodily  or  mental  anguish,  injury  to  pride  and 
social  position,  and  humiliation  at  having  his  family  turned 
into  the  street ;  ^  injury  to  the  health  and  pain  and  suffering ;  * 
injury  to  goods ;  ^  expense  of  removing  personal  property ;  ^ 
loss  of  time ;  '^  depreciation  due  to  removal ;  *'  or  injury  to 
goods  in  consequence  thereof ;  ''^  loss  of  crops  and  fruit ;  ^  and 
interest.®  But  it  has  been  decided  that  where  a  tenant  is 
ejected  after  the  expiration  of  his  term  only  actual  damages  are 
recoverable  for  injuries  which  were  unnecessarily  committed 
in  the  ejection  unless  it  appear  that  there  were  circumstances 
of  aggravation."  And  it  has  also  been  determined  that  there 
can  be  no  recovery  for  labor  and  expense  in  preparing  ground 
for  cultivation  where  there  has  been  a  recovery  by  the  plain- 
tiff of  the  value  of  the  pi'emises  for  the  whole  term  of  the 
lease ;  ^  or  of  money  expended  or  the  value  of  time  and  labor 


^  Hong  Sing  v.  Wolf  Fein,  33  Misc. 
R.  (N.  Y.)  608;  67  N.  Y.  Supp.  1109. 

"  Wilkinson  v.  Stanley  (Tex.  Civ. 
App.),  43  S.  W.  606.  See  Bass  v. 
West,  in  third  note  to  sec.  1846. 

^'Moyer  v.  Gordon,  113  Ind.  282; 
14  N.  E.  476. 

=»  Stevens  v.  Stevens,  96  Ga.  374; 
23  S.  E.  312. 

"Meyer  v.  Gordon,  113  Ind.  282; 
14  N.  E.  476. 

"  Jennings  v.  Bond,  14  Ind.  App. 
282;  42  N.  E.  957;  Buhrmaster  v. 
Ainsworth,  90  Hun  (N.  Y.),  563;  71 
N.  Y.  St.  R.  404;  36  N.  Y.  Supp.  68; 
Wilkinson  v.  Stanley  (Tex.  Civ.  App.) 
43  S.  W.  606.  But  see  Eddy  v. 
Coffin,  149  Mass.  463. 
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™  Jennings  v.  Bond,  14  Ind.  App. 
282;  42  N.  E.  957. 

*>  Wilkinson  v.  Stanley  (Tex.  Civ. 
App.),  43  S.  W.  606  (removal of  com). 

"  Woods  V.  Kernan,  57  Hun  (N. 
Y.),  215;  32  N.  Y.  St.  R.  815;  10  N. 
Y.  Supp.  654. 

'^  Woods  V.  Kernan,  57  Hun  (N. 
Y.),  215;  32  N.  Y.  St.  R.  815;  10  N. 
Y.  Supp.  654.  See  Fox  v.  Bussace, 
15  Cal.  223. 

«'  Brown  v.  Webster,  156  U.  S.  328; 
39  L.  Ed.  440;  15  Super,  a.  Rep.  377. 

"  Vinson  v.  Flynn,  64  Ark.  453;  46 
S.  W.  186;  43  S.  W.  146;  39  L.  R.  A. 
415. 

'^  Cornelissens  v.  DriscoU,  89  Mich. 
34;  50  N.  W.  749. 
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in  harvesting  a  crop  after  an  unlawful  ejection ;  *  or  of  the 
entire  value  of  buildings  jointly  erected  by  the  lessor  and  lessee, 
and  destroyed  by  the  lessor  upon  eviction  ;  *'  or  of  the  value 
of  goods  which  have  been  left  on  the  premises  by  the  tenant."' 
And  where  it  is  sought  to  recover  damages  for  injury  to  a 
tenant's  goods  from  dirt,  a  judgment  denying  such  recovery 
will  not  be  disturbed  where  it  appears  from  the  evidence  that 
such  injury  might  have  resulted  from  other  causes.^  Again, 
where  a  lessee  has  sublet  the  premises  and  his  lessee  is  evicted 
for  nonpayment  of  rent  by  the  former,  in  an  action  by  the  sub- 
lessee against  his  lessor,  there  can  be  no  recovery  under  the 
common  counts  for  loss  of  plaintiff's  time,  or  for  loss  on  the 
business  and  on  fixtures  which  have  been  purchased  for  use 
therein.™  And  where  crops  have  been  seized  by  a  lessor  there 
should  be  a  deduction  from  their  value,  where  such  value  is 
allowed,  of  the  amount  of  rent  still  due  and  unpaid.'' 

§  1848.  Same  subject — Profits — Injury  to  business.— One 

who  has  been  wrongfully  evicted  may  in  some  cases  recover 
damages  for  injury  to  business  and  loss  of  profits  where  it  ap- 
pears with  reasonable  certainty  that  they  were  the  result  of  the 
lessor's  wrongful  act.''^  And  where  the  exact  amount  of  profits 
claimed  cannot  be  ascertained,  the  plaintiff  may  testify  from  his 
memory  as  to  what  the  profits  were  before  the  eviction,  and  what 
they  have  been  since.'^     Again,  where  one,  who  had  been  placed 


«« Jefcoat  V.  Gunter,  73  Miss.  539; 
19  So.  94. 

«'  Myers  v.  Sea  Beach  R.  Co.,  43 
App.  Div.  (N.  Y.)  573;  60  N.  Y.  Supp. 
284. 

~  «'  Stenbeck  v.  Latta,  22  Alb.  L.  J. 
114,  holding  that  the  action  for 
their  loss  should  be  for  a  conversion. 

™  De  Donato  v.  Morrison,  160  Mo. 
581;  61  S.  W.  641. 

'» Bromley  v.  Goff  (Mich.),  42  N. 
W.  810. 

"Merritt  v.  Closson,  36  Vt.  172. 
Examine  Jefcoat  v.  Gunter,  73  Miss. 
539;  19  So.  94. 

"  Dwyer  v.  Carroll,  86  Cal.  298;  24 
Pac.  1015;  Bass  v.  West,  110  Ga.  698; 
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36  S.  E.  244  (see  quotation  from  opin- 
ion in  this  case  in  third  note  to  sec. 
1846,  herein);  Murphy  v.  Century 
Bldg.  Co.,  90  Mo.  App.  621;  Snow  v. 
Pulitzer,  142  N.  Y.  263;  58  N.  Y.  St. 
R.  782;  36  N.  E.  1059.  See  also 
Gildersleeve  v.  Overstolz,  90  Mo.  App. 
518.  Examine  Porter  v.  Johnson,  96 
Ga.  145;  23  S.  E.  123;  Karbach  v. 
Fogel  (Neb.  1902),  88  N.  W.  659; 
Buhrmeister  v.  Ainsworth,  90  Hun 
(N.  Y.),  563;  36  N.  Y.  Supp.  68;  71 
N.  Y.  St.  R.  404. 

"  Myers  v.  Sea  Beach  Ry.  Co.,  43 
App.  Div.  (N.  Y.)  573;  60  N.  Y.  Supp. 
284. 
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in  possession  under  an  agreement  that  an  annuity  should  be 
paid  by  her  during  the  lives  of  the  lessors,  was  wrongfully 
evicted  and  entitled  to  recover  possession,  it  was  held  that 
there  might  be  a  recovery  by  her  of  any  excess  of  the  rents 
and  profits  over  and  above  the  amount  of  the  annuities.''^  But 
it  has  been  decided  that  prospective  profits  under  a  new  lease 
already  made  to  commence  at  a  future  day  are  not  recoverable. '° 
And  there  can  be  no  recovery  for  what  might  have  been  made 
out  of  a  crop  which  the  tenant  intended  to  raise  but  for  which 
he  had  made  no  preparation.'" 

§  1849.  Damages  from  alterations,  repairs,  and  other 
acts  of  lessor — Unlawful  dispossession — Constructive  evic- 
tion.— Where  the  lessor  is  required  by  code  to  maintain  the 
property  in  a  fit  condition  for  use,  and  may  not  alter  the  same 
during  the  lease,  and  the  obligations  of  a  former  owner  are 
imposed  upon  the  purchaser,  the  latter  will  be  liable  to  the 
lessee  of  the  former  owner  for  damages  sustained  by  the  inter- 
ruption of  his  tenancy,  occasioned  by  the  demolition  of  a  build- 
ing by  the  municipal  authorities  on  account  of  its  insecurity 
caused  by  alterations  made  on  adjoining  property  by  said  pur- 
chaser." So  injuries  to  property  sustained  by  a  tenant  consti- 
tute an  element  of  damages  when  occasioned  by  the  falling  of 
a  building  and  a  consequent  fire  while  it  is  being  raised  and 
repaired  by  the  landlord.''^  And  where  the  tenant  is  unlaw- 
fully dispossessed  by  acts  of  the  landlord  in  wrongfully  enter- 
ing his  premises,  tearing  down  partitions,  and  forcibly  taking 


'  Denson  v.  Benson,  94  Ga.  525;  21 
S.E.  231. 

'*  Gilmore  v.  Fries,  34  lU.  App.  137. 

™  Irwin  V.  Nolde,  164  Pa.  St.  205; 
30  Atl.  246;  11  Lane.  L.  Rev.  246. 

"  Hinrichs  v.  Tulane  Educational 
Fund,  49  La.  Ann.  1029;  22  So.  96. 
Examine  Pierce  v.  Hedden,  109  La. 
294;  29  So.  734;  De  Donato  v.  Morri- 
son, 160  Mo.  584;  61  S.  W.  641;  Snow 
V.  Pulitzer,  142  N.  Y.  2G3;  52  N.  Y. 
St.  R.  782,  aff'g  66  Hun,  329;  49  N.  Y. 
St.  R.  911. 

'« Butler  V.  Gushing,  46  Hun  (N. 
Y.),  521;  12  N.  Y.  St.  R.  610;  id.,  15 


N.  Y.  St.  R.  903;  2  N.  Y.  Supp.  39. 
See  O'Dwyer  v.  O'Brien,  13  App.  Div. 
(N.  Y.)  570;  43  N.  Y.  Supp.  815;  1 
Am.  Neg.  Rep.  515;  McVie  v.  Mc- 
Naughton,  21  Wkly.  Dig.  89;  Judd  v. 
Gushing,  50  Hun  (N.  Y.),  181;  19  N. 
Y.  St.  R.  722;  2  N.  Y.  Supp.  836. 
Examine  Preiser  v.  Wielandt,  48  App. 
Div.  (N.  Y.)  569;  62  N.  Y.  Supp.  899; 
Ward  V.  Kelsey,  42  Barb.  (N.  Y.) 
582;  Dutton  v.  Holden,  4  Wend.  (N. 
Y.)  643;  Wolff  v.  Hvass,  66  IL  Y.  St. 
R.  181;  12  Misc.  561;  Ilessler  v. 
Schafer,  46  N.  Y.  Supp.  1076;  20 
Misc.  645. 
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possession  thereof  to  the  exclusion  of  said  lessee,  for  the  pur- 
pose of  making  repairs,  the  net  income  of  the  tenant's  business 
before  such  dispossession  may  be  properly  shown  as  damages.™ 
So  if  the  premises  are  rendered  useless  by  the  landlord's  acts, 
the  value  of  the  term  lost  may  be  recovered  by  the  lessee.^ 
And  where  alterations  made  by  the  landlord  during  the  term 
are  such  as  to  necessitate  the  tenant's  removal  and  to  impair 
his  wife's  health,  damages  may  be  recovered  by  the  lessee.^ 

§  1850.  Covenant  to  protect  against  prior  incnmlbrances. 

— The  actual  value  of  the  unexpired  term,  less  unpaid  rent, 
constitutes  the  measure  of  damages  in  favor  of  the  lessee  for 
breach  of  a  covenant  to  protect  him  against  prior  incum- 
brances, and  this  rule  has  been  applied  even  though  there  is 
no  disturbance  of  the  possession  as  he  need  not  wait  until  then 
to  bring  suit.^ 


§  1861.  Covenant  as  to  repairs  by  lessor. — The  measure 
of  damages  for  breach  of  a  covenant  by  the  lessor  to  keep  the 

latter.  The  term  of  the  lease  was  I 
subject  to  the  outstanding  mortgages, 
and  their  amount  largely  exceeds  its 
value.  A  foreclosure  and  sale  undet 
them  would  have  deprived  the  lessee 
of  her  entire  interest.     To  secure  her 


™  Gildersleeve  v.  Overstolz,  90  Mo. 
App.  518. 

™  Grosvenor  Hotel  Co.  v.  Hamilton 
(C.  A.),  [1894]    2  Q.  B.  836. 

81  Tobin  v.  French,  93  111.  App.  18. 
See  Preiser  v.  Wielandt,  48  App.  Div. 
(N.  Y.)  569;62N.  Y.  Supp.  899.  As 
to  damages  from  constructive  evic- 
tion caused  by  the  overflow  or  leakage 
of  a  tank  on  the  roof,  see  Romaine  v. 
Brewster,  58  N.  Y.  St.  R.  17;  27  N.  Y. 
Supp.  138;  62  N.  Y.  St.  R.  517,  and 
examine  Beaulieu  v.  Beaudry,  16 
Rap.  Jud.  Queb.  0.  S.  475;  Lovejoy 
V.  Townsend  (Tex.  Civ.  App.),  61  S. 
W.  331. 

*'  Hawkins  v,  Mosher,  13  Hun  (N. 
Y.),  563.  "The  difference  between 
mere  covenants  of  quiet  enjoyment 
and  covenants  to  do  some  specific 
acts,  is  recognized  by  numerous  de- 
cisions. .  .  .  What  is  the  proper 
measure  of  recovery?  nominal  dam- 
ages, or  the  value  of  the  unexpired 
portion  of  the  term?  I  think  the 
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that  interest  was  the  purpose  of  the 
arrangement.  The  object  was  not  to 
indemnify  her  in  case  of  an  eviction, 
but  to  prevent  the  possibility  of  an 
eviction,  and  to  make  her  farm  worth 
to  her  what  it  would  have  been  worth 
if  the  mortgages  had  notbeen  in  exist- 
ence. The  extent  of  the  probable 
loss  or  value  by  reason  of  the  exist- 
ence of  the  incumbrances  is  the  meas- 
ure of  damages,  even  though  the 
lessee  paid  nothing  on  account  of  the 
incumbrances  and  was  not  disturbed 
in  her  possession.  These  views  are 
sustained  by  authority.  .  .  .  The 
correct  measure  of  damages  in  this 
case  is  the  value  of  the  unexpired 
portion  of  the  plaintiff's  term,  less 
the  rent  reserved."  Id.,  per  Smith,  J. 
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premises  in  repair  is  ordinarily  the  difference  between  the 
rental  value  of  the  premises  with  the  repairs  which  should 
have  been  made  and  the  rental  value  without  the  same,^ 
taking  into  consideration  the  purpose  for  which  the  premises 
were  leased  or  used.^  So  for  breach  of  a  covenant  to  make 
an  addition  to  a  house,  the  reasonable  value  thereof  may  be 
charged  to  the  lessor  by  the  lessee  upon  the  latter's  making 
such  alteration.^  In  estimating  what  is  the  decreased  rental 
value  of  premises,  used  for  manufacturing  purposes,  be- 
cause of  want  of  repairs  by  the  lessor,  it  has  been  decided 
that  the  extra  expenditure  required  for  help  and  in  operating 
the  plant  after  the  ordinary  working  hours  in  order  to  turn 
out  the  same  quantity  which  could  have  been  turned  out  in 
the  ordinary  hours,  but  for  such  defective  condition  of  the 
premises,  should  be  deducted  from  rent  agreed  to  be  paid.^ 
Again,  where  the  premises  were  rendered  untenantable  the 
measure  of  damages  is  the  value  of  the  use  of  the  premises 
during  the  time  they  were  in  such  condition.^  So  where  the 
use  of  certain  rooms  in  a  building  leased  as  a  hotel  was  lost 
by  reason  of  failure  to  make  repairs,  the  value  of  the  use  of 
such  rooms  during  the  time  they  were  unoccupied  was  de- 
clared to  be  the  measure  of  damages.^  And  for  the  breach  of 
a  covenant  on  the  part  of  a  lessor  to  keep  flumes  though 
which  water  passed  through  a  mill  in  good  repair  and  in  con- 
sequence thereof  the  water  power  upon  which  the  mill  was 
dependent  is  destroyed,  the  measure  of  damages  is  the  rental 
value  of  the  water  power.*'  And  there  may  be  a  recovery  for 
damages  sustained  subsequent  to  the  institution  of  the  suit.* 


»'  Bien  &  Co.  v.  Hess,  102  Fed.  436; 
42  C.  C.  A.  421;  Taylor  v.  Lehman,  17 
Ind.  App.  585;  46  N.  E.  84;  Thomson- 
Houston  Elec.  Co.  V.  Durant  L.  I.  Co., 
144  N.  Y.  34;  63  N.  Y.  St.  R.  8;  rev'g 
4  Misc.  R.  (N.  Y.)  207;  Myers  v. 
Burns,  35  N.Y.  269;Kohne  v.  White, 
12  Wash.  199;  40  Pac.  794.  Examine 
|Rose  V.  Butler,  69  Hun  (N.  Y.),  140; 
63  N.  Y.  St.  R.  405 ;  23  N.  Y.  Supp.  373. 

"  Bein  &  Co.v.Hess,  102  Fed.  436 ;  42 
C.  C.  A.  421 ;  Demosey  v.  Hertzfield,  30 
Ga.866;  Myersv.  Burns,  35N.Y.  269. 


^  Beardsley  v.  Morrison,  18  Utah, 
478;  56  Pac.  303. 

"  Bien  &  Co.  v.  Hess,  102  Fed.  436, 
42C.  C.  A.  421. 

"  Clenighan  v.  McFarland,  34  N. 
Y.  St.  R.  624;  11  N.  Y.  Supp.  719. 

»8  Myers  v.  Burns,  33  Barb.  (N.  Y.) 
401;  But  see  Kohne  v.  White,  12 
Wash.  199;  40  Pac.  794. 

"  Bostwick  V.  Losey,  67  Mich.  554; 
35  N.  W.  246. 

«»Cook  V.  England,  27  Md.  14. 
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§  1853.  Same  subject  continued — Remote,  etc.,  dam- 
ages— Profits. — If  the  repairs  ai-e  made  by  the  covenantee 
there  may  be  a  recovery  of  the  necessary  and  reasonable  cost  of 
making  the  same.''  So  where  the  lessor  covenants  to  furnish 
material  for  keeping  fences  in  repair,  there  may  be  a  recovery 
by  the  lessee,  for  a  breach,  of  the  necessary  cost  to  him  of  the 
material  required  to  make  such  repairs.**  And  upon  a  re- 
fusal of  the  landlord  to  rebuild  or  repair  fences,  where  such 
rebuilding  or  repairs  are  necessary,  the  recovery  is  not  limited 
by  the  amount  required  to  rebuild  said  fences.^  Again,  it  is 
a  rule  that  there  can  be  no  recovery  of  remote,  contingent  or 
speculative  damages.^  So  damages  for  injuries  to  the  health 
of  a  tenant  by  reason  of  the  premises  being  out  of  repair  are 
not  recoverable  ;  ^  or  for  sickness  of  a  member  of  the  tenant's 
family ;  ^  or  for  personal  injuries  ; ''  or  for  discomfort  where 
there  is  no  evidence  as  to  the  existence  or  extent  of  the 
pecuniary  damages.*  And  it  has  been  decided  that  there  can 
be  no  recovery  for  increased  rent  paid  for  and  expenses  of 
moving  into,  another  house  because  of  the  failure  of  the  land- 
lord to  repair  the  fences,  repaint  the  house  and  to  renew 
broken  plastering ;  *  nor  will  there  be  included  in  the  recovery, 
damages  which  the  lessee  was  compelled  to  pay  to  another 
tenant  because  of  such  disrepair;™  or  for  damages  to  inter- 
ruption of  business  while  repairs  which  the  lessor  refused  to 
make  are  being  made  by  the  lessee ; '  and  profits  which  might 
have  been  made  or  losses  which  might  have  been  avoided  are 


"  Thompson  v.  Clements,  96  Md. 
196;  53  Atl.  919;  60  L.  R.  A.  580; 
New  York  v.  Second  Ave.  R.  Co., 
102  N.  Y.  572,  aff'g  31  Hun  (N.  Y.), 
241;  Myers  v.  Burns,  35  N.  Y.  269; 
Keyes  v.  Western  V.  S.  Co.,  34  Vt. 
81. 

"^Wood  v.  Sharpless,  174  Pa.  St. 
588,  597;  34  Atl.  319,  321;  38  W.  N. 
C.  153.  See  Jenkins  v.  Stone,  14 
Mont.  Co.  L.  Rep.  27. 

»'  Park  v.  Ensign  (Kan.  App.),  63 
Pac.  280. 

"Cook  V.  England,  27  Md.  14; 
Fisher  v.  Goebel,  40  Mo.  475;  Walker 
V.  Swayzee,  3  Abb.  Pr.  (N.  Y.)  136; 
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Flynn  v.  Hatton,  43  How.  Pr.  (N.  Y.) 
333;  4  Daly,  552. 

»*  Hanson  v.  Cruse,  155  Ind.  176: 
57  N.  E.  904. 

"  O'Gorman  v.  Teets,  20  Misc.  R 
(N.  Y.)  359;  45  N.  Y.  Supp.  929. 

»'  Arnold  v.  Clark,  13  J.  &  S.  (N. 
Y.)  252. 

»'  Forrest  v.  Buchanan,  203  Pa.  St, 
454;  53  Atl.  267. 

™  Biggs  v.  McCurley,  76  Md.  409 
25  Atl.  466. 

™  Sparks  v.  Bassett,  17  J.  &  S.  (N 
Y.)  270. 

'  Ward  V.  Kelsey,  42  Barb.  (N.  Y.) 
582. 
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not  recoverable.'  So  loss  of  profits  which  a  tenant  might 
have  made  except  for  the  interference  with  her  business  are 
too  remote  and  speculative  to  be  recovered  for  breach  of  her 
landlord's  covenant  to  repair.^  But  a  recovery  may  be  allowed 
for  injury  to  the  tenant's  furniture  or  goods  in  some  cases ;  * 
or  for  injury  to  crops  by  cattle  because  of  failure  to  repair 
fences.'  Again,  in  an  action  for  breach  of  a  covenant  by  the 
lessor  to  repair,  it  has  been  decided  that  it  cannot  be  shown 
in  mitigation  of  damages  that  a  third  party  offered  to  relieve 
the  lessee  of  the  lease  for  a  certain  period.^ 

§  1853.  Interference  with  possession — Interruption  or 
termination    of    lease — Speculative     damages — Profits. — 

Although  a  tenant  is  entitled  to  abandon  the  possession,  he 
may  retain  the  same  and  recoup  damages  in  reduction  of  rent 
where  the  landlord  interferes  with  his  possession.'  But  dam- 
ages which  are  so  contingent  and  speculative  as  not  to  be 
capable  of  admeasurement  cannot  be  recovered  for  stopping 
mining  operations  under  a  lease.^  And  although  upon  the 
breach  of  a  covenant  of  a  lease,  preventing  the  continuance  of 
the  lessee's  business,  the  profits  of  said  business  may  be  re- 
covered, still  prospective  profits  from  the  violation  of  a  Sunday 
law  will  not  be  included.'  Nor  does  the  loss  of  profits  for  the 
interruption  of  a  lease  include  a  renewal  term  optional  with  the 
lessee,  but  is  limited  to  the  term  of  the  lease."  But  future 
profits  are  held  to  be  too  remote  and  contingent,  and  only  the 
immediate  consequential  loss  is  recoverable,  in  the  absence  of 
wilful  wrong  or  gross  negligence,  for  terminating  a  lease  by  a 
destruction  of  premises  used  for  business  purposes."     Where, 

'  Bien  &  Co.  v.  Hess,  102  Fed.  436; 
42  C.  C.  A.  421;  Drago  v.  Mead,  30 
App.  Div.  (N.  Y.)  258;  51  N.  Y.  Supp. 
360.  But  see  Hinckley  v.  Beckwith, 
13  Wis.  31. 

'  Mason  v.  Howes  (Mich.  1899),  81 
N.  W.'lll. 


*Roley  V.  Crabtree,  72  111.  App. 
581;  Woodward  v.  Jones,  IS  Misc.  R. 
(N.  Y.)  1;  36  N.  Y.  Supp.  775;  72  N. 
Y.  St.  R.  4.  Examine  Kohne  v. 
White,  12  Wash.  199;  40  Pac.  794. 


Rep.  134.  But  see  Wisdom  v.  New- 
berry, 30  Mo.  App.  241. 

» Cook  V.  England,  27  Md.  14. 

'  Keating  v.  Springer,  146  111.  481; 
34  N.  E.  805;  22  L.  R.  A.  544. 

*  Appeal  of  Rankin  (Pa.),  16  Atl. 
82. 

«Raynor  v.  Blatz  Brew.  Co.,  100 
Wis.  414;  76  N.  W.  343. 

'"  Hinrichs  v.  Tulane  Educational 
Fund,  49  I.a.  Ann.  1029;  22  So.  96. 

"  De  La  Zerda  v.  Korn,  25  Tex. 


"  Culver  V.  Hill,  68  Ala.  66;  44  Am.    188.     An    instruction  that  the  true 
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however,  profits  were  the  sole  purpose  of  the  lease  and  they 
can  be  ascertained  with  reasonable  certainty,  they  are  recover- 
able.« 

§  1854.  Sale  of  leased  premises  by  lessor. — Where  it  is 
provided  by  the  terms  of  a  lease  that  the  tenant  shaU  surrender 
the  premises  in  case  of  a  sale  by  the  lessor  and  that  the  latter 
will  pay  to  the  former  any  damages  which  he  may  have  sus- 
tained as  a  result  of  the  sale,  the  measure  of  damages  will  be 
the  value  of  the  term  surrendered,  depending,  in  the  case  of  a 
farm,  upon  the  capacitj"^  of  the  same  to  yield  the  lessee  a  profit.'^ 
And  where  it  was  provided  by  the  terms  of  a  lease  that  a  certain 
sum  should  be  paid  to  the  lessee  by  the  lessor  in  case  the  latter 
sold  the  premises  before  the  end  of  the  term  upon  payment  of 
which  together  with  notice  within  a  certain  time  the  lessee 
should  surrender  the  premises,  it  has  been  decided  that  the 
lessee  may  after  surrender  of  the  premises  recover  such  sum 
from  the  lessor,  though  the  surrender  was  not  made  until  a  few 
days  after  the  date  specified  in  the  notice.^'  And  where  a  lease 
contains  a  provision  that  the  lessor  may  sell  if  he  desires,  al- 
lowing the  lessee  to  purchase  the  premises  if  he  will  pay  as  much 
as  any  other  person,  and  the  lessor  sells  the  property  to  his  son- 
in-law,  he  cannot  for  the  purpose  of  lessening  the  damages  of 
the  lessee,  to  whom  he  gave  no  opportunity  to  purchase,  claim 
that  a  certain  sum  was  to  be  taken  out  of  the  daughter's  share 
of  the  property  in  addition  to  the  price  paid  by  the  son-in- 
law.^' 

§  1855.  Covenant  as  to  letting  adjoining  premises  for 
certain  uses. — One  who  has  leased  a  hotel  to  another  and  who 
covenants  that  adjoining  premises  owned  by  him  shall  not  be 


measure  of  damages  is  the  difference 
between  the  profits  shown  as  Ukely  to 
accrue  to  the  plaintiff  in  the  premises, 
and  the  profits,  if  any,  which  he 
might  make  in  another  stand  by  the 
use  of  reasonable  diligence  and  in- 
dustry and  the  loss  to  his  stock  in 
trade,  is  erroneous. 

"  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Wood,  189  111.  352;  59  N.  E.  619. 
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"  Depew  V.  Ketchum,  75  Hun  (N. 
Y.),  227;  58  N.  Y.  St.  R.  668;  27  N. 
Y.  Supp.  8;  1  Abb.  N.  Cas.  210. 

"  Dierig  v.  Callahan,  35  Misc.  R. 
(N.  Y.)  30;  70  N.  Y.  Supp.  210,  rev'g 
68N.  Y.  Supp.  1131. 

'^  Marske  v.  Willard,  68  lU.  App. 
83,  aff'd  169  111.  276;  48  N.  E.  290. 
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used  "  for  a  hotel  or  any  similar  business  "  is  held  to  be  liable, 
in  an  action  for  a  breach  of  such  covenant,  for  the  loss  of  profits 
to  the  covenantee  on  the  customers  who  left  him  in  consequence 
thereof.^^  But  for  the  breach  of  such  a  covenant  only  nominal 
damages  are  recoverable  where  no  special  damages  are  al- 
leged." 

§  1856.  Breach  of  covenant  to  furnish  heat.  — Where  there 
is  a  breach  of  covenant  by  the  lessee  to  properly  heat  the  rooms, 
under  a  lease  for  the  use  of  the  premises  for  a  special  purpose, 
as  in  case  of  a  boarding  house,  the  measure  of  damages  is  the 
rental  value  of  the  rooms  for  the  purpose  of  letting  for  which 
the  house  was  hired,  and  which  could  not  be  let  on  account  of 
the  lack  of  proper  heat  in  them  ;  or,  in  other  words,  the  differ- 
ence between  what  the  house  was  worth,  for  the  lessee's  purpose, 
with  cold  rooms  and  what  it  would  have  been  worth  properly 
heated,  from  the  time  of  the  lease  up  to  the  time  of  trial.'^ 

§  1857.  Consent  to  surrender  may  preclude  recovery  of 
damages. — In  a  recent  case  in  Illinois  it  has  been  decided  that 
it  is  proper,  in  a  distress  proceeding  against  a  tenant  for  failure 
to  keep  the  covenants  of  a  lease,  to  instruct  the  jury  that  if 
they  believe  the  defendant  voluntarily  surrendered  a  part  of 
the  premises  to  tlie  lessor  during  the  term  of  the  lease  and  the 
latter  consented  thereto  he  would  be  estopped  from  claiming 
damages  for  a  breach  in  respect  to  the  part  so  surrendered.^' 


"Smith  V.  Thielen,  17  La.  Ann. 
239. 

"  Curtis  V.  Ritzman,  7  Misc.  R.  (N. 
Y.)  254;  58  N.  Y.  St.  R.  35.  "The 
damages  recoverable  for  such  a 
breach  would  be  nominal  merely  in 
the  absence  of  a  claim  for  special 
damages.  Sedgwick  on  Dam.  6th  ed. 
p.  731,  note;  Parsons  v.  Sutton,  66  N. 
Y.  92.  If  the  plaintiff  has  any  ac- 
tion it  is  a  technical  one  merely,"  and 
complaint  was  allowed  to  be  amended 
by  pleading  special  damage,  etc. 
Id.,  per  EhrUch,  J. 

'«  Gulliver  v.  Fowler,  64  Conn.  565; 
30  Atl.  852,  citing  Myers  v.  Burns,  35 


N.  Y.  269.     See  also  McCormick  v. 
Stowell,  138  Mass.  431. 

'"Hewitt  v.  Hombuckle,  97  111. 
App.  97.  The  instruction  was  as  fol- 
lows: "The  court  further  instructs 
the  jury,  that  if  the  jury  should  be- 
lieve from  the  evidence  that  during 
the  term  of  the  lease  in  question  the 
defendant  voluntarily  surrendered  to 
the  plaintiff  the  possession  of  any 
portion  of  the  premises  described  in 
said  lease,  and  that  the  plaintiff  con- 
sented to  such  surrender,  either  by 
express  words  or  by  acts  of  control 
over  such  portion  of  said  premises, 
then,  and  in  that  event,  the  plaintiff' 
1929 
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§  1858.  Covenant  as  to  renewal. — For  the  breach  of  a  cove- 
nant to  renew  a  lease  the  measure  of  damages  is  the  difference 
between  the  rental  value  for  the  term  which  the  renewal  would 
cover  and  the  amount  the  tenant  agreed  to  pay.*  And  it  has 
been  decided  that  where  the  lessor  breaks  such  covenant  and 
exacts  an  increased  rental,  there  may  be  a  recovery  of  the  dif- 
ference between  such  increased  rent  and  the  amount  which  the 
lessee  was  to  pay  under  the  clause  giving  him  the  right  to  re- 
new.''^ But  evidence  is  not  admissible  of  future'*'  profits 
which  might  be  made  from  the  property,  if  the  product  thereof 
could  be  sold  at  a  certain  price.*^  And  for  breach  of  an  oral 
contract  to  renew  a  lease  there  can  be  no  recovery  for  moneys 
expended  or  liabilities  incui:red  by  the  lessee  in  respect  to  the 
property  which  the  contract  did  not  recLuire  or  authorize  him 
to  expend  or  incur.^  Nor  can  tenants  recover  damages  for 
refusal  of  a  lessor  to  execute  a  renewal  where  they  occupy  the 
premises  for  the  full  term  covered  by  such  renewal.^  And 
tenants  are  declared  to  be  absolutely  without  right  to  damages 
on  a  lease  containing  a  stipulation  of  renewal  where  they  may 
never  avail  themselves  of  such  stipulation  by  reason  of  the  fact 
that  they  have  by  their  own  acts  precluded  themselves  from 
any  further  claim  to  the  premises  by  failure  to  exercise  any 
right  of  possession  and  by  surrender  and  acquiescence  on  their 
release  therefrom.^  So  damages  are  not  recoverable  for  failure 
to  renew  a  lease  according  to  an  option  therein  where  a  tenant 
removes  his  stock  in  trade  from  the  premises,  surrenders  the 
keys  and  expresses  satisfaction  at  being  released  from  his 
contract.* 

§  1859.  Defects  in  things  leased. — The  damages  which 


would  be  estopped  from  recovering 
any  rent  of  the  premises  so  surren- 
dered, and  would  be  estopped  from 
claiming  any  damages  for  a  breach  of 
any  of  the  terms  of  said  lease  per- 
taining to  the  portion  of  said  de- 
mised premises  so  surrendered." 

^Walcott  V.   McNew   (Tex.   Civ. 
App.  1901),  62  S.  W.  815. 

"  Tracy  v.  Albany  Exp.  Co.,  7  N. 
Y.  472. 
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22  Grubb  V.  Burford,  98  Va.  553;  37 
S.  E.  4;  2  Va.  Sup.  a.  R.  467. 

2»  Leavitt  v.  Stem,  159  111.  526;  42 
N.  E.  869. 

2*  Hegan  Mantel  Co.  v.  Cook's 
Admr.  (Ky.  1900),  57  S.  W.  929. 

25  Jackson  v.  Doll,  109  La.  230;  33 
So.  207. 

2»  Jackson  v.  Doll,  109  La.  230;  33 
So.  207. 
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immediately  result  from  defects  in  the  thing  leased  are  recov- 
erable, but  not  those  consequentially  resulting.^  So  though 
the  landlord  did  not  expressly  covenant  to  keep  a  roof  in  re- 
pair, yet  it  has  been  decided  that  he  will  be  liable  for  an 
injury  to  the  goods  of  a  tenant  as  a  result  of  leakage,  where 
the  tenant  had  no  control  over  any  part  of  the  building  except 
the  room  leased.^  And  where  as  the  result  of  the  overflow 
of  a  tank  which  did  not  have  a  ball  cock  attached  as  was  cus- 
tomary, usual  and  necessary,  the  goods  of  a  tenant  were  injured, 
it  was  held  that  the  landlord  was  liable  therefor.^  Again, 
where  goods  are  injured  as  a  result  of  water  leaking  through  a 
defective  roof,  the  measure  of  damages  will  be  the  difference 
between  the  market  value  of  the  goods  immediately  preceding 
and  immediately  after  the  injury*  But  it  has  been  decided 
that  damages  by  reason  of  the  sweating  and  dampness  of  the 
walls  of  the  leased  premises  are  not  recoverable  from  a  land- 
lord where  he  had  no  knowledge  of  such  defect  and  is  not  by 
law  presumed  to  have  known  of  it.^' 

§  1860.  Agreements  or  leases  on  shares. — There  is  a  dis- 
tinction between  a  contract  to  carry  on  a  business  on  shares 
and  an  agreement  in  a  lease  as  to  shares.  Thus  the  damages 
are  not  based  upon  the  relation  of  landlord  and  tenant,  and 
the  value  of  the  agreement  at  the  time  of  the  breach  is  the 
measure  of  recovery  for  breach  of  a  contract,  whereby  the 
owner  of  a  store  agrees  to  furnish  facilities  for  conducting  bus- 
iness therein,  in  consideration  of  the  payment  of  a  certain  per 
cent  of  the  gross  sales.^    But  it  has  been  determined  that  the 


"  Redon  v.  Coffin,  11  La.  Ann.  695. 
See  note  as  to  liability  of  landlord, 
etc.,  11  Am.  Neg.  Rep.  315. 

^^  Trower  v.  Wehner,  75  111.  App. 
655. 

29  Citron  v.  Bayley,  36  App.  Div. 
(N.  Y.)  130;  55  N.  Y.  Supp.  382. 

™  Brunswick  Grocery  Co.  v.  Spen- 
cer, 97  Ga.  764;  25  S.  E.  764. 

''  Maillet  v.  Roy,  Rap.  Jud.  Quebec, 
12  C.  S.  375. 

'2  Dickinson  v.  Hart,  142  N.  Y.  183; 
58  N.  Y.  St.  R.  645;  -36  N.  E.  801, 


aff'g  50  N.  Y.  St.  R.  504;  21  N.  Y. 
Supp.  307.  See  Crittenden  v.  John- 
ston, 7  App.  Div.  (N.  Y.)  258;  40  N. 
Y.  Supp.  87,  as  to  business  on 
shares.  Hancock  v.  Boggus,  111  Ga. 
884;  36  S.  E.  970,  as  to  relation  sus- 
tained between  parties  operating  on 
shares.  As  to  paying  rent  by  a  share 
of  the  crops  and  destruction  as  to 
cultivating  land  and  receiving  a  share 
of  the  crops,  see  Gifford  v.  Meyers,  27 
Ind.  App.  348;  61  N.  E.  210;  Homer's 
Rev.  Stat.  Ind.  1897,  sec.  5224; 
1931 
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character  of  the  agreement  under  which  a  farm  is  to  be  worked 
on  shares  is  immaterial  upon  the  question  of  damages,  that  is, 
whether  the  privilege  is  called  a  lease,  or  right  of  occupation, 
or  some  other  name,  the  real  question  is  as  to  how  much 
such  privilege  is  worth  upon  breach  of  the  agreement.*  If 
logs  are  to  be  furnished  and  a  price  paid  for  their  manufac- 
ture into  lumber,  under  an  agreement  to  operate  mills  for  a 
specified  time,  the  lease  therefor  is  immaterial  either  as  an 
allegation  or  as  evidence  upon  the  question  of  damages  for 
breach  of  the  contract.**  And  where  the  lessor  is  to  furnish 
certain  stock  on  a  farm,  and  to  go  security  for  other  stock  to 
be  purchased  by  the  lessee,  to  be  paid  for  from  milk  sold, 
the  value  of  the  stock,  above  its  cost  at  the  time  they  would 
have  been  fully  paid  for  under  the  agreement,  is  the  measure 
of  recovery,  and  not  the  profits  from  the  stock.®  Again,  one 
half  the  rent  and  expenditures  by  the  lessee,  in  his  efforts  to 
raise  crops,  will  be  recoverable,  in  case  of  a  breach  of  a  cove- 
nant in  a  lease  to  pay  one  half  the  loss  to  crops  occasioned 
by  hail  or  drought.^  And  where  a  farm  is  leased  on  shares, 
and  the  lessee  is  unlawfully  refused  possession,  he  may  prop- 
erly show,  upon  the  question  of  damages,  the  value  of  the 
crops  which  could  have  been  raised  during  such  period  and 
also  the  productive  capacity  of  the  land.^  So,  where  crops 
are  to  be  harvested  on  shares,  the  damages  recoverable  will 
be  the  fair  market  value  of  the  share  to  which  the  tenant 
was  entitled  at  the  time  of  the  exclusion,  nor  should  the  ex- 
pense of  harvesting  the  lessor's  share  be  deducted.®  And  the 
value  of  the  labor  of  the  lessee  in  putting  in  a  crop,  under  an 
agreement  that  the  lessor  should  receive  an  equal  share  thereof, 
he  having  furnished  the  seed,  may  be  recovered  from  the  les- 
sor, where  he  takes  possession  of  the  land,  without  the  lessee's 
consent,  on  the  ground  that  the  crop  is  frozen  out.®    So  a 


Bum's    Rev.   Stat.   Ind.   1894,   sec. 
7105. 

«»  Taylor  v.  Bradley,  39  N.  Y.  129; 
4  Abb.  Dec.  363;   1  Alb.  Law  J.  265. 

"  Lovejoy  v.  Morrison,  10  Minn. 
136. 

''Chesmore  v.  Barker,  101  Iowa, 
576;  70  N.  W.  701. 
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'°  Hotchkiss  v.  Patterson,  5  Kan. 
App.  358;  48  Pac.  435. 

"  Loufer  v.  Stottlmyer,  16  Ind. 
App.  221;  44  N.  E.  1008. 

'^  Foley  V.  Southwestern  Land  Co., 
94  Wis.  329;  68  N.  W.  994. 

™  Rees  v.  Baker,  4  Green  (Iowa), 
461. 
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tenant  on  shares,  who  has  been  wrongfully  ejected,  may  re- 
cover the  value  of  the  farm  to  him  less  the  rent  for  the  unex- 
pired term/"  And  the  fact  that  one,  after  a  writ  of  restitution, 
was  permitted  to  remain  upon  the  premises,  and  was  thereby 
enabled  to  more  advantageously  dispose  of  his  goods,  and  was 
charged  no  rent  for  such  period,  will  materially  affect  the 
recovery.""  If,  however,  the  lessee  uses  teams  in  his  private 
business,  which  had  been  furnished  by  the  lessor  under  a  lease 
and  an  agreement  to  till  the  land  on  shares,  and  the  lessee  is 
evicted  from  the  land  but  is  left  in  possession  of  a  house  there- 
on, he  cannot  recover  the  value  of  the  crops,  but  only  nominal 
damages.^  Again,  where  the  agreement  is  to  let  a  farm  on 
shares  for  a  term  of  years,  with  a  reservation  of  a  right  to  sell 
before  the  expiration  of  said  period,  possession  to  be  surren- 
dered at  the  end  of  the  current  farm  year,  and  damages  to  be 
paid  in  case  of  sale,  the  amount  of  compensation  will  be  the 
value  of  the  term  surrendered,  based  upon  profits  dependent 
upon  the  yielding  capacity  of  the  farm  under  the  contract.''' 
But  remote  or  conjectural  damages  cannot  be  recovered  under 
an  agreement  to  suffer  one  half  the  damages  to  crops  sustained 
by  hail  and  drought.''''  While  the  damages,  however,  should 
not  be  so  uncertain  and  speculative  as  to  preclude  a  recovery, 
they  are  not  of  such  a  character,  where  the  term  of  the  lease 
is  not  specified,  but  is  claimed  as  for  one  year,  under  an 
agreement  to  cultivate  on  equal  shares  of  the  returns,  in  con- 
sideration that  defendant  pay  plaintiff's  monthly  rent  and 
furnish  implements,  seed,  etc.,  and  in  such  case,  where  plain- 
tiff was  dispossessed,  he  can  recover  the  agreed  monthly  rent 
for  the  unexpired  term,  together  with  one  half  the  reasonable 
market  value  of  the  crop  which  he  would  have  raised,  less  his 
reasonable  earnings,  or  what  he  might  have  earned  by  the 
requisite  diligence,  during  said  unexpired  term,  in  another 
business.^  But  it  is  also  decided  that  the  value  of  the  crops, 
less  the  tenant's  earnings  during  the  time  he  would  have  had 

«  Wright  V.  Everett  (Iowa),  55  N.  «  Depew  v.  Ketchem,  75  Hun,  227; 
W.  4.  58  N.  Y.  St.  R.  668. 

"  Baker  v.  Anglim,  74  Minn.  246;  "  Hotchkiss  v.  Patterson,  5  Kan. 
77  N.  W.  45.  App.  358;  48  Pac.  435. 

«  Olmstead  v.  Burk,  25  111.  86.  «  Brincefield  v.   Allen   (Tex.  Civ. 

App.  1901),  60  S.  W.  1010. 
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to  stay  on  the  farm,  if  the  contract  had  been  kept,  cannot  be 
recovered  for  breach  of  an  agreement  to  lease  a  farm  on  equal 
shares,  the  lessee  to  furnish  certain  work  and  materials.* 
Again,  there  may  be  a  recovery  of  damages  to  the  extent  of 
the  injury  sustained  by  the  lands  lying  idle  and  becoming 
overgrown  with  weeds,  and  to  this  may  be  added  the  value  of 
the  lessor's  share  of  the  crop,  had  one  been  raised,  where  there 
is  a  breach  of  an  agreement  by  the  lessee  to  raise  certain  crops 
on  another's  land.*' 

§  1861.  Contract  by  lessor  to  furnish  seed. — Where  the 
lessor  contracts  to  furnish  the  lessee  with  a  certain  quality 
of  seed,  he  will  be  liable  for  a  breach  of  the  contract  by  fur- 
nishing seed  of  a  defective  quality,  for  the  difference  between 
the  value  of  the  crop  raised  and  that  of  the  crop  which  would 
have  been  raised  if  the  seed  had  been  of  the  quality  which  he 
agreed  to  furnish.* 

§  1862.  Right  of  tenant  to  remove  mantels,  etc. — Where 
by  the  terms  of  a  lease  a  tenant  has  the  right  to  remove  man- 
tels and  grates  from  the  demised  premises,  on  condition  that 
any  injury  which  may  be  done  by  such  removal  shall  be  made 
good  by  him,  he  may  recover  the  value  of  such  mantels  and 
grates  as  they  stand  in  the  building  where  he  is  prevented  by 
the  lessor  from  removing  them.*' 


«  Ecker  v.  CottreU,  20  App.  Div. 
(N.  Y.)  496;  48  N.  Y.  Supp.  1031. 

"  Cully  V.  Taylor,  62  Neb.  651 ;  87 
N.  W.  334. 

<'Hoopes  V.  East,  19  Tex.  Civ. 
App.  531;  48  S.  W.  764.  See  Flick 
V.  Wetherbee,  20  Wis.  392. 

"  Bruce  v.  Welch,  52  Hun  (N.  Y.), 
524;  5  N.  Y.  Supp.  668.  The  court 
per  Bartlett,  J.,  said:  "I  thinli  the 
defendant  -was  entitled  to  a  broader 
measure  of  damages  than  was  sanc- 
tioned by  the  trial  judge  in  his  rul- 
ings upon  the  evidence  sought  to  be 
introduced  to  sustain  the  counter- 
claim. Under  the  covenant  in  the 
lease  the  defendant  was  to  be  allowed 
to  remove  the  marble  mantels  and 
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grates,  provided  he  made  good  the 
injury  which  might  be  done  by  such 
removal;  and  by  way  of  counter- 
claim against  the  demand  of  the 
plaintiffs  for  the  rent  of  the  prem- 
ises he  averred  that  when  he  wished 
and  attempted  to  remove  the  man- 
tels and  grates,  both  before  and  also 
immediately  after  the  expiration  of 
the  lease,  his  landlords  prevented  him 
from  so  doing,  and  have  continued  to 
keep  such  mantels  and  grates  and  use 
them.  ...  In  proving  his  damages 
by  reason  of  the  unlawful  detention 
of  the"mantels  and  grates,  the  defend- 
ant was  limited  to  evidence  of  their 
value  after  being  taken  out  of  the 
hotel  property,  and  removed  there- 
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§  1863.  Money  due  for  use  and  occupation — Interest  for 
delay  in  payment  of. — For  a  delay  in  the  payment  of  money 
due  for  the  use  and  occupation  of  premises  there  may  be  a  re- 
covery of  damages  equal  to  the  statutory  rate  of  interest.* 


from.  He  sought  to  show  by  a  wit- 
ness familiar  with  the  value  of  such 
property,  what  was  the  value  of  these 
particular  mantels  as  they  stood  in 
the  hotel,  and  were  used  by  the  pro- 
prietors of  the  building;  but  the  ques- 
tion put  for  this  purpose  was  ex- 
■  eluded.  The  trial  judge  was  also 
requested  to  charge  the  jury  that  the 
defendant  was  entitled  to  his  counter- 
claim to  recover  the  value  of  the 
mantels  to  the  plaintiffs  as  used  by 
them,  but  he  refused  to  give  the  de- 
sired instruction.  An  exception  was 
duly  taken  to  the  ruling  of  the  court 
in  each  instance,  and  these  exceptions 
present  the  principal  question  in  the 
case.  Good  morals  certainly  forbid 
that  a  man  should  be  allowed  to  de- 
rive a  benefit  from  the  violation  of  his 
obligations  to  others.  Does  the  law 
permit  a  wrongdoer  to  retain  to  him- 
self advantages  thus  gained  as  against 
the  person  whom  he  has  wronged?  I 
think  not.  There  are  cases  in  which 
indemnity  to  the  injured  party  is  not 
the  full  measure  of  damages  which  he 
may  be  entitled  to  recover,  and  it 
seems  to  me  that  this  is  a  case  of  that 
character.  The  mantels,  as  they 
were  left  in  the  hotel,  unmoved, 
might  well  be  worth  twice  as  much 
as  they  would  have  been  if  detached 
from  the  property  and  turned  over  to 
the  defendant;  and  in  that  ease,  if  the 
damage  recoverable  by  the  defend- 
ant for  being  deprived  of  them  were 
limited  to  their  value  after  removal, 
the  landlord  would  make  a  profit  by 
keeping  them  in  violation  of  his  cov- 
enant. A  rule  for  the  ascertainment 
of  damages  which  would  permit  such 
a  result  should  not  be  approved  un- 
less   sustained    by    some    authority 


which  we  feel  bound  to  follow.  In- 
stead of  being  thus  supported,  a  rule 
more  in  consonance  with  natural  jus- 
tice has  been  enunciated  as  applicar 
ble  to  such  a  state  of  facts  as  this  case 
presents.  In  the  well  known  and 
very  able  opinion  of  Duer,  in  the 
case  of  Suydam  v.  Jenkins,  3  Sandf. 
(N.  Y.)  614,  that  learned  judge  says: 
'Setting  aside  the  exceptional  cases 
in  which  exemplary  damages  may 
justly  be  claimed  and  given,  and  con- 
fining ourselves  to  those  in  which  the 
remedy  sought  is  simply  pecuniary, 
the  principles  which,  as  it  seems  to 
me,  are  manifestly  just  and  universal 
in  their  application,  are  that  the 
owner,  to  whom  compensation  is  due, 
must  be  fully  indemnified,  and  that 
the  wrongdoer  must  not  be  permitted 
to  derive  any  benefit  or  advantage 
whatever  from  his  wrongful  act.' 
The  latter  proposition  is  reasserted  in 
different  forms  in  the  course  of  the 
opinion,  and  its  correctness  illus- 
trated by  various  examples.  . 
And  so  in  the  case  at  bar,  to  compel 
the  plaintiffs  to  pay  what  the  man- 
tels are  worth  to  them  does  not  im- 
pose upon  them  any  damages  by  way 
of  punishment,  but  merely  forces 
them  to  give  an  equivalent  for  what 
they  have  unlawfully  retained  from 
the  defendant,  and  precludes  them 
from  making  any  profit  out  of  their 
own  wrong.  As  the  jury  might  have 
allowed  the  defendant  a  larger  sumby 
way  of  counterclaim,  and  reduced  the 
plaintiff's  recovery  proportionally,  if 
the  correct  rule  as  to  the  measure  of 
damages  had  been  applied,  the  judg- 
ment should  be  reversed,  and  a  new 
trial  granted." 
™Cook  V.  Farinholt,  3  Ala.  384. 
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§  1864.  Improvements— Generally. — The  entire  value  of 
structures  erected  jointly  by  the  lessor  and  lessee  are  not  re- 
coverable in  an  action  by  the  latter  where  he  has  been  evicted 
by  the  lessor  who  has  also  destroyed  the  buHdings.^'  And 
where  because  of  inability  to  give  immediate  possession  of  the 
leased  premises  to  the  lessee  the  lessor  allows  him  to  tempo- 
rarilj'-  occupy  other  premises,  there  can  be  no  recovery  by  the 
lessee  for  expenditures  on  the  latter's  premises,  they  not  being 
the  direct  and  legitimate  result  of  failure  to  give  possession.'*' 
Again  where  a  lease  binds  a  landlord  on  the  efflux  of  the  term 
to  either  pay  his  tenant  for  improvements  or  to  grant  a  renewal, 
the  former  will  not  be  bound  to  pay  when  the  lease  has  been 
terminated  by  nonpayment  of  rent  before  such  efflux  and  by 
forfeiture  and  entry  accordingly.^  But  evidence  of  improve- 
ments made  by  a  lessee  rendering  the  premises  more  valuable 
and  showing  the  extent  of  his  damage  is  held  admissible.^ 
And  although  the  cost  of  buildings  or  other  improvement  made 
by  the  lessee  are  not  recoverable,  yet  the  increased  rents  and 
profits  resulting  therefrom  are  to  be  considered.^  Again  it  has 
been  decided  that  there  may  be  a  recovery  for  repairs  and  im- 
provements made  by  one  in  contemplation  of  occupancy  of  the 
property  of  which  he  was  wrongfully  deprived  where  by  rea- 
son of  lapse  of  time  the  lessee  cannot  obtain  specific  relief  in 


"In  the  case  of  Crawford  v.  The 
Ex'rs  of  Simonton,  7  Port.  (Ala.)  110, 
we  held  that  although  the  statute  in 
some  cases  gave  interest,  eo  nomine, 
to  the  creditor,  it  did  not  necessarily 
follow,  that  in  cases  not  within  the 
statute,  he  was  not  entitled  to  dam- 
ages for  a  delay  of  payment  as  a  sub- 
stitute for  interest;  but  in  such  cases 
the  statute  rate  of  interest  must  be 
considered  as  the  value  of  the  use  of 
money  and  furnish  a  rule  by  which  to 
admeasure  the  damages  for  its  de- 
tention. .  .  .  This  case  was  decided 
upon  a  review  of  many  English  and 
American  adjudications  on  the  point, 
and  we  think  is  a  direct  authority  to 
show  that  damages,  equal  to  the  stat- 
ute rate  of  interest,  are  recoverable 
upon  a  sum  of  money  due  for  use  and 
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occupation.  This  view  renders  it 
imnecessary  to  consider  whether  the 
present  case  comes  within  the  stat- 
ute." Id.,  per  CoUier,  C.  J. 

'1  Myers  v.  Sea  Beach  Ry.  Co.,  167 
N.  Y.  .581;  60  N.  E.  1117,  aff'g  60  N. 
Y.  Supp.  284;  43  App.  Div.  573. 

5'Engelsdorf  v.  Sire,  64  Hun  (N. 
Y.),  209;  46  N.  Y.  St.  R.  107;  18  N.  Y. 
Supp.  907. 

''  Kutter  V.  Smith,  2  WaU.  (U.  S.) 
491;  Russell  &  W.  U.  S.  Syl.  Dig. 
p.  2182. 

"  Ricketts  v.  Lostetter,  19  Ind. 
125.  See  Walters  v.  Transue,  6 
Northampton  Co.  Rep.  406. 

^  Haven  v.  Adams,  8  Allen  (Mass.), 
363.  But  see  Lanigan  v.  KiUe,  97 
Pa.  St.  120, 


LANDLORD   AND   TENANT   AND    COVENANTS.       §  1865 

respect  to  the  leasehold  property.'^  But  lessees  of  land,  at  the 
time  a  railroad  right  of  way  is  thereon  conveyed  by  the  owner, 
cannot  recover  from  the  railroad  company  for  improvements 
which  they  have  made  on  the  land  conveyed  where  the  fee  is 
conveyed  to  them  before  their  lease  expires.^  And  where  the 
lessor  refused  to  agree  upon  appraisers  for  the  appointment 
of  which  the  parties  had  covenanted  and  who  by  the  terms  of 
the  agreement  were  to  determine  the  value  of  improvements 
made  by  the  lessee  which  the  lessor  should  pay,  it  was  decided 
that  an  appraisement  made  by  parties  appointed  by  the  lessee 
alone  was  not  conclusive  as  to  the  amount  of  damages,  but  that 
the  amount  should  be  determined  by  the  jury.* 

§  1865.  Same  subject  —  Covenant  to  make. — Where  the 
lessor  agrees  to  make  certain  improvements  or  alterations  in 
the  premises  for  which  the  lessee  agrees  to  an  increased  rent,  he 
will  be  liable  in  case  of  a  breach  by  him  of  such  agreement  for 
the  difference  between  the  rental  value  with  the  improvement 
contracted  for  and  the  increased  rent  which  the  lessee  was  to 
pay  in  such  a  case.^  So  where  a  lessor  agreed  to  furnish 
certain  machinery  to  the  lessee  the  latter  was  permitted  in  an 
action  for  the  breach  of  such  contract  to  recover  the  value  of 
the  use  of  that  portion  of  the  machinery  which  the  lessor  had 
contracted  to  furnish  and  which  the  tenant  was  unable  to  en- 
joy by  reason  of  such  failure.*  And  where  the  assignee  of  a 
leasehold  interest  agrees  to  drill  an  oil  well  on  the  premises,  it 
has  been  held  that  he  will  be  liable  for  a  breach  of  such  agree- 
ment for  such  proportion  of  the  cost  of  drilling  a  well  as  he 
was  to  bear  under  the  terms  of  the  lease,  less  such  proportion 
of  the  market  value  of  the  materials  to  be  used  in  drilling 


"  Sneed  v.  Deal  (Ark.),  13  S.  W. 
703. 

"  Olive  V.  Sabine  &  E.  T.  R.  Co.,  11 
Tex.  Civ.  App.  208;  33  S.  W.  139. 

^'HoUiday  v.  Marshall,  7  Johns. 
(N.  Y.)  211. 

»»  Berrian  v.  Olmstead,  4  E.  D.  Sm. 
(N.  Y.)  279;  Prescott  v.  Otterstatter, 
79  Pa.  St.  462;  Jackson  v.  Farrell,  6 
Pa.  Super.  Ct.  31;  McEwin  v.  Dillon, 
12  Ont.  R.  411.     Compare  Fisher  v. 
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Goebel,  40  Mo.  475,  wherein  it  is  held 
that  the  recovery  for  breach  of  a 
covenant  to  build  a  wall  is  to  be 
measured  by  the  cost  of  building  the 
same  together  with  such  loss  as  may 
have  been  sustained  as  the  direct  and 
immediate  consequence  of  the  in- 
sufficiency of  the  wall  and  the  breach 
of  the  covenant. 

»  Green  v.  Mann,  11  111.  613. 
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as  may  be  made  useful  subsequently  and  wbich  such  assignee 
was  entitled  to  in  case  the  well  was  not  a  paying  one."  Again, 
for  a  breach  of  a  covenant  by  a  lessee  to  make  improvements, 
it  has  been  decided  that  in  estimating  the  damages  not  only 
is  the  difference  in  rental  value  to  be  considered  but  also  the 
reasonable  cost  of  the  improvement  covenanted  for.^  But  where 
the  parties  have  stipulated  that  if  the  lessee  fails  to  make 
the  improvement  covenanted  for  he  will  on  default  pay  a  spec- 
ified rental,  there  may  be  a  recovery  of  the  rental  agreed  upon.^ 
And  where  the  lessee  covenants  to  drill  a  well  on  the  premises 
leased  and  to  pay  a  specified  amount  annually  to  the  lessor  in 
case  the  well  produces  gas  in  marketable  quantities,  it  has  been 
decided  that  the  measure  of  damages  for  a  breach  will  be  prima 
facie  the  amount  which  he  agreed  to  pay  in  such  case,  though 
it  may  be  shown  by  competent  evidence  that  a  marketable 
quantity  of  gas  would  not  have  been  produced.^  So  again, 
where  a  lessor  covenants  to  make  improvements,  there  being 
also  a  provision  in  the  case  that  if  the  lessor  fails  to  make  the 
same  the  lessee  may  go  forward  and  erect  them,  the  latter  stip- 
ulation is  not  a  full  defense  to  an  action  for  breach  of  the  cov- 
enant and  cannot  be  relied  on  in  reduction  of  damages,  it  being 
shown  that  obstacles  had  been  thrown  by  the  lessor  in  the  way 
of  a  performance  by  the  lessee.^  But  it  has  been  decided  that 
in  an  action  for  rent  it  is  improper  to  admit  in  evidence  the 
opinion  of  the  lessee  and  her  husband  as  to  the  damage  re- 
sulting from  failure  of  the  lessor  to  make  certain  improve- 
ments agreed  upon.* 

§  1866.  Lessee's  breach  of  contract  to  lease — The  meas- 
ure of  damages  for  the  lessee's  breach  of  a  contract  to  lease,  or 
for  his  refusal  or  failure  to  accept  the  lease  is  the  difference 
between  the  rent  reserved  and  the  actual  rental  value  of  the 
premises ; "  or  the  difference  between  such  agreed  upon  rent 


«'  Knupp  V.  Bright,  186  Pa.  St.  181; 
40  Atl.  414.  Compare  Chamberlain 
v.  Paricer,  45  N.  Y.  569. 

'^  Raybourne  v.  Ramsdell,  78  111. 
622. 

«2  Woodland  Oil  Co.  v.  Crawford,  55 
Ohio  St.  161;  44  N.  E.  1093;  34  L.  R. 
A.  62. 

1938 


"  Iddings  V.  Equitable  Gas  Co.,  8 
Pa.  Super.  Ct.  244. 

«=  Edwards  v.  Gale,  52  Me.  360. 

""  Ross  V.  Stockwell,  19  Ind.  App. 
86;  49  N.  E.  50. 

"  Knowles  v.  Steele,  59  Minn.  452; 
61  N.  W.  557.  See  Dean  v.  Roesler, 
1  Hilt  (N.  Y.),  420. 
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for  the  entire  period  and  the  actual  rental  value  for  such  time, 
the  present  value  to  be  determined  with  reference  to  a  proper 
discount  on  installments  contracted  for ;  '^  or  the  difference  be- 
tween the  stipulated  rental  and  the  worth  of  the  use  of  the 
land,  where  such  use  has  not  been  paid  for  and  there  are  no 
special  damages ;  ^  or  the  difference  between  the  price  specified 
and  the  value  which  the  lessor  can  realize  from  the  subject- 
matter  of  the  lease,  as  in  case  of  pasture  land ; '"  or  the  loss  of 
the  profits  for  the  entire  period  of  the  lease,  less  the  sums  ac- 
tually received  thereunder ; "'  or  upon  abandonment  of  the  prop- 
erty, the  difference  between  the  rent  reserved  for  the  unex- 
pired term  and  the  actual  rental  value  of  the  premises  for  that 
time  ;  ^  or  the  unpaid  balance,  less  receipts  from  others  for  use 
and  occupation  during  the  term  ;  ^  or  damages  for  consequential 
injuries  ;  ''*  or  the  same  compensation  as  is  recoverable  in  case 
of  a  contract  to  sell  land ;  '^  or  the  stipulated  rent,  less  such 
sums  as  the  landlord,  after  obtaining  possession,  could  realize 
under  the  rule  as  to  due  diligence  in  avoiding  consequences  ;  ™ 
or,  prima  facie,  the  present  value  of  deficits  under  an  annual 
lease,  on  the  stipulated  monthly  installments,  where,  upon 
abandonment  by  the  lessee  before  the  expiration  of  the  term, 
the  lease  is  sold  bona  fide  and  upon  notice,  for  a  less  annual 
rental ; "  or,  in  case  the  premises  are  relet  after  abandonment 
by  the  lessee,  the  difference  between  the  rent  stipulated  and 
that  actually  received  from  the  reletting  and  not  the  full  rent 
reserved  under  the  original  lease ;  '^  or  the  full  amount  of  rental 


»« Massie  v.  State  Nat.  Bk.,  11  Tex. 
Civ.  App.  280;  32  S.  W.  797. 

»»  Lloyd  v.  Capps  (Tex.  Civ.  App.), 
29  S.  W.  505. 

™  Post  V.  Davis,  7  Kan.  App.  217; 
52  Pac.  903. 

"  Southern  Iron  Car  Line  v.  East 
Tenn.  V.  &  G.  R.  Co.  (Tenn.),  42  S. 
W.  529.  In  this  case  a  car  line  com- 
pany leased  to  a  railroad  company 
certain  cars  for  ten  years.  The  com- 
pany ceased  paying  rentals,  but  the 
lessor  was  paid,  under  another  ar- 
rangement, for  a  certain  time.  The 
action  was  by  the  car  line  company 
against  the  railroad  company  to  re- 


cover the  entire  sum  under  the  leases, 
less  the  sums  actually  received. 

"Minneapolis  Base  Ball  Co.  v. 
City  Blc.,  74  Minn.  98;  76  N.  W.  1024. 

"  Segal  V.  Ensler,  73  N.  Y.  St.  R. 
135;  37  N.  Y.  Supp.  694;  16  Misc.  43. 

"  Collins  V.  Hutchins,  21  Ga.  270. 

"M'Clowry  v.  Croghan,  1  Grant 
Cas.  (Pa.)  307. 

'°  Resser  v.  Corwin,  72  lU.  App. 
625. 

"  James  v.  Kibler,  94  Va.  165;  26 
S.  E.  417. 

"  Respini  v.  Porta  (Cal.),  26  Pac. 
967;  Cal.  Civ.  Code,  sees.  3300,  3302. 
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before  its  property  is  relet  and  the  diminution  in  the  amount 
of  the  subsequent  rental  for  the  term  thereof,  where  the  breach 
is  of  an  agreement  to  tear  down  a  building,  erect  another  and 
take  a  lease  thereof  for  a  long  term  of  years  g,t  a  certain  annual 
rental ;  ™  although  only  nominal  damages  can  be  recovered  for 
breach  of  a  parol  agreement  to  lease  for  a  number  of  years.®' 
And  a  suit  for  resulting  damages  may  be  brought  at  once, 
where  the  tenant  before  the  commencement  of  the  term  refuses 
to  enter  into  possession  of  the  leased  premises.^'  So  the  dam- 
ages may  be  recovered  in  solido,  where  there  is  an  entire  aban- 
donment before  the  expiration  of  the  term  of  a  lease  stipulating 
for  an  annual  rental  payable  in  monthly  installments.^  And, 
even  though  the  term  intended  has  not  expired,  the  landlord 
may  recover  in  one  suit  aR  his  damages  consequent  upon  the 
lessee's  refusal  to  accept  the  lease.^  The  damages  may  also 
be  recovered  to  the  time  of  trial  without  regard  to  the  time  of 
commencement  of  the  action  where  there  is  a  breach  of  con- 
tract for  rental  with  board  for  a  certain  time.^ 

§  1867.  Ultra  vires  lease— Repudiation  of. — In  no  way 

and  through  no  channels,  directly  or  indirectly,  will  courts  al- 
low an  action  to  be  maintained  for  the  recovery  of  property 
delivered  under  an  illegal  contract,  where,  in  order  to  maintain 
such  recovery,  it  is  necessary  to  have  recourse  to  that  con- 
tract ;  but  the  right  of  recovery  must  rest  upon  a  disaffirm- 
ance of  the  contract,  and  is  permitted  only  because  of  the  de- 
sire of  courts  to  do  justice,  as  far  as  possible,  to  the  party  who 
has  made  payment  or  delivered  property  under  a  void  agree- 
ment, which  in  justice  he  ought  to  recover,  and  no  recovery 
will  be  permitted  which  will  weaken  this  rule  founded  upon 
principles  of  public  policy.  Acting,  therefore,  upon  these  set- 
tled principles  where  there  is  an  ultra  vives  lease  the  lessor 
may  recover  from  the  lessee  the  value  of  the  property  trans- 
ferred to  it  by  the  former  when  the  lease  took  effect,  with  in- 


™  Marshall  v.  Mackintosh  (Q.  B.), 
78  Law  T.  Rep.  750. 

»  Sausser  v.  Steinmetz,  88  Pa.  324. 

"  Segal  V.  Ensler,  73  N.  Y.  St.  R. 
135;  37  N.  Y.  Supp.  694;  16  Misc.  43. 
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»2  James  v.  Kibler,  94  Va.  165;  26 
S.  E.  417. 

^  Massie  v.  State  Nat.  Bk.,  11  Tex. 
Civ.  App.  280;  32  S.  W.  797. 

**  Cummings  v.  Hausen,  63  How. 
Pr.  (N.  Y.)  351;  15  Wkly.  Dig.  235. 
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terest,  where  such  property  has  substantially  disappeared  and 
cannot  be  returned ;  but  nothing  can  be  recovered,  where  the 
lease  is  repudiated,  for  the  breaking  up  of  the  lessor's  busi- 
ness and  the  loss  of  contracts  with  third  persons.  * 


§  1868.  Duty  to  lessen  damages — Contributory  negli- 
gence— Repairs — Refusal  or  failure  to  give  possession — 
Eviction. — Ordinarily,  if  damages  could  have  been  avoided  by 
the  tenant  by  making  repairs,  he  can  have  no  recovery  for  the 
injury.*  And  although  the  Code  may  obligate  the  landlord  to 
repair,  and  a  roof  is  destroyed  by  fire  it  cannot  be  repaired 
instanter  and  in  the  meantime  the  tenant  must  be  diligent  to 
protect  his  own  goods.  If  this  is  impossible  in  an  unroofed 
building  proper  diligence  requires  their  removal  elsewhere, 
and  the  landlord  if  liable  for  the  cause  of  the  removal  would 
be  liable  for  the  expense,  and  this  rule  is  especially  true  as  to 
valuable  merchandise,  for  it  should  not  be  left  in  an  unroofed 
building  since  the  tenant  must  use  ordinary  care  to  protect  his 
goods  and  to  lessen  damages."  The  lessee's  failure,  however, 
to  exercise  due  care  to  prevent  damages  to  himself  from  the 
lessor's  neglect  to  repair,  under  his  covenant,  does  not,  it  is  de- 
cided, excuse  the  lessor's  failure  to  perform,  but  goes  only  to 
the  reduction  of  damages.^  So  contributory  negligence  of  the 
tenant,  which  does  not  amount  to  want  of  ordinary  care  in 
preventing  an  injury,  only  goes  to  a  reduction  of  damages.^ 


*^  Pullman  Palace  Car  Co.  v.  Cen- 
tral Transp.  Co.,  171  U.  S.  138;  18 
Sup.  Ct.  808. 

8«  Fisher  v.  Goebel,  40  Mo.  475. 
See  Anderson  v.  Swift,  106  Ga.  748; 
32  S.  E.  542.  A  tenant  who  fails  to 
make  any  attempt  to  sublet  the  prem- 
ises as  they  are,  or  neglects  to  make 
the  necessary  alteration,  when  only  a 
small  outlay  therefor  was  required,  or 
who  does  not  show  the  difference  be- 
tween their  rental  value  with  and 
without  such  alterations,  cannot  re- 
cover from  the  landlord,  for  failure  to 
make  such  alterations  as  stipulated, 
the  full  rental  value  of  the  premises. 
Thomson-Houston  Elec.  Co.  v.  Du- 


rant  Land  Imp.  Co.,  53  N.  Y.  St.  R. 
467;  23  N.  Y.  Supp.  900;  4  Misc.  207, 
aff'g  2  Misc.  182;  22  N.  Y.  Supp.  1134, 
but  rev'd  144  N.  Y.  34;  63  N.  Y.  St. 
R.  8;  39  N.  E.  7. 

^  Gavan  v.  Noroross  (Ga.  1903),  13 
Am.  Neg.  Rep.  495,  per  Lamar,  J.; 
Civ.  Code,  1895,  sees.  3123,  3802. 
See  also  O'Connor  v.  Gourand,  3  N. 
Y.  St.  R.  555;  14  Daly,  64,  aff'g  3 
City  Ct.  Rep.  278. 

™  Flynn  v.  Trask,  11  Allen  (Mass.), 
550. 

«"  Miller  v.  Smythe,  95  Ga.  288;  22 
S.  E.  532.  See  Gallagher  v.  Button, 
73  Conn.  172;  46  Atl.  819;  Indian- 
apolis Abattoir  Co.  v.  Temperly,  159 
1941 
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And  a  tenant  has  no  right  to  take  the  hazard,  when  he  knows 
that  if  his  property  is  left  upon  the  premises  it  will  be  exposed 
to  injuries  from  storms,  or  otherwise  endangered,  because  of  a 
want  of  repair,  and  if  he  does,  and  damages  result  to  him 
thereby,  he  cannot  recover  therefor  from  his  lessor  for  breach 
of  his  agreement  to  repair.*'  Nor  can  a  tenant  recover  dam- 
ages where  he  leaves  goods  exposed  at  a  place  where  he  knows 
that  water  and  rain  will  injure  them."  So  in  case  of  the  les- 
sor's refusal  or  failure  to  deliver  possession  of  a  store  to  the 
lessee,  the  amount  of  the  lessee's  damages  will  be  dependent 
upon  the  fact  whether  he  could  by  reasonable  diligence  have 
procured  another  store  and  thus  have  lessened  the  damages.*' 
A  wrongfully  evicted  tenant  should  also  reduce  his  loss  to  a 
minimum  by  an  endeavor  to  re-establish  his  business  so  lost.*^ 
But  where  the  landlord's  failure  to  give  possession  arises  from 
the  refusal  of  an  occupant,  under  an  unexpired  lease,  to  sur- 
render the  premises,  it  is  not  the  duty  of  the  last  lessee  to  ob- 
tain said  possession  at  his  own  expense.'^  If,  however,  a 
landlord  has  agreed  to  make  alterations  or  repairs,  and  he 
fails  to  do  so,  the  tenant  cannot  remain  inactive  and  recover 
special  damages  for  a  consequent  injury,  where  by  a  slight  out- 
lay he  might  have  averted  such  injury  and  could  have  charged 
such  outlay  to  the  lessor.*  So  where  the  landlord  agreed  to 
furnish  timber  and  to  pay  the  tenant  for  necessary  repairs  to 
fences,  and  by  reason  of  his  failure  so  to  do,  the  lessee's  crops 
were  injured  and  extraordinary  expenses  were  incurred,  such 
tenant's  duty  was  to  avert  the  loss,  where  it  could  have  been 
done  at  a  trifling  expense,  by  furnishing  the  necessary  timber, 


Ind.  651;  64  N.  E.  906;  Stillwell's 
Admr.  v.  South  Louisville  L.  Co.,  22 
Ky.  L.  Rep.  785;  58  S.  W.  696;  52  L. 
R.  A.  325;  Mason  v.  Howes  (-Mich.), 
81  N.  W.  Ill;  Collier  v.  Collins,  58 
App.  Div.  (N.  Y.)  550;  69  N.  Y.  St. 
R.  94;  Michaelson  v.  Cautley,  45  W. 
Va.  533;  32  S.  E.  170. 

"'  Reiner  v.  Jones,  38  App.  Div. 
(N.  Y.)  441;  56  N.  Y.  Supp.  423. 
See  also  Mershon  v.  Williams,  62  N. 
J.  L.  779;  42  Atl.  778. 

"  Pose  V.  Butler,  69  Hun  (N.  Y.), 
1942 


140;  53  N.  Y.  St.  R.  405;  Klausner  v. 
Herter,  74  N.  Y.  Supp.  924. 

"^  Poposkey  v.  Munkurtz,  68  Wis. 
322;  32  N.  W.  35. 

1'  Haines  v.  Beach  (Mich.),  51  N. 
W.  644. 

"  Cohn  V.  Norton,  57  Conn.  480;  18 
Atl.  595;  5  L.  R.  A.  572. 

°*  Hamilton  v.  Feary  (Ind.  App.), 
35  N.  E.  48.  See  Fort  v.  Orndorff,  7 
Heisk.  (Tenn.)  167.  Examine  Rev. 
Codes,  N.  D.  sees.  4080,  4081. 
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and  his  damages  will  be  the  actual  cost  which  would  have  been 
thus  incurred  and  not  the  value  of  the  lost  crops,  nor  the  ex- 
traordinary expenses  sustained.^  But  the  tenant  is  not  bound 
to  make  permanent,  important,  extensive,  or  expensive  repairs 
as  a  condition  precedent  to  a  recovery  of  damages  by  way  of  ac- 
tion or  counterclaim.''  So  where  the  lessee  in  order  to  reduce 
the  damages,  consequent  upon  the  landlord's  failure  to  keep 
his  agreement  to  make  specific  alterations  or  repairs,  would  be 
necessitated  to  incur  a  disproportionately  large  expenditure  of 
money,  he  is  not  obligated  to  undergo  such  expense.*  A  lessor 
is,  however,  obligated  to  use  the  means  at  his  command  to  lessen 
damages,  occasioned  by  a  loss  of  crops,  the  lease  having  been 
broken.*^  The  rule,  therefore,  deducible  from  the  preceding  de- 
cisions and  their  underlying  principles  as  to  repairs,  obviously 
limits  the  damages  generally  to  the  expense  incurred  by  the 
lessee  in  making  repairs  where  the  lessor  has  agreed  to  make 
them  and  there  has  been  a  breach  of  his  contract.^*  But  this 
rule  excludes  speculative,  remote  or  contingent  damages  and 
also  such  damages  as  the  lessee  could  have  avoided  had  he 
made  the  repairs  himself  and  charged  their  cost  to  the  lessor,^ 
provided  of  course  that  the  case  is  one  where  the  rules  as  to 
the  lessee's  duty  to  lessen  damages  applies.^  Again,  if  prop- 
erty is  leased  for  a  boarding  house  and  there  is  a  breach  of  an 
agreement  to  heat  the  rooms  and  they  are  untenantable  in 
cold  weather,  the  lessee  is  not  bound  to  seek  for  lodgers  during 
the  winter,  or  to  show  that  applicants  for  lodgings  had  exam- 
ined and  declined  to  take  them.^ 

§  1869.   Covenant  as  to  repairs  by   tenant. — Where  a 


"'  Parker  v.  Meadows,  86  Tenn. 
181;  6  S.  W.  49. 

"'  Thomson-Houston  Elec.  Co.  v. 
Durand  Land  Imp.  Co.,  144  N.  Y.  34; 
63  N.  Y.  St.  R.  8;  39  N.  E.  7,  rev'g  53 
N.  Y.  St.  R.  467;  23  N.  Y.  Supp.  900; 
4  Misc.  207.  See  also  Biggs  v.  Mc- 
Curley,  76  Md.  409;  25  Atl.  466. 

°°  Pewaukee  Milling  Co.  v.  Howitt, 
86  Wis.  270;  56  N.  W.  784. 

»»  Burdon  Central  Sugar  Ref.  Co.  v. 
Ferris  (U.  S.  C.  C.  E.  D.  La.),  78  Fed. 
417. 


See  further  Middlekauff  v. 
Smith,  1  Md.  329;  Cook  v.  Soule,  56 
N.  Y.  420,  aff'g  45  How.  340;  1  T.  & 
C.  16;  Keyes  v.  Western  Vt.  S.  Co.,  34 
Vt.  81.  But  examine  Hexter  v. 
Knox,  63  N.  Y.  561,  aff'g  39  Super. 
Ct.  109. 

1  Fisher  v.  Goebel,  40  Mo.  475. 

'  See  the  cases  cited  under  this 
section. 

'  Gulliver  v.  Fowler,  64  Conn.  556; 
30  Atl.  852,  853,  per  Baldwin,  J. 
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lessee  covenants  to  keep  the  property  in  repair  during  the 
term  of  the  lease,  but  fails  to  do  so,  the  measure  of  damages 
in  an  action  against  him  by  the  lessor  will  be  the  reasonable 
cost  of  making  the  repairs  which  should  have  been  made  by 
the  lessee.''  And  this  is  declared  to  be  the  ordinary  if  not  the 
absolute  rule  unless  there  be  something  which  affects  the  con- 
dition of  the  property  so  as  to  affect  the  relation  between  the 
lessor  and  the  lessee.'  Nor  is  the  rule  changed  by  the  fact 
that  the  lessor  is  no  worse  off  than  he  would  have  been  had 
the  covenant  been  performed  by  reason  of  the  fact  that  he  has 
again  leased  the  premises  to  another  from  the  expiration  of 
the  term.*  So  substantial  damages  are  recoverable  for  the 
breach  of  such  a  covenant  though  the  reversioner  had  ver- 
bally agreed  to  give  a  third  person  a  lease  for  a  long  time  and 
he  at  once  proceeded  to  pull  down  the  premises.'  And  where 
a  life  tenant  covenanted  to  keep  the  premises  in  repair  but  at 
her  death  she  left  them  out  of  repair,  it  was  decided  that  the 
measure  of  damages  in  an  action  against  her  executor  was  the 
sum  reasonably  necessary  to  put  them  in  the  state  of  repair 


*  Burke  v.  Pierce,  83  Fed.  95;  27  C. 
C.  A.  462;  55  U.  S.  App.  59;  Watress 
V.  Cambridge  Bank,  130  Mass.  344; 
New  York  v.  Second  Ave.  R.  Co.,  102 
N.  Y.  572;  Henderson  v.  Thorn, 
[1893]  2  Q.  B.  164;  Joyner  v.  Weeks, 
[1891]  2  Q.  B.  31;  60  L.J.  Q.  B.  510; 
Clow  V.  Brogden,  2  M.  &  G.  39.  See 
Ebbetts  V.  Conquest  (C.  A.),  [1895] 
2Ch.  377. 

'Joyner  v.  Weeks  [1891],  2  Q.  B. 
31;  60  L.  J.  Q.  B.  510,  considering 
Morgan  v.  Hardy,  17  Q.  B.  D.  770; 
Inderwick  v.  Leech,  1  Times  L.  R. 
95,  484;  Rawlings  v.  Morgan,  18  C.  B. 
N.  S.  776;  Davies  v.  Underwood,  2  H. 
&  N.  570;  Mayne  on  Damages  (4th 
ed.),  253. 

«  Joyner  v.  Weeks  [1891],  2  Q.  B. 
31;60L.J.  Q.  B.510.  See  Morgan  v. 
Hardy,  17  Q.  B.  D.  770. 

'  Rawlings  v.  Morgan,  18  C.  B.  N. 
S.  776,  in  which  Erie,  C.  J.,  said: 
1944 


"Ordinarily  speaking  where  there 
has  been  a  breach  of  contract,  the 
covenantee  is  entitled  to  recover  such 
an  amount  of  damages  as  would  place 
him  as  nearly  as  possible  in  the  same 
position  as  he  would  have  been  in  had 
the  covenant  been  performed." 
Byles,  C.  J.,  said:  "If  the  plaintiff 
once  had  a  vested  right  to  recover 
substantial  damages  I  do  not  see  how 
we  can  deprive  them  of  that  right." 
Keating,  J.,  said:  "What  happened 
subsequently  clearly  could  not  de- 
prive plaintiff  of  that  right."  Mon- 
tague Smith,  J.,  said:  "The  ordinary 
damages  would  be  the  amount  which 
would  be  necessary  to  put  them  in  a 
proper  state  of  repair.  The  right  to 
damages  having  accrued  on  the  de- 
termination of  the  term,  the  lessor's 
intention  to  pull  down  the  premises 
would  not  in  the  least  affect  his  right 
to  sue  for  full  damages." 
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in  which  they  should  have  been  lef  t.^  And  it  has  been  de- 
termined that  under  a  covenant  to  keep  the  premises  in  repair 
and  to  return  them  in  as  good  condition  as  when  received,  the 
lessee  will  be  liable  for  damages  caused  by  fire  during  the 
term  of  the  lease.'  Again,  it  has  been  decided  that  upon 
covenants  to  keep  in  repair,  the  assignee  of  part  of  the  land  is 
liable  for  not  repairing  his  part.^"  But  evidence  as  to  the  cost 
of  repairs  should  also  be  accompanied  by  evidence  showing 
the  reasonableness  of  the  amounts  so  paid."  And  a  lessee  may 
also  prove  at  the  trial  what  the  state  of  the  premises  was  at 
the  time  of  the  demise.'' 


§  1870.  Same  subject  continued — Damages  recoveraWe 
in  action  during  term  of  lease. — 'No  hard  and  fast  rule  can 
be  laid  down  as  to  the  damages  which  may  be  recovered  by 
the  covenantee  during  the  currency  of  a  lease  in  respect  of  the 
breach  of  a  covenant  to  keep  the  demised  premises  in  repair. 
All  the  circumstances  of  the  case  must  be  considered  and  the 
damages  must  be  assessed  at  such  a  sum  as  reasonably  rep- 
resents the  damage  which  the  covenantee  has  sustained  by 
breach  of  the  covenant  and  this  includes  a  diminution  of  the 
value  of  the  reversion  by  breach  of  the  covenant.  If  the 
covenantee  is  subject  to  the  covenants  of  a  superior  landlord  and 
the  covenantor  had  notice  of  the  original  lease,  the  covenantee's 
liability  to  his  landlord  must  be  considered."    Again,  where  no 


'  Woodhouse  v.  Walker,  L.  R  5 
Q.  B.  Div.  404. 

» Priest  V.  Foster,  69  Vt.  417;  38 
Atl.  78;  Klock  v.  Lindsay,  28  Can.  S. 
C.  453;  Digby  v.  Atkinson,  4  Camp. 
275.  In  this  last  case  it  is  held  that 
if  the  lease  contains  such  a  covenant 
and  also  one  to  insure  the  premises 
for  a  specified  simi,  the  lessee's  lia/- 
bility  for  a  breach  of  the  former  cove- 
nant will  not  be  limited  to  the  amount 
of  insurance  specified  in  the  latter. 

'» Bronson  v.  Coffin,  108  Mass.  175, 
188;  11  Am.  Rep.  335. 

"Harris  v.  Brown,  24  Misc.R.  (N. 
Y.)  743;  53  N.Y,  Supp.  938,  rev'g  23 
Misc.  R.  769;  51  N.  Y.  Supp.  1142. 


"  Burdett  v.  Withers,  7  Ad.  &  El. 
136. 

"  Conquest  v.  Ebbetts,  65  L.  J.  Ch. 
N.  S.  808;  (H.  L. )  [1896]  A.  C.  490; 
75  L.  T.  Rep.  36,  per  Lord  Hersehell, 
who  also  said:  "  The  assessment  of 
damages  was  referred  to  Mr.  Ridley, 
one  of  the  official  referees,  who  fixed 
them  at  the  sum  of  f  1,305.  At  the 
time  when  the  case  was  heard  there 
were  about  three  and  a  half  j^ears  of 
the  term  unexpired.  He  arrived  at 
the  sum  named  by  ascertaining  how 
much  it  would  require  to  put  the 
premises  in  the  state  of  repair  in 
which  they  would  have  been  it  the 
covenant  had  been  observed,  and 
1945 


§  1870   LANDLORD  AND  TENANT  AND  COVENANTS. 


repairs  are  done  before  the  end  of  the  term,  but  an  action  had 
been  brought  on  the  covenant  to  repair  during  the  currency  of 
the  lease  and  this  had  been  discontinued  on  payment  of  a  sum 
into  court  accepted  in  satisfaction,  and  a  second  suit  was 
brought  after  the  determination  of  the  lease  on  the  covenant 
to  repair  and  deliver  up  in  repair,  and  this  claim  included 


then  allowing  a  rebate  from  that  sum 
in  consideration  of  the  fact  that  the 
lease  had  still  some  years  to  run. 
The  court  of  appeal  considered  that, 
there  having  been  notice  to  the  sub- 
lessee of  the  original  lease  and  of  the 
covenants  contained  in  it,  it  was 
right  to  take  into  account  in  assessing 
the  damages  the  liability  of  the  re- 
spondents on  those  covenants  and 
that  the  damages  had  been  properly 
assessed  on  the  basis  of  awarding  to 
the  respondents  a  sum  which  repre- 
sented the  diminution  in  value  of 
their  reversion  due  to  the  breach  of 
covenants  by  the  appellants.  Where 
an  action  for  nonrepair  had  been 
brought  during  the  currency  of  a 
lease,  it  was  said  by  Lord  Chief  Jus- 
tice Holt,  in  Vivian  v.  Champion  (2 
Ld.  Raym.  1125),  in  answer  to  the 
objection  that  it  was  a  hard  action, 
for  may  be  the  lessee  might  leave  the 
premises  in  repair  at  the  end  of  the 
term,  and  that  therefore,  it  was  usual 
to  give  but  small  damages  :  '  We  al- 
ways inquire  in  these  cases  what  it 
will  cost  to  put  the  premises  in  repair 
and  give  so  much  damages,  and  the 
plaintiff  ought  in  justice  to  apply  the 
damages  to  the  repair  of  the  prem- 
ises.' In  the  case  of  Doe  d.  Wor- 
cester Trustees  v.  Rowlands  (9  C.  & 
P.  734),  Mr.  Justice  Coleridge  said: 
'In  estimating  the  damages  in  cases 
where  the  lease  has  a  long  time  to 
run,  it  is  not  fair  to  take  the  amount 
that  would  be  necessary  to  put  the 
premises  into  repair  as  the  measure 
of  damages.  .  .  .  The  true  question, 
is,  To  what  extent  is  the  reversion  in- 
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jured  by  the  nonrepair  of  the  prem- 
ises? If  the  lease  had  ninety-nine 
j'ears  to  run,  it  could  not  make  much 
difference  in  the  value  of  the  rever- 
sion whether  the  premises  were  now 
in  repair  or  not.  This  lease,  how- 
ever, will  expire  in  about  six  years.' 
I  may  observe  that  what  the  learned 
judge  said  with  regard  to  lease  having 
ninty-nine  years  to  run  would  not  be 
applicable  in  all  cases.  There  are 
circumstances  in  which  it  might  be  of 
the  utmost  importance  to  the  rever- 
sioners that  the  building  should  be  in 
a  proper  state  of  repair.  Chief  Jus- 
tice Holt's  statement  of  the  law  has 
been  subjected  to  criticism  in  other 
cases  and  notably  by  Baron  Parke 
and  Baron  Alderson  in  Turner  v. 
Lamb  (U  M.  &  W.  412).  ...  I  quite 
agree  with  the  criticism  to  which 
Lord  Holt's  view  has  been  subjected, 
if  that  learned  judge  intended  to  lay 
down  that,  whatever  the  circum- 
stances and  however  long  the  term 
had  to  run,  the  damages  must  neces- 
sarily be  what  it  would  cost  to  put 
the  premises  into  repair.  On  the 
other  hand,  I  think  it  would  be  equal- 
Ij'  wrong  to  hold  that  this  could  never 
be  the  measure  of  damages,  whatever 
the  circumstances  and  however  near- 
ly the  term  had  expired, ' '  and  appeal 
was  dismissed,  affirming  Court  of  Ap- 
peals, 64  L.  J.  Ch.  702;  [1895]  2  Ch. 
377.  See  also  Beach  v.  Crain,  2  N. 
Y.  86;  Henderson  v.  Thorn  [1893],  2 
Q.  B.  164;  Doe  v.  Rowland,  9  C.  & 
P.  734;  Atkinson  v.  Beard,  11  U.  C. 
C.   P.   245. 
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items  of  repair  before  the  first  action  as  well  as  those  there- 
after, the  damages  were  decided  to  have  been  assessed  upon 
the  right  principle  where  a  sum  was  awarded  equal  to  that 
required  at  the  end  of  the  term  to  put  the  premises  in  to  repair, 
less  the  amount  paid  in  the  first  action  and  accepted  together 
with  a  sum  for  depreciation."  And  where  one,  holding  a 
lease  of  premises  with  a  clause  of  re-entry  for  want  of  repairs, 
sublets  a  part  of  the  premises  to  another  under  an  agreement 
that  the  latter  should  repair  within  a  certain  time  after  notice, 
and  a  notice  is  given  by  the  original  lessor  of  an  intended  for- 
feiture if  repairs  are  not  made,  and  the  subtenant  to  whom 
notice  is  given  fails  to  repair,  the  original  lessee  may,  where 
he  enters  and  makes  the  repairs  himself,  recover  the  cost  of  the 
same  from  the  sublessee.^ 


§  1871.  Covenant  not  to  assign  or  sublet. — The  measure 
of  damages  for  the  breach  of  a  covenant  by  the  lessee  not  to 
sublet  or  assign  is  such  sum  as  will  put  him  in  the  same  posi- 
tion as  if  he  had  retained  the  liability  of  the  original  lessee, 
instead  of  having  a  tenant  of  less  ability  to  perform  the  obli- 
gations and  covenants  of  the  lease."  In  estimating,  however, 
the  liability  of  the  original  lessee,  it  is  held  that  allowance 
should  be  made  for  the  vicissitudes  of  business  and  the  un- 
certainty of  life  and  health."  But  in  a  case  where  an  action 
had  been  brought  by  a  lessor,  who  had  taken  possession  of 
property  upon  finding  it  vacant,  for  a  breach  of  a  covenant 
not  to  assign  the  premises  a  short  time  before  the  quarterly 
rent  payable  in  advance  became  due,  it  was  decided  that  there 
might  be  a  recovery  as  damages  for  the  rent  so  payable  and 


"Henderson  v. Thorn  [1893],  2  Q. 
B.  164;  62  L.  J.  Q.  B.  586. 

"CoUey  V.  Streeton,  2  Barn.  & 
Cress.  273.  It  was  stated  by  Ab- 
bott, C.  J.,  that  landlords  had  a  right 
at  all  times  to  have  the  estate  in  good 
repair  for  otherwise  their  reversion 
would  be  lessened  in  value.  Byle,  J., 
said:  "The  defendants  held  the 
premises  under  an  obligation  to  re- 
pair, which  they  did  not  perform. 
The  measure  of  damages  was  prop- 


erly the  loss  which  the  plaintiffs  sus- 
tained by  reason  of  the  default  of  the 
defendants.  That  was  the  sum  rea^ 
sonably  expended  by  them  in  doing 
such  repairs  as  were  necessary  for  the 
purpose  of  avoiding  a  forfeiture  of  the 
lease."  Holroyd,  J.,  said:  "The  sub- 
sequent rebuilding  was  no  remunera^ 
tion  to  them"  (the  landlords). 

'« WiUiams  v.  Earle,  9  B.  &  S.  741; 
Munro  v.  Waller,  28  Ont.  R.  574. 

"  Munro  v.  Waller,  28  Ont.  R.  574. 

1947 


§  1872,  1873  LANDLOEt)  AND  TENANT  AND  COVENANTS. 


that  the  lessee  was  entitled  to  no  deductions  for  rents  which 
the  lessor  realized  during  the  quarter  under  new  leases  made 
by  him.'^ 

§  1873.  Breach  of  covenant  to  insure.*' — The  measure  of 
damages  for  breach  of  a  covenant  by  the  lessee  to  insure  the 
property  is  not  the  cost  of  such  insurance,  but  rather  the  value 
of  the  property  lost  through  such  breach  not  exceeding  the 
amount  of  the  insurance  which  was  to  have  been  procured.^ 
And  this  is  declared  to  be  the  rule  though  the  lessor  was  al- 
lowed by  the  terms  of  the  lease  to  insure  the  premise  on  fail- 
ure of  the  lessee  to  insure  them  and  to  charge  the  premiums 
as  rent.^*  Again,  where  a  lease  with  a  covenant  that  the  lessee 
should  keep  the  premises  insured  in  the  joint  names  of  himself 
and  his  lessors  was  assigned  to  a  third  party  who  agreed  to 
keep  all  the  covenants  of  the  lease  but  neglected  to  insure  the 
premise  on  the  expiration  of  the  insurance  and  his  assignor 
shortly  after  effected  insurance  in  his  own  name  only,  and 
brought  covenant  against  the  assignee,  it  was  decided  that 
though  the  amount  expended  for  insurance  by  him  could  not 
be  recovered  yet,  more  than  nominal  damages  might  be  al- 
lowed by  the  jury  for  the  breach  though  no  fire  had  in  fact 
happened.^ 

§  1873.  Breach  of  agreement  to  pay  taxes,  assessments, 
etc. — If  the  lessee  has  agreed  to  pay  taxes  in  lieu  of  rent, 
the  lessor  can  recover  as  damages  for  breach  of  the  contract 
the  amount  of  taxes  unpaid  with  interest  and  not  the  value 
of  the   land,  nor  is  the  contract  one  of  indemnity  merely.** 


"Patching  v.  Smith,  28  Ont.  R. 
201. 

"  See  sees.  1473-1475,  herein. 

2»  JaeksonviUe,  M.  P.  R.  &  Nav.  Co. 
V.  Hooper,  160  U.  S.  514;  40  L.  Ed. 
515;  16  Sup.  Ct.  Rep.  379;  Doug- 
lass V.  Murphy,  16  Up.  Can.  Q.  B. 
113;  National  Mohave  Bank  v.  Hand, 
89  Hun  (N.Y.),329;  69  N.  Y.  St.  R. 
358;  35  N.  Y.  Supp.  449;  80  Hun  (N. 
Y.),  584;  62  N.  Y.  St.  R.  384;  30  N. 
Y.  Supp.  508.  But  see  Lockwood  v. 
Paul  Boynton  Co.,  21  Misc.  (N.  Y.) 
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162,  holding  that  the  measure  of  dam- 
ages for  breach  of  a  covenant  by  the 
lessee  to  insure  the  premises  is  the 
cost  of  a  policy  for  the  stipulated 
amount. 

^^  Douglass  V.  Murphy,  16  Up.  Can. 
Q.  B.  113. 

^  Hey  V.  Wyche,  12  L.  J.  Q.  B.  83; 
6  Jur.  559;2G.  &  D.  569. 

^  Fountain  v.  Schulenberg  &  B.  L. 
Co.  (Mo.),  18  S.  W.  1147.  See  gener- 
ally as  to  covenants  to  pay  taxes,  as- 
sessments, rates,  etc.,    De  Clercq  v. 
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Substantially  the  same  rule  applies  to  a  breach  of  a  covenant 
to  pay  an  assessment,  the  amount  due  thereon  being  the  ex- 
tent of  the  recovery.^  So  the  expense  of  reconstructing  a 
drain,  under  a  statute,  is  recoverable  from  the  lessee  by  the 
lessor,  under  a  covenant  to  pay  all  taxes,  rates,  duties  and  as- 
sessments.'* The  lessor  may,  however,  pay  the  taxes  and  re- 
cover the  amount  thereof  from  the  lessee,*  although  such  pay- 
ment by  the  lessor  is  not  a  condition  precedent  to  a  recovery 
from  the  lessee.^  Again,  under  certain  circumstances,  having 
in  view  the  terms  of  the  lease,  taxes  payable  on  rents  reserved, 
if  paid  by  the  tenant,  may  be  deducted  from  the  rent.^ 


§  1874.  Covenant  to  permit  inspection — "  To  let"  sign. — 

Having  in  view  the  objects  for  which  such  covenants  are  gen- 


Barber  Asphalt  Pav.  Co.,  167  111.  215; 
47  N.  E.  367;  66  lU.  App.  596;  1  Chic. 
L.  J.  Wkly.  692;  Stimson  v.  Crosby, 
180  Mass.  296;  62  N.E.  267;  Knight 
V.  Orchard,  92  Mo.  App.  466;  Elliott 
V.  Gantt,  64  Mo.  App.  248;  2  Mo. 
App.  Rep.  1113;  McManus  v.  Fair 
Shoe  &  C.  Co.,  60  Mo.  App.  216;  1 
Mo.  App.  Rep.  73;  Lucas  v.  McCann, 
50  Mo.  App.  638;  Scott  v.  Society  of 
Russian  Israelites  (Neb.),  81  N.  W. 
624;  Ittner  v.  Robinson  (Neb.),  52 
N.  W.  846;  Bristol  v.  Hammacher,  62 
N.  Y.  St.  R.  517;  30  Misc.  426; 
Arthur  v.  Harty,  40  N.  Y.  Supp.  1091 
17  Misc.  641;  Borgman  v.  Spellmire 
4  Ohio  N.  P.  416;  Bacon  v.  Park,  19 
Utah,  246;  West  Virginia,  C.  &  P.  R. 
Co.  V.  Molntire,  44  W.  Va.  210;  28  S. 
E.  696;  Jersey  City  Gaslight  Co.  v. 
United  Gas  Imp.  Co.  (U.  S.  C.  C.  A. 
3d  C),  7  C.  C.  A.  250;  58  Fed.  328. 

"  Rector  of  Trinity  Church  v. 
Higgins,  48  N.  Y.  532,  rev'g  4  Robt. 
(N.Y.)l. 

^^Farlow  v.  Stevenson,  69  L.  J. 
Ch.  106;  81  L.  T.  N.  S.  589;  [1900]  1 
Ch.  128;  48  Wkly.  Rep.  213;  Metrop- 
olis Local  Man.  Act,  1855,  sec.  85. 
See  Wix  v.  Rutson,  68  L.  J.  Q.  B.  N. 
S.  298;  [1899]  1 Q.  B.  474.     Examine 


Baylis  v.  Jiggens,  67  L.  J.  Q.  B.  N.  S. 
793;  [1898]  2  Q.  B.  315;  Brett  v. 
Rogers,  66  L.  J.  Q.  B.  N.  S.  287; 
[1897]  1  Q.  B.  525;  76  L.  T.  Rep.  26. 

™  Gallup  V.  Albany  R.  Co.,  7  Lans. 
(N.  Y.)  471,  aff 'd  65  N.  Y.  1 .  Exam- 
ine Janes  v.  O'Keefe,  23  Ont.  App. 
129. 

"  Vorse  V.  Des  Moines  Marble  &  M. 
Co.,  104  Iowa,  541;  73  N.  W.  1064. 

^  Woodruff  V.  Oswego  Starch  Fac- 
tory, 74  N.  Y.  Supp.  961.  Tax  Law 
of  N.  Y.  (L.  1896,  ch.  908),  sec.  8, 
provides  in  part  that  '  'rents  reserved 
in  any  lease  in  fee  or  for  one  or  more 
lives  or  for  a  term  more  than  twenty- 
one  years  and  chargeable  upon  real 
property  within  the  state,  shall  be 
taxable  to  the  person  entitled  to  re- 
ceive the  same,  as  personal  property," 
etc.  Sec.  21,  subd.  5,  provides  un- 
der certain  circumstances  for  assess- 
ment "against  the  tenant  in  posses- 
sion of  the  real  property  against 
which  the  rents  are  chargeable." 
Sec.  75  also  provides  for  collection 
of  taxes  or  rents  reserved  under  cer- 
tain circumstances  "of  the  tenant  or 
lessee  in  possession  of  the  premises  on 
which  the  rent  is  reserved." 
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erally  inserted,  it  would  seem  that  the  natural  and  obvious 
consequences  of  a  breach  would  be  the  failure  to  rent,  although 
it  does  not  necessarily  follow  that  in  all  cases  of  such  a  breach, 
followed  by  a  failure  to  rent,  the  defendant  would  be  liable 
for  the  amount  of  rent  lost ;  and  where  the  case  is  one  where 
plaintiff  has  proved  enough  to  require  the  submission  to  the 
jury  of  the  question  whether  the  failure  to  rent  was  the  direct 
result  of  defendant's  violation  of  his  covenant,  and,  if  so,  what 
amount  of  damages  has  been  sustained  by  the  breach,  the  ques- 
tion should  be  so  submitted,  and  a  failure  so  to  do,  and  an  award 
of  nominal  damages  only,  justifies  a  reversal.  The  damages 
should  ordinarily  be  such  as  were  in  the  reasonable  contemplar 
tion  of  the  parties  when  making  the  covenant,  nor  need  the 
loss  be  proven  with  mathematical  certainty  to  have  necessarily 
resulted  from  the  breach.^ 

§  1875.  Damages  for  holding  over. — Where  a  tenant  holds 
over  beyond  the  term  of  his  lease  the  landlord  is  declared  to 
be  entitled,  upon  regaming  possession  of  the  premises,  to  the 
amount  of  rent  stipulated  in  the  lease  computed  with  reference 
to  the  time  during  which  he  is  kept  out  of  possession.*"  The  rent, 
however,  which  is  provided  for  in  the  lease  for  the  term  which 
has  expired  is  not  in  all  cases  the  reasonable  satisfaction  which 
the  landlord  is  entitled  to  recover.^  And  where  a  tenant  holds 
over  under  a  lease  from  year  to  year  and  the  lessor  accepts 
from  him  the  payment  of  a  month's  rent,  it  has  been  decided 
that  he  cannot  recover  a  sum  mentioned  in  the  lease  of  so 
much  per  day  as  liquidated  damages  for  holding  over.^  Nor 
in  such  a  case  is  evidence  as  to  the  rental  named  in  a  lease 
which  the  owner  attempted  to  negotiate  competent  upon  the 
question  of  the  reasonableness  of  the  sum  stipulated  in  a  lease 
as  daily  damages  for  holding  over.^ 


» United  States  Trust  Co.  v. 
O'Brien,  143  N.  Y.  284;  62  N.  Y. 
St.  R.  336;  38  N.  E.  266,  rev'g  46 
N.  Y.  St.  R.  238;  18  N.  Y.  Supp. 
798. 

=»  Otto  V.  Jackson,  35  111.  349.  See 
Pence  v.  Williams,  14  Ind.  App.  86; 
42  N.  E.  494. 
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"  Poole  V.  Engelke,  61  N.  J.  L.  124; 
38  Atl.  823.  See  2  N.  J.  Gen.  St. 
p.  1915,  sec.  3. 

'^  Board  of  Directors  of  Chicago 
Theological  Seminary  v.  Chicago 
Veneer  Co.,  94  111.  App.  492. 

='  Popper  V.  Meager,  148  111.  192; 
35  N.  E.  805,  aff'g  47  111.  App.  593. 
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§  1876.  Covenant  as  to  steam. — Where  a  lease  contains  a 
covenant  to  supply  a  tenant  with  steam  power  it  has  been  de- 
cided that  in  an  action  for  its  breach  there  can  be  no  recovery 
for  material  which  has  been  destroyed  through  use  of  a  machine, 
when  the  power  was  insufficient,  or  for  wages  paid  to  em- 
ployees while  idle,**  or  for  profits  which  might  have  resulted 
but  for  the  failure  to  supply  the  necessary  steam  power,®  or 
for  repairs  which  have  been  rendered  necessary  as  a  result 
thereof.*  But  where  the  parties  have  covenanted  that  the  rent 
should  cease,  if  at  any  time  the  amount  of  power  contracted 
for  is  not  furnished,  during  the  period  of  such  failure  it  has 
been  decided  that  the  suspension  of  the  rent  does  not  operate 
as  a  liquidation  of  the  damages  sustained  by  the  lessee  as  a 
result  of  the  breach.^  Again,  where  the  lessee  contracts  to 
use  a  certain  amount  of  steam,  the  measure  of  damages  for  a 
failure  to  use  the  same  will  not  be  the  entire  amount  which  he 
agreed  to  pay  therefor,  but  a  just  recompense  for  the  injury. * 

§  1877.  Nominal  damages.^Nominal  damages  are  recover- 
able by  a  plaintiff  in  ejectment  in  order  to  vindicate  his  violated 
right  to  possession  and  in  order  to  a  recovery  thereof  it  is  not 
necessary  to  introduce  evidence  of  the  damages  sustained.^ 
And  such  damages  only  are  recoverable  for  the  forcible  evic- 
tion of  a  tenant  holding  over.*  And  where  the  lessee  cove- 
nanted, under  a  lease  naming  no  terms  and  reserving  no  rent, 
to  sink  an  oil  well  on  the  premises  leased,  and  there  was  a  pro- 
vision for  re-entry  on  breach  of  the  covenant,  the  lessor  was 
held  entitled  to  nominal  damages  only  for  a  breach.*'  Again, 
where  ore  lands  were  demised  and  let  for  a  term  of  years,  the 
lessee  covenanting  to  erect  machinery  to  take  out  the  ore  and 
the  lessor  covenanting  that  all  buildings  and  machinery  which 


"  Russel  V.  Giblin,  16  Daly  (N.  Y.), 
258;  32  N.  Y.  St.  R.  59;  10  N.  Y. 
Supp.  315,  aff'g  5  Daly,  545;  25  N.  Y. 
St.  R.  827. 

'^  Manhattan  Stamping  Works  v. 
Koehler,  45  Hun  (N.  Y.),  150. 

^  Manhattan  Stamping  Works  v. 
Koehler,  45  Hun  (N.  Y.),  150. 

"  Fisher  v.  Barrett,  4  Gush.  (Mass.) 
381. 


'« Sherwood  v.  Gardner,  2  City  Ct. 
64. 

™  Hahn  v.  Cotton,  136  Mo.  216;  37 
S.  W.  919. 

'"  Thiel  V.  Bulk  Ferry  Land  Co.,  58 
N.  J.  L.  212;  33  Atl.  281. 

"  Chamberlain  v.  Parker,  45  N.  Y. 
569. 
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had  been  erected  by  the  lessee  might  be  removed  by  him  at 
the  expiration  of  the  term,  and  there  was  no  covenant  either 
of  title  or  for  quiet  enjoyment,  it  was  decided  that  only  nominal 
damages  were  recoverable  by  the  lessee  from  the  lessor  for  the 
former's  eviction  under  a  paramount  title.**  Nor  can  there  be 
a  recovery  of  more  than  nominal  damages  for  breach  of  a 
covenant  by  the  lessor  not  to  let  an  adjoining  store  for  a  cer- 
tain business  where  no  special  damages  are  alleged  or  proved 
by  the  lessee.^  But  the  recovery  should  not  be  restricted  to 
merely  nominal  damages  where  the  lessee  has  been  deprived 
for  some  time  of  the  beneficial  use  of  the  premises  by  the  fail- 
ure of  the  lessor  to  make  the  improvements  which  he  covenanted 
to  make,  and  has  been  actually  deprived  of  the  use  of  some  of 
the  buildings  in  consequence  of  which  he  has  incurred  extra 
expense.^ 

§  1878.  Actual  damages,  loss,  etc. — Generally.— Only  the 

actual  damage  sustained  is  recoverable  by  a  party  to  a  lease 
for  the  breach  by  the  other  party  of  the  contract.^  But  it  has 
been  decided  that  a  verdict  in  favor  of  a  plaintiff  cannot  be 
sustained  where  the  jury  were  confined  to  actual  damages  and 
there  were  not  sufficient  facts  in  evidence  on  which  to  base  or 
estimate  such  damages.^ 


§  1879.  Punitive  or  exemplary  damages. — In  order  to  re- 
cover punitive  or  exemplar}^  damages  against  the  landlord,  the 
injury  complained  of  must,  in  general,  be  wilful,  wanton  and 
malicious,  or  be  accompanied  by  circumstances  of  aggravation 
or  be  gross  in  itself,  whether  the  act  be  an  injury  to  the  tenant's 
property  or  to  his  possession  or  is  occasioned  by  an  unlawful 
eviction  or  other  trespass.*'    It  is  decided,  however,  as  to  the 


,  120; 


R. 


«  Lanigan  v.  Kille,  97  Pa.  St 
39  Am.  Rep.  797. 

*^  Curtis  V.   Ritzman,  7  Misc. 
(N.  Y.)  254;  58  N.  Y.  St.  R.  35. 

«  Biggs  V.  McCurley,  76  Md.  409; 
25  Atl.  466. 

*^  D'Armand  v.  Pullin,  16  La.  Ann. 
243.     See  also  Vidalat  v.  New  Or- 
leans, 43  La.  Ann.  1121;  10  So.  175. 
1952 


See  subsequent  sections  in  this  chap- 
ter. 

*>  Doyle  V.  Days,  94  Ga.  633;  20 
S.  E.  133. 

"  Hysore  v.  Quigley,  9  Houst. 
(Del.)  348;  Bonsall  v.  McKay,  1 
Houst.  (Del.)  520;  Shores  v.  Brooks 
(Ga.),  8  S.  E.  429;  Gallagher  v. 
Burke,  13  Pa.  Super.  Ct.  244;  Vogel 


LANDLORD  AND  TENANT  AND  COVENANTS.    §§  1880,  1881 

malicious  acts  of  the  landlord's  agent,  that  the  landlord  must 
have  known  and  participated  in  such  malice  or  have  thereafter 
adopted,  ratified  or  approved  the  same,  in  order  to  charge  him 
with  punitive  damages.'"*  If  the  statute  so  permits  the  dam- 
ages exemplary  or  otherwise  may  be  assessed  by  the  jury  which 
tries  the  issues  in  an  action  by  the  landlord  for  possession.*' 

§  1880.  Liquidated  damages — Penalty.*'* — Where  a  deposit 
is  made  with  the  landlord  for  liquidated  damages  and  such 
deposit  is  largely  in  excess  of  the  damages  recoverable  for 
breach  of  the  covenant  as  to  payment  of  rent,  and  such  dam- 
ages can  be  accurately  ascertained,  the  deposit  will  be  treated 
as  a  penalty,*  and  where  the  performance  of  a  covenant  is 
secured  by  a  penalty,  it  has  been  decided  that  damages  in  ex- 
cess of  the  penalty  may  be  recovered.^'  But  where  peraons 
obligated  themselves  to  pay  a  certain  sum  or  to  perform  in 
lieu  thereof  certain  work  in  entering  upon  and  exploring  land 
for  minerals  within  a  certain  time,  with  a  right  to  a  lease  of 
the  property  for  a  term  of  years,  the  covenantee  for  failure  of 
the  obligor  to  perform  the  work,  was  held  entitled  to  recover 
such  sum.®  And  a  sum  agreed  to  be  paid  by  a  lessee  to  his 
sublessee  for  breach  of  an  agreement  for  protection  against 
being  ousted  is  liquidated  damages  in  case  of  a  breach  where 
the  damages  therefor  cannot  be  measured.^ 

§  18S1.  Miscellaneous  covenants  and  agreements — Deci- 
sions.— If  there  is  a  breach  of  the  lease,  in  that  the  lessee  has 


V.  McAuUffe  (R.  I.),  31  Atl.  1.  See 
Dorsey  v.  Manlove,  14  Cal.  553;  Page 
V.  Yool  (Colo.  1901),  65  Pac.  636; 
Hedgepeth  v.  Robertson,  18  Tex.  858; 
Ellis  V.  Stine  (Tex.  Civ.  App.  1900) 
55  S.  W.  758,  and  sees  120  et  seq., 
herein. 

«  Wilkinson  v.  Stanley  (Tex.  Civ. 
App.),  43  S.  W.  606.  Examine 
sees.  135  et  seq.,  herein,  as  to  ma- 
licious acts,  generally,  of  agents  of 
corporations. 

"Woodbury  v.  Butler,  67  N.  H. 
645;  38  Atl.  379. 

"a  As  to  liquidated  damages  and 
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penalty,  see  sees.  1296-1334  herein. 

"  Schreiber  v.  Cohen,  38  Misc.  R. 
(N.  Y.)  546;  77  N.  Y.  Supp.  1081. 
Examine  Lessor  v.  Stein,  39  Misc.  R. 
(N.  Y.)  349;  79  N.  Y.  Supp.  849. 

"Thompson  v.  Rose,  8  Cow.  (N. 
Y.)  266.  But  see  Dobbs  v.  Turner 
(Tex.  Civ.  App.  1902)^70  S.  W.  458, 
holding  that  an  amount  considered 
as  liquidated  damages  will  preclude 
the  recovery  of  a  larger  sum. 

^'  HoUister  v.  Sweeny,  88  Minn. 
100;  92  N.  W.  525. 

^  Guerin  v.  Stacey  (Mass.),  56  N. 
E.  892. 
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sold  crops  contrary  to  the  terms  thereof,  the  full  value  of  the 
property  can  be  recovered  against  the  person  who  has  removed 
the  property.'*  And  where  the  lessee's  abandonment  of  the 
premises  is  consequent  upon  the  lessor's  breach  of  agreement 
to  saw  logs,  furnished  by  the  lessee,  into  chair  stock,  and  such 
logs  are  left  on  the  lessee's  hands  as  stock  which  he  is  obli- 
gated to  dispose  of  as  best  he  can,  the  damages  recoverable 
will  be  the  value  of  the  remainder  of  the  term  and  the  loss 
from  the  logs,  but  not  the  profit  which  might  have  been  ob- 
tained from  their  manufacture  into  chair  stock.^  So  if  a 
lessee  of  premises  for  storage  of  furniture  stores  other  articles 
therein,  causing  the  destruction  of  the  building,  the  party 
having  the  right  of  action  may  obtain  damages  therefor.* 
Again,  where  personal  property  is  rented  for  a  specific 
monthly  sum  and  is  injured,  the  measure  of  damages  is  the 
difference  between  the  value  of  the  property  in  the  condition 
it  was  when  returned  and  what  its  value  would  have  been  at 
that  time,  had  it  been  returned  uninjured,  and  what  the  lessee 
agreed  to  pay  for  its  use,  with  interest  from  the  time  it  should 
have  been  returned,  since  the  lessor  is  entitled  to  be  placed  in 
the  condition  he  would  have  been,  had  the  lessee  performed 
his  contract.^'  But  the  loss  occasioned  by  boarders  leaving, 
upon  being  notified  by  the  lessee  of  his  intention  to  give  up 
keeping  a  boarding  house,  is  too  remote  to  be  recovered  as 
damages  for  the  lessor's  breach  of  a  contract  to  lease  a  build- 
ing which  the  lessees  had  intended  to  use  for  another  busi- 
ness.^ And,  under  a  lease  of  land  for  a  hotel,  a  covenant  to 
stop  railroad  trains  at  seasonable  hours  for  meals,  does  not 
justify  a  large  expenditure  in  erecting  buildings  so  that  the 
entire  loss  thereof  can  be  recovered  upon  breach  of  the  cove- 
nant, when  the  required  accommodations  could  have  been 
furnished  at  a  sum  much  less  than  that  actually  expended.^' 
So  the  difference  between  the  agreed  price  and  the  fair  value 
of  the  leasehold  interest,  subject  to   payment   of   the   rent 


"  Gray  v.  Stevens,  28  Vt.  1. 

"  Amsden  v.  Atwood,  69  Vt.  527; 
38  Atl.  263. 

™  Brooks  V.  Clifton,  22  Ark.  54. 

"PhiUips  V.   Hughes    (Tex.   Civ. 
App.),  33  S.  W.  157. 
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"'  Greer  v.  Varnell  (Tex.  Civ.  App. 
1901),  65  S.  W.  196. 

™  Union  P.  R.  Co.  v.  Travelers  Ins. 
Co.  (U.  S.  C.  C.  A.  8th  C),  49  U.  S. 
App.  752;  28  C.  C.  A.  1;  83  Fed. 
676. 
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stipulated  in  the  lease,  is  recoverable  for  breach  of  a  contract 
to  pay  a  specified  price  for  the  assignment  of  said  lease.^ 
Again,  where  premises  are  leased  at  an  annual  rental  payable 
in  monthly  installments,  with  a  stipulation  for  re-entry  and 
termination  of  the  lease,  and  damages  in  a  sum  which  would 
equal  the  difference  between  the  rents  reserved  and  the  rents 
collected  for  the  unexpired  term,  said  amount  to  be  paid 
monthly,  and  there  is  nonpayment  of  rent  for  a  certain  month, 
damages  may  be  recovered  for  the  deficiency,  to  be  ascertained 
as  stipulated,  until  the  time  of  commencement  of  the  action, 
but  a  separate  suit  must  be  brought  for  deficiencies  thereafter.*' 

§  1883.  Expenses — Costs  and  counsel  fees — When  re- 
coverable.— Actual  and  necessary  expenses  are  a  factor  in  es- 
timating damages,  when  incurred,  within  the  contemplation  of 
the  parties,  in  proper  acts  of  preparation  for  the  occupancy  of 
the  leased  premises,  where  there  is  a  breach  of  the  contract  by 
the  lessor  in  denying  possession,  etc.®  Within  this  rule 
would  be  included  the  reasonable  value  of  the  lessee's  personal 
services,  the  cost  of  clerk  hire,  and  their  personal  expenses  in- 
curred by  the  lessee  of  a  hotel  while  waiting  for  possession.® 
The  rule  would  likewise  cover  the  cost  of  fixtures  estimated 
upon  the  basis  of  the  difference  between  the  price  paid  and  that 
obtained  at  public  auction.*''  So  the  lessee  may  recover  com- 
pensation for  his  loss,  incurred  upon  the  inducement  of  a  parol 
agreement  to  execute  a  lease  which  the  lessor  fails  to  execute, 
and  this  will  include  the  value  of  labor  and  money  expended, 
without  fraud,  to  obtain  the  benefits  of  the  lease.®'  Expenses 
are  also  recoverable  for  breach  of  an  agreement  to  give  a  valid 


»»  Kingsley  v.  Siebrecht,  92  Me.  23; 
42  Atl.  249. 

"  McCready  v.  Lindenbom,  172  N. 
Y.  400;  65  N.  E.  205,  aff'g  63  App. 
Div.  106;  71  N.  Y.  Supp.  355. 

"  Joseph  Bemhard  &  Son  v.  Curtis, 
75  Conn.  476;  54  Atl.  213;  Adair  v. 
Bogle,  20  Iowa,  238;  Friedland  v. 
Myers,  139  N.  Y.  432;  54  N.  Y.  St.  R. 
697;  34  N.  E.  1055,  rev'g  47  N.  Y.  St. 
R.  52;  19  N.  Y.  Supp.  741.  There 
was  in  this  case  the  additional  factor 
of  assurance  by  the  lessor  of  posses- 


sion. See  Goldman  v.  Gainey,  67 
App.  Div.  (N.  Y.)  330;  73  N.  Y.  Supp. 
738. 

"  HuU  v.  Horton,  79  Iowa,  352;  44 
N.  W.  569. 

"Friedland  v.  Myers,  139  N.  Y. 
432;  54  N.  Y.  St.  R.  697;  34  S.  E. 
1055,  rev'g  47  N.  Y.  St.  R.  52;  19  N. 
Y.  Supp.  741.  See  also  Joseph 
Bernhard  &  Son  v.  Curtis,  75  Conn. 
476;  54  Atl.  213. 

'^Walters  v.  Transue,  17  Pa. 
Super.  Ct.  94. 
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lease  where  the  lessor  knows  that  he  has  no  title.^  And  the 
amount  of  expenses  attending  the  giving  of  a  public  entertain- 
ment may  be  recovered  as  a  part  of  the  damages  for  breach  of 
an  agreement  to  rent  a  hall  for  public  exhibition.*'  So  costs 
and  expenses  are  recoverable  when  reasonably  incurred  by 
the  lessee  under  the  rule  of  duty  to  lessen  damages,  and  for 
the  purpose  of  protection  from  loss.®  Again  the  expense  of 
hauling  water  and  driving  stock  to  water,  incurred  within  the 
limits  of  a  reasonable  time  while  seeking  another  place,  may 
be  recovered  where  there  is  a  wrongful  eviction  from  premises 
having  an  ample  water  supply.*  So  costs  and  expenses  will 
be  allowed  when  occasioned  to  the  lessee  by  the  illegal  acts  of 
the  lessor  in  causing  the  former's  crops  to  be  seized.™  The  ex- 
pense of  removing  one's  business,  consequent  upon  the  premises 
being  rendered  so  useless  by  acts  of  the  landlord  as  to  compel 
the  tenant's  removal  is  also  recoverable.'*  And  where  a  breach 
of  the  covenant  of  quiet  enjoyment  is  occasioned  by  an  action 
by  the  lessor,  the  costs  and  counsel  fees  incurred  in  defending 
the  action  are  an  element  of  damages  in  an  action  by  the  lessee 
against  the  lessor  for  a  breach  of  such  covenant.™  So  in  case 
of  eviction,  under  such  a  covenant,  the  costs,  and  reasonable 
counsel  fees,  in  defending  against  dower  may  be  recovered.'^ 
And  expenses,  and  counsel  fees  in  giving  a  bond  and  security 
to  prevent  summary  expulsion,  will  be  included  in  the  damages 
occasioned  by  the  lessor's  maliciously  suing  out  a  summary  proc- 
ess to  dispossess  a  tenant.'*  So  where  there  is  a  breach  by 
the  lessor  of  its  lease  of  a  bootblacking  privilege  at  a  railroad 
station,  the  costs  of  the  action  by  the  lessee  are  recoverable.'' 

§  1883.  Same  subject  continued — When  not  recoverable. 

— Expenses  are  not  recoverable  when  they  are  not  the  necessary 


"  Robinson  v.  Haman,  1  Ex.  850; 
18  L.  J.  Ex.  202. 

"  Behrens  v.  MiUer,  2  City  Ct.  (N. 
y.)  427. 

"'  Joseph  Bernhard  &  Son  v.  Curtis, 
75  Conn.  476;  54  Atl.  213. 

»'  Wilkinson  v.  Stanley  (Tex.  Civ. 
App.),  43  S.  W.  606. 

'"Reynolds  v.   Howard,   113   Ga. 
349;  38  S.  E.  849. 
1966 


"  Grosvenor  Hotel  Co.  v.  Hamil- 
ton (C.  A.),  [1894]  2  Q.  B.  836. 

"  Levitzky  v.  Canning,  33  Cal.  299. 

"McAlpin  V.  Woodruff,  11  Ohio 
St.  120. 

"  Slater  v.  Kimbro  (Ga.),  18  S.  E. 
296. 

"  Deluise  v.  Long  Isl.  R.  Co.,  65 
App.  Div.  (N.  Y.)  487;  72  N.  Y.  Supp. 
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consequence  of  the  lessor's  breach  and  which  could  not  have 
been  reasonably  contemplated  as  flowing  from  the  contract,  or 
wliich  the  lessor  did  not  require  to  be  incurred,  and  concerning 
which  he  had  no  knowledge.'"  And  the  amount  expended  by 
the  tenant  for  gas  fixtures  and  shelving  cannot  be  recovered 
against  the  lessor,  where  pending  dispossess  proceedings  against 
a  former  occupant,  which  were  unsuccessful,  the  plaintiff  was 
permitted  to  occupy  adjoining  premises."  Nor  will  expenses 
be  allowed  when  they  are  incurred  in  procuring  another  store 
for  the  purpose  of  carrying  on  a  special  business  in  a  particular 
locality.'*  Nor  are  expenses  recoverable  which  are  unreason- 
able." And  expenses  are  excluded  when  incurred  in  preparing 
for  occupancy,  after  knowledge  of  the  refusal  of  the  tenant  in 
possession  to  surrender,  since  such  acts  involve  the  factor  of 
bad  faith.*  Again,  expenses  incurred  in  carpet  cleaning, 
preparatory  to  occupation  will  not  be  allowed  the  landlord, 
where  there  is  a  failure  of  the  lessee  to  rent  the  premises.^' 

§  1884.  Set-off,  recoupment  and  counterclaim — What 
allowed  generally. — Where  an  owner  of  a  one-half  interest  in 
an  estate,  prior  to  a  judgment  to  that  effect,  and  in  order  to 
avoid  being  dispossessed,  takes  a  lease  from  a  receiver  and 
pays  him  rent  for  the  whole  property,  he  is  entitled  to  set-off 
against  rent  unquestionably  due  thereafter  for  the  undivided 
half  interest,  one  half  the  amount  paid  the  receiver  for  rent  for 
the  entire  property.^  And  a  debt  due  from  the  lessor  to  the 
lessee  for  work  may  be  set-off  against  the  rent  by  the  surety  of 
the  lessee,  even  though  there  is  no  stipulation  therefor.^  The 
lessor  may  also  offset  against  the  defendant  lessees  counterclaim 
in  an  action  for  rent,  claims  within  the  purview  of  a  code 
which  permits  any  new  matter,  not  inconsistent  with  the  peti- 


™  Cohn  V.  Norton,  57  Conn.  480;  18 
Atl.  595;  5  L.  R.  A.  572. 

"  Engelsdorf  v.  Sire,  64  Hun  (N. 
Y.),  209;  46  N.  Y.  St.  R.  107;  18  N. 
Y.  Supp.  907. 

"  Joseph  Bernhard  &  Son  v. 
Curtis,  75  Conn.  476;  54  Atl.  213. 
See  Goldman  v.  Gainey,  67  App. 
Div.  (N.  Y.)  330;  73  N.  Y.  Supp. 
738. 


"  Cohn  V.  Norton,  57  Conn.  480;  18 
Atl.  595;  5  L.R.  A.  572. 

M  Cohn  V.  Norton,  57  Conn.  480;  18 
Atl.  595;  5  L.  R.  A.  572. 

"  Bacon  v.  Combes,  65  N.  Y.  Supp. 
510;  32  Misc.  704. 

«^  Grant  v.  Buokner,  172  U.  S.  232; 
19  Super.  Ct.  163. 

^  Nickols  V.  Jones,  166  Pa.  599;  31 
Atl.  1329. 
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tion,  to  be  set  up  which  constitutes  a  defense  to  the  matter 
alleged  in  the  answer,  and  allowing  any  number  of  defenses, 
negative  or  affirmative,  to  be  pleaded  to  a  counterclaim.^ 
Again,  an  amount  previously  collected  by  the  receiver,  who 
sues  for  rent,  in  excess  of  what  he  was  entitled  to  collect,  is 
available  by  way  of  compensation  and  satisfaction.® 


§  1885.  Recoupment — What  allowed. — In  an  action  by  the 
lessor  for  rent  the  lessee  may  recoup  damages  occasioned  by  the 
lessor's  breach  of  contract  to  repair.*'  Also,  the  cost  of  repairs 
under  a  covenant  that  the  lessor  repair.^  And  where  the  les- 
sor fails  to  make  the  repairs  stipulated,  the  increased  rental 
paid  in  consideration  thereof  may  be  recouped  against  rent 
due.**  So  repairs  made  by  the  tenant,  which  the  lessor  had 
stipulated  to  make,  but  did  not,  after  notice  given,  may  be  re- 
couped in  an  action  on  a  note  given  for  the  rent,®  and  dam- 
ages for  injuries  sustained  to  a  stock  of  goods  from  a  leaky 
roof,  which  the  lessor  had  represented  to  be  in  a  good  condition, 
may  also  be  recouped  in  an  action  against  the  lessee  for  breach 
of  covenants  in  the  lease.*  Again,  in  an  action  for  rent,  the 
lessee  may  recoup  the  damages  sustained  by  interference 
with  the  tenant's  rights  by  another  tenant,  authorized  by  the 
latter's  contract  with  the  landlord ;  ^  also  for  breach  of  the  im- 
plied covenant  for  quiet  enjoyment ;  ^  also  damages  occasioned 
by  acts  of  the  landlord  though  not  amounting  to  an  eviction ;  ^ 
also,  damages  occasioned  by  annoyance,  and  being  forced  to 
abandon  the  premises,  by  reason  of  their  having  been  previ- 
ously let  as  a  house  of  ill-fame,  the  lessee  having  no  knowledge 
thereof ;  ^*  also,  the  damages  sustained  by  a  tenant's  family  from 


**  Illsley  V.  Grayson,  105  Iowa,  685; 
75  N.  W.  518. 

**  Grant  v.  Buckner,  49  La.  Ann. 
668;  21  So.  580. 

«'Whitbeck  v.  Skinner,  7  Hill  (N. 
Y.),  53. 

«'  Dorwin  v.  Potter,  5  Den.  (N.  Y.) 
306. 

8'  Deuster  v.  Mittag,  105  Wis.  459; 
81  N.  W.  643. 

»» Cheuvront  v.  Bee,  44  W.  Va.  103; 
28  S.  E.  751. 
1958 


»»  Stubblefield  v.  Soule,  21  111.  App. 
154. 

»'  Morgan  v.  Smith,  3  Hun  (N.  Y.), 
220. 

"2  New  York  v.  Mabie,  13  N.  Y. 
151. 

»=  Rogers  v.  Otsrom,  35  Barb.  (N. 
Y.)  523.  But  see  contra  Edgerton 
V.  Page,  20  N.  Y.  281. 

"*  Staples  V.  Anderson,  3  Rob.  (N. 
Y.)  327. 
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pollution  of  a  well  from  a  cause  of  which  the  lessor  knew, 
including  resulting  expenses  for  sickness,  such  as  a  fee  of  a  phy- 
sician, etc.*  And  where  the  lessor  sues  for  advances  made 
there  may  be  recouped  the  damages  consequent  upon  the  land- 
lord's failure  to  comply  with  his  agreement  to  furnish  a  certain 
quantity  of  land,  and  a  certain  quantity  and  quality  of  working 
animals.*  Again,  the  landlord  may  recoup  for  injury  to  the 
premises  by  the  lessee  in  removing  material  parts  of  the  build- 
ing.*' So  the  lessor  may  recoup,  against  the  lessee's  action  for 
work,  his  damages  consequent  upon  the  tenant's  breach  of  con- 
tract under  the  lease.'' 


§  1886.  Counterclaim — What  allowed. — In  an  action  by 
the  lessor  for  rent  there  will  be  allowed  as  a  counterclaim,  a 
breach  of  the  lessor's  stipulation  to  make  certain  improve- 
ments ;  ^  damages  occasioned  by  the  lessor's  entering  the  prem- 
ises, raising  the  building  and  injuring  the  roof  so  that  the 
lessee's  stock  of  goods  is  flooded ;  "*'  money  deposited  with  the 
landlord  as  security  for  the  performance  of  the  covenants  of 
the  lease  and  not  intended  as  a  forfeiture ; '  for  injury  to  prop- 
erty converted  by  the  lessor  and  applied  on  the  rent  claimed ;  ^ 
for  the  lessor's  breach  of  covenant  to  furnish  steam  power ; '  for 
damages  sustained,  consequent  upon  a  wrongful  distress  war- 
rant, and  also  a  claim  arising  to  the  lessee  under  a  contract  to 
clear  the  land  demised ;  *  damages  occasioned  by  an  eviction ; ' 
damages  sustained  by  an  eviction  and  the  destruction  of  prop- 
erty then  on  the  premises ; "  for  the  loss  of  such  part  of  the 
premises  as  are  untenantable  for  want  of  repair ; '  the  amount 


'^  Maywood  v.  Logan,  78  Mich.  135; 
43  N.  W.  1052. 

»9  Horton  v.  MiUer,  84  Ala.  537;  4 
So.  370. 

"  Downing  v.  DeKIyn,  1  E.  D.  S. 
(N.Y.)563. 

"  Spencer  v.  Dougherty,  23  111. 
App.  399. 

"  Pioneer  Press  Co.  v.  Hutchinson, 
63  Minn.  481;  65  N.  W.  938.  See 
Minn.  Gen.  Stat.  1894,  sec.  5237. 

"»  Hanley  v.  Banks,  6  Okla.  79;  51 
Fa£.  664. 


'  Bernstein  v.  Heinemann,  51  N. 
Y.  Supp.  467;  23  Misc.  464. 

'  Littman  v.  Coulter,  7  N.Y.  Supp.  1 . 

'Hirsch  v.  Olmesdahl,  78  N.  Y. 
Supp.  832;  38  Misc.  757. 

*  Hurst  V.  Benson  (Tex.  Civ.  App. 
1901),  65  S.  W.  76,  under  Rev.  Stat, 
arts.  750,  755. 

'  Ludlow  V.  McCarthy,  5  App.  Div. 
(N.  Y.)  517;  38  N.  Y.  Supp.  1075. 

•Rice  v.  Bruff,  87  Hun,  511;  68 
N.  Y.  St.  R.  508;  34  N.  Y.  Supp.  501. 

'  Myers  v.  Burns,  35  N.  Y.  269. 
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expended  in  necessary  repairs ;  ^  the  actual  amount  expended 
for  repairs,  where  there  is  an  oral  stipulation  for  repairs  and 
deduction  therefor  from  the  rent,  made  subsequent  to  the  lease;' 
and  for  damages  resulting  from  the  lessor's  making  repairs 
which  the  lease  did  not  require  him  to  make.'"  But  a  counter- 
claim for  breach  of  the  lessor's  covenant  to  repair  is  limited  to 
the  claim  in  the  action  for  rent."  If  the  plaintiffs,  in  an  action 
for  rent,  are  bound  by  a  contract  of  guaranty  in  the  same 
capacity  in  which  they  executed  the  lease,  damages,  legal  costs 
and  expenses  will  constitute  a  counterclaim  in  such  action, 
when  they  are  such  as  are  contemplated  by  and  are  within  the 
scope  and  intent  of  the  guaranty,  otherwise  not,  even  though 
such  guaranty  relates  to  other  than  the  immediate  parties  to 
the  lease.'' 

§  1887.  CoTinterclaim — Repairs — Repairs  accompanied 
by  damages  from  breach  of  contract. — A  breach  of  the 
covenants  in  the  lease  by  the  landlord  to  repair  is  not  an  ex- 
cuse for  the  failure  of  the  tenant  to  pay  rent  and  upon  this 
ground  affords  no  defense  in  an  action  to  recover  possession 
of  the  demised  premises,  but  if  accompanied  by  damages  flow- 
ing from  the  breach  these  damages  are  a  proper  subject  of 
counterclaim.  A  counterclaim  may  be  interposed  in  summary 
proceedings  to  recover  possession  of  the  demised  premises  but 
no  affirmative  money  judgment  can  be  awarded  to  either 
party.  The  damages  should  be  off-set  by  way  of  counterclaim 
to  the  extent  of  the  claim  of  the  landlord,  and  if  the  damages 
are  in  excess  of  such  claim  the  excess  may  still  be  recovered 
in  another  action.'' 

§  1888.  Set-off — Recoupment  and  counterclaim — What 
will  not  be  allowed — Generally. — In  an  action  for  rent  the 


"Myers  v.  Bums,  35  N.  Y.  269. 
See  Reno  v.  Mendenhall,  58  111.  App. 
87;  Collins  v.  Morrison,  91  Wis.  324; 
64  N.  W.  1000;  and  examine  Reiner 
V.  Jones,  38  App.  Div.  (N.  Y.)  441;  56 
N.  Y.  Supp.  423. 

» Jeffers  v.  Bantley,  47  Hun,  90;  14 
N.  Y.  St.  R.  648. 

»» Mann  v.  Fuller,  63  Kan.  664;  66 
Pac.  627. 
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"  Brown  v.  Coleman,  55  Hun,  501; 
30  N.  Y.  St.  R.  347;  8  N.  Y.  Supp. 
808. 

"  Beekman  v.  Van  Dolsen,  70  Hun, 
288;  53  N.  Y.  St.  R.  768;  85  Hun, 
618. 

"  Jefferson  Real  Est.  Co.  v.  Hiller 
&  Sons,  81  N.  Y.  Supp.  374,  per 
Blauohard,  J. 
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lessee,  who  has  abandoned  the  premises,  cannot  avail  himself 
as  against  the  rent  of  the  value  of  chattels  left  upon  the 
premises  by  him."  Nor  can  fraud  in  the  inception  of  a  lease 
be  set  off  or  counterclaimed.^  Nor,  where  the  lessee  of  a 
mine  takes  a  new  lease  can  he  set  off  against  royalties  there- 
under, royalties  which  were  overpaid  upon  the  basis  of  mineral 
actually  mined  under  the  original  lease,  but  which  were  pay- 
able under  a  minimum  royalty  clause  in  said  lease.'^  Nor  can 
a  tenant,  a  portion  of  whose  lands  are  taken  for  public  use  by 
a  city,  set  off  against  rents  thereafter  due,  the  proportionate 
rents  paid,  under  a  claimed  mistake  of  facts,  for  the  portion  so 
elected  to  be  taken  by  the  city,  even  though  by  statute  the 
land  so  taken  is  discharged  from  the  lease  and  the  rent  should 
be  apportioned  ;  for  said  tenant  was  charged  with  notice  by 
reason  of  being  a  party  to  the  proceeding." 

§  1889.  Set-off— What  will  not  be  allowed There  can- 
not be  set  off  against  rent  damages  consequent  upon  the 
lessor's  breach  of  the  contract  to  repair.**  Nor  can  a  claim 
for  unliquidated  damages  to  be  deducted  from  the  principal  of 
a  ground  rent  estate  be  set  off  against  the  annual  rent.''  And 
where  a  husband  is  in  partnership  with  a  tenant  under  an 
agreement  for  the  payment  of  the  rent  from  the  partnership 
interest,  a  claim  against  him  cannot  be  offset  against  rent  due 
his  wife.*  Nor  can  damages  sustained  on  account  of  the 
lessor's  breach  of  other  covenants  in  the  lease  be  set  off  against 
rent.'*'  And  where  the  lessor  at  the  time  of  his  death  was  in- 
debted to  the  tenant,  such  debt  cannot  be  set  off  against  rent 
accruing  after  such  death,  under  a  lease  of  a  farm  for  years 
made  with  said  lessor  during  life.^  Nor  in  summary  proceed- 
ings can  there  be  a  set  off  ^  against  rent  of  an  overdue  mort- 


"  Banks  Agric.  &  T.  Co.  v.  Masters, 
69  111  App.  573. 

"  Kieman  v.  Terry,  26  Ore.  494;  38 
Pac.  671. 

"Dennison  v.  Haddock,  200  Pa. 
426;  50  Atl.  197. 

"  McCardeU  v.  Miller  (R.  1. 1901),  46 
Atl.  184,  under  Pub.  St.  c.  64,  sec.  40. 

"  Sickels  V.  Fort,  15  Wend.  (N.  Y.) 
559. 


"  Liebert  v.  Heitz,  21  Pa.  Co.  Ct. 
179;  7  Pa.  Dist.  R.  429. 

">  Alexander  v.  Meroney,  30  S.  C. 
335;  9  S.  E.  266. 

"  Tuttle  V.  Tompkins,  2  Wend.  (N. 
Y.)  407. 

^  Washington  v.  Castleman,  31  W. 
Va.  832;  8  S.  E.  603. 

23  People  V.  Walton,  2  Super.  Ct. 
(N.  Y.)  533. 
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gage  purchased  by  the  lessee.**  Nor  can  repairs  to  a  sidewalk 
upon  the  premises,  which  the  tenant  had  stipulated  to  make 
with  certain  exceptions,  be  set  off  to  a  distress  warrant  for 
rent.®  Nor  can  damages  consequent  upon  the  retention  of  a 
part  of  the  leased  premises  by  the  lessor  be  set  off.** 

§  1890.  Recoupment — What  will  not  be  allowed. — In  an 

action  by  the  lessor  for  rent  the  lessee's  damages  from  being 
prevented  from  moving  his  house  from  the  leased  premises 
cannot  be  recouped ;  ^  or  damages  for  breach  of  the  lessor's 
covenant  to  repair ;  ^  or  damages  consequent  upon  want  of 
repair  on  the  roof,  in  the  absence  of  a  special  covenant  to  re- 
pair ;  ^  or  the  detriment  occasioned  by  the  nonrepair  where 
there  is  a  contract  to  repair.* 

§  1891,  Counterclaim — What  will  not  be  allowed. — There 
cannot  be  a  counterclaim  against  rent  for  damages  conse- 
quent upon  a  breach  of  covenant  of  quiet  enjoyment,  where 
such  breach  was  under  a  statute  authorizing  the  compulsory 
taking  of  the  property.^  Nor,  as  against  the  estate  of  the  lessee, 
can  there  be  a  counterclaim  of  a  claim  for  rent  assigned  to  one 
of  the  lessee's  daughters  by  the  lessor,  said  daughter  having  con- 
tinued in  occupation  of  the  premises  for  the  unexpired  term ;  ^ 
nor  will  a  counterclaim  be  allowed  for  compensation  to  the 
lessee  for  sowing  seed  which  he  had  stipulated  to  sow  under 
the  lease ;  ^  nor  in  the  absence  of  a  stipulation  therefor  for  dam- 
ages occasioned  by  failure  of  the  lessor  to  make  repairs  to  the 


«  Constant  v.  Barrett,  79  N.  Y.  St. 
R.  709;  35  N.  Y.  Supp.  1092;  14  Misc. 
570. 

^  Powers  V.  Cope  (Ga.),  18  S.  E. 
815. 

»  Judd  V.  Fellows,  9  App.  Div.  (N. 
Y.)  203;  41  N.  Y.  Supp.  274. 

"  Keegan  v.  Kinnare,  123  111.  280; 
llWest.  582;14N.E.  14. 

2*  Thomson-Houston  Elec.  Co.  v. 
Durant  Land  Imp.  Co.,  144  N.  Y.  34; 
63  N.  Y.  St.  R.  8;  39  N.  E.  7,  rev'g  53 
N.  Y.  St.  R.  467;  23  N.  Y.  Supp.  900; 
4  Misc.  207,  which  aff'd  22  N.  Y. 
Supp.  1134;  2  Misc.  182. 
1962 


»  Walker  v.  Gilbert,  2  Rob.  (N.  Y.) 
214. 

™  Dorwin  v.  Potter,  5  Den.  (N.  Y.) 
306. 

=' Manchester,  S.  &  L.  R.  Co.  v. 
Anderson  (C.A.),  [1898]  2  Ch.  394;  78 
Law.  T.  Rep.  821;  67  L.  J.  Ch.  N.  S. 
568,  aff'g  78  Law  T.  Rep.  251;  Rail- 
way Clauses  Consol.  Act,  895; 
Lands  Clauses  Consol.  Act,  1845. 

32  Matter  of  MitcheU,  61  Hun,  372, 
392;  41  N.  Y.  St.  R.  131. 

'3  Tower  v.  Blessing,  55  App.  Div. 
(N.  Y.)  634;  67  N.  Y.  Supp.  124. 
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roof ;  ^*  nor,  in  summary  proceedings,  damages  to  the  lessee's 
stock  in  trade  consequent  upon  the  lessor's  failure  to  repair  as 
stipulated  ;  "^  nor  in  such  proceedings  damages  for  conversion 
by  the  lessor  of  the  lessee's  chattels ;  ^  nor  for' damages  caused 
by  a  conversion  of  the  lessee's  property  after  termination  of 
the  lease ;  ^  nor  for  injury  to  the  goods  of  a  tenant  in  the  base- 
ment caused  by  a  leaky  roof  where  there  is  no  express  contract 
that  the  lessor  repair ;  ^  nor,  in  the  absence  of  an  express  con- 
tract so  to  do,  the  damages  consequent  upon  the  lessor's  not 
connecting  the  cellar  of  a  dwelling  house  with  the  sewer ;  ^ 
nor  for  damages  caused  by  an  eviction,  occasioned  by  neglect 
of  the  lessor  to  keep  the  premises  in  repair  and  the  consequent 
creation  of  a  nuisance,  where  there  is  no  averment  of  the  exist- 
ence of  a  covenant  of  quiet  enjoyment  and  a  breach  thereof ;  ^ 
nor  damages  occasioned  by  an  unlawful  entry  and  wrongful 
acts  committed  in  altering  the  premises ;  *^  nor  attorney's  fees 
paid  to  secure  the  dismissal  of  an  attachment  in  an  action  for 
rent;*  nor  damages  from  putting  up  a  "to  let"  bill  after  no- 
tice given  of  increase  of  rent,  the  tenant  holding  over ;  ^  nor 
can  the  breach  of  the  contract  of  lease  by  the  tenant  be  availed 
of  as  a  counterclaim  to  an  action  for  the  lessor's  conversion  of 
of  crops."**  It  has  also  been  decided  that  an  allegation  by  way 
of  counterclaim  of  damages  arising  to  the  use  and  occupation 
of  the  premises,  is  insufficient  where  there  is  no  allegation  of  a 
covenant  by  the  landlord  to  repair  the  premises.^ 


"Hanley  v.  Banks,  6  Okla.  79;  51 
Pao.  664. 

'^  Pearson  v.  Germond,  83  Hun, 
88;  63  N.  Y.  St.  R.  842;  31  N.  Y. 
Supp.  358.  Failure  here  was  to  re- 
pair greenhouses. 

=«  BurreU  v.  Do  Sin,  64  N.  Y.  St.  R. 
612;  10  Misc.  745. 

"  Ludlow  V.  McCarthy,  5  App. 
Div.  (N.  Y.)  517;  38  N.  Y.  Supp. 
1075. 

'*  Kulm  V.  Sol.  Heavenrich  Co.,  115 
Wis.  447;  91  N.  W.  994. 

™  Torreson  v.  Walla  (N.  D.  1902), 
92  N.  W.  834. 

'^  Romaine  v.  Brewster,  62  N.  Y. 
St.  R.  517;  30  N.  Y.  Supp.  948;  24 


Civ.  Proc.  121;  10  Misc.  120,  rev'g  58 
N.  Y.  St.  R.  17;  27  N.  Y.  Supp.  138;  6 
Misc.  531. 

«  Faber  v.  Phillips,  56  N.  Y.  Supp. 
1028;  26  Misc.  723.  See  Gowenlock 
V.  Ferry,  11  Manitoba  R.  257. 

"  Marshall  v.  Harber  (Iowa,  1902) 
91  N.  W.  774. 

«  Thorp  V.  Philbin,  15  Daly  (N.  Y.) 
155;  22  N.  Y.  St.  R.  27;  3  N.  Y.  Supp. 
939,  aff'g  18  N.  Y  St.  R.  1005;  2  N. 
Y.  Supp.  732. 

"  Adams  v.  Loomis,  28  N.  Y.  St.  R. 
344;  8  N.  Y.  Supp.  17. 

*^  Hudson  V.  Tarlton,  24  Misc.  R. 
770;  52  N.  Y.  Supp.  552. 
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§  1893.  RecouTention — What  will  not  be  allowed.* — In  an 

action  for  possession  there  cannot  be  set  up  in  reconvention  a 
claim  for  damages  for  the  lessor's  wrongful  acts  in  seeking  to 
obtain  possession.'" 

§  1893.  Evidence — Decisions. — The  entire  damages  claimed 
must  be  proven,*  or  some  evidence  should  be  given  as  to  the 
amount  thereof,  to  justify  a  recovery.*  So  in  case  no  general, 
but  only  special  damages  are  claimed  by  reason  of  preparations 
for  occupancy,  loss  of  business,  and  deprivation  of  location  in 
the  vicinity  of  the  premises  leased,  and  only  a  slight  outlay  is 
proven  to  have  been  incurred  in  said  preparation  for  occupancy, 
evidence  of  general  damages,  as  to  the  large  excess  of  rental 
value  over  that  stipulated  for  the  term,  is  inadmissible,  and  a 
verdict  wiU  not  be  sustained  for  the  lessee  for  an  amount  largely 
in  excess  of  said  expenditure  as  proven,  where  it  also  appears 
that  the  latter's  testimony  as  to  the  fair  rental  value  being 
twice  that  stipulated  was  not  corroborated,  while  that  of  the 
lessor  that  the  fair  rental  value  was  the  contract  price  was  sup- 
ported by  two  other  witnesses.™  And  where  there  is  a  breach 
of  the  lessor's  promise  to  dig  a  well,  the  lessee's  testimony  upon 
the  question  of  damages,  that  he  was  obligated  to  obtain  water 
from  a  distant  neighbor,  and  that  it  was  a  certain  amount,  is 
insufficient.^  Again,  the  rent  of  furnished  rooms  is  not  re- 
coverable merely  upon  evidence  of  the  amount  of  the  gross 
rentals  of  the  same,  without  proof  of  the  expenses  necessary  to 
rent  them.'^  And  in  an  action  for  breach  of  a  contract  to  prop- 
erly heat  the  premises,  it  is  harmless  error  to  exclude  evidence 


"  As  to  the  meaning  of  "reconven- 
tion," as  used  in  Texas,  see  Pacific 
Exp.  Co.  v.  Malin,  132  U.  S.  331;  10 
Super.  Ct.  166;  33  L.  Ed.  450. 

"  Ward  V.  Stakelum,  47  La.  Ann. 
546;  18  So.  508;  La.  Rev.  Stat.  sees. 
2155,  2156.  "The  claim  for  $21,000 
damages,  alleged  to  have  been  sus- 
tained by  the  proceedings  of  the 
plaintiff,  we  do  not  think  can  be 
grafted  on  a  suit  for  possession  of 
leased  premises."  Id.,  per  Miller, 
J. 

•»  Gulliver  v.  Fowler,  64  Conn.  556; 
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30  Atl.  852,  per  Baldwin,  J.,  citing 
Burritt  v.  Belfy,  47  Conn.  323;  Gen. 
Stat.  sec.  1050. 

«  Smith  V.  PhiUips,  16  Ky.  L.  Rep. 
615;  29  S.  W.  358;  Baker  v.  Anglin,  74 
Minn.  246;  77  N.  W.  45;  Riggs  v. 
Gray  (Tex.  Civ.  App.  1903),  72  S.  W. 
101. 

™  Goldman  v.  Gainey,  67  App.  Div. 
(N.  Y.)  330;  73  N.  Y.  Supp.  738. 

"  Ladner  v.  Balsley,  103  Iowa,  674; 
72  N.  W.  787. 

='Kohne  v.  White  (Wash.),  40 
Pao.  794. 
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of  damages,  where  there  is  a  finding  by  the  jury  that  no  con- 
tract of  the  kind  existed.'^  But  where  certain  expenses  are 
claimed  as  a  part  of  the  damages  consequent  upon  the  breach 
of  the  lessor's  covenant  to  make  repairs  which  it  was  their  duty 
to  make,  evidence  is  admissible  of  offers  by  them  to  perform 
certain  acts  which  would  have  rendered  the  lessee's  claimed 
expenses  unnecessary.^* 

^  Gulliver  v.  Fowler,  64  Conn.  556;  I     "  Hinckley  v.  Beckwith,  17  Wis. 
30  Atl.  852.  I  413. 
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Refusal  to  make  loan  as 
agreed. 

Damages  recoverable  by 
mortgagee  for  seizure  un- 
der distress  for  rent  due  by 
mortgagor. 

Failure  to  discharge. 

Seizure,  sale,  or  conversion  by 
mortgagor  or  stranger. 

Damages  for  seizure  or  sale  of 
mortgaged  property  by 
mortgagee. 

Breach  of  agreement  to  sell 
enough  of  mortgaged  prop- 
erty to  pay  debt  and  return 
balance. 

Agreement  by  mortgagee  to 
secure  patronage,  etc. 

Nominal  damages  —  Agree- 
ment to  procure  insurance. 

Deterioration  of  property  in 
mortgagee's  hands. 

In    actions    between    mort- 


1904.  Breach  of  agreement  to  assign 

a  mortgage. 

1905.  Injury   to   mortgaged   prop- 

erty. 

1906.  Value  of  use  for  detention. 

1907.  Breach  of  agreement  induc- 

ing surrender  of  mort- 
gage. 

1908.  Breach  of  covenant  to  assume 

and  pay  mortgage. 

1909.  Foreclosure  of  void  mortgage 

— Injury  to  business — ^Evi- 
dence. 

1910.  Damages  against  purchaser  of 

mortgaged  chattels. 

1911.  Placing  satisfaction  on  record 

without  authority. 

1912.  Granting    by    mortgagor    of 

right  of  way  for  raUroad — 
Recovery  by  purchaser  at 
foreclosure. 

1913.  Set-off,   counterclaim,   etc. — 

Action  to  foreclose. 


§  1894.  Refusal  to  make  loan  as  agreed. — In  case  of  a 
refusal  by  the  grantee  in  a  deed,  which  was  in  equity  a  mort- 
gage, to  make  such  advances  as  he  agreed  to  make  and  of  a 
retention  by  him  of  the  control  of  the  property,  it  has  been  de- 
cided that  there  can  only  be  a  recovery,  where  no  special  in- 
jury or  loss  is  shown,  of  damages  for  the  refusal  to  make  a 
direct  loan  after  security  therefor  has  been  taken.^     It  has  also 


'  Turpie  v.  Lowe,  114  Ind.  37;  15 

N.  E.  834;  13  West.  413.     In  this 

case  it  was  said:  "In  the  case  before 

us  it  is  not  shown  that  appellants 
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have  suffered  any  special  injury  or 
loss  by  reason  of  the  failure  of  Lowe 
to  make  the  advancements  as  agreed. 
The  case  is  totally  unlike  a  case 
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been  determined  that  for  failure  of  the  mortgagee  to  advance 
the  full  amount  as  agreed,  there  can  be  no  recovery  because  of 
the  loss  of  property  resulting  from  the  inability  of  the  mort- 
gagor to  pay  his  obligations  on  account  of  the  failure  of  the 
mortgagee  to  advance  such  amount.^  Again,  where  no  other 
damage  results  than  that  the  mortgagor  is  obliged  to  pay  a 
higher  rate  of  interest,  the  recovery  will  be  limited  to  such 
damages.'  But  damages  will  not  be  limited,  in  an  action  for 
failure  to  make  future  advances,  to  legal  interest  where  they 
were  to  have  been  made  for  use  by  the  mortgagor  in  his  busi- 
ness and  the  mortgagee  had  contracted  to  take  a  certain 
amount  of  the  output  at  a  specified  price  and  in  consequence 
of  the  failure  the  mortgagor  could  not  perform  the  contract.* 

§  1895.  Damages  recoveralble  by  mortgagee  for  seizure 
under  distress  for  rent  due  by  mortgagor. — Where  mort- 
gaged good  are  seized  under  distress  for  rent  due  by  the  mort- 
gagor there  may  be  a  recovery  by  the  chattel  mortgagee  of  the 
amount  of  the  mortgage  lien,  which  has  not  been  discharged, 
not  in  excess  of  the  value  of  the  goods  so  seized.' 

§  1896.  Failure  to  discharge. — For  the  failure  to  dis- 
charge a  mortgage  there  may  be  a  recovery  of  such  damages 
as  are  the  natural  and  proximate  result  thereof,^  and  the 
recovery  is  limited  to  such  damages.'  And  where  the  mort- 
gagee of  chattels  refused  to  release  the  same  on  payment  of 
such  an  amount  as  entitled  the  mortgagor  to  a  release,  there 

where  in  consideration  of  the  prop- 
erty sold  and  conveyed  absolutely, 
the  purchaser  agrees  to  pay  debts 
owed  by  the  vendor.  .  .  .  He  simply 
promised  to  make  advancements  for 
the  benefit  of  appellants  and  has 
refused  to  make  them.  In  no  event 
can  appellants  recover  more  than  the 
special  damages  which  they  have 
suffered  by  reason  of  his  refusal  and 
they  have  shown  no  such  special 
damages,"  per  Zollars,  J.  See  also 
Stanley  v.  Nye,  51  Mich.  232;  16  N. 
W.  387. 

*  Savings  Bank  v.  Asbury,  117  Cal. 
96;  48  Pac.  1081. 


'  McGee  v.  Wineholt,  23  .Wash.  748; 
63  Pac.  571. 

*  Graham  v.  McCoy,  17  Wash.  63; 
48  Pac.  780,  modified  on  rehearing  17 
Wash.  74;  49  Pac.  235. 

'Mantonya  v.  Martin  Emerich 
Outfitting  Co.,  172  111.  92;  49  N.  E. 
721;  16  Nat.  Corp.  Rep.  5;  30  Chic. 
Leg.  News,  219,  aff'g  69  111.  App. 
62. 

'Chinn  v.  Wagoner,  26  Mo.  App. 
678;  William  Deering  Co.  v.  Miller,  33 
Neb.  654;  50  N.  W.  1056;  Shields  v. 
Klopf,  70  Wis.  69;  35  N.  W.  284. 

'  William  Deering  Co.  v.  Miller^  33 
Neb.  654;  50  N.  W.  1056. 
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may  be  a  recovery  of  the  value  of  such  chattels  at  the  time  of 
tender.^  So  where  the  mortgagee  did  not  release  real  prop- 
erty from  a  mortgage  as  he  agreed  to  do  but  purchased  the 
same  at  foreclosure  sale  and  subsequently  sold  part  of  the 
property,  it  was  decided  that  there  might  be  a  recovery  of  the 
amount  for  which  such  part  was  sold  and  for  at  least  the 
lowest  amount  which  the  balance  was  shown  by  the  evidence 
to  be  worth  per  acre.'  Exemplary  damages,  however  are  not 
recoverable  unless  actual  damage  is  shown  to  have  been  sus- 
tained.'" Again,  it  has  been  decided  in  Wisconsin  that  the 
exemplary  damages  awarded  by  statute  in  that  state  for  failure 
to  discharge  a  mortgage  within  a  certain  time  are  given  with- 
out regard  to  the  good  faith  of  the  holder  of  the  mortgage." 
And  it  has  been  held  in  Nebraska  that  the  statute  of  that 
state  imposing  a  penalty  in  such  a  case  is  merely  cumulative  and 
does  not  prevent  the  recovery  of  actual  damages."  Again,  in 
Idaho,  it  is  held  that  in  an  action  to  obtain  a  judgment  that 
a  mortgage  has  been  satisfied  and  to  recover  the  statutory 
penalty  for  failure  to  satisfy  the  same,  the  defendant  must, 
where  he  claims  that  it  has  not  been  fully  paid,  interpose  such 
claim  as  a  counterclaim  and  cannot  maintain  a  subsequent 
action  therefor  while  the  former  suit  is  pending.'^ 

§  1897.  Seizure,  sale  or  conversion  by  mortgagor  or 
stranger. — Where  the  mortgaged  property  is  converted  by  the 
mortgagor  or  a  stranger,  the  measure  of  damages  will  be  the 
amount  of  the  mortgage  debt  and  interest  provided  it  is  not 
in  excess  .of  the  value  of  the  property." 

§  1898.  Damages  for  seizure  or  sale  of  mortgaged  prop- 
erty by  mortgagee. — Where  mortgaged  property  is  disposed 

"Perrego  G.  M.  &  C.  Co.  v. 
Grimes,  2  Colo.  651;  Mantonya  v. 
Martin  Emerich  Outfitting  Co.,  69 
111.  App.  62;  Parish  v.  Wheeler,  22 
N.  Y.  496;  Warner  v.  Vallily,  13  R.  I. 
483;  Smith  v.  Anderson,  70  Vt.  424; 
41  Atl.  441;  Smith  v.  Phillips,  47 
Wis.  202.  See  Bates  v.  Murphy,  2 
Stew.  &  P.  (Ala.)  160.  See  also 
sec.  1135  herein. 


« Barbee  v.  Scoggins,  121  N.  C.  135; 
28  S.  E.  259. 

'  Pettit  V.  Carpenter,  86  Mo.  App. 
452. 

»°  Mickie  v.  McGehee,  27  Tex.  134. 

"  Shields  v.  Klopf,  70  Wis.  69;  35 
N.  W.  284. 

"  William  Deering  Co.  v.  Miller,  33 
Neb.  654;  50  N.  W.  1056. 

"  Stevens  v.  Home  Sav,  <fc  L,  Assn. 
(Idaho),  51  Pac.  779. 
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» 

of  by  the  mortgagee  in  possession  in  a  manner  inconsistent 
with  the  rights  of  the  mortgagor,  the  former  will  be  liable  to 
the  latter  in  damages.'^  And  there  may  be  a  recovery  in  the 
case  of  mortgaged  property  so  converted  of  the  reasonable 
value  of  the  property,  less  the  mortgage  debt  secured  thereby.** 
Nor  can  the  damages  for  the  conversion  of  a  piano  by  a  private 
sale  of  the  same  instead  of  a  public  sale,  as  required  by  the 
mortgage,  be  reduced  to  a  merely  nominal  sum  by  tendering 
the  piano  to  the  mortgagor  on  condition  of  the  amount  due 
under  the  mortgage  being  paid."  And  where  chattels  are 
alleged  to  have  been  sold  by  the  mortgagee  for  an  inadequate 
price  the  jury  may,  in  ascertaining  their  value,  consider  their 
condition  at  the  time  of  sale  and  the  circumstances  under 
which  they  were  sold.*^  Again,  the  value  of  chattels  converted 
by  a  mortgagee  for  which  there  may  be  a  recovery  is  declared 
to  be  the  value  at  the  time  they  were  taken.''  And  interest 
on  the  value  of  the  property  may  be  allowed  by  way  of  dam- 
ages.* But  in  the  case  of  property  being  forcibly  taken  by 
the  mortgagee,  who  enters  the  house  of  the  mortgagor  after 
condition  broken,  it  has  been  decided  that  there  can  be  no  re- 
.covery  for  the  value  of  the  property,  but  only  of  exemplary 
damages  for  the  trespass,^'  which  may  generally  be  allowed 
where  the  act  of  the  mortgagee  was  wanton  and  malicious.^ 
Again,  damages  for  the  detention  of  property  are  not  recover- 
able beyond  the  date  of  a  judgment  by  > which  it  is  subjected 
to  sale  for  the  payment  of  the  mortgage.'^  Nor  are  damages  re- 
coverable in  an  action  for  wrongful  seizure  which  are  not 
the  proximate  but  the  secondary  result  of  the  seizure.^    And 


"  Burton  v.  Randall,  4  Kan.  App. 
593;46Pac.  326. 

"  Burton  v.  Randall,  4  Kan.  App. 
593;  46  Pac.  326.  Examine  Vander- 
hoven  v.  Romaine,  56  N.  J.  Eq.  1;  39 
Atl.  129;  Finley  v.  Cudd,  42  S.  C.  121 ; 
20  S.  E.  32.  But  see  Gravel  v. 
Clough,  81  Iowa,  272;  46  N.  W.  1092. 

"Colby  V.  Kimbal  Co.,  99  Iowa, 
321;68N.  W.  786. 

"  Raymond  v.  MiUer,  34  Neb.  576; 
52  N.  W.  573. 

"  Howery  v.  Hoover,  97  Iowa,  681 ; 
66  N.  W.  772. 


^  Earle  v.  Gorham  Mfg.  Co.,  2  App. 
Div.  (N.  Y.)  460;  37  N.  Y.  Supp. 
1037. 

"  Jones  v.  Martini  Furnishing  Co., 
77  Mo.  App.  474;  2  Mo.  A.  Repr. 
79. 

^  Kilpatrick  v.  Holey,  66  Fed.  133; 
13  C.  C.  A.  480.  Examine  Chambers 
V.  Upton,  34  Fed.  473. 

»  Garr,  S.  &  Co.  v.  Lyon,  99  Ky. 
672;  37  S.  W.  73;  18  Ky.  L.  Rep. 
500. 

2*  Hinson  v.  Smith,  118  N.  C.  503; 
24  S.  E.  541. 
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there  cannot  be  set  off  in  equity  in  an  action  to  foreclose  a 
mortgage,  a  claim  of  unliquidated  damages  arising  out  of  a  tort 
such  as  damages  for  the  conversion  of  corporate  stock  by  the 
mortgagee  to  his  own  use,  such  stock  having  been  delivered  to 
him  for  a  specific  purpose.'^ 

§  1899.  Breach  of  agreement  to  sell  enongtt  of  mort- 
gaged property  to  pay  debt  and  return  balance. — Where  a 
mortgagee  agrees  to  take  possession  of  the  mortgaged  property 
and  to  sell  enough  of  the  same  at  retail,  at  not  less  than  its 
cost  price,  to  pay  the  debt  and  costs  of  sale  and  to  return  the 
balance  to  the  mortgagor,  he  will  be  liable  for  a  breach  of  his 
agreement,  where  he  sells  the  balance  at  auction,  for  the  differ- 
ence between  what  he  received  for  the  property  at  such  sale 
and  the  market  value  of  the  property,  which  would  have  been 
received  by  the  mortgagor  had  the  mortgagee  complied  with 
his  contract.* 

§  1900.  Agreement  by  mortgagee  to  secure  patronage, 
etc. — In  a  case  in  Georgia  it  has  been  decided  that  where  par- 
ties, who  have  given  a  mortgage  to  secure  the  price  of  a  livery 
stable,  claim  that  the  mortgagee  has  agreed  to  use  his  influence 
to  secure  them  patronage,  it  is  proper  to  charge  the  jury  that 
if  plaintiff  did  not  comply  with  the  contract,  but  on  the  con- 
trary withdrew  his  own  patronage  from  defendants  and  used 
his  influence  to  dissuade  others  from  extending  their  patronage 
and  injury  came  to  them,  it  should  allow  them  such  damage 
as  they  show  by  evidence  that  they  have  sustained.^ 

§  1901.  Nominal  damages — Agreement  to  procure  insur- 
ance.— When  a  mortgagee  is  under  an  agreement  to  keep  the 
mortgaged  property  insured  in  such  sums  as  he  shall  "  deem 
proper,"  it  is  decided  that  for  failure  to  insure  one  of  several 
houses  covered  by  the  mortgage  and  which  was  destroyed  by 
fire  there  can  only  be  a  recovery  at  most  of  nominal  damages 
by  the  mortgagor.''*    "  If  under  the  contract  it  was  the  duty  of 


25  Cotton  V.  Scott,  97  Ala.  447;  12 
So.  65. 

»  Kohn  v.  Dravis,  94  Fed.  288;  36 
C.  C.  A.  253. 
1970 


"  Chambers  v.  Walker,  80  Ga.  641; 
6  S.  E.  165. 

®  Keith  V.  Crump,  22  Ind.  App. 
364;53N.E.839.  See  sec.  1473  herein. 
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appellee  to  insure  the  destroyed  property  it  was  wholly  within 
his  discretion  as  to  what  the  amount  should  be.  It  was  also 
discretionary  with  appellee  as  to  how  the  insurance  should  be 
distributed.  In  the  ease  at  bar  the  contract  is  not  aided  by  the 
allegations  of  the  complaint.  Taking  the  facts  as  stated  and 
giving  to  them  their  full  legal  effect,  they  present  no  basis 
upon  which  a  court  or  jury  could  assess  damages  in  any  certain 
amount."^ 

§  1903.  Deterioration  of  property  in  mortgagee's  hands. 

— Where  a  vessel  is  taken  possession  of  by  a  mortgagee  under 
a  power  to  sell  and  without  making  any  effort  to  sell  the  same 
he  permits  it  to  deteriorate  and  to  be  lost,  it  has  been  decided 
that  he  will  be  liable  in  damages  to  the  value  of  the  vessel  at 
the  time  he  took  possession.*" 

§  1903.  In  actions  between  mortgagees. — In  an  action 
against  the  first  mortgagee  by  the  second  mortgagee  for  the 
conversion  of  the  mortgaged  property  the  measure  of  damages 
is  the  value  of  the  property  converted  up  to  the  amount  of  the 
debt  due,  less  such  amount  as  may  be  due  on  the  first  mort- 
gage.^' And  it  has  been  decided  that,  though  the  mortgaged 
property  may  not  be  of  suflScient  value  to  satisfy  prior  mort- 
gages, yet  an  action  may  be  maintained  by  the  bolder  of  a  third 
mortgage  for  the  conversion  of  the  mortgaged  property.^  But 
where  personal  property  in  the  possession  of  a  second  mortgagee 
or  his  grantee  is  replevied  by  the  holder  of  the  first  mortgage 
damages  for  its  detention  are  not  recoverable,  such  possession 
being  rightful.®  Again,  in  an  action  by  a  second  mortgagee, 
against  a  first  mortgagee,  claiming  an  account  of  all  moneys 
recovered  by  the  latter  on  account  of  a  sale  by  the  auctioneer 
of  the  first  mortgagee,  by  whom  there  was  a  mistake  made  in 
the  description  of  the  property,  it  has  been  decided  that  there 
may  be  a  recovery  of  the  difference  between  the  price  which  was 


»  Per  Henley,  J. 

^  Kennedy  v.  Nealis,  1  N.  B.  Eq. 
455. 

5'  Clendening  v.  Hawk,  8  N.  D.  419; 
79  N.  W.  878;  Lovejoy  v.  Merchants 
^tate  Bank,  5  N.  D.  623;  67  N.  W. 


956.  Examine  Citizens  Coal  Co.  v. 
Stanley,  6  Colo.  App.  181. 

^^Stimmel  v.  Swan,  17  Misc.  R. 
(N.  Y.)  354;  39  N.  Y.  Supp.  1074. 

'3  Nichols  V.  Sheldon  Bank,  98 
Iowa,  603;  67  N.  W.  582. 
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realized  on  such  sale  and  what  would  have  been  realized  if  the 
property  had  been  properly  described  and  not  the  sum  allowed 
by  the  first  mortgagee  to  the  purchaser  as  compensation.^ 

§  1904.  Breach  of  agreement  to  assign  a  mortgage. — For 

the  breach  of  an  absolute  agreement  on  the  part  of  a  mortgagee 
to  assign  a  mortgage,  there  may  be  a  recovery  of  the  amount  of 
money  which  has  been  paid  to  the  mortgagee  as  a  consideration 
for  such  assignment.'®  And  where  a  vendor  of  land  agreed  to 
assign  the  bond  and  mortgage  securing  the  remainder  of  the 
purchase  price,  after  a  certain  amount  had  been  paid,  to  one 
who  had  rendered  services  on  the  sale,  the  measure  of  dam- 
ages for  a  breach  of  such  agreement  was  declared  to  be  the 
value  of  the  same  after  the  vendor  had  received  the  amount  of 
money  he  was  entitled  to  retain  under  the  contract.* 

§  1905.  Injury  to  mortgaged  property. — Damages  to  the 
extent  of  the  diminution  of  the  security  may  be  recovered  by 
the  mortgagee  in  an  action  against  one  who  has  wrongfully 
impaired  the  same.''  And  where  the  mortgagee  of  an  animal 
has  become  the  legal  owner  of  the  same  by  default  in  the  pay- 
ment of  the  mortgage  debt  he  may,  in  an  action  against  one 
for  negligently  causing  the  animal's  death  after  such  time, 
recover  its  full  value.®  So  again  for  the  removal  of  buildings 
from  the  mortgaged  premises  the  mortgagee  may  recover  as 
damages  the  difference  between  the  value  of  the  lands  with 
and  without  such  buildings,  provided  such  difference  does  not 
exceed  the  balance  due  on  the  mortgage  debt  after  the  re- 
mainder of  the  mortgaged  property  has  been  applied.® 

§  1906.  Value  of  use  for  detention. — The  value  of  the  use 
of  property  may  be  recovered  by  the  owner  thereof,  where 
he  is  entitled  to  its  use,  as  special  damages  for  its  detention. 


"Tomlinson  v.  Luce  (C.  A.),  L.  R. 
43Ch.  D.  191. 

3*  Stiles  V.  Benjamin,  92  Hun  (N. 
Y.),  102;  72  N.  Y.  St.  R.  336;  36  N. 
Y.  Supp.  910. 

5»  Hoffeld  V.  Zenzins,  68  Hun  (N. 
Y.),  313;  52  N.  Y.  St.  R.  105;  22  N. 
y.  Supp.  1102. 
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^'  Benton  v.  McCord,  96  Ga.  393;  23 
S.  E.  392.  See  Cory  v.  Silcox,  6  Ind. 
39;  Jackson  v.  Turrell,  39  N.  J.  L.  339; 
Van  Pelt  v.  McGraw,  4  N.  Y.  110. 

="  Wylie  V.  Ohio  River  &c.  R.  Co., 
48  S.  C.  405;  26  S.  E.  676. 

™  Heath  v.  Haile,  45  S.  C.  642;  24 
S.  E.  300. 
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but  such  a  recovery  cannot  be  had  by  a  mortgagee,  after  de- 
fault in  the  mortgage,  he  having  a  right  to  possession  only 
for  the  purpose  of  foreclosure  or  sale  under  the  mortgage  to 
satisfy  the  debt.*' 

§  1907.  Breach  of  agreement  inducing  surrender  of 
mortgage. — Where  a  chattel  mortgage  on  corporation  prop- 
erty is  surrendered  on  agreement  of  the  bank  to  renew  the 
corporation  paper  and  there  is  a  breach  of  such  agreement,  as 
a  result  of  which  the  insolvency  of  the  company  is  precipitated 
so  that  but  a  small  sum  is  saved  for  creditors,  the  damages 
will  not  be  limited  to  those  which  are  merely  nominal,  but 
there  may  be  a  recovery  of  the  actual  damages  sustained.'" 

§  1908.  Breach  of  covenant  to  assume  and  pay  mortgage. 

— If  the  grantee  of  premises  covenants  to  assume  a  mortgage 
thereon  and  to  pay  the  same  he  will  be  liable  for  a  breach  of 
his  agreement  for  the  amount  of  the  debt  secured  by  the  mort- 
gage.*^ And  the  grantee  of  premises  may  recover  from  a  third 
party,  who  has  assumed  the  mortgage  on  the  premises,  the  con- 
sideration paid,  together  with  interest  and  costs,  where  he  has 
been  evicted  by  the  holder  of  the  mortgage.^  Again,  where  a 
chattel  mortgage,  given  to  secure  the  payment  of  firm  debts  by 
one  of  the  partners,  is  released  by  the  person  liable  for  such 
debts  on  the  agreement  by  a  third  person  to  pay  the  same,  the 
measure  of  damages  for  a  breach  of  such  agreement  by  failure 
to  pay  one  of  the  debts  is  the  amount  of  the  debt  remaining 
unpaid.^ 

§  1909.  Foreclosure  of  void  mortgage — ^Injury  to  busi- 
ness^Evidence. — Where  damages  for  the  breaking  up  of 
plaintiff's  business  are  claimed  in  an  action  of  trespass  for  the 
foreclosure  of  a  void  chattel  mortgage,  evidence  has  been  de- 


<°  Thompson  v.  Scheid,  39  Minn. 
102;  38  N.  W.  801. 

**  Bank  of  Commerce  v.  Bright,  77 
Fed.  949;  23  C.  C.  A.  586;  39  U.  S. 
App.  483;  14  B'nk'g  L.  J.  143. 

^  Locke  V.  Homer,  131  Mass.  93;  41 
Am.    Rep.    199.     See   also   Rice   v. 


Sanders,  152  Mass.  108;  24  N.  E. 
1079;  8  L.  R.  A.  315;  23  Am.  St.  Rep. 
804. 

^  Pearson  v.  Ford,  1  Kan.  App. 
580;  42  Pac.  257. 

"  Ley  V.  Miller,  28  Neb.  822;  45  N. 
W.   174. 
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clared  admissible  as  to  the  receipts  and  disbursements  for  each 
day  during  the  two  weeks  previous  to  the  wrong  complained 
of,  it  being  necessary  in  determining  the  amount  of  damages 
to  understand  the  nature  and  amount  of  business  carried  on 
at  the  time  the  property  was  taken.^ 

§  1910.  Damages  against  purchaser  of  mortgaged  chattels. 

— In  an  action,  by  the  mortgagee  against  a  purchaser  of  mort- 
gaged chattels  from  the  mortgagor,  for  conversion,  the  measure 
of  damages  has  been  held  to  be  the  amount  of  the  debt  and 
interest  not  in  excess  of  the  value  of  the  chattels*  But  in 
a  case  in  New  York  it  has  been  decided  that,  in  an  action  by 
the  mortgagee  to  recover  the  value  of  the  chattels  from  a  pur- 
chaser at  a  sale  under  execution  against  a  third  person,  the 
full  value  of  such  property  may  be  recovered,  though  it  is  in 
excess  of  such  sum  as  may  be  due  on  the  mortgage.** 

§  1911.  Placing  satisfaction  on  record  without  authority. 

— For  the  placing  on  record  of  the  satisfaction  of  a  mortgage 
without  any  authority,  the  recovery  against  the  person  who  has 
so  acted  will  be  limited  to  nominal  damages  only,  where  such 
act  does  not  preclude  the  mortgagee  from  foreclosing  and  has 
caused  him  no  injury.* 

§  1912.  Granting  by  mortgagor  of  right  of  way  for  rail- 
road— Recovery  by  purchaser  at  foreclosure. — Where  a  right 
of  way  is  granted  to  a  railroad  company  by  the  mortgagor 
without  the  consent  of  the  mortgagee,  and  without  any  con- 
demnation proceedings,  the  interest  of  the  latter  is  not  affected 
and  it  is  decided  that  there  may  be  a  recovery  by  either  the 
purchaser  at  the  foreclosure  sale  under  the  mortgage  or  his 
grantee  of  a  compensation  therefor,  but  not  of  damages  inci- 
dent to  the  entry  before  title  was  acquired.® 


"  Hangen  v.  Hachemeister,  114  N. 
Y.  566,  aff'g  21  J.  &  S.  532. 

"  Seibold  v.  Rogers,  110  Ala.  438; 
18  So.  312.  Examine  West  v.  White, 
165  Mass.  258;  43  N.  E.  103. 

"  Bigelow  V.  Goble,  9  App.  Div. 
(N.  Y.)  391;  41  N.  Y.  Supp.  299. 
1974 


"WyUy  V.  Quigsby,  11  S.  D.  491; 
78  N.  W.  957,  aff'g  on  reh'g  10  S.  D. 
13;  70  N.  W.  1049. 

"Fernie  v.  Chic.  R.  I.  &  P. 
Ry.  Co.  (Kan.  App.  1899)  58  Pac. 
492. 
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§  1913.  Set-off — Counterclaim,  etc. — Action  to  fore- 
close.— Where  a  purchase  money  mortgage  is  given  the  mort- 
gagor, may,  in  an  action  to  foreclose  the  same,  set  up  a  breach  of 
the  covenant  against  incumbrances  for  the  purpose  of  reducing 
the  amount  due  on  the  mortgage.^  And  in  an  action  to  fore- 
close a  purchase  money  chattel  mortgage  the  recovery  may  be 
reduced  by  showing  a  breach  of  warranty  of  the  chattel.''  So 
again  in  an  action  to  foreclose  a  chattel  mortgage  the  mortgagor 
may  set  up  as  a  counterclaim  unliquidated  damages  arising 
from  a  contract  to  sell  and  deliver  personal  property  where  by 
code  it  is  provided  that  a  counterclaim,  in  an  action  on  a  con- 
tract, of  any  other  cause  of  action  also  arising  on  a  contract 
may  be  set  up.®  But  it  has  been  decided  that  in  a  foreclosure 
action  the  defendant  cannot  set  up  as  a  counterclaim  the  pub- 
lication of  alleged  libelous  and  defamatory  statements  concern- 
ing the  defendant  in  a  notice  of  application  for  a  receiver  in 
such  action.®  And  it  has  also  been  held  that  the  defendant  in 
such  a  suit  cannot  recover  damages  arising  from  a  breach  by  the 
plaintiff  of  his  agreement  to  release  portions  of  the  premises 
from  the  lien  of  the  mortgage  as  the  same  might  be  from  time 
to  time  sold  by  the  mortgagor.^ 


=»  Kuhnen  v.  Parker,  56  N.  J.  Eq. 
286;  38  Atl.  641. 

"  Massachusetts  Loan  &  T.  Co.  v. 
Welch,  47  Minn.  183;  49  N.  W. 
740. 

"  Shelton  v.  Conant,  10  Wash.  193; 


38  Pac.  1013.  See  Wash.  Code  Prac. 
sec.  195,  subd.  2. 

^  Watts  V.  Gantt,  42  Neb.  869;  61 
N.  W.  104. 

"Warner  v.  Gouvemeur,  1  Barb. 
(N.  Y.)  36. 
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CHAPTER  LXV. 
Liens. 


§  1914.  Lienor's  damages. 

1915.  Destruction  of    lien — Extent 

of  damages  recoverable — 
Defense  of  satisfaction  in 
whole  or  part. 

1916.  Lienable  claims — Damages  for 

breach  of  employment  con- 
tract, and  for  wages  earned 
under  statute  —  Distinc- 
tion. 

1917.  Mechanic's  lien — Damages  for 

defective  work. 

1918.  Furnishing,    or    agreeing    to 

loan  money  to  discharge 
lien — Breach  of  contract — 
Measure  of  damages— Al- 
legations and  proof. 

1919.  Mortgage  lien  lost — Substan- 

tial damages. 


§  1914.  Lienor's  damages. — Under  the  California  Code 
one  having  a  lien  on  personal  property  cannot  recover  greater 
damages  for  its  conversion,  from  one  having  a  right  thereto 
superior  to  his,  after  his  lien  is  discharged,  than  the  amount 
secured  by  the  lien,  and  a  fair  compensation  for  loss  of  time 
and  expenses.'  And  it  was  decided  in  an  early  case  in  New 
York  that  the  rule  was  settled,  before  the  Code,  that  in  an  ac- 
tion between  the  general  o-mier  of  property  and  one  having 
only  a  lien  upon  it,  when  the  latter  prevailed,  his  damages 
were  limited  to  the  amount  of  his  lien.^ 


1920.  Agreement  to  loan  money  to 

discharge  lien — Breach — 
Measure  of  damages — Ef- 
fect of  embarrassed  circum- 
stances of  owner  of  land. 

1921.  Equitable  lien  to  secure  dam- 

ages resulting  from  breach 
of  contract. 

1922.  Set-off,  counterclaim  and  re- 

coupment. 

1923.  Foreclosure  of  vendor's  lien — 

Reconvention — When  only 
nominal  damages  recover- 
able. 

1924.  Mechanic's    lien   —   Set-off, 

counterclaim  and  recoup- 
ment—  Equity  —  Liqui- 
dated   and    unliquidated 


>  Cal.  Civ.  Code,  sec.  3338;  Wilker- 
son  V.  Thorp,  128  Cal.  221;  60  Pac. 
679. 
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2  Seaman  v.  Luce,  23  Barb.  (N.  Y.) 
240,  255. 
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§  1915.  Destrnction  of  lien — Extent  of  damages  re- 
coverable— Defense  of  satisfaction  in  whole  or  part. — Where 
a  valuable  mortgage  lien  as  security  for  a  debt  is  destroyed  by 
acts  of  conversion  or  other  wrongful  acts  of  the  defendant  so 
as  to  prevent  the  enforcement  of  said  lien,  it  does  not  neces- 
sarily follow  that  the  plaintiff  is  entitled  to  recover  the  full 
value  of  the  property  on  which  the  lien  existed  where  the  only 
damage  alleged  is  the  destruction  of  said  lien.  Such  lien  is 
valuable  only  as  security  for  the  debt,  and  if  the  debt  is  paid 
or  satisfied  wholly,  or  in  part,  from  other  property  held  as  a 
like  security,  or  from  another  source,  that  fact  constitutes  a  de- 
fense to  the  extent  that  the  debt  was  satisfied.^ 

§  1916.  LienaMe  claims — Damages  for  breach  of  employ- 
ment contract,  and  for  wages  earned  under  statute — Distinc- 
tion.— Lienable  claims  under  a  statute  giving  a  lien  for  labor 
performed  on  logs  do  not  include  damages  for  breach  of  a  con- 
tract of  employment  to  perform  labor,  but  only  wages  earned 
under  contract  for  the  kind  of  work  mentioned  in  the  statute. 
The  same  rule  applies  to  lienable  claims  on  logs  and  lumber  as 
on  buildings.*  So  in  an  action  to  foreclose  a  mechanic's  lien, 
the  statute  only  supplies  additional  security  to  the  laborer 
and  material-man  for  work  or  labor  done  and  materials  fur- 
nished, and  the  remedy  cannot  be  extended  to  damages  for 
breach  of  the  contract.  The  remedy  for  such  breach  is  by  an 
action  at  law,  and  such  damages  are  not  a  lien  upon  the  prop- 
erty which  was  to  be  improved.® 

§  1917,  Mechanic's  lien — Damages  for  defective  work. — 

In  a  case  in  the  District  of  Columbia  it  has  been  decided, 
without  further  discussion  of  the  question  of  damages  thus 
involved,  that  in  case  of  a  mechanic's  lien,  if  there  appears  to 
have  been  a  bona  fide  intention  to  comply  with  the  contract, 


-  Karter  v.  Fields,  130  Ala.  430;  30 
So.  504,  505,  per  Sharpe,  J.,  citing 
Waite  V.  Corbin,  109  Ala.  154;  19  So. 
505. 

*  Kennedy  v.  South  Shore  Lumber 
Co.,  102  Wis.  284;  78  N.  W.  567;  Rev. 
Stat.  sec.  3329. 


'Morgan  v.  Taylor,  5  N.  Y. 
Supp.  920,  citing  Rodboum  v.  Wine 
Co.,  67  N.  Y.  215;  Dennistown  v. 
McAllister,  4  E.  D.  Smith  (N.  Y.), 
729. 


1977 


§  1918  LIEHS. 

but  for  some  reason  or  other  not  involving  a  fraudulent  pur- 
pose there  has  been  a  partial  failure,  there  may  be  a  recovery 
of  the  contract  price,  less  the  amount  required  to  put  the  work 
in  that  condition  which  the  contract  calls  for.  The  deduction 
might  therefore  be  reasonably  made  from  this  decision  that 
such  cost  of  putting  the  work  in  the  condition  called  for  by 
the  contract  would  measure  the  damages  occasioned  by  the 
defective  work  under  a  mechanic's  lien.' 

§  1918.  Furnishing  or  agreeing  to  loan  money  to  dis- 
cliarge  lien — Breach  of  contract — Measure  of  damages — 
Allegations  and  proof. — The  measure  of  damages  where  one 
person  furnishes  money  to  another  to  discharge  liens  on  the 
lands  of  the  one  furnishing  the  money  is  limited  to  nominal 
damages  unless  the  facts  showing  special  damages  are  alleged 
and  proven.  When  tlie  person  who  contracted  to  make  the 
loan  neglects  or  refuses  so  to  do  and,the  owner  is  compelled  to 
procure  the  money  elsewhere,  the  measure  of  damages  is  the 
difference  if  any  between  the  interest  he  contracted  to  pay 
and  what  he  was  obligated  to  pay  to  procure  the  loan,  prob- 
ably limited  by  the  legal  rate.  This  rule  is  that  in  relation 
to  incumbrances,  which  is,  that  where  one  person  furnishes 
the  money  to  another  to  discharge  an  incumbrance  from  the 
land  of  the  person  furnishing  the  money,  and  the  person  un- 
dertaking to  discharge  the  incumbrance  neglects  to  do  it,  and 
the  land  is  lost  to  the  owner  by  reason  of  the  incumbrance, 
the  measure  of  damages  may  be  the  money  furnished,  with 
interest,  or  the  value  of  the  land  lost,  according  to  incum- 
brances. If  the  landowner  has  knowledge  of  his  agent's  failure 
in  time  to  redeem  the  land  himself,  his  damages  will  be  the 
money  furnished  with  interest.  But  if  the  landowner  justly 
relies  upon  his  agent,  to  whom  he  has  furnished  money  to 
discharge  the  incumbrances,  and  the  land  is  lost  without  his 
knowledge,  and  solely  through  the  fault  of  the  agent,  then 
the  agent  wiU  be  liable  for  the  value  of  the  land  lost.  Again, 
to  entitle  any  one  to  recover  more  than  nominal  damages 
for  breach  of  a  contract  to  loan  money  to  pay  incumbrances, 
it  is  necessary  not  only  to  allege  and  prove  the  contract  to 

» Beha  v.  Ottenberg,  6  Mackey  (D.  C),  348;  12  Cent.  R.  40. 
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loan  the  money,  and  its  breach,  and  that  the  person  who 
agreed  to  make  the  loan  knew  the  purpose  for  which  it  was 
to  be  used,  and  the  necessity  therefor,  but  also  that  the  land 
was  lost  to  the  owner  by  reason  of  such  liens  or  incumbrances, 
and  without  his  knowledge,  and  solely  through  the  fault  of 
the  person  who  was  to  loan  the  money,  or,  if  the  landowner 
had  notice  of  the  neglect  or  refusal  to  loan  the  money, 
that  it  was  at  such  a  time  as  to  deprive  him  of  the  opportunity 
to  procure  the  money  elsewhere  and  pay  said  liens  or  incum- 
brances, or  redeem  the  land  if  sold.' 

§  1919.    Mortgage  lien   lost — Substantial    damages. — 

Where  in  breach  of  a  bond  of  indemnity  to  protect  the  mort- 
gaged premises  against  liens  paramount  to  the  mortgage,  the 
property  is  sold  and  the  mortgage  security  lost,  the  mortgagee 
is  entitled  to  substantial  damages  although  the  debt  secured 
by  the  mortgage  is  not  yet  due.' 

§1920.  Agreement  to  loan  money  to  discharge  lien — 
Breach — Measure  of  damages — Effect  of  embarrassed  cir- 
cumstances of  owner  of  land. — In  contemplation  of  law 
money  is  always  to  be  had  in  the  market,  and  procurable  at 
the  lawful  rate  of  interest,  and  if  the  owner  of  real  estate, 
who  has  a  contract  with  another  to  loan  him  money  to  pay 
liens  on  his  land  who  refuses  so  to  do,  has  knowledge  of  such 
refusal  in  time  to  give  him  an  opportunity  to  seek  for  it  else- 
where, the  fact  that  he  cannot  procure  the  money,  on  account 
of  being  in  embarrassed  circumstances,  will  not  entitle  him  to 
recover  more  than  nominal  damages,  for  the  reason  that  no 
party's  condition  in  respect  to  the  measure  of  damages  is  any 
worse  for  having  failed  in  his  engagement  to  a  person  whose 
affairs  are  embarrassed  than  if  the  same  result  had  occurred 
with  one  in  prosperous  or  affluent  circumstances.' 


'  Lowe  v.  Turpie,  147  Ind.  652;  44 
N.  E.  25;  37  L.  R.  A.  233  (rehearing 
denied  47  N.  E.  150;  37  L.  R.  A.  245), 
per  Monks,  J.,  quoting  Blood  v.  Wil- 
kins,  43  Iowa,  565,  and  citing  Fon- 
taine V.  Lumber  Co.  (Mo.)  18  S.  W. 
1147,  and  comparing  Bank  v.  Cook, 


49  Law  T.  N.  S.  674;  Manahan  v. 
Smith,  19  Ohio  St.  384. 

'  Mechanics  Sav.  Bk.  of  Providence 
V.  Thompson  (Minn.),  59  N.  W.  1054. 

'  Monks,  J.,  in  Lowe  v.  Turpie,  147 
Ind.  652;  44  N.  E.  25,  33;  37  L.  R.  A. 
233  (rehearing  denied  47  N.  E.  150; 
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§  1921.  Equitable  lien  to  secure  damages  resulting  from 
breacli  of  contract. — Where  a  contract  for  the  sale  of  a  street 
railway  required  the  purchaser  to  operate  it  for  a  certain  number 
of  years,  and  to  extend  its  line,  such  condition  being  a  part  of 
the  consideration  of  the  deed  of  sale,  any  one  not  an  innocent 
purchaser  is  bound  by  the  stipulation  and  charged  with  knowl- 
edge of  the  fact  that  it  formed  part  of  such  consideration,  and 
where  the  directors  of  the  selling  corporation  would  be  indi- 
vidually benefited,  and  not  the  corporation  itself,  by  the  per- 
formance of  the  contract,  such  damages  as  result  to  said 
directors  from  failure  to  perform  are  analogous  to  a  debt  owing 
for  the  purchase  money  and  are  secured  by  an  equitable  lien.'" 

§  1922.  Set-off,  counterclaim  and  recoupment. — In  an  ac- 
tion to  foreclose  a  mechanic's  lien  a  counterclaim  can  be  set  up 
as  a  matter  of  law.^'  So  damages  for  failure  to  perform  an 
agreement  to  furnish  materials  and  build  a  house  at  an  agreed 
price,  may  be  availed  of  as  a  counterclaim  in  such  an  action.'* 
But  damages  sustained  by  the  defendant  occasioned  by  plain- 
tiff's failure  to  perform  the  contract  within  the  time  specified, 
if  recoverable,  will  not  be  allowed  as  a  counterclaiiri  in  sach  a 
suit  in  the  absence  of  evidence  showing  damages.*'     Again,  the 


37  L.  R.  A.  245),  citing  City  of  Delphi 
V.  Lowery,  74  Ind.  520,  527,  528; 
Hagan's,  Petition  (Morgan  v.  Bridge 
Co.),  5  DiU.  (U.  S.  C.  C.)  96; Fed.  Cas. 
No.  9,802;  Mayhew  v.  Burns,  103 
Ind.  328,  338,  342;  2  N.  E.  793; 
Sutherland  on  Dam.  (2d  ed.)  sec. 
76. 

'"  Scott  V.  Farmers  and  Merchants 
Nat.  Bk.  (Tex.  Civ.  App.  1902),  66 
S.  W.  485,  rehearing  denied  67  S.  W. 
343.  The  court,  per  Key,  J.,  said; 
"  Such  damages  as  resulted  to  the 
latter  from  the  failure  to  perform  that 
agreement  are  analogous  to  a  debt 
owing  for  the  purchase  money  and 
are  secured  by  an  equitable  lien. 
That  doctrine  was  announced  in 
Howe  V.  Harding,  76  Tex.  17;  13  S. 
W.  41;  18  Am.  St.  Rep.  17  .  .  .  the 
court  held  that  Harding  had  a  lien  on 
the  land  to  secure  the  damages  re- 
1980 


suiting  to  him  from  a  breach  of  the 
contract.  See  also  Flanagan  v. 
Cushman,  48  Tex.  241;  Knight  v. 
McReynolds,  37  Tex.  204;  Thomas  v. 
Morrison  (Tex.  Civ.  App.),  46  S.  W. 
46."    Id.,  497. 

"  Bulkley  v.  Healey,  34  N.  Y.  St. 
R.  630,  per  Barnard,  P.  J.,  citing 
Lumbard  v.  Syracuse,  etc.,  R.  Co.,  62 
N.  Y.  290. 

"  Bulkley  v.  Healy,  34  N.  Y.  St.  R. 
630;  sec.  501,  N.  Y.  Code.  Examine 
McCarthy  v.  Gallagher,  53  N.  Y. 
Supp.  176;  23  N.  Y.  Supp.  884  (aff'g 
51  N.  Y.  St.  R.  144;  22  N.  Y.  Supp. 
354;  23  N.  Y.  Supp.  313),  citing 
Conover  v.  Lennon,  46  N.  Y.  St.  R. 
18;  Scribner  v.  Jacobs,  31  N.  Y.  St.  R. 
795,  796. 

"  Kenney  v.  Monahan,  53  App. 
Div.  421;  66  N.  Y.  Supp.  10,  aff'd 
169N.  Y.  591;62N.  E.  1096. 
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expense  and  trouble  of  having  a  lien  removed  from  real  estate 
may  be  set  up  as  a  counterclaim,  where  the  parties  filing  the 
lien  had  no  right  to  do  so,  and  said  lien  would,  if  it  had  re- 
mained uncancelled,  have  been  a  cloud  and  incumbrance  on 
the  property."  It  is  also  decided,  however,  that  a  lien  is  not 
a  counterclaim,  nor  the  subject  of  counterclaim,  and  cannot  be 
set  up  in  an  action  against  an  attorney  at  law  to  recover  dam- 
ages for  the  conversion  of  money  collected  and  received  by  such 
attorney.'^  And  in  an  action  for  labor  and  material  furnished 
in  remodeling  a  dwelling  house,  mechanics'  liens  cannot  be 
availed  of  as  a  set-off  where  the  defendant  has  not  paid  them, 
because  the  contractor  is  personally  liable  therefor,  and  the 
amount  thereof  could  be  recovered  from  him  ;  but  if  the  con- 
tractor were  insolvent,  or  from  other  sufficient  cause,  the  court 
might  order  the  liens  satisfied  out  of  the  amounts  due  him.'° 

§  1933.  Foreclosure  of  vendor's  lien — Reconvention — 
When  only  nominal  damages  recoverable.  — In  an  action 
to  foreclose  a  vendor's  lien  and  a  plea  of  reconvention  for 
wrongfully  suing  out  of  an  attachment  and  garnishment,  if  no 
special  damage  is  shown  nor  any  evidence  given  of  disturbance 
of  possession  only  nominal  damages  are  recoverable." 

§  1924.  Mechanic's  lien — Set-off — Counterclaim  and  re- 
coupment— Equity — Liquidated  and  unliquidated  damages. 

— While  a  court  of  equity  cannot  entertain  a  claim  for  unliq- 
uidated damages  and  while  defendants'  claim  in  an  answer  in 
an  action  to  enforce  a  mechanic's  lien  is  for  such  damages,  yet 
it  is  error  for  a  court  of  equity  to  make  an  order  striking  out 
such  answer  considered  simply  as  a  notice  of  the  purpose  of  de- 
fendants to  claim  recoupment,  but  the  fund  should  be  retained 
in  chancery  and  the  case  allowed  to  stand  over  until  the  de- 
fendants have  their  damages  arising  from  a  breach  of  the  con- 
tract and  set  out  in  the  answer  assessed  in  a  court  of  law.  The 
doctrine  of  recoupment  may  properly  be  applied  to  cases  of  this 


»  Biershenk  v.  Stokes,  43  N.  Y.  St. 
R.  788. 

"  The  Rochester  Distilling  Co.  v. 
O'Brien,  72  Hun  (N.  Y.),  462;  55  N. 
Y,  St.  B,  149. 


"  Jones  V.  Sherman  (Neb.),  51  N. 
W.  1036. 

"  Girard  v.  Moore  (Tex.  Civ.  App. 
1894),  24  S.  W.  652,  aff'd  86  Tex.  675; 
26  S.  W.  945. 
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character,  where  the  damages  are  claimed  to  arise  from  a  breach 
of  the  contract.  But  where  the  statute  in  these  lien  cases 
makes  no  provision  for  a  personal  judgment  against  the  con- 
tractor as  a  debtor,  a  cross  bill  which  sets  up  the  same  facts  as 
the  answer  is  properly  stricken  out.'^ 


"  Norton  v.  Sinkhom  (N.  J.  1901), 
50  Atl.  506.  In  this  case  the  court 
said:  "Depue,  C.  J.  .  .  .  Briefly  the 
case  is  this:  The  defendants,  Sinkhom 
&  Co.,  entered  into  a  contract  with 
the  board  of  chosen  freeholders  of  the 
county  of  Mercer  on  the  24th  day  of 
March,  1900,  for  the  grading  and  ma^ 
cadamizing  of  a  public  road  in  the 
county  of  Mercer.  The  firm  entered 
upon  the  performance  of  the  con- 
tract and  completed  it  on  or  about 
the  27th  of  October,  1900.  The  biU 
charges  that  under  the  contract  the 
sum  of  $3,000  was  due  and  payable  by 
the  boaid  of  freeholders  upon  the 
completion  and  acceptance  of  the 
work  of  macadamizing  said  road.  It 
also  charges  that  between  Septem- 
ber 1, 1900,  and  October  28, 1900,  the 
complainant,  Norton,  performed  la^ 
bor  for  the  said  Sinkhom  &  Co.,  in 
and  about  the  work  of  macadamizing 
and  grading  said  road  and  towards 
the  completion  and  performance  of 
said  contract  with  the  board  of  free- 
holders, by  furnishing  to  them  teams 
and  drivers,  and  carting  stone  and 
other  materials,  and  that  he  sold  and 
delivered  to  Sinkhom  &  Co.,  certain 
materials  which  were  used  in  the 
performance  and  completion  of  the 
road  under  said  contract,  to  the 
amount  of  $862.50.  The  bill  further 
charges  that  on  or  about  the  29th  day 
of  October,  1900,  and  within  15  days 
after  the  completion  of  said  work,  the 
complainant  filed  with  the  director  of 
the  board  of  freeholders,  and  with  the 
collector  and  financial  officer  of  said 
county,  a  notice  that  the  complainant 
claimed  a  lien  on  the  moneys  in  the 
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hands  or  under  the  control  of  the 
board  of  freeholders  of  the  county  of 
Mercer,  due  or  to  grow  due  under  said 
contract,  pursuant  to  an  act  entitled, 
'An  act  to  secure  the  payment  of 
laborers,  mechanics,  merchants,  trad- 
ers, and  persons  employed  upon  or 
furnishing  materials  towards  the  per- 
formance of  any  work  in  public  im- 
provements in  cities,  towns,  town- 
ships and  other  municipalities  in  this 
state,'  approved  March  30,  1892 
(Gen.  St.  p.  2078).  No  answer  was 
filed  by  the  county,  and  the  balance 
due  to  Sinkhom  &  Co.  from  the 
county  is  not  disputed.  The  defend- 
ants filed  an  answer,  in  the  course  of 
which  they  set  up  an  abatement  of 
the  amount  alleged  to  be  due  from 
their  firm  to  the  complainant,  reduc- 
ing it  to  the  sum  of  $259.20,  because 
the  defendants  aver  that  they  were 
obliged  to  pay  the  sum  of  $684  for 
demurrage  to  the  Pennsylvania  Rail- 
road Company  by  reason  of  carloads 
of  stone  shipped  by  the  defendants  to 
Windsor  &  Hightstown,  in  the  county 
of  Mercer,  and  which  by  the  terms  of 
the  contract  between  the  complain- 
ant and  the  defendants,  the  com- 
plainant was  obliged  to  haul  and  dis- 
tribute upon  said  roads,  but  which 
the  complainant  allowed  to  remain  at 
the  said  stations  for  an  undue  length 
of  time,  thereby  subjecting  the  said 
carloads  of  stone  to  the  charge  for 
demurrage  aforesaid,  which  the  de- 
fendants, as  shippers  of  the  same, 
were  obliged  to  pay.  The  answer 
further  sets  out  that  the  complainant 
agreed  with  the  defendant  to  cart 
said  stone  in  quantities  of  200  tons 
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per  day,  and  by  reason  of  said  com- 
plainant's carting  less  than  200  tons 
per  day,  as  aforesaid,  the  said  claim 
for  demurrage  arose,  which  said 
claim  the  defendants  would  not  have 
been  obliged  to  pay,  but  for  the  de- 
fault and  neglect  of  the  complainant 
to  perform  his  contract  in  that  be- 
half, etc.  The  same  facts  are  set  out 
in  the  answer  by  way  of  a  cross  bill, 
which  concludes  with  a  prayer  that 
an  account  may  be  taken  between 
the  complainant  and  the  defendants, 
and  that  by  order  and  decree  of  the 
court  of  chancery  the  complainant 
may  be  decreed  to  pay  to  the  defend- 
ants the  true  balance  and  amount 
owing  from  him  to  them,  and  also  for 
other  and  further  relief.  On  notice 
an  order  was  made  from  the  court  of 
chancery  that  so  much  of  the  answer 
filed  by  the  defendants  as  claimed  a 
reduction  for  the  amount  claimed  by 
the  complainant  for  materials  fur- 
nished and  labor  performed,  etc.,  on 
account  of  the  demurrage  alleged  to 
have  been  paid  by  the  defendant  on 
carloads  of  stone,  be,  and  the  same 
was  thereby,  stricken  out  of  said  an- 
swer, and  further  that  the  answer  by 
way  of  cross  biU  be  dismissed.  From 
this  order  this  appeal  was  taken." 
The  court  then  construes  the  statute 
(Gen.  St.  p.  2079)  and  continues: 
"The  questions  raised  in  this  case 
are  controlled  by  this  statute.  Where 
the  amount  due  to  the  contractor  is 
undisputed,  the  sole  question  for  ad- 
judication is  the  amount  due  to  the 
lien  claimants,  respectively,  from  the 
contractor.  When  that  fact  has  been 
ascertained,  then  the  function  of  the 
court  is  to  apportion  the  amount  due 
the  contractor  among  the  lien  claim- 
ants in  the  proper  proportion,  pro- 
vided the  fund  under  the  control  of 
the  court  is  sufficient  for  that  pur- 
pose; if  not  sufficient,  then  pro  rata 
until  the  fund  is  exhausted.    At  this 


stage  the  jurisdiction  of  the  court  un- 
der the  statute  ends.  No  personal 
judgment,  either  for  or  against  a 
lien  claimant,  can  be  given;  nor  does 
the  statute  provide  for  a  judgment 
against  a  municipality  in  case  the 
amount  due  to  the  contractor  ex- 
ceeds the  sums  due  to  the  lien  claim- 
ants. By  statute  a  set-off  with  re- 
spect to  the  rights  and  liabilities  of 
the  parties  to  the  suit  is  considered  as 
a  cross  action  brought  by  the  defend- 
ant. Prac.  Act,  sec.  134  (Gen.  St.  p. 
2555).  The  statute  which  gives  a 
right  to  set-off  restricts  the  right  to 
liquidated  damages.  It  also  provides 
that  if  on  the  trial,  the  amount  found 
to  be  due  to  the  defendant  on  his  set- 
oflf  shall  equal  or  exceed  the  amount 
due  to  the  plaintiff  on  his  cause  of 
action,  the  defendant  shall  be  entitled 
to  a  verdict  and  judgment,  which 
verdict  and  judgment  shall,  in  case  of 
such  excess,  be  for  the  amount  of 
balance  which  shall  appear  to  be  due 
to  the  defendant  on  the  adjustment 
and  allowance  of  the  debts  and  de- 
mands of  the  parties  under  the  act. 
Gen.  St.  3109.  In  Naylor  v.  Smith, 
63  N.  J.  Law,  596,  it  was  held  by  this 
court  that  a  builder  sued  under  the 
mechanic's  lien  act  could  not  set  off 
claims  due  to  him  from  the  plaintiff 
under  a  different  right.  Mr.  Justice 
Garrison,  in  delivering  the  opinion  of 
the  court,  used  this  language  'The 
statutory  remedy  of  set-off  rests  in 
spirit  and  in  reason  upon  the  avoid- 
ance of  circuity  of  action,  by  com- 
pelling the  adjustment  in  one  suit  of 
all  such  mutual  demands  as  are  coun- 
terclaims. When,  therefore,  the  leg- 
islature has  created  an  action  that 
does  not  admit  of  this  mutuality  of 
adjustment,  it  has  created  one  to 
which  neither  the  spirit,  the  reason, 
nor  the  statute  of  set-off  applies.'  If 
the  claim  set  up  by  the  defendants  in 
their  answer  be  considered  as  a  set-off 
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or  counterclaim,  it  cannot  be  made 
available  to  the  defendants  in  any 
proceeding  under  the  statute  in 
virtue  of  which  this  suit  is  main- 
tained. But  the  defendant's  claim 
as  set  out  in  the  answer,  is  not  a 
counterclaim  for  liquidated  damages, 
such  as  would  constitute  it  a  set-off. 
The  claim  set  out  in  the  answer  is  for 
unliquidated  damages  arising  from 
the  failure  of  complainant  to  perform 
his  contract  according  to  its  terms. 
The  distinction  between  a  counter- 
claim and  recoupment  is  well  settled. 
Recoupment,  at  common  law,  was  a 
claim  in  reduction  of  the  amount  due 
to  the  party.  It  was  defined  in  sec- 
tion 129  of  the  practice  act  (Gen.  St. 
p.  2555)  and  in  the  first  section  of  the 
supplement  of  March  30,  1896,  in 
these  words,  'In  actions  on  contract, 
whether  under  seal  or  not,  the  de- 
fendant may  set  up  as  a  defense  in 
abatement  of  the  damages  to  be  re- 
covered by  the  plaintiff,  a  defect  in 
or  partial  failure  of  the  consideration 
of  the  contract  sued  on;  the  defend- 
ant may  also  recoup  all  damages 
which  he  may  have  sustained  by  rea^ 
son  of  any  cause  of  action  arising  out 
of  the  contract  or  transaction  set 
forth  in  the  plaintiff's  declaration  as 
the  foundation  of  the  plaintiff's  de- 
mand, or  connected  with  the  subject 
of  the  action.'  P.  L.  1896,  p.  186. 
It  will  also  be  borne  in  mind  that  the 
doctrine  of  recoupment  had  been 
adopted  in  courts  of  equity  long  be- 
fore it  was  introduced  by  statute  into 
the  practice  of  courts  of  law.  The 
principle  that  lies  at  the  foundation 
of  this  doctrine  is  that  the  amount 
which  the  plaintiff  is  entitled  to  re- 
cover shall  be  abated  or  reduced  by 
reason  of  his  own  failure  to  perform 
obligations  which  by  the  same  con- 
tract devolved  upon  him,  whereby 
the  defendant  has  sustained  dam- 
ages. In  substance  and  effect  it  may 
1984 


be  likened  to  the  reduction  of  the 
amount  recoverable  upon  a  contract 
because  of  a  failure  of  consideration. 
There  is  great  propriety  in  the  appli- 
cation of  that  doctrine  to  oases  of 
this  kind.  The  controversy  over  the 
distribution  of  such  a  fund  concerns 
all  the  lien  claimants  where  there  are 
more  than  one  lien  claimant.  A 
court  of  equity  cannot  'decide  as  to 
the  extent,  justice  and  priority  of  the 
claims  of  all  parties'  without  consid- 
ering such  a  defense,  if  it  is  properly 
presented.  Inasmuch  as  a  defend' 
ant,  under  such  circumstances,  has  an 
option  either  to  use  recoupment  in 
reduction  of  the  amount  recoverable 
against  him,  or  to  waive  it  in  that 
action  and  bring  a  separate  suit  to 
recover  his  damages,  it  is  settled  by 
all  the  cases  that  a  defendant  who  has 
made  his  election  to  recoup  must  give 
notice  of  his  purpose  to  do  so  by  an 
appropriate  form  of  pleading.  In  the 
present  case  the  defendants  gave  no- 
tice of  their  election  to  recoup  their 
damages  by  setting  out  their  claim  in 
the  answer.  The  question  then 
arises  as  to  what  disposition  shall  be 
made  of  that  part  of  the  answer. 
The  vice  chancellor  directed  that  it 
be  struck  out.  This  ruling  appears 
to  have  been  made  on  the  ground 
that  a  court  of  equity  cannot  enter- 
tain a  claim  for  the  recovery  of  un- 
liquidated damages.  This  principle 
is  weU  settled  in  terms  as  laid  down 
by  the  vice  chancellor.  Trotter  v. 
Hecksher,  40  N.  J.  Eq.  656;  4  Atl.  83, 
and  Alpaugh  v.  Wood,  45  N.  J.  Eq. 
157;  16  Atl.  676.  But,  nevertheless, 
we  think  the  order  striking  out  this 
part  of  the  answer,  considered  simply 
as  notice  of  the  purpose  of  the  de- 
fendants to  claim  recoupment,  was 
erroneous.  We  thinlv  the  fund 
should  be  retained  in  the  court  of 
chancery,  and  the  case  allowed  to 
stand  over  until  the  defendants  shglJ 
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have  their  damages  arising  from  the 
breach  of  contract  by  the  complain- 
ant set  out  in  the  answer  assessed  in  a 
court  of  law,  within  such  time  and  in 
such  manner  as  the  court  of  chancery 
may  direct.  The  part  of  the  answer 
which  is  in  the  nature  of  a  cross  bill  is 
superfluous,  and  is  not  adapted  to 
present  the  defense.  It  is  true  that 
by  the  act  of  1896  it  is  provided  that, 
if  the  amount  of  such  damages  re- 
couped shall  exceed  the  demand  of 
the  plaintiff,  judgment  shall  be  given 
in  favor  of  the  defendant  and  against 
the  plaintiff  in  such  action  for  such 
excess,  with  costs;  but  that  part  of 
the  statute  is  inapplicable  to  this  pro- 
cedure. There  is  in  this  statute  no 
provision  for  a  personal  judgment 
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against  the  contractor  as  a  debtor. 
The  proceeding  is  in  rem — a  contro- 
versy over  a  particular  fund,  involv- 
ing only  the  amount  due  to  the  con- 
tractor from  the  owner  and  the 
amount  due  to  the  lien  claimants  re- 
spectively. This  part  of  the  answer 
which  is  in  the  nature  of  a  cross  bill, 
was  properly  struck  out  by  the  vice 
chancellor.  To  that  extent  the  order 
appealed  from  is  affirmed;  but  that 
part  of  the  order  which  directed  the 
striking  out  of  the  same  allegations 
in  the  answer  should  be  reversed,  and 
a  decree  entered  in  accordance  with 
the  views  expressed  in  this  opinion. 
No  costs  shall  be  allowed  to  either 
party." 
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§  1925.  Liability  for  damages — Generally.— In  determin- 
ing the  liability  of  a  bailee  for  damages  there  are  certain  factors 
of  governing  importance  and  these  are:  (1)  The  different 
kinds  of  bailments.'     (2)  Their  nature,  the  legal  obligations 


^  "  This  contract  is  of  five  kinds  : 
(1)  Depositum,  a  bailment  of  a  chat- 
tel to  be  kept  for  the  bailor  and  re- 
turned upon  demand  without  recom- 
pense ;  (2)  mandatum,  a  bailment 
of  a  chattel  to  one  who  undertakes, 
without  recompense,  to  do  some  act 
for  the  bailor  in  respect  to  the  thing 
bailed;  (3)  commodatum,  a  bail- 
ment of  a  chattel,  for  a  certain  time, 
to  be  used  by  the  bailee  without 
paying  for  its  use  ;  (4)  pignus,  a 
bailment  of  a  chattel  by  a  debtor  to 
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his  creditor  to  be  kept  by  the  cred- 
itor till  the  debt  be  discharged;  (5) 
locatio,  a  bailment  of  a  chattel  to 
one  who  is  to  enjoy  the  temporary 
use  thereof  and  pay,  for  such  use, 
a  reasonable  compensation  to  the 
bailor,  or  who  is  to  expend  labor  or 
services  thereon  and  receive,  for 
such  labor  or  services,  a  reasonable 
compensation  from  the  bailor." 
Robinson's  Elementary  Law,  sec. 
178. 
"  There  are  six  sorts  of  bailments. 
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arising  from  tbese  various  kinds  and  the  duty,  or  degree  of 
care  or  diligence,  imposed  thereby.^  That  eminent  authority, 
Judge  Story,  in  his  work  on  baihuents  has  classified  the  legal 
requirements  as  to  the  relative  degrees  of  duty  and  negligence 
as  follows :  "  When  the  bailment  is  for  the  benefit  of  the  bailor, 
the  law  requires  only  slight  diligence  on  the  part  of  the  bailee, 
and  of  course  makes  him  answerable  only  for  gross  neglect. 
When  the  bailment  is  for  the  sole  benefit  of  the  bailee,  the  law 
requires  great  diligence  on  the  part  of  the  bailee,  and  makes 
him  responsible  for  slight  neglect.  /  When  the  bailment  is  re- 
ciprocally beneficial  to  both  parties,  the  law  requires  ordinary 
diligence  on  the  part  of  the  bailee  and  makes  him  responsible 
for  ordinary  neglect."  ^/    It  is  also  declared  that  in  all  bail- 


The  first  sort  of  bailment  is  a  bare 
naked  bailment  of  goods  delivered 
by  one  man  to  another  to  keep  for 
the  use  of  the  bailor;  and  this  I 
call  depositum;  and  it  is  that  sort 
of  bailment  which  is  mentioned 
in  Southcope's  Case,  4  Kep.  83.  The 
second  sort  is  when  goods  or  chattels 
that  are  useful  are  lent  to  a  friend 
gratis,  to  be  used  by  him,  and  this 
is  called  coramodatum,  because  the 
thing  is  to  be  restored  in  specie. 
The  third  sort  is  when  goods  are  left 
with  the  bailee  to  be  used  by  him 
for  hire;  this  is  called  locatio  etcon- 
ductio,  and  the  lendor  is  called  the 
locator  and  the  borrower  conductor. 
The  fourth  sort  is  when  goods  or 
chattels  are  delivered  to  another  as 
a  pawn,  to  be  security  to  him  for 
money  borrowed  of  him  by  the 
bailor;  and  this  is  called  in  latin 
vadium,  and  in  English  a  pawn  or 
pledge.  The  fifth  sort  is  when  the 
goods  or  chattels  are  delivered  to  be 
carried,  or  something  is  to  be  done 
about  them  for  a  reward,  to  be  paid 
by  the  person  who  delivers  them,  to 
the  bailee,  who  is  to  do  the  thing 
about  them.  The  sixth  sort  is 
where  there  is  a  delivery  of  goods 
or  chattels  to  somebody  who  is  to 


carry  them,  or  to  do  something 
about  them  gratis,  without  any  re- 
ward for  such  work  or  carriage." 
Lord  Holt  in  Coggs  v.  Bernard,  Ld. 
Kaym.  909;  1  Smith's  Lead.  Cas.  354; 
2  Black.  Comm.  (1  Cooley's  ed.  and 
4th  ed.  by  Andrews)  451  note  2. 

As  to  other  classifications,  see  2 
Bl.  Com.  (1  Cooley's  ed.,  and  id., 
4th  ed.,  by  Andrews),  451,  note 
(citing  Jones  on  Bailm.  sees.  4-10); 
Schouler's  Bailm.  (ed.  1880)  pp.  11 
et  seq.;  Field  on  Dam.  (ed.  1876) 
sec.  359  (citing  Story's  Bailm.  sec. 2; 
2  Pars.  Cont.  88) ;  5  "  Cyo."  Law  and 
Proc.  pp.  162,  163  (citing  Jones  on 
Bailm.  sec.  36;  Schouler's  Bailm. 
sec.  14;  Story's  Bailm.  sec.  14,  and 
noting  other  classifications). 

As  to  trover  and  conversion,  see 
sees.  1105-1180,  herein. 

As  to  carriers  and  baggage,  see 
ch.  67,  68,  herein. 

2  Field  on  Dam.  (ed.  1876)  sec. 
359. 

^  This  quotation  is  given  in  Wood- 
ruff V.  Painter,  150  Pa.  St.  191;  24 
Atl.  621  ;  1  Am.  Neg.  Cas.  872, 
which  is  also  quoted  by  Duffle,  J., 
in  Sulpho  Saline  Bath  Co.  v.  Allen 
(Neb.  1902),  92  N.  W.  354;  13  Am. 
Neg.  Eep.  141,  144,  145,  which  latter 
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ments  the  nature  and  value  of  the  property  affects  the  question 
of  ordinary  care  and  this  degree  of  care  is  such  as  the  gener- 


was  a  case  where  a  batliing  house 
keeper  was  held  liable  for  the  value 
of  property  entrusted  to  his  care 
and  the  former  case  was  a  suit  to 
recover  the  value  of  a  watch,  which, 
at  the  direction  of  a  clerk,  the 
bailor  had  placed  in  a  drawer  while 
trying  on  a  suit  of  clothes. 

As  to  degree  of  care  and  diligence 
required  and  as  to  negligence  and 
degrees  thereof,  see  5  Cyc.  Law 
and  Proc.  p.  181  et  seq. ;  James  v. 
Orrell,  68  Ark.  284;  57  S.  W.  931; 
Union  Compress  Co.  v.  Nunnally, 
67  Ark.  284;  54  S.  W.  872;  Bash- 
insky  &  Co.  v.  Seals,  135  Ala.  357; 
33  So.  675;  Cartlidge  v.  Sloan  (Ala.), 
26  So.  918  ;  Higmau  v.  Camody,  112 
Ala.  267;  20  So.  480;  Taussig  v. 
Bode  &  Haslett,  134  Cal.  260;  66 
Pac.  259;  54  L.  K.  A.  774;  64  Pac. 
108;  Cusseu  v.  Southern  Cal.  Sav. 
Bk.,  133  Cal.  534;  65  Pac.  1099; 
Pusey  V.  Webb,  2  Pennewill  (Del.), 
490;  47  Atl.  701;  Bank  of  Forsyth 
V.  Davis,  113  Ga.  341;  38  S.  E.  836; 
Mauck  T.  Atlanta  Trust  &  Bkg.  Co., 
113  Ga.  242;  38  S.  E.  845;  Watson 
V.  Loughran,  112  Ga.  837;  38  S.  E. 
82;  Mayer  v.  Brensinger,  180  111. 
110;  54  K  E.  159;  Sibley  Ware- 
house &  Storage  Co.  v.  Durand  & 
Kasper  Co.,  102  111.  App.  406,  aff'd 
200  111.  354;  65  N.  E.  676;  Brewster 
V.  Weir,  93  111.  App.  588;  Saunders 
V.  Hartsook,  85  111.  App.  55 ;  Bass 
V.  Canton,  123  Ind.  444;  Loomis  v. 
Eeimers  (Iowa,  1903),  93  N.  W.  95; 
Morgan  v.  Penick,  23  Ky.  L.  Rep. 
27;  62  S.  W.  479;  Day  v.  Kenton,  22 
Ky.  L.  Rep.  1917;  62  S.  W.  3;  Kim- 
ball V.  Dahoney,  18  Ky.  L.  Rep.  937; 
38  S.  W.  3;  Garvey  v.  Crouch,  18 
Ky.  L.  Rep.  84;  35  S.  W.  273; 
O'Kelley  v.  Ferguson,  49  La.  Ann. 
1230;  22  So.  783;  Levins  v.  New 
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York,  N.  H.  &  H.  R.  E.  Co.  (Mass. 
1903),  13  Am.  Neg.  Rep.  533;  66 
N.  E.  803;  Pelton  v.  Nichols,  180 
Mass.  245;  62  N.  E.  1;  Dixon  v. 
McDonnell,  92  Mo.  App.  479;  Dailey 
V.  Black,  92  Mo.  App.  228;  Rettner 
V.  Minnesota  Cold  Storage  Co. 
(Minn.  1903),  93  N.  W.  120;  Curran 
V.  Olson  (Minn.  1903),  92  N.  W. 
1124;  Isham  v.  Post,  141  N.  Y.  100; 
56  N.  Y.  St.  R.  656;  35  N.  E.  1084; 
23  L.  E.  A.  90,  rev'g  54  N.  Y.  St,  R. 
232;  23  N.  Y.  Supp.  211,  1168;  71 
Hun,  184,  which  afe'd  23  N.  Y.  Supp. 
211;  3  Misc.  184;  Willetts  v.  Hatch, 
132  N.  Y.  41;  43  N.  Y.  St.  E.  405; 
28  Abb.  N.  C.  225;  30  N.  E.  251,  17 
L.  R.  A.  193  and  note,  afC'g  16  Daly, 
328;  32  N.  Y.  St.  R.  608;  11  N.  Y. 
Supp.  73;  Stewart  v.  Stone,  127 
N.  Y.  500;  40  N.  Y.  St.  R.  314;  28 
N.  E.  595;  14  L.  R.  A.  215,  aff'g  16 
N.  Y.  St.  R.  52;  Roberts  v.  Stuyve- 
sant  Safe  Dep.  Co.,  123  N.  Y.  57;  33 
N.  Y.  St.  R.  175;  25  N.  E.  294;  9 
L.  R.  A.  438,  rev'g  49  Hun,  117; 
16  N.  Y.  St.  R.  967;  1  N.  Y.  Supp.  862; 
King  V.  New  Brunswick,  A.  &  N. 
Y.  S.  Co.,  73  N.  Y.  Supp.  999;  36 
Misc.  555;  Whalen  v.  New  York  &■ 
S.  I.  Elec.  Co.,  68  App.  Div.  N.  Y. 
615;  71  N.  Y.  Supp.  593;  Lyons  v. 
Thomas,  68  N.  Y.  Supp.  802;  34 
Misc.  175;  Lucia  v.  Ornel,  53  App. 
Div.  (N.  Y.)  641;  66  N.  Y.  Supp. 
1136,  aff'g  46  App.  Div.  400;  61 
N.  Y.  Supp.  659;  A.  H.  Motley  & 
Co.  V.  Southern  Finishing  Co.,  126 
N.  C.  339;  35  S.  E.  601;  Merchants' 
&  M.  Nat.  Bk.  V.  William  A.  Baeder 
Glue  Co.,  164  Pa.  1;  25  Pitts.  L.  J. 
N.  S.  122;  35  W.  N.  C.  69;  2  Ohio 
Leg.  N.  69;  30  Atl.  290;  Chafee  v. 
Postal  Tel.  Cable  Co.,  35  S.  C.  372; 
Texas  C.  R.  Co.  v.  Flanary  (Tex. 
Civ.  App.),  60  S.  W.  726;  Spencer 
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ality  of  mankind  use  in  their  own  affairs/  It  may,  therefore, 
be  generally  stated,  in  connection  with  the  foregoing  principles, 
that  if  an  innkeeper  is  chargeable  with  negligence  he  is  respon- 
sible in  damages,^  except  in  cases  of  a  guest's  contributory  neg- 
ligence," and  subject  to  certain  other  exceptions.'  An  action 
for  damages  may  also  be  brought  for  such  an  unlawful  dealing 
with  a  pledge  as  constitutes  a  conversion.  The  plaintiff  may, 
however,  instead  thereof  sue  for  possession  of  the  thing 
pledged.'    And  where  stock  is  pledged  to  secure  the  payment 


V.  Shelburne,  11  Tex.  Civ.  App. 
521;  33  S.  "W.  260;  Foster  v.  Paelfio 
Clipper  Line,  30  Wash.  515;  71 
Pao.  48;  Hildebraud  v.  Carroll,  106 
Wis.  324;  82  N.  W.  145;  Sturm  v. 
Bolter,  150  U.  S.  312;  14  Sup.  Ct. 
99;  37  L.  Ed.  1093;  Northwestern 
Nat.  Bk.  V.  J.  Thompson  &  Sons 
Mfg.  Co.,  36  U.  S.  App.  413;  17  C. 
C.  A.  638;  71  Fed.  113;  Judd  v. 
New  York  &  T.  S.  S.  Co.  (U.  S.  C. 
C.  A.  Pa.),  54  0.  0.  A.  238;  117 
Fed.  206;  55  C.  C.  A.  438;  118  Fed. 
826;  MoKeage  v.  Pope,  Rap.  Jud. 
Quebec,  10  C.  S.  459;  Leggo  v. 
Welland  Vale  Mfg.  Co.  (C.  A.),  2 
Ont.  Law  Rep.  45. 

*  Minnesota  Butter  &  Cheese  Co. 
v.  St.  Paul  Cold  Storage  Warehouse 
Co.,  75  Minn.  445;  77  N.  W.  977, 
per  Buck,  J. 

^Hawley  v.  Smith,  25  Wend. 
(N.  Y.)  642;  Dickerson  v.  Rodgers, 
4Humph.  (Tenn.1.179.  See  Wood- 
worth  V.  Morse,  18  La.  Ann.  156; 
Burrows  v.  Trieber,  21  Md.  320; 
Dickinson  v.  Winchester,  4  Cush. 
(Mass.)  114;  Williams  v.  Moore,  69 
111.  App.  618;  Fisher  v.  Kelsey,  121 
U.  S.  383;  Eloox  v.  Hill,  98  U.  S. 
218. 

^  Chamberlain  v.  Masterson,  26 
Ala.  371;  Profilet  v.  Hall,  14  La. 
Ann.  524.  See  Fowler  v.  Dorlon,  24 
Barb.  (N.  Y.)  384. 

'  See  Mateer  v.  Brown,  1  Cal. 
221;   Kelsey  v.   Berry,   42  111.   469; 


Laird  v.  Eichold,  10  Ind.  212; 
Packard  v.  North  Craft,  2  Meto. 
(Ky.)  439;  Carter  v.  Hobbs,  12 
Mich.  52;  Sibley  v.  Aldrioh,  33  N. 
H.  553;  Ingallsbee  v.  Wood,  33  N. 
Y.  577;  Howth  v.  Franklin,  20  Tex. 
798;  Reed  v.  Amidon,  41  Vt.  15; 
McDaniels  v.  Robinson,  26  Vt.  316. 

Not  liable  for  loss  by  inevitable 
casualty  or  superior  force,  without 
negligence.  Merritt  v.  Claghorn,  23 
Vt.  177.  That  extraordinary  dili- 
gence is  required  of  an  innkeeper, 
see  Sasseen  v.  Clark,  37  Ga.  242; 
Packajrd  v.  Northcraft,  2  Mete. 
(Ky.)  439;  Burrows  v.  Trieber,  21 
Md.  320;  Sibley  v.  Aldrich,  .33  N. 
H.  533;  Huleb  v.  Swift  42  Barb., 
(N.  Y.)  230.  As  to  liability  for 
gross  negligence,  see  Donlan  v. 
Clark,  23  Nev.  203;  45  Pac.  1. 
That  he  is  responsible  for  keeping 
goods  well  and  safely,  and  proof  of 
want  of  negligence  is  insufficient. 
Shaw  V.  Berry,  31  Me.  478. 

8  Sohaaf  V.  Fries,  90  Mo.  App.  111. 
See  Ledberter  v.  Thomas  (Ala.),  30 
So.  343;  Brinks,  Chicago  City  Exp. 
Co.  V.  Hendricks,  104  111.  App.  154; 
Newman  v.  OIney,  118  Mich.  .545; 
77  N.  W.  9;  5  Det.  L.  N.  595;  Scott 
V.  Keid,  83  Minn.  203;  85  N.  W. 
1012;  Barber  v.  Hathaway,  169  N. 
Y.  575;  61  N.  E.  1127,  afi'g  47  App. 
Div.  165;  62  N.  Y.  Supp.  329;  Smith 
V.  Durham,  127  N.  C.  417;  37  S.  E. 
473;    Union  Credit  Bk.   v.  Mersey 
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of  a  note,  it  is  a  condition  precedent  to  maintaining  an  action 
for  damages  for  conversion  that  the  plaintiff  has  offered  to 
satisfy  the  note.'  Again,  damages  may  be  recovered  from  the 
hirer  of  a  team  where  they  result  from  the  want  of  ordinary 
care  in  its  use.^"  So  money  stolen  from  clothes  in  a  booth 
while  trj'ing  on  clothes  for  purchase  may  be  recovered  from 
the  shopkeeper.'^  And  a  bailee  of  grain,  who  is  also  a  guarantor 
of  the  undertaking  of  the  defendant,  is  liable  for  grain  sold 
and  not  accounted  for  as  stipulated.'^ 


§  1926.  Same  subject  continued. — Damages  for  loss  by 
fire  of  goods  in  its  warehouse  awaiting  call  may  be  recovered 
of  a  railroad  company  whose  negligence  prevented  firemen  from 
reaching  the  fire  and  extinguishing  it,  as  they  would  otherwise 
have  done  without  loss.'^  So  damages  may  also  be  recovered  for 
the  delivery  of  wheat  of  an  inferior  quality  to  that  guaranteed 
in  the  receipt  given  for  storage.'*  If,  however,  goods  are 
placed  in  cold  storage  without  any  express  contract  for  stor- 
age, and  they  are  at  the  risk  of  plaintiff,  no  damages  are  re- 
coverable for  injuries  occasioned  by  natural  causes  of  which  the 
plaintiffs  had  knowledge.*^  And  where,  without  negligence 
on  his  part  some  of  the  goods  in  possession  of  a  carrier  as  a 


Dock  &  Harbor  Board,  81  Law  T. 
N.  S.  44;  68  L.  J.  Q.  B.  842  (1899); 
2  Q.  B.  205. 

'  Clarke  v.  Adam  ( Tex.  Civ.  App. 
1902),  69  S.  W.  1016.  Examine 
Meyer  Bros.  Drug  Co.  v.  Matthews 
(Ark.),  64  S.  W.  264;  Reardou  v. 
Patterson,  19  Mont.  231;  47  Pac. 
956;  Barber  v.  Hathaway,  169  N.  Y. 
575;  61  N.  E.  112,  afl'g  47  App.  Div. 
165;  62  N.  Y.  Supp.  329;  Usher  v. 
Van  Vranken,  48  Ap  p.  Di  v.  413 ;  63  N. 
Y.  Supp.  104;  Kaminski  v.  Schefer, 
46  App.  Div.  170;  61  N.  T.  Supp. 
771;  Muhlenberg  v.  Tacoma,  25 
Wash.  36;  64  Pac.  925;  Kush  v.  First 
Nat.  Bk.,  36  U.  S.  App.  248;  17  C.  C. 
A.  627;  71  Fed.  102. 

loPurnell  v.  Miner,  49  Neb.  555; 
68  N.  W.  942. 

11  Hunter  v.  Eeed,  12  Pa.  Super. 
1990 


Ct.  112.  See  this  case  and  others 
cited  at  end  of  sec.  1928,  herein.        » 

12  Johnson  v.  Allen,  70  Conn.  738; 
40  Atl.  1056. 

1^  Hardraan  v.  Montana  U.  K.  Co. 
(U.  S.  C.  C.  A.  9th  C),  48  U.  S. 
App.  570;  27  C.  C.  A.  417;  83  Fed. 
88;  39  L.  R.  A.  300.  Examine  as  to 
liability  of  a  railroad  company  as 
warehouseman,  etc.,  for  damages 
sustained  by  tire  from  the  operation 
of  its  road,  Walker  v.  Eikelberry, 
7  Okla.  599;  54  Pac.  553;  13  Am.  & 
Eng.  R.  Cas.  N.  S.  253;  Okla.  Gen. 
Stat.  1893,  chap.  37. 

1*  Lawson  v.  Genesee  Farmer's 
Alliance,  J.  S.  Co.  (Id.),  43  Pac.  191; 
1  Id.  Sess.  Laws,  1891,  p.  12,  sec.  6. 

w  Sutherland  v.  Albany  Cold- 
Storage  &  W.  Co.,  55  App.  Div. 
(N.  Y.)  212;  66  N.  T.  Supp.  835. 
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warehouseman  are  stolen,  after  a  valid  attachment  issued 
against  the  consignee,  the  carrier's  liability  for  damages  ex. 
tends  only  to  the  remaining  goods  which  he  wrongfully  re- 
fuses to  deliver.^*  Nor  is  a  warehouseman  liable  for  damages 
where  by  reason  of  an  unprecedented  flood,  grain  stored  is  in- 
jured by  the  falling  of  the  walls,  unless,  after  notice  of  the  un- 
safe condition  of  the  building,  he  fails  to  exercise  ordinary  care 
and  diligence  in  preparing  against  the  damage."  Again,  if 
the  owner  of  property  expressly  assumes  the  risk  of  the  dam- 
age or  loss,  as  in  case  of  an  exception  therefrom  in  favor  of  the 
charterer  of  a  vessel,  such  agreement  operates  as  an  exemption 
of  liability  of  the  charterer."*  And  if  a  bailor  knows  of  the 
unfitness  of  the  place  of  storage  of  goods  provided  by  his 
bailee,  or  he  has  equal  opportunities  by  the  inspection,  etc.,  with 
the  bailee  of  knowing  it,  he  cannot  recover  of  the  latter  for 
damages  resulting  to  his  goods  by  reason  of  such  unfitness.^ 
Nor  can  there  be  a  recovery  for  depreciation  in  stocks  pledged 
for  a  loan  where  they  are  attached  in  an  action  against  the 
pledgee,  but  their  disposition  by  him  is  not  thereby  prevented, 
and  the  depreciation  arises  after  said  attachment  issues  and 
before  the  pledgor  can  pay  the  loan.^  Nor  are  damages  re- 
coverable from  a  bailee  who  detains  goods  to  secure  him  for 
work  done  thereon,  where  no  tender  of  the  amount  due  thereon 
is  made  by  the  bailor.^ 

§  1927.  Damages   recoveraWe— General  decisions. — The 

damages  recoverable  for  breach  of  an  agreement  to  redeem  and 
deliver  certain  property  pledged  for  a  partnership  is  the 
amount  for  which  the  same  was  pledged.^  A  recovery  may 
also  be  had,  by  one  tenant  in  common  of  a  gold  mine,  of  his 
portion  of  the  proceeds  of  working  the  mine,  together  with  the 
actual  profit  thereon,  where  the  other  tenant  in  common  has 


18  Frank  v.  Central  R.  Co.,  9  Pa. 
Super.  Ct.  129. 

"  American  Brew.  Assoc,  v.  Tal- 
bot, 141  Mo.  674;  42  S.  W.  679;  64 
A-m.  St.  Rep.  538. 

>8  McCormiok  v.  Shippy,  119  Fed. 
226. 

w  Parker  v.  Union  Ice  &  Salt  Co., 


59  Kan.  626;  54   Pao.   672;  47  Cent. 
L.  J.  479. 

2»  Fourth    Nat.    Bk.   v.    Crescent 
Min.  Co.  (Tenn.),  52  S.  W.  1021. 

21  Kafka  v.   Levensohn,   41  N.  Y. 
Supp.  368;  18  Misc.  202. 

22  Levien  v.  Levi,  37  N.  T.    Supp. 
689;  16  Misc.  80. 
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received  the  entire  proceeds.^  And  a  bank  is  liable  to  one  of 
two  joint  depositors  to  the  full  extent  of  his  interest,  where  no 
inquiry  is  made  and  there  is  no  limitation  of  liability  in  case 
of  a  wrongful  payment.^  But  the  amount  due  from  a  factor 
to  the  principal  limits  the  recovery,  where  the  former,  to  se- 
cure his  own  debt,  pledges  the  latter's  goods  to  an  innocent 
pledgee.^ 


§  1928.  To  what  extent  value  recoreraMe — Rule  and 
general  decisions. — It  is  apparent  from  the  following  deci- 
sions that,  as  between  the  bailor  and  bailee,  the  measure  of 
damages  for  breach  of  the  contract  of  bailment,  whether  the 
breach  arises  from  an  actual  or  constructive  conversion  amount- 
ing to  a  tort,  or  otherwise,  is  based  upon  the  value  of  the  prop- 
erty pledged,  the  intent  of  the  courts  being  evidently  to  award 
compensation  to  the  extent  of  the  actual  damage  sustained. 
Thus  an  agreement  to  pay  the  lessor  the  value  of  property 
damaged  or  destroyed  obligates  the  lessee  to  pay  therefor  in 
case  of  the  destruction  thereof.*  And,  unless  it  is  shown 
that  they  are  not  collectible,  the  face  value  of  collaterals  which 
are  not  returned  upon  satisfaction  of  the  debt  for  which  they 
were  pledged  may  be  recovered.*'  So  the  difference  between 
the  value  of  collateral  lost  by  the  pledgee  and  the  amount  of 
the  debt  secured,  including  principal  and  interest,  is  the  meas- 
ure of  damages  for  such  loss.^  The  value  of  collateral  secu- 
rity sold  and  not  credited  is  also  recoverable.^  And  the  value 
of  property  pledged,  and  not  the  amount  of  the  loan,  consti- 
tutes the  measure  of  compensation  against  the  pledgor,  where 
it  is  taken  and  sold  on  execution  as  the  pledgor's  property.® 
The  value  of  a  trunk  may  also  be  recovered,  where  there  is  a 
conversion  thereof  by  a  wrongful  delivery,  although  said  prop- 


28  Huff  V.  McDonald,  22  Ga.  131. 

2*  Neiman  v.   Beacon  Trust  Co., 
170  Mass.  452;  49  N.  E.  748. 

86  First  Nat.  Bk.  v.  Boyoe,  78  Ky. 
42;  39  Am.  Eep.  198. 

as  Rapid  Safety  F.  E.  Co.  v.  Hay- 
Budden  Mfg.  Co.,  77  App.  Div.  (N. 
T.)  643;  79  N.  Y.  Supp.  1145,  afE'g 
75  N.  Y.  Supp.  1008;  37  Misc.  556. 
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2'  Union  Bk.  v.  Elliott,  14  Man.  K. 
(Can.)  187. 

28  Union  Nat.   Bk.  v.  Post,  93  111. 
App.  339,  aff'g  61  N.  E.  507. 

29  Hennessey  v.  Stempel,  108  La. 
159;  32  So.  394. 

80  Soule  V.  White,  14  Me.  436,  be- 
fore the  statute  of  1835,  ch.  188. 
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erty  was  merely  left  with  the  bailee  for  safekeeping.^  So  the 
value  of  articles  left  in  a  trunk  and  belonging  to  a  wife  indi- 
vidually, may  be  recovered  from  the  bailee  with  whom  they 
were  left  for  storage.^  The  value  of  an  animal  killed  may  also 
be  recovered  from  a  bailee  for  hire  who  has  not  returned  it, 
even  though  the  killing  occurred  without  the  bailee's  fault 
subsequent  to  the  expiration  of  the  period  for  hiring.''  So  the 
value  of  an  animal  at  or  about  the  time  of  the  injury,  together 
with  expenditures  incurred  in  attempting  to  effect  a  cure,  may 
be  recovered  where  such  animal  dies  in  consequence  of  a  non- 
exercise  of  the  required  skill  in  shoeing  it  under  a  contract 
for  such  work.  If,  however,  the  requisite  care  was  exercised 
and  the  injury  and  consequent  death  was  the  result  of  acci- 
dent, there  can  be  no  recovery.^  Again,  in  case  a  part  of  the 
property  delivered  to  a  compress  company  is  lost,  the  value  re- 
coverable will  not  be  that  at  the  time  the  suit  was  commenced, 
but  the  value  at  the  time  of  discovery  of  the  loss.^  But  the 
value  of  diamond  ring  cannot  be  recovered,  where  it  is  stolen 
from  the  fob  pocket  of  a  pair  of  trousers  left  in  a  booth  of  a 
store  while  trying  on  a  suit  of  clothes  for  purchase.*^ 

§  1939.  Wrongful  conversion  by  pledgee.^ — The  value  of 
a  wagon  which  a  bailee,  who  had  taken  it  to  repair,  had  wrong- 
fully converted  and  refused  to  return  on  demand,  is  recov- 
erable.^ Again,  if  damages  are  occasioned  by  a  wrongful 
appropriation  of  pledged  stocks  by  the  pledgee,  they  may  be 
recouped  in  an  action  on  the  note  secured  by  such  collateral.® 


siMarkoe  v.  Tiffany  &  Co.,  163  N'. 
Y.  565;  57  N.  E.  1116,  aff'g  26  App. 
Div.  95;  49  N.  T.  Supp.  751. 
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83  Cochran  v.  Walker  (Tex.  Civ. 
App.),  49  S.  W.  403. 
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(Del.),  490;  47Atl.  701. 

35  Hattiesburg  Compress  Co.  v. 
Johnson  (Miss.  1908),  33  So.  654. 

36  Hunter  v.  Reed,  12  Pa.  Super. 
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of  cases  of  like  character.  See  Sul- 
pho  Saline  Bath  Co.  v.  Allen  (Neb. 
1902),  92  N.  W.  354;  Bunnell  v. 
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8' See  sees.  1114,  1125,  1137,  1146- 
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38  Bain  v.  Ganzer,  74  App.  Div.  (N. 
Y.)  621;  76  K  Y.  Supp.  820. 
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So  the  value  of  shares  of  stock  wrongfully  converted  to 
pledgee's  own  use  may  be  recovered.*  And  the  market 
price  of  stocks  at  the  time  of  default  admeasures  the  damages, 
where  thej^  are  loaned,  to  be  returned  at  a  specified  time.'"  But 
only  the  value  of  the  pledgor's  interest  in  the  property  at  the 
time  of  the  pledgee's  wrongful  conversion  can  be  recovered, 
less  the  amount  of  the  debt.* 

§  1930.  Wrongful  sale. — Generally,  any  damages  sustained 
by  the  pledgor  by  a  wrongful  sale  of  the  pledge  can  be  re- 
covered.''^ So  the  measure  of  damages  for  wrongful  sale  of 
collateral  is,  prima  facie,  where  the  security  is  the  obligation  of 
a  third  party,  the  amount  unpaid  thereon  at  the  time  of  the 
conversion,  but  the  maker's  insolvency  or  any  fact  impeaching 
the  value  of  the  security  may  be  shown  in  reduction  of  dam- 
ages.""*  And  the  difference  between  the  face  value  of  collateral 
and  the  amount  of  the  pledgor's  debt  at  the  time  of  the  sale, 
rather  than  the  full  amount  of  the  collaterals,  admeasures  the 
damages  where  such  collaterals  are  sold  for  less  than  their  face 
value  and  the  note  secured  thereby  is  transferred  after  due  to 
a  person  who  has  knowledge  that  the  security  is  for  the  pay- 
ment of  the  note.^  If  the  value  of  the  property  wrongfully 
sold  is  fixed,  such  value  with  interest  may  be  recovered.^ 

§  1931.  Notes,  bonds  and  land  certificates.^' — The  full 
value  of  a  note  pledged  can  be  recovered  by  the  pledgor  where 
the  pledgee,  the  debt  being  discharged,  wrongfully  refuses  to 
deliver  the  note.''^  So  the  full  amount  of  a  vendor's  lien  note 
pledged  as  collateral  may  be  recovered  by  a  plaintiff  who  has 


C.  A.  8th  C.)  36  U.  S.  App.  248;  17 
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rev'g  46  N.  Y.  St.  R.  967;  11  X.  Y. 
Supp.  885.  See  id.,  135  N.  Y.  469; 
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the  legal  title  and  possession,  part  of  the  debt  having  been  paid 
by  a  surety.®  The  actual  value  of  a  note  at  the  time  of  sale 
may  also  be  recovered  by  the  maker  where  it  is  secured  by  col- 
lateral and  wrongfully  sold  by  the  payee.*  And  the  value  of 
notes  deposited  as  collateral  and  wrongfully  returned  may  be 
recovered.'^  So  the  value  of  a  note  may  be  recovered  where 
the  pledgee  thereof  makes  an  unauthorized  compromise  with 
the  maker  for  less  than  its  face  value.®  And  the  value  of  the 
original  pledged  note  at  the  time  of  the  substitution  of  a  new 
note,  determines  the  damages  consequent  upon  said  substitu- 
tion, so  that  evidence  will  be  excluded  as  to  negotiations  be- 
tween the  pledgee  and  maker  after  substitution  as  to  payment 
or  collection  of  either  of  the  notes.^  It  is  decided,  however, 
that  only  the  actual  damage  sustained  and  not  the  face  value 
of  the  note  can  be  recovered  where  it  is  deposited  as  collateral 
for  a  debt  and  converted  by  the  pledgee.^*  So  the  actual  but 
not  the  face  value  of  a  note  pledged  can  be  recovered,  where 
the  pledgee  wrongfully  surrenders  it  to  the  maker  and  receives 
in  lieu  thereof  security  based  on  less  than  the  face  value  of 
the  note.®  And  where  a  national  bank  received  from  a  cus- 
tomer certain  bonds  as  collateral  security,  for  an  existing  debt 
and  for  future  obligations,  it  is  not  a  gratuitous  bailee,  and  if 
it  fails  to  exercise  ordinary  care  and  diligence  by  reason  whereof 
the  bonds  are  stolen,  the  measure  of  damages  is  the  value  of 
the  bonds  when  stolen  and  not  when  the  demand  was  made.'^ 
So  the  value  of  bonds  deposited  as  collateral  for  a  note  may  be 
recovered  upon  refusal  to  deliver  the  same  after  payment  of 


I'Bond  V.  National  Exch.  Bk. 
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^  Harrell  v.  Citizens'  Bkg.  Co., 
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the  note  is  made  and  accepted  and  the  money  retained.^  Again, 
the  value  of  transfers  of  land  certificates  as  security,  not  in 
excess  of  the  debt  secured,  or  in  case  tliey  can  be  substituted, 
the  expense  thereof  within  the  limits  of  their  value  as  security, 
constitutes  the  measure  of  damages  against  a  bank  to  which 
the  pledgee  has  sent  them  with  instructions  to  deliver  them, 
on  payment  of  a  certain  sum,  to  the  pledgor  and  said  bank  is 
guilty  of  ordinary  negligence.^ 

§  1933.  Unauthorized  surrender  of  insurance  policy  by 
pledgee."* — Damages  to  the  amount  of  the  face  value  of  an 
insurance  policy,  less  the  sum  due  the  pledgee,  may  be  recovered 
for  an  unauthorized  surrender  of  said  policy  to  the  insurer  by 
the  pledgee.*" 


§  1933.  Warehousemen — Storage. — The  difference  between 
its  market  value  on  the  day  of  its  delivery  to  the  bailor  and  its 
market  value,  in  the  same  market,  on  the  same  day,  in  its  dam- 
aged condition,  is  the  measure  of  damages  for  property  injured 
while  in  storage.'^  Storage  charges  should,  however,  be  de- 
ducted.^ So  where  goods  suffer  by  deterioration  or  are  injured 
in  cold  storage  by  the  failure  of  the  warehouseman  to  observe 


^'  August  V.  O'Brien,  50  App.  Div. 
(N.  T.)  626;  63  K.  T.  Supp.  989, 
affl'g  61  N.  y.  Supp.  720;  30  Miso. 
54. 

68  First  Nat.  Bk.  v.  First  Nat.  Bk., 
116  Ala.  520;  22  So.  976. 

^  See  sec.  1132,  herein. 

*"  Bailey  v.  American  Deposit  & 
L.  Co.,  165  N.  Y.  672;  59  N.  E.  1118, 
aff'g  52  App.  Div.  (N.  T.)  402;  65 
N.  Y.  Supp.  830.  See  also  Toplitz 
V.  Bauer,  38  App.  Div.  (N.  Y.)  623; 
57  N.  Y.  Supp.  1149,  aff'd  161  N.  Y. 
325;  55  N.  E.  1059;  Manton  v.  Rob- 
inson, 19  R.  I.  405;  37  Atl.  8;  34 
Atl.  148;  26  Ins.  L.  J.  595. 

^1  Motley  v.  Southern  Furnishing 
&  "Warehouse  Co.,  122  N.  C.  347; 
30  S.  E.  3.  "  The  true  rule  by  which 
plaintiff's  damage  should  be  ascer- 
tained .  .  .  is  to  find  what  this 
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tobacco  would  have  brought  on  the 
market  at  Greensboro"  (the  place 
of  the  date  of  the  warehouse  receipt) 
"  on  the  day  it  was  delivered  to 
plaintiffs  by  defendant,  if  it  had 
not  been  damaged;  and  then  find 
what  it  would  have  brought  on  the 
same  market,  on  the  same  day,  in 
its  damaged  condition.  These  facts 
being  found  by  the  jury  the  amount 
of  damage  will  be  ascertained  by 
subtracting  the  less  amount  from 
the  greater.  The  difference  thus 
found  will  be  the  amount  of  dam- 
age." Id.,  per  Furches,  J.  See  also 
Western  Union  Cold  Storage  Co. 
V.  Ermeling,  73  111.  App.  394,  apply- 
ing a  like  rule  to  deterioration. 

«2  Western  Union  Cold  Storage  Co. 
V.  Ermeling,  73  111.  App.  394. 
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that  degree  of  care  and  diligence  which  are  imposed  upon 
him  by  reason  of  the  peculiar  character  of  the  obligation, 
as  in  case  of  a  cold  storage  contract,  the  plaintiff  may  recover 
the  difference  between  the  value  of  the  property  in  a  sound 
condition  and  its  value  in  its  damaged  condition ;  and  where 
a  sale  of  the  property  in  its  damaged  condition  is  made  at 
the  instance  of  the  plaintiffs,  it  measures  its  value  at  the 
time  it  was  taken  out  of  cold  storage  and  sold.  Said  price 
is  subject,  however,  to  the  pledge  of  the  defendants  to  se- 
cure the  amount  due  for  storage.  But  if  goods  are  in  a  dam- 
aged condition  when  put  into  storage  nothing  can  be  recovered 
therefor.®  So  the  diminution  in  market  value  is  an  element  of 
damages  for  the  loss  by  decay  of  fruit  stored  with  a  refrigerat- 
ing company.^  If  a  refrigerating  company  undertakes  to  store 
perishable  property  at  a  temperature  below  a  certain  height, 
decay,  caused  by  the  temperature  being  allowed  to  reach  a 
much  greater  height,  is  the  specific  consequence  which  the 
contract  was  made  to  prevent,  and  if  such  decay  occasions  a 
diminution  of  market  value,  such  diminution  constitutes  an 
element  of  damages.®  But  the  market  value  of  grain  delivered 
toa  warehouseman  cannot  be  recovered,  when  no  demand  is 
made  until  after  loss  by  fire,  and  the  warehouseman  was  ready 
at  all  times  to  deliver  an  equal  amount  of  grain  of  like  quality 
with  that  deposited,  and  loss  by  fire  was  at  the  owner's  risk.* 
If  a  person  has  made  advances  on  a  warehouse  receipt,  which 
he  holds,  he  can  recover  the  amount  of  the  loan  with  interest, 
where  the  warehouseman  delivers  the  property  to  the  de- 
positor." So  the  value  of  the  property  may  be  recovered  from 
a  warehouseman  where  he  sells  said  property  without  conform- 
ing with  the  statutory  requirements  as  to  notice.^  Nor  is  the 
statute  of  frauds  a  bar  to  the  recovery  of  the  value  of  goods 
stored  in  a  warehouse  at  an  agreed  price  under  a  contract  of 


'3  Marks  v.  New  Orleans  Cold 
Storage  Co.,  107  La.  172;  31  So.  671; 
57  L.  R.  A.  271. 

"  Hyde  v.  Mechanical  Refrig.  Co., 
144  Mass.  432;  4  N.  E.  253;  11  N.  E. 
673. 

66  Hyde  v.  Mechanical  Refrig.  Co., 
144  Mass.  432;  11  N.  E.  673. 


^  McGrew  v.  Thayer  (Ind.  App. 
1900),  57  N.  E.  262. 

"  Fifth  Nat.  Bk.  v.  Providence 
Warehouse  Co.,  17  K.  I.  11^;  20  Atl. 
203;  9  L.  R.  A.  260. 

«8  Robinson  v.  Wappans,  68  N.  Y. 
Supp.815;  34  Misc.  199;  Laws,  1899, 
ch.  369. 
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sale,  to  be  paid  by  the  warehouseman  or  an  equivalent  amount 
of  the  same  kind  and  quality  to  be  returned.^  Where,  how- 
ever, property  is  damaged  while  in  storage,  damages  may  be 
recovered  only  to  the  time  of  bringing  the  suit,  and  subsequent 
prices  realized  are  only  material  upon  the  question  of  the 
market  value  at  that  time  of  what  was  left  of  the  property, 
the  damages  recoverable  in  such  cases  being  only  for  the  ac- 
tual loss  sustained.™  It  is  also  decided  that  the  market  value 
of  the  goods  at  the  time  they  were  taken  out  of  the  warehouse 
determines  the  amount  recoverable,  under  a  contract  which 
does  not  specify  the  length  of  storage  but  is  at  a  given  rate 
per  month,  and  the  rule  applies  even  though  the  parties  had 
knowledge  of  the  injury  prior  to  such  removal.'^  Again,  in 
case  property  in  storage  is  injured  by  a  failure  of  the  ware- 
houseman to  keep  the  temperature  at  the  required  degree  for 
preservation  of  the  articles  stored,  and  no  notice  is  given  the 
owner  to  remove  such  property,  and  it  does  not  appear  that 
the  plaintiffs  had  knowledge  of  the  melting  or  wasting  of  the 
ice  and  consequent  reduction  of  temperature  to  such  an  extent 
as  to  injure  their  property  until  some  damage  is  caused  thereby, 
the  damages  sustained  may  be  recovered  even  though  there 
was  no  express  contract  as  to  the  length  of  time  the  property 
was  to  remain  in  storage,  since,  in  the  absence  of  proof  contra, 
the  contract  will  be  held  a  continuing  one  until  terminated  by 
one  of  the  parties  either  by  removal  of  the  property  by  the 
plaintiffs  or  notice  to  do  so  by  defendant.''^  But  warehousemen 
cannot  be  held  for  the  value  of  property  destroyed  by  fire  upon 
the  basis  merely  of  a  statement  in  a  warehouse  receipt  that  all 
property  of  that  character  stored  with  them  is  fully  insured.''^ 
Nor  can  damages  be  recovered  for  deterioration  of  goods  stored, 
which  deterioration  could  have  been  prevented  by  the  pledgor 
who  had  freer  access  to  the  goods  than  the  pledgee.''*    If  a  re- 


69  Lawler  v.  Nicol,  12  Manitoba, 
224. 

™  Leidy  v.  Quaker  City  Cold  Stor- 
age &  Warehouse  Co.,  180  Pa.  323; 
36  Atl.  851. 

"  Holt  Ice  &  Cold  Storage  Co.  v. 
Arthur  Jordan  Co.  (Ind.  App.  1900), 
57  N.  E.  575. 
1998 


'2  Sutherland  v.  Albany  Cold  Stor- 
age &  Warehouse  Co.,  171  N.  Y.  269; 
63  N.  E.  1100,  rev'g  66  N.  T.  Supp. 
835. 

''Atwater  v.  Hannah,  116  Ga. 
745;  42  S.  E.  1007. 

M  Willetts  V.  Hatch,  132  N.  Y.  41; 
43  N.  Y.  St.  R.  405;  28  Abb.  N.  C. 
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ceipt  issued  by  a  warehouse  company  limiting  its  liability  is 
ambiguous,  it  must  be  construed  against  it,  and  exemption 
from  loss  or  damage  through  any  particular  cause  will  not  be 
construed  to  cover  a  loss  resulting  from  a  clearly  negligent 
breach  of  defendant's  duty  as  a  warehouseman  as  to  property  in 
storage." 

§  1934.  Storage  charges  where  some  of  goods  damaged 
and  recovery  is  had  for  damages. — A  warehouseman  has  the 
right  to  hold  possession  of  the  property  stored  until  the  storage 
is  paid  or  tender  made  in  due  form  of  the  charges,  and  it  can- 
not be  compensated  by  the  plaintiff's  unliquidated  claim  for 
damages.  The  fact,  however,  that  some  of  the  goods  are  dam- 
aged does  not  constitute  such  a  breach  of  a  contract  for  cold 
storage  as  to  preclude  a  recovery  of  something  for  such  services 
as  are  actually  rendered  where  there  is  an  absence  of  proof  of 
culpable  negligence  and  the  property  although  damaged  pre- 
serves some  of  its  value,  especially  so,  where  the  defendant  is 
obligated  to  pay  as  damages  the  difference  in  value  between 
the  goods  in  a  sound  condition  and  their  value  in  the  damaged 
state,  for  in  such  case  the  right  to  recover  storage  is  based  upon 
the  theory  that  if  the  goods  had  been  sound,  defendant  would 
have  been  entitled  to  storage,  and  the  plaintiff  by  such  a  rule 
of  damages  is  placed  substantially  in  the  position  he  would 
have  been  in  had  they  been  sound.'* 

§  1935.  Actual  and  exemplary  damages — Property  sold 
for  storage  charges — Warehouseman — Statute. — Exemplary 
damages  are  not  recoverable  against  a  warehouseman,  who, 
without  malice,  fraud  or  gross  negligence,  sells  property  for 
storage  charges  merely  attempting  in  good  faith  to  enforce  his 
rights.  And  although  a  statute  prohibits  the  doing  of  certain 
acts  by  a  warehouseman  and  provides  that  for  a  violation  of 
the  statute  not  only  actual  but  exemplary  damages  may  be  re- 
covered by  the  person  aggrieved,  yet  no  exemplary  damages 


225;  30  N.  E.  251,  afE'g32  N.  T.  St.  B. 
608;  11  N.  Y.  Supp.  72;  16  Daly,  328. 
™  Minnesota  Butter  &  Cheese  Co. 
V.  St.  Paul  Cold-storage  Co.,  75  Minn. 
445;  77  N.  W.  977. 


'6  Marks  v.  New  Orleans  Cold 
Storage  Co.,  107  La.  172;  31  So.  671; 
57  L.  K.  A.  271. 
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can  be  awarded  thereunder  for  an  act  which  is  a  mere  failure 
of  a  warehouseman  to  observe  all  legal  requirements  in  enforc- 
ing his  rights,  where  the  obvious  intent  of  the  statute  is  to 
grant  such  exemplary  damages  only  in  case  of  a  wilful  depart- 
ure from  duty."  In  this  case  Waterman,  J.,  said :  "  But  the 
court  instructed  that,  if  plaintiff  was  allowed  a  recovery,  he 
was  entitled  to  exemplary  damages ;  and  the  verdict  was  for 
$900,  which  manifestly  included  1200  on  this  account.  There 
is  no  specific  claim  in  the  petition  for  exemplary  damages, 
though  possibly  it  may  be  implied  from  the  fact  that  the  value 
of  the  property  is  stated  at  f  1,000,  and  judgment  is  prayed  for 
$3,000.  But  neither  malice,  fraud  nor  gross  negligence  is  al- 
leged or  proven,  and  these  or  one  of  them  is  ordinarily  an 
essential  ingredient  of  any  such  claim.'^  There  are,  however, 
some  cases  in  which  exemplary  damages  are  given  by  statute, 
as  a  necessary  accompaniment  of  actual  damages.''  The  con- 
tention here  is  that  exemplary  damages  are  given  by  statute, 
and  we  look  now  to  the  provisions  on  which  reliance  is  had. 
Section  2172,  Code  1873,  prohibits  a  warehouseman  issuing  a 
receipt  for  any  property  not  under  his  control  at  the  time. 
Section  2173  provides  for  such  property  remaining  in  store. 
Section  2171  prohibits  the  issuance  of  a  second  receipt  while 
the  first  is  outstanding.  Section  2175  is  as  follows  :  '  No  such 
person  (warehouseman)  shall  sell  or  incumber,  ship,  transfer, 
or  in  any  manner  remove  beyond  his  immediate  control,  any 
personal  property  for  which  a  receipt  or  voucher  has  been  given 
as  aforesaid,  without  the  written  consent  of  the  person  holding 
the  same,  except  to  enforce  his  lien  for  storage  and  warehouse 
charges  as  provided  for  in  this  chapter.'  Section  2176  gives  a 
right  of  action,  to  any  person  aggrieved  by  a  violation  '  of  any  of 
the  four  sections  next  preceding '  not  only  for  actual  damages,  but 
said  plaintiff  '  shall  be  entitled  to  exemplary  damages  which  he 
may  have  sustained  by  reason  of  any  such  violation,  whether 
such  person  shall  have  been  convicted  under  a  criminal  charge 
for  the  same  act  or  not.'     In  our  opinion  section  2175  refers  to  a 


"  Jeffries  v.  Snyder  (Iowa,  1900), 
81  N.  W.  678. 

™  Citing  Johnson  v.  Railroad  Co., 
51  Iowa,  25;  50  N.  W.  543;  Jones  v. 
Marshall,  56  Iowa,  739;  10  N,  W, 
2000 


264;    Williamson    v.  Stage  Co.,  24 
Iowa,  171. 

™  Citing  Code,  sec,  2418;  Thill  v. 
Pohlman,  76  Iowa,  638;  41  N.  W. 
385. 
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wilful  departure  from  duty  by  the  warehouseman,  and  not  to  a 
mere  failure,  as  here,  to  observe  all  legal  requirements  in  at- 
tempting to  enforce  his  rights.  The  last  clause  of  section  2176, 
suggesting,  as  it  does,  that  the  violations  referred  to  are  acts  of  a 
criminal  nature,  makes  quite  clear  the  correctness  of  this  con- 
struction ;  for  in  section  4088  the  doing  of  each  of  the  acts 
above  mentioned  as  proliibited  is  made  a  felony.  Exemplary 
damages  should  not  have  been  allowed."  ^ 

§  1936.  Limitation  of  liability — Cold  storage  contract. — 

While  a  warehouseman  who  receives  goods  for  cold  storage 
may  limit  his  liability  and  those  who  sign  the  limited  clause 
will  be  bound  by  its  terms,  nevertheless  such  limitation  of  lia- 
bility does  not  excuse  the  former  from  exercising  such  over- 
sight as  the  peculiar  nature  of  the  contract  requires,  and  if  he 
fails  therein  and  is  guilty  of  negligence  a  recovery  of  the  dam- 
age sustained  thereby  is  not  precluded.  Such  limited  liability 
clause  should  also  be  specific,  and  include  in  its  terms  all  dam- 
ages and  acts  for  which  the  cold  storer  does  not  hold  himself 
responsible.^' 

§  1937.  Recovery  by  bailee  against  third  party — Special 
ownersliip. — If  goods  in  the  hands  of  a  bailee  are  lost  by  the 
wrongful  act  of  a  third  party,  the  latter  is  liable  to  him  for 


80  Examine  Ingram  v.  Rankin,  74 
Wis.  406;  2  N.  W.  755,  which  states 
the  rule  as  to  damages  for  conver- 
sion of  goods  where  there  are  no 
special  circumstances  entitling 
plaintiff  to  exemplary  damages. 

81  Marks  v.  New  Orleans  Cold  Stor- 
age Co.,  107  La.  172;  31  So.  671;  57 
L.  E.  A.  271.  The  clause  was  as  fol- 
lows: "It  is  expressly  understood 
and  admitted  that  this  company  do 
not  Inspect  or  examine  condition  of 
goods  in  receiving  same,  and  there- 
fore are  not  responsible  for  contents 
or  damage.  It  is  also  further  under- 
stood that  this  company  will  not  be 
responsible  for  variation  in  tempera- 
ture that  may  arise  by  accident  to 
machinery     or     other     unforeseen 
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causes.  This  company  will  make 
special  contracts  at  increased  rates 
above  tariff  when  parties  storing  re- 
quire guaranty  of  temperature.  In 
this  case  goods  will  be  inspected  and 
examined  at  the  expense  and  risk  of 
storer.  This  company  reserves  in 
such  special  contracts  that  48 
hours'  notice  to  the  storer  that  ma- 
chinery or  building  is  disabled  will 
terminate  such  contract  and  their 
responsibility  under  same.  Not  ac- 
countable for  leakage,  depreciation, 
or  damage  by  rats."  This  clause 
was  not  specially  insisted  on  in  the 
brief  nor  was  it  pressed  in  argu- 
ment, but  the  court,  both  in  the 
original  appeal  and  on  rehearing, 
considered  the  same. 
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their  full  value,  unless  tlie  owner  interposes  by  a  suit  for  his 
own  protection.  The  sum  recovered  by  the  bailee,  above  what 
is  necessary  to  compensate  him  for  the  loss  of  his  possession 
and  special  property,  he  will  hold  in  trust  for  the  owner,  and 
the  wrongdoer  cannot  complain  that  he  is  made  to  pay  greater 
damages  than  the  plaintiff  has  sustained,  because  the  plaintiff, 
for  all  purposes  of  the  action,  represents  the  owner  and  occu- 
pies his  place.®  And  the  rule,  that  a  bailee  having  property  in 
his  possession  may  recover  the  full  amount  of  damages  caused 
by  a  third  party's  negligence,  applies  to  one  who  has  hired  a 
vehicle,  for  he  has  a  special  property  therein  which  entitles 
him  to  recover  for  any  injury  to  it  as  against  a  party  without 
title,  since  such  bailee  is  answerable  to  the  general  owner.® 
The  same  rule  has  also  been  applied  where  the  plaintiff  was 
injured  in  his  apparel  and  by  the  loss  of  money  in  his  pockets, 
and  in  that  his  horses,  harnesses  and  wagon  were  damaged  by 
his  being  thrown  from  a  bridge  for  want  of  a  sufficient  railing 
on  the  sides  thereof,  it  appearing  that  the  horses,  harnesses,  and 
wagon,  which  the  plaintiff  was  using  at  the  time  of  the  acci- 
dent, belonged  to  the  plaintiff's  uncle  by  whom  he  had  been 
given  their  use  as  long  as  he  might  wish,  to  be  returned  in  as 
good  a  condition  as  when  received,  ordinary  wear  and  depre- 
ciation excepted.  The  court  said :  "  The  defendant  being 
found  a  wrongdoer,  the  plaintiff  may  be  regarded  as  bailee 
both  of  the  horses  and  money,  and  in  that  capacity  holding  a 
special  property  in  such  chattels,  and  sufficient  to  entitle  him 
to  recover  in  his  name  for  the  entire  injury.  A  bailee  having 
special  property  may  recover  the  whole  value  of  the  property, 
holding  the  value  beyond  his  own  interest  in  trust  for  the  gen- 


82  Gillette  v.  Goodspeed,  69  Conn. 
363;  37  Atl.  973;  3  Am.  Neg.  Kep. 
343,  per  Baldwin,  J.,  citing  White  v. 
Webb,  15  Conn.  302.  In  the  princi- 
pal case  the  above  rule  of  damages 
is  stated  as  the  one  applicable  in 
such  cases  as  the  one  under  consid- 
eration,, but  it  was  found,  reversing 
the  court  below,  that  the  plaintiff's 
claim  that  the  owners  of  a  ferryboat 
had  been  guilty  of  actionable  negli- 
gence in  not  providing  proper  guards 
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for  the  ends  of  a  ferry,  by  reason  of 
which  his  horse  was  drowned  and 
his  wagon  injured,  was  not  sus- 
tained. The  case,  however,  rested 
more  particularly  in  this  respect 
upon  the  construction  of  the  statute 
and  the  duty  of  the  ferry  commis- 
sioners. 

*' American  Dist.  Teleg.  Co.  v. 
Walker,  72  Md.  454;  20  Atl.  1;  20 
Am.  St.  Kep.  479. 
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eral  owner,  and  the  judgment  recovered  by  the  bailee  may  be 
pleaded  in  bar  to  any  action  that  might  afterwards  be  brought 
by  the  general  owner  for  the  same  property."  *  So  the  value 
of  the  personal  use  of  a  race  horse,  without  including  any- 
thing for  its  winnings,  may  be  recovered  for  an  injury  to  the 
horse  by  being  run  against  while  racing,  where  the  plaintiff 
had  charge  of  the  animal  for  the  season,  receiving  a  certain 
sum  per  day  for  taking  care  of  it  and  having  its  winnings.® 
But  only  the  value  of  the  pledgor's  special  interest  in  the 
property,  not  in  excess  of  the  value  of  said  property,  can  be 
recovered  as  against  a  third  person  who  has  purchased  pledged 
corporate  stock  sold  on  execution.*  Again,  it  is  declared  in  a 
Massachusetts  case,  that  where  one  has  a  special  property  in  a 
chattel  he  may,  in  some  instances,  recover  its  full  value  against 
a  wrongdoer  who  appropriates  it ;  but  in  such  case  he  recovers 
all  that  exceeds  his  own  special  property  or  interest  therein  for 
the  benefit  of  the  general  owner  ;  when  the  wrongdoer  is  not 
a  third  person  but  the  general  owner  himself,  his  rights  are 
fully  maintained  and  circuity  of  action  is  avoided  by  permit- 
ting him  to  recover  the  value  or  amount  of  his  special  prop- 
erty or  interest  alone.  He  is  thus  fully  indemnified,  the 
balance  of  the  value  is  with  those  entitled  to  it,  and  the 
whole  controversy  is  thus  settled  in  a  single  suit.^'  The  rule 
has  also  been  applied  to  a  bailee  of  property  gratuitously 
loaned  to  him,  in  an  action  against  an  innkeeper  for  the  value 
of  property  stolen  from  his  room  while  a  guest,  and  the  court 
said  :  "  Nothing  is  better  settled  than  that,  in  actions  for  torts 
in  the  taking  and  conversion  of  personal  property  against  a 
stranger  to  the  title,  a  bailee,  mortgagee  or  other  special  prop- 
ertyman  is  entitled  to  recover  full  value,  and  must  account  to 


8*  Woodman  v.  Nottingham,  49  N. 
H.  387,  393;  6  Am.  Rep.  526,  per 
Nesmith,  J.,  citing  Littlefield  v. 
Biddeford,  29  Me.  320;  Stanley  v. 
Gaylord,  1  Gush.  (Mass.)  536;  Bar- 
ron v.  Cobleigh,  11  K  H.  560;  King 
V.  Dunn,  21  Wend.  (N.  T.)  253;  2 
Hilliard  on  Torts,  571;  Sedgw.  on 
Dam.  569. 

86  Mizner  v.  Frazier,  40  Mich.  592 ; 
29  Am.  Kep.  562. 


86  Second  Nat.  Bk.  v.  First  Nat. 
Bk.,  8  N.  D.  50;  76  N.  W.  504. 

"White  V.  Allen,  133  Mass.  423, 
per  Devens,  J.,  citing  Chamberlin  v. 
Shaw,  18  Pick.  (Mass.)  278;  Fowler 
V.  Oilman,  13  Met.  (Mass.)  267;  King 
V.  Bangs,  120  Mass.  514;  Spoor  v. 
Holland,  8  Wend.  (N.  Y.)  445;  Bur- 
dick  V.  Murray,  3  Vt.  302.  See  also 
Benjamin  v.  Stremple,  13  111.  466, 
468,  per  Treat,  C.  J. 
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the  general  owner  for  the  surplus  recovered  beyond  the  value 
of  his  own  interest,  but  as  against  the  general  owner  or  one  in 
privity  with  him,  he  can  only  recover  the  value  of  his  special 
property."  ® 

§  1938.  Interest,  costs,  expenses  and  attorney's  fees. — 

Where  a  certificate  of  deposit  for  an  agreed-upon  sum  as  liq- 
uidated damages  is  given  to  a  certain  person  to  be  delivered 
upon  an  order  which  the  parties  obligated  so  to  do  refuse  to 
sign,  such  parties  will  be  ordered  to  sign  such  order  and  will 
be  liable  for  interest  on  the  amount  from  the  time  of  the  de- 
mand for  the  order,  together  with  costs.^  And  interest  upon 
the  value  of  goods  lost  by  an  innkeeper  may  be  given  as  dam- 
ages, but  not  necessarily  so.*  So  expenses,  including  neces- 
sary attorney's  fees,  may  be  recovered  from  the  makers,  by  the 
holders  of  collateral,  when  incurred  in  collecting  the  same  by 
the  exercise  of  necessary  diligence."  And  the  expense  of  re- 
covery and  repair  of  goods  stolen  from  a  warehouse  is  recover- 
able.^ Again,  the  fall  in  the  market  price  of  sheep,  pledged 
as  collateral,  and  the  cost  of  their  keep  during  the  pledgee's 
wrongful  delay  in  selling  them  and  damages  for  the  pledgee's 
neglect  to  give  proper  care  to  the  sheep  while  they  were  in  his 
possession,  are  recoverable  where  the  facts  justify  an  inference 
of  the  pledgee's  intent  to  injure  the  pledgor.** 

§  1939.  Set-off,  reconpment  and  counterclaim. — A  claim 
for  rent  cannot  be  set  off  against  a  claim  for  the  entire  value 
of  goods  on  storage  which  are  wrongfuUj'  sold.^  But  the 
pledgee  may  recoup  the  amount  of  his  debt  in  an  action 
against  him  for  conversion.*  So  the  value  of  notes,  pledged 
as  collateral,  may  be  recovered  by  way  of  counterclaim  to  an 


88  Chamberlain  v.  West,  33  Minn. 
54;  33  N.  W.  114,  per  Mitcliell,  J. 

89  Pellas  V.  Motley,  143  X.  Y.  657; 
62  N.  T.  St.  E.  272;  38  N.  E.  100, 
afE'g46  N".  T.  St.  R.  91;  19  N.  T. 
Supp.  28. 

9»  Sparr  v.  Wilson,  11  Mo.  230. 
'1  Hanover    Nat.    Bk.    v.    Brown 
(Tenn.  Ch.  App.),  53  S.  W.  71. 
92  Jones  V.  Morgan,  90  N.   Y.  4; 
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15  Wkly.  Dig.  318,  aff'g  24  Hun, 
372.  See  Beach  v.  Earitan  &  Del. 
Bay  E.  Co.,  37  N.  Y.  457. 

93  Anderson  V.  Carothers,  18  Wash. 
520;  52  Pac.  229. 

9*  Sinaraaker  v.  Eose,  62  111.  App. 
118. 

95  New  York  &  L.  E.  E.  Co.  v. 
Davis,  38  Hun  (N.  Y.),  477, 
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action  on  the  notes,  where  the  pledgee  has  permitted  them  to 
become  barred  by  limitations.*  Nor  can  a  counterclaim  for 
damages  to  property  while  in  the  possession  of  warehouseman 
be  defeated,  in  an  action  for  a  balance  due  for  advances  to 
the  defendant  on  account  of  a  purchase  of  the  property,  on 
the  ground  of  the  joint  interest  of  others  in  the  property, 
where  such  warehouseman  dealt  with  the  defendant  solely  and 
individually  in  making  the  advances  and  accounting  for  the 
proceeds  of  the  property  sold."  Again,  the  indebtedness  of  a 
guest  can  be  availed  of  as  a  counterclaim  in  a  suit  against  an 
innkeeper  for  the  loss  of  the  guest's  property.''  And  the 
pledgee  may  when  sued  for  his  debt,  avail  himself  of  a  counter- 
claim for  damages  for  the  sale  of  collaterals  to  a  third  person, 
who,  without  notice  that  he  holds  them  as  the  pledgee's  agent, 
transfers  them  beyond  the  pledgor's  control ;  nor  is  it  necessary 
to  tender  payment  before  maintaining  such  counterclaim.'^ 


§  1940.  Evidence. — There  must  be  an  allegation  and  proof 
of  loss  by  the  neglect  claimed  to  justify  a  recovery  by  the 
pledgor  of  securities,  where  the  pledgee  has  failed  to  bring 
suit  thereon,  where  he  is  indemnified  against  loss,  on  account 
of  the  pledge,  under  a  mortgage  given  therefor.™  And  in  case 
no  damages  are  shown  no  recovery  can  be  had  for  an  unau- 
thorized foreclosure,  especially  where  diligence  and  good  judg- 
ment are  used  in  the  sale  of  the  property.'  So  the  value  of  the 
.pledgee's  special  interest  in  corporate  stock  must  be  proven  in 
an  action  against  a  purchaser  at  a  judicial  sale  to  recover  dam- 
ages.^ Again,  there  can  be  no  recovery  for  the  loss  by  deterio- 
ration of  goods  placed  in  cold  storage,  where  the  amount  thereof 
is  not  proven,  but  it  is  not  necessary  for  the  plaintiff,  in  order 


^  Hawley  Bros.  Hardware  Co.  v. 
Brownstone,  123  Cal.  643;  56  Pac. 
468.  As  to  the  right  of  set-off 
calls  against  unpaid  debentures,  see 
Christie  v.  Taunton,  [1893]  2  Ch. 
175;  41  Am.  &  Eng.  Corp.  Cas.  584. 

^''  Garvey  v.  Crouch,  18  Ky.  L. 
Rep.  84;  35  S.  W.  273. 

98  Harris  v.  Curat,  9  Abb.  Pr.  N. 
S.  (N.  T.)  199;  but  examine  Classen 
V.  Leopold,  2  Sweeney  (N.  T.)  705. 


99  First  Nat.  Bk.  v.  Rush  (U.  S.  C. 
C.  A.  8th  C),  56  U.  S.  App.  556;  29 
C.  C.  A.  333;  85  Fed.  539. 

""Fernandez  v.  Torney,  121  Cal. 
515  ;  53  Pac.  1119. 

1  Whipple  V.  Button,  175  Mass. 
365  ;  56  N.  E.  581. 

2 Second  Nat.  Bk.  v.  First  Nat. 
Bk.  8  N.  D.  50  ;  76  N.  W.  504. 
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to  recover  damages  against  the  warehouseman  for  such  dete- 
rioration, to  prove  more  than  that  the  goods  when  delivered 
into  cold  storage  were,  by  the  usual  and  ordinary  test  of  com- 
merce, classified  as  sound.  It  is  not  necessary  for  the  plaintiffs 
to  show  that  the  process  of  deterioration  had  not  begun  in 
said  goods,  or  that  the  cause  thereof  peculiar  to  that  class  of 
perishable  articles  did  not  exist,  as  in  the  case  of  insect  life, 
when  put  in  cold  storage.^  But  proof  of  the  value  of  the  article 
converted  by  the  pledgee  may  be  shown  as  of  the  time  when 
possession  was  given  him,  where  the  date  of  the  conversion 
or  the  then  condition  of  the  property  do  not  appear.^  Again, 
the  value  stated  in  a  receipt  for  the  property  stored  will  be 
evidence  of  its  value  in  an  action  for  its  loss.^  So,  evidence 
of  what  the  bailor  paid  for  the  property  is  competent  as  to  its 
value  when  lost.'*  And  where  a  model  is  delivered,  to  enable 
defendant  to  estimate  the  cost  of  manufacture,  and  the  article 
has  no  market  value,  being  of  a  new  device,  proof  of  the 
value  thereof,  in  case  of  its  loss  through  negligence  of  the 
bailee,  may,  as  the  basis  of  an  award  of  damages,  be  based 
upon  evidence  of  its  actual  cost  price.' 


8  Marks  v.  New  Orleans  Cold  Stor- 
age Co.,  107  La.  172  ;  .31  So.  671  ;  57 
L.  R.  A.  271. 

4  Lamb  v.  O'Reiley,  68  N.  Y.  St. 
R.  114  ;  24  N.  Y.  Supp.  235  ;  13  Misc. 
312. 

'Shayne  v.  Krebs,  55  111.  App.  238. 

6  Bird  V.  Everard,  53  N.  Y.  St.  R. 
2006 


210  ;  23  N.  Y.  Supp.  1008  ;  4  Misc. 
104,  a  case  of  wearing  apparel  lost 
in  a  bathing  establishment.  See 
Jones  V.  Morgan,  90  N.  Y.  4  ;  15 
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'  Waterman  v.  American  Pin  Co., 
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§  1941.  General  statement. — Actions  by  passengers  have 
been  considered  in  another  part  of  this  work/  where  the  sub- 
ject has  been  generally  treated  in  that  class  of  cases  where  the 
action  may  be  either  in  tort  or  contract.  It  is  the  purpose 
therefore  in  this  chapter  to  only  discuss  those  cases  or  actions 
which  in  the  author's  judgment  could  not  properly  be  treated 
under  the  former  subdivision. 


§  1943.  Breach  of  contract  of  carriage — Generally. — For 

the  breach  of  an  executory  contract  to  transport  a  passenger  to 
a  certain  destination  the  measure  of  damages  will  be  deter- 
mined by  considering  the  value  of  the  time  lost  by  the  injured 
party,  the  cost  of  transportation  to  such  point  and  such  other 
loss  or  expense  as  legitimately  flows  from  the  carrier's  breach 
of  its  contract.^    So  where  a  carrier  agreed  to  transport  an 


1  See  ch.  XV,  herein. 

"  Louisville  &  N.  E.  Co.  v.  Spinks, 
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opera  troupe  to  a  certain  place  by  a  specified  time  so  as  to  en- 
able such  troupe  to  give  performances  at  that  place,  there  may 
be  a  recovery  in  an  action  for  a  breach  of  such  agreement  of 
damages  for  failure  to  arrive  in  time  to  give  the  contemplated 
performances.'  And  it  has  been  decided  that  for  the  breach 
of  such  a  contract  in  consequence  of  which  a  ticket  holder  is 
obliged  to  purchase  tickets  over  another  line,  there  may  be  a 
recovery  of  damages  for  mental  suffering.*  So,  where  entry 
to  a  train  shed  is  refused  a  passenger  at  a  connecting  point  in 
the  presence  of  many  people  on  the  ground  of  his  ticket  having 
expired,  evidence  by  him  is  declared  to  be  admissible,  in  an  ac- 
tion against  the  carrier  therefor,  that  he  felt  ashamed  and 
humiliated.'  And  where  a  mileage  ticket  is  sold  by  a  carrier, 
but  a  mistake  is  made  by  it  in  negligently  inserting  the  name 
of  the  purchaser  therein  and  upon  its  being  offered  by  the  pur- 
chaser in  payment  of  fare  the  conductor  refuses  to  accept  the 
same,  an  action  against  the  company  in  case  as  well  as  assump- 
sit for  breach  of  the  contract  may  be  maintained.*  But  where 
no  special  damages  are  asked  for  in  the  complaint  in  an  action 
against  a  carrier  for  the  breach  of  its  contract  of  carriage  and 
it  does  not  appear  that  there  were  any  circumstances  of  hu- 
miliation or  indignity,  the  measure  of  damages  will  be  merely 
what  it  would  cost  the  passenger  to  reach  his  destination  in  the 
most  feasible  and  reasonable  way.'  And  damages  for  physical 
discomfort,  pain,  and  injuries  to  limbs  or  feet  occasioned  by 
walking  the  distance  are  declared  not  to  be  recoverable.^  Nor 
can  there  be  a  recovery  in  an  action  for  failure  to  transport  an 
opera  troupe  in  time  to  give  advertised  performances  at  a  cer- 
tain place  for  loss  due  to  the  breaking  up  of  such  troupe  owing 
to  the  want  of  expected  receipts  from  such  performances.' 


O.  E.  Co.  V.  Oarr,  71  Md.  135.  See 
Williams  v.  Vanderbilt,  28  N.  T. 
217  ;  The  Zenobia,  1  Abb.  Adra.  80. 

» Poster  V.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.,  56  Fed.  434. 

'St.  Louis,  A.  &  T.  E.  Co.  v. 
Berry  (Tex.  App.),  15  S.  W.  48. 

6  Cleveland,  C.  C.  &  St.  L.  Ry.  Co. 
V.  Kinsley  (Ind.  App.  1901),  60  N.  E. 
169. 

2008 


6Holden  v.  Rutland  R.  Co.,  72 
Vt.  156;  47  Atl.  403. 

'  Rose  V.  King,  76  App.  Div.  (K. 
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» Foster  v.  Cleveland,  C.  C.  &  St. 
L.  Ry.  Co.,  66  Fed.  434. 
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§  1943.  Failure  to  deliver  ticket  to  person  as  agreed 
upon — Special  damages. — "Where  a  railroad  company  fails  to 
keep  its  agreement  to  furnish  a  person  with  a  ticket  for  pas- 
sage to  a  designated  place  upon  a  certain  specified  day,  and 
at  the  time  of  the  agreement  the  company  is  informed  of  any 
special  loss  or  damage  which  may  result  to  such  person  if  he 
is  not  furnished  transportation  on  that  day,  the  company  will 
be  liable  for  such  special  loss  or  damage.  So  where  a  rail- 
road company  at  the  time  it  agreed  to  furnish  a  ticket  on  a 
certain  day  was  informed  that  delivery  was  necessary  on  that 
day  to  enable  the  person  to  proceed  to  the  place  designated, 
so  that  he  might  appear  for  the  purpose  of  exhibition,  in  ac- 
cordance with  an  engagement  to  that  effect,  it  was  held  that 
such  statement  sufficiently  informed  the  company  of  the  special 
circumstances  and  that  it  was  liable,  where  it  failed  to  deliver 
the  ticket,  for  the  special  damages  which  he  sustained  from 
the  loss  of  such  benefits  as  he  would  have  received  under 
the  contract.'"  And  where  the  holder  of  a  mileage  book  which 
provided  that  the  mileage  would  not  be  accepted  for  pas- 
sage, but  must  be  exchanged  for  a  continuous  passage  ticket, 
was  refused  such  a  ticket  by  the  agent  to  whom  he  made 
proper  and  timely  application  therefor,  it  was  decided  that  in 
an  action  on  the  case  he  was  entitled  to  recover  such  dam- 
ages as  he  had  sustained  in  consequence  of  such  refusal." 
But  where  a  passenger  is  refused  a  return  ticket  to  which  he 
is  entitled  under  the  contract  of  transportation  and  is  ejected 
while  attempting  to  return  without  a  ticket  and  no  special 
damages  are  alleged  or  shown,  he  may  recover  in  an  action 
for  breach  of  the  contract  the  actual  loss  in  money  which 
he  has  sustained  and  is  compelled  to  expend  in  consequence 
of  the  breach  of  contract  by  the  carrier  to  furnish  his  return 
transportation.*^ 

§  1944.  Loss  of  commutation  ticket. — Where  a  commu- 
tation ticket  is  issued  below  the  regular  rate,  on  condition 
that  no  rebate  will  be  allowed  on  account  of  its   nonuse  from 


lOLiman  v.  Pennsylvania  R.E.  Co., 
4  Misc.  (N.  Y.)  539  ;  54  N.  T.  St.  K. 
245  ;  24  N.  T.  Supp.  824. 


11  Pittsburg,  C.  C.  &  St.  L.  E.  Co. 
V.  Daniels,  90  111.  App.  154. 

12  Wilt  V.  Wabash  K.  Co.,  21   Ohio 
Cir.  Ct.  R.  579  ;  11  O.  C.  D.  589. 
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any  cause,  there  can  be  no  recovery  by  the  purchaser  upon 
its  loss  of  the  amount  paid  by  him  therefor,  or  of  damages 
for  failure  of  the  carrier  to  transport  him  without  the  pay- 
ment of  fare.*^ 

§  1946.  Breach  of  contract  as  to  staterooms. — Where  a 
husband  and  his  invalid  wife  are  assigned  to  separate  state- 
rooms in  violation  of  the  contract  of  carriage  giving  them  the 
exclusive  use  of  a  stateroom,  the  disappointment  and  irrita- 
tion of  the  husband  and  the  wife's  discomfort  and  suffering 
are  elements  to  be  considered  in  estimating  the  damages." 
And  where  a  husband  and  wife  have  contracted  for  the  ex- 
clusive use  of  a  stateroom,  it  has  been  decided  that  for  the 
act  of  a  carrier  in  forcing  them  to  receive  another  male  pas- 
senger therein,  punitive  damages  are  recoverable.^ 

§  1946.  Overcrowding  of  vessel. — Where  tickets  are  sold 
by  a  steamship  company  to  steerage  passengers  and  such  pas- 
sengers are  actually  received  largely  in  excess  of  the  number 
for  which  the  company  has  accommodations,  and  in  conse- 
quence the  passengers  are  delayed  and  injured,  there  is  a  breach 
by  the  company  of  its  contract  of  carriage  for  which  it  is 
responsible  in  damages,  and  it  is  no  defense  to  an  action  there- 
for that  permission  of  the  inspector  was  obtained  to  so  crowd 
the  vessel.'* 

§  1947.  Contract  to  furnish  cars  for  excursion. — For  the 

breach  of  a  contract  by  a  carrier  to  furnish  a  certain  number 
of  passenger  cars  for  an  excursion,  it  has  been  decided  that 
the  measure  of  damages  will  be  the  amount  of  money  lost  as 
a  consequence  of  the  breach,  in  determining  which  there  should 
be  considered  the  amount  which  plaintiff  had  received  for 
tickets  and  which  he  was  obliged  to  refund,  together  with  such 
sum  as  would  have  been  received  from  the  sale  of  other  tick- 
ets had  the  train  gone  as  contemplated  and  also  the  amount 
expended  for  advertising  and  other  necessary  expenses,  de- 


ls Southern  Ey.   Co.  V.  De  Saus- 
sure,  116  Ga.  53;  42  S.  E.  479. 

"Morrison  v.  The  John  L.  Steph- 
ens, Fed.  Cas.  No.  9,847. 
2010 


15  Morrison  v.  The  John  L.  Steph- 
ens, Fed.  Cas.  No.  9,847. 
w  The  Valencia,  110  Fed.  221. 
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ducting  therefrom  such  sum  as  was  to  have  been  paid  for  the 
cars." 

§  1948.  Compelling  white  woman  to  ride  in  negro  coach 
— Mental  pain,  etc. — Where  a  carrier  violates  its  contract  by 
compelling  a  white  woman  to  ride  in  a  coach  used  for  the 
transportation  only  of  negroes,  it  has  been  decided  that  though 
no  physical  injury  is  sustained  there  may  be  a  recovery  for 
mental  pain  and  humiliation  which  the  plaintiff  has  suffered  as 
a  direct  result  of  such  breach.^^  It  was  said  by  the  court  in 
this  case  :  "  Again  it  is  contended  that  the  judgment  is  not 
supported  by  the  evidence  because  it  is  not  shown  that  appel- 
lee's wife  sustained  any  damages  by  reason  of  having  to  ride  in 
the  negro  car.  The  proposition  advanced  to  support  this  con- 
tention is  that  damages  are  not  recoverable  for  mental  distress 
or  humiliation  unaccompanied  with  physical  pain  or  suffering. 
In  not  seating  appellee's  wife  and  children  in  a  coach  provided 
for  white  people  and  compelling  them,  on  that  account  to  ride 
in  the  negro  car,  appellant  violated  its  contract,  and  failed  to 
discharge  its  duty  as  a  common  carrier  and  for  the  breach  of 
contract  and  neglect  of  duty  is  liable  for  such  damages  as  it 
ought  to  have  reasonably  anticipated  would  flow  therefrom. 
That  damages  for  mental  pain,  anxiety,  distress  or  humiliation 
suffered  if  the  direct  result  of  appellant's  failure  or  neglect  to 
perform  its  duty  may  be  recovered,  though  unaccompanied 
with  physical  injury,  pain,  or  suffering  is  now  too  well  settled 
in  this  state  to  admit  of  question.''  To  withhold  from  a  white 
lady  the  right  to  ride  in  a  coach  such  as  the  law  provides  to  be 
required  for  her  race,  and  to  compel  her  and  her  children  to 
ride  in  one  occupied  by  negroes,  for  whom,  under  the  law,  it 
was  provided  exclusively,  constitutes  such  a  violation  of  law 
and  breach  of  duty  as  render  a  common  carrier  of  passengers 
liable  in  damages  for  such  discomfort  and  humiliation  as  are 
proximately  caused  from  such  breach  of  duty."  ^ 


"Illinois  Cent.  E.  Co.  v.  Demars, 
44  111.  292. 

"  Missouri,  K.  &  T.  Ry.  Co.  v.  Ball, 
(Tex.  Civ.  App.  1901),  61  S.  W.  327. 
In  this  case  a  recovery  of  $1,000  for 
so  riding  a  distance  of  sixty  miles 
was  held  excessive. 


1'  Citing  Railway  Co.  v.  Arm- 
strong, 93  Tex.  31;  51  S.  W.  835; 
Railway  Co.  v.  Perkins  (Tex.  Civ. 
App.),  52  S.  W.  124. 

2°  Per  Neill,  J. 
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§  1949 


CAERIERS    OF   PASSENGEES. 


§  1949.  loss  of  or  injury  to  baggage. — The  measure  of 
damages  in  an  action  against  a  carrier  for  loss  of  a  passenger's 
baggage  is  the  value  of  the  property  lost  with  interest.^'  And 
this  is  generally  to  be  determined  not  on  the  market  value  of 
the  baggage  lost  or  what  it  could  be  sold  for  but  its  value  to 
the  passenger.®  So  in  one  case  in  which  this  qiiestion  arose 
it  was  said  by  the  court :  "  The  lost  articles  seemed  to  be  of 
such  character  .  .  .  that  they  could  not  be  said  to  have  to 
him  a  value  at  one  place  different  from  what  they  possessed  at 
another.  He  could  hardly  have  supplied  himself  in  the  mar- 
ket with  goods  in  the  same  condition  and  so  exactly  suited  to 
his  purpose  as  were  those  of  which  he  had  been  deprived. 
As  compensation  for  the  actual  loss  is  the  fundamental  principle 
upon  which  this  measure  of  damages  rests,  it  would  seem  that 
the  value  of  such  goods  to  their  owner  would  furnish  the 
proper  rule  upon  which  he  should  recover, — not  any  fanciful 
price  that  he  might  for  special  reasons  place  upon  them,  nor 
on  the  other  hand,  the  amount  for  which  he  could  sell  them  to 
others,  but  the  actual  loss  in  money  he  would  sustain  by  being 
deprived  of  articles  so  specially  adapted  to  the  use  of  himself 
and  his  family."  ^  So  for  this  purpose  testimony  of  the  owner 
of  the  baggage  is  admissible  and  is  declared  to  be  sufficient 
proof  of  value.^    If,  however,  the   articles  lost  have  a  mai'ket 


2'  Wiegand  v.  Central  R.  Co.,  75 
Fed.  370;  5  Am.  &  Eng.  R.  Cas.  N. 
S.  61;  Merrill  v.  Pac.  Transp.  Co., 
131  Cal.  582 ;  63  Pac.  915 ;  Parmelee  v. 
Raymond,  43  111.  App.  609;  Voss  v. 
Wagner  Pal.  Car  Co.,  16  Ind.  App. 
271;  44  N.  E.  1010;  Mote  v.  Chic.  & 
K  W.  Ry.  Co.,  27  Iowa,  22;  1  Am. 
Rep.  212;  The  Majors  v.  Mason,  5 
Kan.  670;  Spooner  v.  Hannibal  & 
St.  J.  R.  Co.,  23  Mo.  App.  403; 
Simpson  v.  New  York,  N.  H.  &  H. 
R.  Co.,  16  Misc.  R.  (N.  Y.)  613;  73 
N.  Y.  St.  R.  812  ;  Houston,  E.  &  W. 
T.  Ry.  Co.  V.  Scale  (Tex.  Civ.  App. 
1902),  67  S.  W.  437;  Lake  Shore  & 
M.  S.  R.  Co.  V.  Warren,  3Wyo.  134; 
6  Pac.  724;  Pro vencher  v.  Canadian 
2012 


Pac.  E.  Co.,  Montreal  L.  Eep.  5 
Super,  pt.  9. 

'■^  Parmelee  v.  Raymond,  43  111. 
App.  609;  Simpson  v.  New  York,  N. 
H.  &  H.  R.  Co.,  16  Misc.  R.  (N.  Y.) 
613;  73  N.  Y.  St.  R.  812;  38  N.  Y. 
Supp.  341;  Lake  Shore  &  M.  S.  R. 
Co.  V.  Warren,  3  Wyo.  134;  6  Pac. 
724.  Examine  Spooner  v.  Hannibal 
&  St.  J.  R.  Co.,  23  Mo.  App.  403. 

^  Railway  Co.  v.  Nicholson,  61 
Tex.  550,  cited  and  quoted  in  Cooney 
V.  Pullman  Pal.  Car  Co.,  121  Ala. 
368;  25  So.  712;  6  Am.  Neg.  Rep.  1. 

^  Cooney  v.  Pullman  Pal.  Car  Co., 
121  Ala.  368;  25  So.  712;  6  Am.  Neg. 
Rep.  1.  See  4  Elliott  on  Railroads, 
sec.  1660. 
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value,  this  is  declared  to  be  the  standard  of  value  which  should 
control  in  assessing  the  damages.^ 

§  1950.  Baggage  for  which  carrier  is  liable  in  damages. 

— Damages  in  an  action  for  loss  of  baggage  may  properly  be 
assessed  for  such  articles  of  necessity  and  convenience  as  are 
usually  carried  by  passengers  for  personal  use  and  comfort,  in- 
struction and  amusement  or  protection,  having  regard  to  the  ob- 
ject and  length  of  the  journey.^  Generally  the  articles  allowed 
as  baggage  to  accompany  the  passenger  and  which  the  carrier 
is  bound  to  transmit  as  an  insurer  are  the  personal  apparel  of 
the  passenger,  but  may  include  a  number  of  other  articles 
which  may  not  unreasonably  be  designed  for  his  pleasure,  busi- 
ness, and  convenience  upon  the  journey  which  he  is  prosecut- 
ing.^' In  a  general  sense  it  may  be  said  to  include  such  articles 
as  it  is  usual  for  persons  traveling  to  take  with  them  for  their 
pleasure,  convenience  and  comfort  according  to  the"  habits  and 
wants  of  the  class  to  which  they  belong.^  And  in  an  action 
against  a  sleeping  car  company  for  money  lost  while  occupying 
a  berth  in  a  sleeping  car,  it  is  properly  a  question  for  the  jurj-- 
to  determine  what  portion  of  such  money  is  reasonably  neces- 
sary for  the  passenger  to  complete  his  journey.^  And  as  to  the 
damages  recoverable  and  extent  of  the  carrier's  liability  for  loss 
of  money  of  a  passenger,  the  following  words  from  the  court 
in  this  last  case  are  pertinent :  "  We  think  that  the  liability  of 
the  defendant  for  the  negligent  loss  of  the  plaintiff's  money 
should  be  limited  to  that  imposed  on  a  common  carrier  for  the 


^  Cooney  v.  Pullman  Pal.  Car  Co., 
121  Ala.  368;  25  So.  712;  6  Am.  Neg. 
Rep.  1;  Spooner  v.  Hannibal  &  St. 
J.  R.  Co.,  23  Mo.  App.  403. 

^  Werner  v.  Evans,  94  111.  App. 
328;  Parmelee  v.  Fischer,  22  111. 
212;  74  Am.  Dec.  138;  Sherlock  v. 
Chic.  E.  I.  &  P.  Ry.  Co.,  85  Mo. 
App.  46;  Frankfort  v.  New  York 
Cent.  &  H.  R.  Co.,  73  N.  T.  167; 
Williams  v.  Webb,  27  Misc.  R.  (N. 
Y.)  508;  58  N.  Y.  Supp.  300,  citing 
Barrott  v.  Pullman  Pal.  Car  Co.,  51 
Fed.  796 ;  Hillis  v.  Chicago,  R.  I.  & 
p.  R,  Co.,  72  Iowa,  228;   Pullman 


Pal.  Car  Co.  v.  Gaylord,  23  Am.  L. 
Reg.  N.  S.  788.  See  4  Elliott  on 
Railroads,  sees.  1647-1649. 

2'  Illinois  Cent.  R.  Co.  v.  Mat- 
thews, 24  Ky.  L.  Rep.  1766;  72  S. 
W.  302,  per  the  court. 

28  Oakes  v.  Northern  Pac.  R.  Co., 
20  Or.  392;  26  Pac.  230;  12  L.  R.  A. 
318;  23  Am.  St.  R.  126,  per  the 
court,  cited  in  Illinois  Cent.  R.  Co. 
V.  Matthews,  24  Ky.  L.  Rep.  1766; 
72  S.  W.  302. 

29  Williams  v.  Webb,  27  Misc.  R. 
(N.  Y.)  ,508;  55  N.  Y.  Supp.  300;  6 
Am.  Neg.  R.  129. 
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§  1951  CAHKIEES   OF  PASSENGERS. 

loss  of  a  traveler's  baggage.  "While  the  ground  of  a  common 
carrier's  liability  arises  primarily  out  of  the  fact  of  its  custody 
of  the  baggage.*'  And  while  the  sleeping  car  company's  lia- 
bility is  predicated  on  negligence,  yet  in  both  cases  the  same 
rule  as  to  the  extent  of  the  liability  should  govern.^^  The 
reasons  underlying  the  limitation  of  a  common  carrier's  lia- 
bility to  money  necessary  for  the  payment  of  the  journey  un- 
dertaken are  first  that  no  additional  compensation  is  made  for 
the  transportation  of  money  in  excess  of  such  sum  or  for  the 
increased  risk  incurred,  and  second,  'the  justice  of  protecting 
the  carrier  against  fraudulent  and  collusive  claims  that  might 
be  foisted  upon  him  by  dishonest  and  unscrupulous  travelers 
....  In  our  opinion,  the  reasonable  and  just  rule  is :  where 
money  is  lost  by  the  occupant  of  a  berth  in  a  sleeping  car 
through  the  negligence  of  the  company  without  any  contribu- 
tory fault  on  his  part,  the  amount  of  the  recovery  is  limited  to 
such  sum  as  under  the  particular  circumstances  of  each  case, 
is  reasonably  necessary  to  defray  the  expenses  of  his  trip,  tak- 
ing into  consideration  his  station  in  life,  the  length,  duration 
and  purpose  of  his  journey  as  well  as  the  probable  emergencies 
that  may  be  expected  to  arise  en  route."  ^ 

§  1951.  Goods  of  which  passenger  is  not  the  owner. — 

Where  goods  of  which  a  passenger  is  not  the  owner  are 
checked  by  him  as  baggage,  he  may,  for  the  purposes  of  an  action 
against  the  carrier  to  recover  damages  for  an  injury  to  such 
goods,  be  treated  as  the  owner  where  he  is  in  fact  liable  to  the 
actual  owner  thereof  for  any  loss  or  damage  to  them.^  "  While 
it  is  true  that  a  carrier  cannot  be  made  liable  for  the  goods  of 
another  than  the  passenger  or  a  member  of  his  family  traveling 
with  him,  which  may  be  included  in  the  passenger's  baggage, 
yet  the  facts  in  this  case  tend  to  show  that  although  the 
goods  belonged  to  the  wholesale  merchants,  by  an  agreement 


80  Citing  Merrill  v.  Grinnell,  30  N. 
T.  594. 

81  Citing  Shearman  &  Redfield  on 
Neg.  (5tli  ed.)  sec.  526;  Hampton  v. 
Pullman  Pal.  Car  Co.,  42  Mo.  App. 
134;  Blum  v.  Pullman  Pal.  Car.  Co., 
1  Flip.  500. 
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82  Per  Leventritt,  J.  See  4  Elliott 
on  Railroads,  sec.  1647. 

88  Illinois  Cent.  R.  Co.  v.  Matthews, 
24  Ky.  Law  Rep.  1766;  72  S.  W. 
302. 
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between  them  and  the  appellee,  he  had  such  an  interest  in 
them,  by  reason  of  his  being  responsible  to  them  for  their  loss 
or  damage,  and  required  to  replace  them  in  such  event,  that 
they  may  fairly  be  treated  as  his  for  the  purposes  of  this 
action.  The  damage  fell  upon  him;  they  were  being  carried 
for  him ;  he  was  the  passenger."  ^  It  has  generally  been  decided, 
however,  that  there  can  be  no  recovery  from  a  carrier  for 
loss  or  injury  to  goods  of  a  third  person,  of  which  the  passenger 
is  not  the  owner  and  which  are  carried  in  his  trunk  without  the 
knowledge  of  the  carrier.* 

§  1952.  Loss  of  or  injury  to  baggage — Remote  damages, 
etc. — Evidence. — Special  damage  for  the  loss  of  profits  and 
earnings  which  might  have  been  made  by  the  plaintiff  in  an 
action  by  a  passenger  on  a  steamboat  against  the  carrier  for 
the  loss  of  a  set  of  dentist's  instruments  cannot  be  recovered,  it 
being  declared  that  in  such  an  action  only  such  damages  as 
were  contemplated  or  might  reasonably  be  supposed  to  have 
entered  into  the  contemplation  of  the  parties  are  recoverable.* 
Nor  can  there  be  a  recovery  by  a  passenger  on  a  railway  train 
of  the  value  of  costly  merchandise  carried  in  his  trunk  and 
intended  for  sale  or  for  samples  to  effect  sales  ;  ^  nor  should 
there  be  an  allowance  of  damages  for  inconvenience  due  to 
the  fact  of  the  passenger  having  her  entire  wardrobe  in  the 
trunk  which  was  carried  as  baggage  and  lost ;  *  nor  for  worry 
and  sickness  of  the  passenger  in  consequence  of  the  loss ;  ^ 
nor  for  mental  distress.*  And  testimony  should  not  be  ad- 
mitted as  to  expenditures  by  the  plaintiff  in  acquiring  similar 
property  in  place  of  that  lost.'''  And  it  has  been  decided  that 
there  can  be  no  recovery  for  expenses  incurred  by  the  plaintiff 


M  Per  O'Eear,  J. 

85  4  Elliott  on  Railroads,  sec.  1660. 

86  Brock  V.  Gale,  14  Fla.  523;  14 
Am.  Kep.  356,  and  note,  362. 

8' Simpson  v.  New  York,  N.  H.  & 
H.  R.  Co.,  16  Misc.  R.  (N.  T.)  613; 
38  N.  Y.  Supp.  341. 

88  Wiegand  v.  Central  R.  Co.,  75 
Fed.  370;  5  Am.  &  Eng.  R.  Gas.  N. 
S.  61;  Houston,  E.  *  W.  T.  Ry.  Co. 


V.  Seale  (Tex.  Civ.  App.  1902),  67  S. 
W.  437. 

39  Wiegand  v.  Central  E.  Co.,  75  Fed. 
370;  5  Am.  &  Eng.  R.  Cas.  N.  S.  61. 

«>  Houston,  E.  &  W.  T.  Ry.  Co. 
V.  Seale  (Tex.  Civ.  App.  1902),  67 
S.  W.  437. 

"Wiegand  v.  Central  R.   Co.,  75 
Fed.  370;  5  Am.  &  Eng.  R.  Cas.  N. 
S.  61;  Merrill    v.    Pacific  Transfer 
Co.,  131  Cal.  582;  63  Pao.  915. 
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§§  1953,  1954         CARRIERS    OF   PASSENGERS. 


in  looking  after  baggage  which  has  been  lost.^  Again,  where 
a  passenger  seeks  to  recover  damages  for  loss  of  baggage,  the 
burden  of  proof  is  on  him  to  show  a  dehvery  of  such  baggage 
to  the  carrier* 

§  1953.  Delay  in  delivery  of  baggage. — The  measure  of 
damages  for  delay  in  the  delivery  of  baggage  is  the  value  of 
its  use  to  the  passenger  during  the  period  of  such  delay.^ 
And  it  has  been  decided  that  perishable  articles,  such  as  fruit, 
are  not  baggage  when  placed  by  a  passenger  in  his  trunk  and 
that  damages  are  not  I'ecoverable  for  injuries  to  clothing  in 
such  trunk  caused  by  the  rotting  of  the  fruit,  owing  to  delay  by 
the  carrier  in  the  delivery  of  the  trunk.*  And  a  carrier  can- 
not by  stipulation  relieve  itself  from  liability  for  loss  of  a  pas- 
senger's effects  or  baggage  which  is  due  to  its  own  negligence.* 
It  has,  however,  been  declared  that  in  order  to  bind  a  passen- 
ger by  such  a  stipulation  in  his  ticket,  his  attention  must  have 
been  called  thereto,*'  or  the  ticket  must  have  been  received  by 
him  under  such  circumstances  as  to  show  that  when  he  pur- 
chased the  same  he  assented  to  the  condition  or  restriction.* 
Such  a  stipulation  must  also  be  reasonable.® 

1954.  Carrying  baggage  past  station — Exemplary  dam- 
ages.— Where  baggage  which  is  to  be  delivered  to  a  passenger 
at  a  certain  station  is  wrongfully  carried  past  such  station  it 
has  been  determined  that  the  jury  may,  where  they  believe  that 
such  act  was  a  wilful  one  or  committed  with  negligence  of 


^2  Provencher  v.  Canadian  Pao.  R. 
Co.,  Montreal  L.  Rep.  5  Super. 
Ct.  9. 

^  Lustig  V.  International  Nav.  Co., 
38  Misc.  E.  (N.  Y.)  802;  78  N.  Y. 
Supp.  885. 

«Gu]f,  C.  &  S.  F.  Co.  V.  Vanoil,  2 
Tex.  Civ.  App.  427;  21  S.  W.  303, 
holding  that  a  verdict  for  |125  for 
a  delay  of  a  month,  whereby  a  pas- 
senger was  greatly  inconvenienced 
was  not  excessive;  Texas  &  P.  R. 
Co.  V.  Douglas  (Tex.  Civ.  App. 
1895),  30  S.  W.  487.  See  4  Elliott  on 
Railroads,  sec.  1660, 
2016 


^  Georgia  R.  Co.  v.  Johnson,  113 
Ga.  589;  38  S.  E.  954. 

*«  Voss  V.  Wagner  Pal.  Car  Co.,  16 
Ind.  App.  271;  43  N.  E.  20;  Toledo 
&  O.  C.  R.  Co.  V.  Ambach,  10  Ohio 
C.  C.  490;  3  Ohio  Dec.  372;  Ward  v. 
McNeill,  Rap.  Jud.  Quebec,  11  C.  S. 
501.     See  sec.  1955,  post. 

"Wiegand  v.  Central  R.  Co.,  75 
Fed.  370;  5  Am.  &  Eng.  R.  Cas.  N. 
S.  61. 

**  Ranchau  v.  Rutland  R.  Co.,  71 
Vt.  142;  43  Atl.  11;  14  Am.  cS;  Eng. 
R.  Cas.  ;N'.  S.  416. 

«  The  New  England,  110  Fed.  415. 
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§1955 


such  a  character  as  to  indicate  a  wanton  disregard  of  the  rights 
of  others  award  exemplary  damages  to  the  passenger.* 


§  1955.   Stipulations  limiting  liability  for  loss  of  bag- 

-Stipulations  limiting  the  liability  of  a  carrier  for  loss 
of  a  passenger's  baggage  have  in  many  oases  been  sustained  as 
binding  upon  the  passenger.^' 


6»  Pittsburg,  C.  C.  &  St.  L.  Ey.  Co. 
V.  Lyon,  123  Pa.  St.  140;  16  Atl.  607, 
10  Am.  St.  E.  517;  2  L.  K.  A.  489; 
23  N.  C.  69. 

61  The  Kensington,  94  Fed.  885 ;  36 
C.  C.  A.  533,  aff'g  88  Fed.  331; 
Aiken  v.  Wabash  R.  Co.,  80  Mo. 
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App.  8;  2  Mo.  App.  Eep.  576;  The 
Stella,  81  Law  T.  (N.  S.)  235;  Pratt 
V.  South  Eastern  E.  Co.  [1897],  1  Q. 
B.  718;  66  L.  J.  Q.  B.  N.  S.  418.  As 
to  such  stipulations  generally,  see  4 
Elliott  on  Railroads,  sec.  1661.  See 
sec.  1953,  ante. 
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§  1956.  Delay  in  delivery— Natural  and  proximate  results 
— Special  damages — Notice  of. — Where  the  delivery  of  goods 
is  negligently  delayed  by  a  carrier  there  may,  in  an  action  for  a 
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breach  of  the  contract,  be  a  recovery  of  such  damages  as  are 
the  natural  and  proximate  results  of  its  acts  and  for  such  as 
reasonably  might  have  been  expected  to  be  within  the  contempla- 
tion of  the  parties  at  the  time  of  entering  into  the  contract  as 
the  probable  result  of  a  breach.'  And  where  the  carrier  lias 
notice  of  the  fact  that  a  delay  in  the  delivery  of  goods  will  re- 
sult in  an  unusual  loss  or  some  special  damage  to  the  shipper, 
there  may  be  a  recovery  of  the  actual  damages  sustained  where 
the  notice  was  of  such  a  character  that  it  will  be  presumed  that 
the  carrier  contracted  with  reference  thereto.^  So  where  the 
carrier  was  informed  that  the  contract  under  which  pews  were 
shipped  to  a  church,  imposed  a  penalty  for  delay  beyond  a  cer- 
tain date  and  the  carrier  was  directed  to  make  immediate  ship- 
ment of  the  same,  it  was  decided  that  there  might  be  a  recovery 
of  the  amount  of  forfeiture  which  had  been  paid  by  the  shipper 
under  the  contract.^  And  where  a  popcorn  wagon  was  received 
by  a  carrier  for  shipment  with  knowledge  of  the  fact  that  it 
was  intended  for  use  on  a  certain  daj"-,  it  was  held  that  there 
might  be  a  recovery  for  the  loss  of  profits  on  such  day  where 
the  carrier  negligently  delayed  delivery  of  the  same.*  And 
parol  evidence  of  notice  by  the  shipper  to  the  carrier  of  peculiar 
circumstances  surrounding  the  shipment,  requiring  prompt 
delivery,  as  affecting  the  measure  of  damages,  is  not  within  the 
rule  rejecting  parol  evidence  to  vary  the  terms  of  a  bill  of  lad- 
ing." But  for  a  delay  of  only  a  few  days  in  the  delivery  of  a 
package  containing  an  order  book,  with  nursery  stock,  it  was 
decided  that  the  recovery  would  be  limited  to  nominal  damages 
where  it  did  not  appear  that  the  carrier  had  notice  that  the 
shipment  included  the  order  book  or  that  it  was  necessary  to 
the  delivery  of  the  stock  to  the  customers  or  that  any  actual 
damages  had  resulted  from  the  delay.*  And  where  there  was 
a  delay  in  the  delivery  of  medicine  there  cannot  be  a  recov- 


1  Swift  Kiver  Co.  v.  Fitohburg  R. 
Co.,  169  Mass.  326;  47  N.  E.  1015; 
16  Am.  St.  R.  288;  8  Am.  &  Eng.  R. 
Cas.  N.  S.  512;  Vicksburg  &  M.  R. 
Co.  V.  Ragsdale,  46  Miss.  458. 

"  Central  Trust  Co.  v.  Savannah  & 
W.  R.  Co.,  69  Fed.  683. 

»  Illinois  Cent.  R.  Co.  v.  Southern 


Seating  &  C.  Co.,  104  Tenn.  568;  58 
S.  W.  303. 

1  Gulf,  C.  &  S.  F.  R.  Co.  V.  Comp- 
ton  (Tex.  Civ.  App.),  38  S.  W.  220. 

^  Central   Trust  Co.  v.  Savannah 
&  W.  R.  Co.,  69  Fed.  683. 

«  Wells-Fargo  &   Co.  v.  Battle,  5 
Tex.  Civ.  App.  532;  24  S.  W.  353. 
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ery  by  the  plaintiff  of  special  damages  for  pain  and  retarded 
recovery  as  a  result  of  such  delay  where  the  evidence  is  insuf- 
ficient to  show  that  the  carrier  had  notice  of  plaintiffs'  connec- 
tion with  and  interest  in  the  shipment.'  Again,  where  goods 
are  delivered  to  a  carrier  for  shipment  with  no  notice  of  any 
special  damages  which  may  result  from  delay  by  it  in  delivery, 
a  notice  to  this  effect  sometime  after  the  goods  have  been 
placed  in  the  carrier's  possession  will  not  render  it  liable  for 
such  special  damages.^ 

§  1957.  Delay  in  delivery — Measure  of  damages,  gener- 
ally.— When  a  carrier  enters  into  a  contract  to  transport 
goods  and  there  is  no  specified  time  for  performance,  the 
contract  of  carriage  should  be  performed  within  a  reasona- 
ble time,  and  for  an  unreasonable  delay  an  action  therefor 
may  be  maintained.'  And  the  general  rule  is  that  when  the 
delivery  of  goods  is  unreasonably  delayed  the  difference  in 
their  market  value  at  the  time  of  their  actual  delivery  and 
when  they  should  have  been  delivered,  constitutes  the  meas- 
ure of  damages.'"     So  in  an  action  by  a  traveling  salesman  to 


'  Pacific  Exp.  Co.  v.  Redman 
(Tex.  Civ.  App.  1901),  60  S.  W.  677. 

=  Bradley  v.  Chic.  M.  &  S.  P.  E. 
Co.,  94  Wis.  44;  68  N.  W.  410;  5 
Am.  <fe  Eng.  E.  Cas.  N.  S.  40.  See 
Missouri,  K.  &  T.  E.  Co.  v.  Belcher, 
89  Tex.  428;  35  S.  W.  6;  3  Am.  & 
Eng.  E.  Cas.  N.  S.  498. 

^Denmau  v.  Chic.  B.  &  Q.  E.  Co., 
52  Neb.  140;  71  N.  W.  967. 

1"  Central  Trust  Co.  v.  Savannah  & 
W.  E.  Co.,  69  Fed.  683;  Morrison  v. 
I.  &  V.  Florio  S.  S.  Co.,  36  Fed.  569; 
The  Ginlio,  34  Fed.  909;  The  Golden 
Eule,  9  Fed.  334;  Schmidt  v.  The 
Steamship  Pennsylvania,  4  Fed. 
548;  The  City  of  Dublin,  1  Ben.  46; 
East  Tenn.  V.  &  G.  E.  Co.  v.  John- 
son, 85  Ga.  497;  11  S.  E.  809;  8  Ey. 
&  Corp.  L.  J.  273  ;  Louisville,  N.  A. 
&c.  Ey.  Co.  V.  Heilprin,  95  111.  App. 
402;  Weston  V.  Grand  Trunk  R.  <E. 
Co.,  54  Me.  376;  Clement  &  H.  M. 
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Co.  V.  Meserole,  107  Mass.  362;  Sis- 
son  V.  Cleveland,  etc.,  E.  E.  Co.,  14 
Mich.  489;  Klass  Commission  Co.  v. 
Wabash  E.  Co.,  80  Mo.  App.  164;  2 
Mo.  App.  Eepr.  545;  Johnson-Brink- 
man  Commission  Co.  v.  Wabash  E. 
Co.,  64  Mo.  App.  590;  t)eming  v. 
Grand  Trunk  Ey.  Co.,  48  N.  H.  455; 
2  Am.  Eep.  267;  Zinn  v.  New  Jersey 
Steamboat  Co.,  49  N.  T.  442;  10  Am. 
Eep.  402;  Ward  v.  N.  T.  Cent.  E.  E. 
Co.,  47  N.  T.  29;  7  Am.  Eep.  405; 
Jones  V.  New  York  E.  E.  Co.,  29 
Barb.  (N.  Y.)  633;  Briggs  v.  New 
York  E.  E.  Co.,  28  Barb.  (N.  Y.) 
515 ;  Kent  v.  Hudson  Eiver  E.  E.  Co., 
22  Barb.  {N.  Y.)  278;  Nettles  v.  South 
Car.  E.  Co.,  7  Eich.  L.  (S.  C.)  190; 
East  Teun.  V.  &  G.  E.  Co.  v.  Hale, 
85  Tenn.  69;  1  S.  W.  620;  Wells- 
Fargo  Expr.  Co.  v.  Samuels  (Tex. 
Civ.  App.),  31  S.  W.  305;  Peet  v. 
Chic.  &  N.  W.  E.  Co.,  20  Wis.  594; 
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recover  damages  for  delay  of  a  carrier  in  forwarding  goods  to 
him  to  fill  his  orders,  it  has  been  decided  that  there  can  be  no 
recovery  by  him  for  loss  of  time  in  waiting  for  such  goods." 
But  a  recovery  of  the  damages  actually  caused  by  the  delay  of 
the  carrier  is  not  prevented  by  the  fact  that  he  failed  to  use 
ordinary  care  to  prevent  injury  after  the  carrier  failed  to  de- 
liver within  a  reasonable  time,  though  a  recovery  is  barred  of 
such  damages  as  could  have  been  prevented  by  the  exercise  of 
such  care." 

§  1958.  Delay  in  delivery — Effect  of  military  possession. 

— It  is  no  defense  to  an  action  to  recover  damages  for  an  un- 
reasonable delay  in  the  delivery  of  merchandise  by  a  carrier 
that  the  military  authorities  of  the  United  States  had  or- 
dered the  defendant  to  give  a  preference  to  government 
property  in  transportation,  where  it  does  not  appear  that 
there  was  any  interference  on  the  part  of  such  authorities 
which  prevented  the  transportation  of  the  merchandise  in 
the  usual  time.'^ 

§  1959.  Delay  in  delivery— Corpse — Mental  distress. — In 

an  action  by  a  wife  to  recover  for  the  negligent  delay  in  the 
transportation  of  the  corpse  of  her  husband,  it  has  been  de- 
cided that  damages  for  mental  distress  are  recoverable."  It 
was  said  by  the  court  in  this  case :  "  As  a  rule  mental  suf- 
fering is  not  an  element  of  the  damages  which  are  recovera- 
ble for  breach  of  a  contract,  or  in  an  action  for  a  tort  founded 
upon  a  right  growing  out  of  a  contract.  Ordinarily  the  ob- 
ject of  sending  a  telegraphic  message  announcing  the  death 
or  sickness  of  a  relative,  is  to  afford  the  person  to  be  bene- 
fited the  solace  that  may  result  from  being  present  during 
the  last  illness  of  the  relative  or  attending  his  obsequies,  as 
the  case  may  be.     The  direct  result  of  the  failure  to  perform 


Collard  v.  Southeastern  E.  Co.,  30 
L.  J.  (N.  S.)  Ex.  393;  4  Law  T.  R. 
(H.  S.)  410;  McGill  v.  Grand  Trunk 
Ey.  Co.,  19  Ont.  App.  245. 

"  Denver  &  E.  G.  K.  Co.  v.  DeWitt, 
1  Colo.  App.  419;  29  Pac.  524. 

12  Belcher  v.  Missouri,  K.  &  T.  E. 


Co.,  92  Tex.  593;  50  S.  W.  559,  rev'g 
41  S.  W.  384,  1020. 

13  Illinois  Cent.  E.  E.  Co.  v.  Mc- 
Clellan,  54  111.  58;  5  Am.  Rep.  83. 

"  Hale  V.  Bonner,  82  Tex.  33;  17 
S.  W.  605;  14  L.  E.  A.  338;  11  Ey.  & 
Corp.  L.  J.  51;  49  Am.  &  Eng.  E. 
Oas.  135. 
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the  duty  of  delivering  the  message  being  to  deprive  the  per- 
son addressed  of  this  solace  and  to  cause  distress  of  mind,  it 
is  not  unreasonable  that  he  should  have  his  compensation 
therefor.  It  is  upon  this  principle,  in  my  own  opinion,  that 
the  decisions  of  this  state  in  the  telegraphic  messages  are  to 
be  maintained.  The  same  principle  applies  in  this  case.  But, 
however  that  may  be,  we  see  no  valid  reason  why,  if  a  recov- 
ery can  be  had  for  mental  suffering  resulting  from  the  failure 
to  deliver  a  telegraph  message  announcing  the  death,  like  dam- 
ages should  be  here  denied."  ^ 

§  1960.  Delay  in  delivery — Machinery. — The  value  of  the 
use  of  a  machine  during  the  period  of  delay  in  delivery  by  a 
carrier  will  be  the  measure  of  damages  for  such  delay,  where 
the  carrier  had  notice  of  the  use  intended.^^  Such  value  may 
be  determined  by  the  rental  price  of  the  machine,"  or  its  char- 
acter, capacity,  and  running  expenses,'^  or  the  expense  of  hands 
necessarily  unemployed  during  such  time.^  Again,  where  the 
delivery  of  a  part  of  certain  machinery  was  negligently  delayed, 
the  measure  of  damages  was  declared  to  be  not  what  might 
have  been  made  by  the  machinery  during  the  time  it  was  idle, 
but  the  legal  interest  on  the  capital  invested,  the  expense  of 
hands  necessarily  left  idle  during  such  period  of  delay,  the  ex- 
pense of  sending  for  the  missing  machinery  and  such  other 
damages  as  necessarily  resulted  from  the  delay.*  But  in  the 
absence  of  notice  or  knowledge  of  some  fact  which  would  put 
a  carrier  upon  inquiry  of  the  contemplated  use  of  a  machine,  it 
is  held  that  there  can  be  no  recovery  of  its  rental  value  for  de- 
lay in  delivery.^ 

§  1961.  Delay  in  delivery — ^Live  stock. — For  the  failure  of 


15  Per  Gaines,  J.  Compare  Wells- 
Fargo  &  Co.  v.  Fuller,  4  Tex.  Civ. 
App.  213;  23  S.  W.  412. 

1^  Priestly  v.  Northern  Indiana, 
etc.,  K.  Co.,  26  111.  205;  Vicksburg 
&  M.  E.  R.  Co.  V.  Eagsdale,  46  Miss. 
458. 

1^  Vicksburg  &  M.  R.  R.  Co.  v. 
Eagsdale,  46  Miss.  458;  Gulf  0.  &  S. 
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F.  R.  Co.  V.  Gilbert  (Tex.  Civ.  App. 
1893),  22  S.  W.  760. 

18  Texas  &  P.  Ry.  Co.  v.  Hassell 
(Tex.  Civ.  App.  1900),  58  S.  W.  54. 

19  Vicksburg  &  M.  R.  Co.  v.  Rags- 
dale,  46  Miss.  458. 

20  Foard  v.  Atlantic,   etc.,   E.  E. 
Co.,  8  Jones  L.  (N.  C.)  235. 

21  Gulf  C.  &  S.  P.  R.  Co.  V.  Pettit 
(Tex,  Civ.  App.  1893),  22  S.  W.  761. 
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a  carrier  to  transport  and  deliver  cattle  at  the  time  agreed  upon, 
the  measure  of  damages  is  the  difference  between  their  market 
value  in  the  condition  in  which  they  were  delivered  and  their 
market  value  when  they  should  have  been  delivered  according 
to  the  terms  of  the  contract.*  So  if  delay  in  delivery  of  cattle 
is  occasioned  by  the  unseaworthiness  of  the  vessel  and  the 
shipowner  had  received  them  knowing  that  they  are  intended 
to  be  sold  at  the  first  possible  market  after  arrival,  the  shipper 
may  recover  for  the  loss  occasioned  by  the  fall  in  market  value 
of  such  cattle.^  And  if  there  has  been  no  decline  in  the  market 
price  of  stock  during  the  period  of  delay,  the  measure  of  dam- 
ages is  declared  to  be  the  additional  cost  of  feeding  and  caring 
for  the  same  during  such  period,  together  with  an  allowance 
for  any  injury  in  the  weight  or  fitness  for  market  resulting 
therefrom.**  Again,  it  has  been  decided  that  for  the  delay  of 
an  express  company  in  transporting  dogs,  there  may  be  a  re- 
covery of  loss  of  profits  due  to  inability  to  enter  them  at  a  dog 
show.^  There  cannot  however  be  a  recovery  of  the  difference 
in  market  value  on  two  successive  days  where  cattle  would  not 


22  The  Caledonia,  50 Fed.  567;  City 
Stools  Yards  Co.  v.  Hawkins  (Kan. 
App.),  55  Pac.  470;  Sisson  v.  Cleve- 
land &  T.  R.  Co.,  14  Mich.  489;  90 
Am.  Dec.  252;  Perry  v.  Chic.  R.  I. 
&  P.  Ry.  Co.,  89  Mo.  App.  49;  Gann 
V.  Chic.  G.  W.  R.  Co.,  72  Mo.  App. 
34;  Wilson  v.  Missouri  P.  R.  Co., 
66  Mo.  App.  388;  2  Mo.  App.  Rep. 
1366;  San  Antonio  &  A.  P.  R.  Co.  v. 
Pratt,  89  Tex.  310;  34  S.  W.  445; 
Gulf  C.  &  S.  F.  K.  Co.  V.  McCarthy, 
82  Tex.  608;  18  S.  W.  716;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Botts  (Tex. 
Civ.  App.  1902),  70  S.  W.  113  Mis- 
souri, K.  &  T.  E.  Co.  V.  Webb,  20 
Tex.  Civ.  App.  431;  49  S.  W.  526; 
Texas  &  P.  E.  Co.  v.  Boggs  (Tex. 
Civ.  App.),  40  S.  W.  20;  2  Am.  Neg. 
K.  79;  Mexican  Nat.  Bank  v.  Garcia 
(Tex.  Civ.  App.),  26  S.  W.  780;  King 
V.  Woodbridge,  34  Vt.  565 ;  Ayres  v. 
Chic.  &  N.  W.  Ky.  Co.,  75  Wis.  215; 


43  N.  W.  1122;  40  Am.  &  Eng.  R. 
Cas.  108.  As  to  shrinkage  in  weight, 
see  Illinois  C.  R.  Co.  v.  Owens,  53 
111.  391;  Shelby  v.  Missouri  P.  R.  Co., 
77  Mo.  App.  205;  2  Mo.  App.  Rep.  13; 
Ft.  Worth  &  D.  C.  R.  Co.  v.  Great- 
house,  82  Tex.  104  ;  17  S.  W.  834; 
49  Am.  &  Eng.  R.  Cas.  157  ;  St. 
Louis  S.  W.  R.  Co.  V.  Williams  (Tex. 
Civ.  App.),  32  S.  W.  225;  Ayres  v. 
Chic.  &  N.  W.  Ry.  Co.,  75  Wis.  215; 
43  N.  W.  1122;  40  Am.  &  Eng.  B. 
Cas.  108. 

23  The  Caledonia  (U.  S.  0.  C. 
Mass.),  43  Fed.  681;  aff'd  157  U.  S. 
124;  39  L.  Ed.  644. 

24  Newport  Kews  &  M.  V.  R.  Co. 
V.  Mercer,  16  Ky.  L.  R.  555;  29  S. 
W.  301.  Examine  Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  Botts  (Tex.  Civ. 
App.  1902),  70  S.  W.  113. 

25  Kennedy  v.  American  Exp.  Co. , 
22  Ont.  App.  278. 
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have  arrived  in  the  usual  course  of  shipment  until  the  close  of 
market  hours  on  the  first  day  and  a  sale  of  the  same  could  not 
have  been  made  before  it  was  in  fact  made*  And  where  cattle 
after  delivery  at  the  place  designated  in  the  contract  were  for- 
warded to  another  market,  it  is  error  to  instruct  that  the  meas- 
ure of  damages  is  the  difference  between  their  fair  market  value 
at  the  time  they  reached  the  place  of  destination  and  their  fair 
market  value  at  the  same  place  at  the  time  they  should  have 
arrived,  as  the  expression  "  place  of  destination  "  is  held  not 
to  clearly  indicate  what  market  is  meant.^  Again,  where  the 
delivery  of  stock  has  been  delayed  too  late  for  the  market  of 
the  week  in  which  it  is  delivered  and  all  might  have  been  sold 
in  the  market  the  first  of  the  following  week  but  a  part  only  is  in 
fact  sold  and  the  balance  is  kept  by  the  owner  and  sold  later 
in  the  week,  the  measure  of  damages  will  be  the  difference  in 
value  in  the  market  at  the  time  the  stock  should  have  arrived 
and  when  it  might  all  have  been  sold  and  not  the  depreciation 
in  value  up  to  the  day  of  the  final  sale.^  Nor  in  an  action  for 
delay  in  delivery  by  the  carrier  can  there  be  a  recovery  of  spe- 
cial damages  because  of  a  special  contract  price  at  which  the 
cattle  had  been  sold  in  the  absence  of  notice  to,  or  knowledge 
on  the  part  of,  the  carrier.^  Nor  can  the  plaintiff  in  an  action 
where  the  only  loss  claimed  in  his  petition  is  a  loss  in  the 
market  value  of  cattle,  recover  for  expenses  incurred  in  keeping 
them  which  have  been  necessary  by  the  delay.*  Again,  the 
carrier  may  show  in  mitigation  of  damages  that  part  of  the 
cattle,  brought  more  than  they  would  have  done  if  there  had 
been  no  delay.'' 

§  1962.  Interest  recoverable — Live  stock. — In  an  action 
to  recover  damages  for  delay  in  the  transportation  and  de- 
livery of  live  stock  there  may  also  be  a  recovery  of  interest  on 


28  Missouri  P.  R.  Co.  v.   Paine,  1 
Tex.  Civ.  App.  621;  21  S.  W.  78. 

"  Missouri,  K.  &  T.  R.  Co.  v.  Quinn 
(Tex.  Civ.  App.),  29  S.  W.  404. 

28  Ayres  v.  Chio.  &  N.  W.  R.  Co., 
75  Wis.  215;  43  TST.  W.  1122;  40  Am. 

&  Eng.  R.  Cas.  108.  '  (Tex.  Civ.  App.),  31  S.  W.  411. 
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29  Missouri,  K.  &  T.  R.  Co.  v.  Webb, 
20  Tex.  Civ.  App.  431;  49  S.  W.  526. 

80  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Warnlcen,  12  Tex.  Civ.  App.  645;  35 
S.  W.  72. 

81  Gulf  C.  &  S.  F.  R.  Co.  V.  Hughes 
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§  1963 


the  amount  of  the  loss.*^     And  such  a  recovery  may  be  had 
where  cattle  are  injured,^  or  killed.^ 

§  1963.  Delay  in  delivery — Expenses. —  In  an  action  for 
unreasonable  delay  in  the  delivery  of  goods  in  consequence  of 
which  they  deteriorate  in  value,  it  has  been  decided  that  there 
may  be  a  recovery  for  any  reasonable  expense  occasioned  by 
such  delay.'®  So  the  expense  of  a  necessary  search  for  prop- 
erty negligently  delayed  by  the  carrier  in  transportation  may 
be  recovered.^  And  there  may  be  a  recovery  as  damages  in  an 
action  for  such  a  delay  of  expense  incurred  for  telegrams  and 
for  looking  for  the  property  and  for  teams  for  hauling  the  same.^ 
It  has,  however,  been  decided  that  the  expense  of  sending  an 
agent  and  team  to  receive  the  goods  is  not  recoverable  unless  it 
appear  that  notice  was  given  to  the  carrier  of  an  intention  to 
do  so.®  And  for  unreasonable  delay  of  a  carrier  in  the  trans- 
portation of  trees  the  damages  should  not  include  expenses  in- 
curred in  delivering  other  trees  to  customers.®  Nor  for  delay 
in  the  delivery  of  medicine  can  there  be  a  recovery  of  a  medi- 
cal bill  due  a  physician  attending  during  a  sickness  alleged  to 
have  been  caused  thereby.* 


82  Recoverable  from  time  compen- 
sation for  the  loss  was  demanded. 
Mo.  K.  &  T.  R.  Co.  T.  Truskett, 
104  Fed.  728;  44  0.  C.  A.  179.  Re- 
coverable from  date  of  accrual  of 
damages.  Gulf  C.  &  S.  F.  E.  Co.  v. 
McCarty,  82  Tex.  608;  18  S.  W. 
716.  Recoverable  from  date  of  the 
loss.  Galveston,  H.  &  S.  &.  R.  Co. 
V.  Barnett  (Tex.  Civ.  App.),  26  S. 
W.  782.  Recoverable  on  the  dam- 
ages from  time  they  accrued  to  date 
of  judgment  and  from  that  date  on 
the  combined  sum  of  principal  and 
interest.  International  &  G.  H.  R. 
Co.  V.  Diramitt  County  Pasture,  5 
Tex.  Civ.  App.  186;  23  S.  W.  754. 
But  see  Illinois  Cent.  R.  Co.  v. 
Southern  Seating,  etc.,  Co.,  104 
Tenn.  568;  58  S.  W.  303. 

38  International  &  G.  N.  R.  Co.  v. 
Lewis  (Tex.  Civ.  App.),  23  S.  W.  323. 


^  Baltimore  &  O.  R.  Co.  v.  Dough- 
erty, 23  Wash.    L.  Rep.    832;  7  App. 

D.  C.  378;  Lachner  Bros.  v.   Adams 
Exp.  Co.,  72  Mo.  App.  13. 

35  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Josey  (Tex.  Civ.  App.  1903),  71  S. 
W.  606. 

^  Savannah,  F.  &  W.  R.  Co.  v. 
Pritchard,  77  Ga.  412;  1  S.  E.  261; 
4  Am.  St.  R.  92. 

3'  Swift  River  Co.  v.  Fitchburg  R. 
Co.,  169  Mass.  326;  47  JST.  E.  1015; 
61  Am.  St.  R.  288;  8  Am.  &  Eng.  R. 
Cas.  jST.  S.  512.  See  also  Waite  v. 
Gilbert,  10  Cush.  (Mass.)  177. 

3*  Briggs  v.  New  York  Central  R. 

E.  Co..  28  Barb.  (N.  Y.)  515. 

33  McGill  V.  Grand  Trunk  Ry.  Co., 
19  Ont.  App.  245. 

«  Paoiflc  Exp.  Co.  v.  Black  (Tex. 
Civ.  App.),  27S.  W.  830. 

2025 


§1964 


CARRIERS,  OF   I-RBIG-HT. 


§  1964.  Injury  to  goods,  merchandise,  etc. —  In  an  action 
against  a  carrier  for  injury  to  goods,  merchandise  or  cattle  for 
which  the  carrier  is  liable  the  measure  of  damages  is  the  dif- 
ference between  the  market  value  of  the  same  in  the  condition 
in  which  they  should  have  been  delivered  and  the  value  in  the 
condition  in  which  they  were  delivered.^'  So  in  an  action  for  in- 
jury to  a  machine  during  transportation  the  measure  of  dam- 
ages will  be,  in  the  absence  of  allegations  and  proof  of  special 
damages,  the  difference  between  its  value  in  the  condition  in 
which  it  arrived  and  in  which  it  ought  to  have  arrived.*^  And 
such  was  also  declared  to  be  the  measure  of  damages  where 
flour  was  injured  by  contact  with  turpentine.'''  And  where  con- 
densed milk  was  rendered  unmerchantable  by  reason  of  its  being 
transferred  from  a  refrigerator  car  by  the  carrier,  in  violation 
of  its  agreement,  it  was  decided  that  there  might  be  a  recovery 
of  the  market  value  of  such  shipment  if  not  damaged,  plus 
storage  charges,  deducting  the  amount  for  which  it  actually 
sold.^  So  the  measure  of  damages  is  determined  by  the  market 
price  and  it  cannot  be  shown  by  the  defendant  in  such  an  ac- 
tion that  the  market  price  was  wholly  fictitious  and  that  the  goods 


«  New  York,  L.  E.  &  W.  R.  Co. 
V.  Estill,  147  U.  S.  591;  37  L.  Ed. 
292;  13  Sup.  Ct.  444;  54  Am.  &Eng. 
E.  Cas.  486;  Magdeburg,  G.  I.  Co. 
T.Paulson,  29  Fed.  530;  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  De  Shong,  63  Ark. 
443;  39  S.  W.  260;  St.  Louis  S.  W. 
E.  Co.  V.  Elgin  Condensed  Milk  Co., 
74  111.  App.  619,  aff'd  175  111.  557; 
51  N.  E.  911;  Chicago,  B.  &  Q.  R. 
Co.  V.  Hale,  83  111.  360;  Silverman 
v.  St.  Louis,  L  M.  &  S.  R.  Co.,  51 
La.  Ann.  1785;  26  So.  447;  Lewis  v. 
The  Ship  Success,  18  La.  Ann.  1; 
Henderson  v.  Maid  of  Orleans,  12 
La.  Ann.  352;  Ingleden  v.  Northern 
R.  Co.,  7  Gray  (Mass.),  86;  Brown 
V.  Cunard  S.  S.  Co.,  147  Mass.  58; 
Hance  v.  Wabash  &  W.  R.  Co.,  62 
Mo.  App.  60;  1  Mo.  App.  Repr.  719; 
Gray  v.  St.  Louis,  I.  M.  &  S.  E.  Co., 
54  Mo.  App.  666;  King  v.  Sher- 
wood, 22  App.  Biv.  (N.T.)648;  48 
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N.  Y.  Supp.  34;  Black  v.  Camden, 
etc.,  E.  E.  Co.,  45  Barb.  (N.  Y.)  40; 
Smith  V.  Griffith,  3  Hill  (N.  Y.), 
333;  Richmond  v.  Bronson,  5  Den. 
(N.  Y.)  55;  McGregor  v.  Kilgore,  6 
Ohio,  358;  Louisville  &  N.  R.  Co. 
V.  Mason,  11  Lea.  (Tenn.)  116;  Ft. 
Worth  &  D.  C.  R.  Co.  v.  Greathouse, 
82  Tex.  104;  17  S.  W.  834;  49  Am. 
&  Eng.  R.  Cas.  157;  Wells-Fargo 
Exp.  Co.  V.  Williams  (Tex.  Civ. 
App.  1902),  71  S.  W.  314;  Texas 
&  P.  R.  Co.  V.  Birchfield,  12  Tex. 
Civ.  App.  145;  33  S.  W.  1022;  Hous- 
ton &  T.  C.  R.  Co.  V.  Williams 
(Tex.  Civ.  App.),  31  S.  W.  556. 

*2  Missouri  P.  R.  Co.  v.  Breeding 
(Tex.  App.),  16  S.  W.  184. 

*3  Colonel  Ledyard,  1  Sprague, 
530. 

«  St.  Louis  S.  W.  R.  Co.  v.  Elgin 
Condensed  M.  Co.,  74111.  App.  619, 
aff'd  175  111.  557;  51  N.  E.  911. 
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§1965 


were  actually  of  little  or  no  value.*  Where,  however,  a  mu- 
seum delivered  to  a  carrier  for  shipment  for  exhibition  at  a 
state  fair  was  injured  it  was  decided  that  there  might  be  a  re- 
covery, in  an  action  for  such  injury  and  for  loss  of  profits,  of 
the  value  of  the  use  of  the  property  at  the  time  and  place  it 
should  have  been  delivered  as  measured  by  the  probable  net 
profits  of  the  exhibition.*  And  interest  on  the  amount  of 
damages  sustained  by  reason  of  injury  to  goods  in  transit  is 
recoverable.^'  Again  in  such  an  action  it  has  been  decided  that 
the  customary  rebate  of  duties  allowed  on  certain  cargoes  at 
the  custom  house  is  not  to  be  deducted  from  the  damages 
caused  by  the  carrier's  neglect.*  Nor  should  a  carrier  be  al- 
lowed the  benefit  of  a  rise  in  the  market  value  of  the  goods  at 
a  time  subsequent  to  the  time  when  they  were  or  should  have 
been  delivered.^' 


§  1965.  Same  subject  continned. — In  an  action  for  injury 
to  goods  as  to  which  a  carrier  has  by  deviation  become  an 
insurer,  the  measure  of  damages  will  be  confined  to  the  actual 
loss  where  labor  and  money  has  been  expended  by  the  owner 
to  make  the  goods  more  merchantable  before  charging  the  car- 
rier, but  the  reasonable  and  necessary  expense  so  incurred  may 
be  recovered.'"  And  in  an  action  for  injuries  to  cattle  by  negli- 
gent delay  in  shipment  it  has  been  decided  that  the  damages 
cannot  be  increased  by  a  fall  in  the  market  price  of  cattle 
at  the  destination  during  such  delay .'^  Nor,  where  a  promise 
to  deliver  another  article  of  the  same  character  or  to  pay  the 
value  of  that  injured  is  alleged  and  tlie  answer  alleges  no 
different  agreement,  can  evidence  of  the  cost  of  the  article 


«  Smith  V.  Griffith,  3  Hill  (N.  T.), 
333;  Eichmond  v.  Bronson,  5  Den. 
(N.  T.)  55. 

«  Yoakum  v.  Dunn,  1  Tex.  C.  A. 
524;  21  S.  W.  411. 

*'  Goodman  v.  Missouri,  K.  &  T. 
E.  Co.,  71  Mo.  App.  460;  Ft.  Worth 
&  D.  0.  E.  Co.  V.  Greathouse,  82  Tex. 
104;  17  S.  W.  834;  49  Am.  &  Eng. 
B.  Cas.  157. 

48  Morrison  v.   I.    &  V.  Florio  S. 


S.  Co.,  36  Fed.  569.  But  see  The 
Mangalore,  23  Fed.  463. 

«  Morrison  v.  I  &  V.  Florio  S.  S. 
Co.,  36  Fed.  569. 

^  Bobertson  v.  National  Steam- 
ship Co.,  42  N.  T.  St.  E.  694;  17  IST. 
Y.  Supp.  459.  See  also  Winne  v.  111. 
Cent.  E.  E.  Co.,  31  la.  583. 

M  Vaughn  v.  Wabash  E.  Co.,  62 
Mo.  App.  461.  See  The  Earnwood, 
83  Fed.  315,  as  to  shipment  of  sugar. 
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be  admitted.^  Nor  in  an  action  for  injury  to  butterine  can 
there  be  a  recoveiy  of  expense  incurred  by  an  agent  in  going 
to  the  place  of  destination  to  look  after  the  same.®  So  in 
a  proceeding  for  damages  against  a  vessel  expenses  incident 
to  the  auction  of  the  damaged  cargo  and  for  the  service 
of  experts  employed  by  the  libellant  should  not  be  included 
in  the  damages  awarded.^'  And  where  a  museum  was  de- 
livered for  shipment  for  exhibition  at  a  state  fair  it  was  de- 
cided that  damages  for  depreciation  in  the  value  of  articles 
which  were  not  injured,  caused  by  the  injury  of  other  articles, 
were  too  speculative  and  uncertain."®  So  again  only  nominal 
damages  are  declared  to  be  recoverable  by  a  consignee  who  has 
sold  the  goods  though  he  may  be  liable  to  refund  a  part  of  the 
price  to  the  purchaser  because  of  warranty  or  fraud  in  making 
the  sale.*  And  in  an  action  by  owners  of  a  cargo  to  recover 
for  injury  to  the  same  by  oil,  there  can  be  no  recovery  of  such 
damages  from  the  vessel,  where  it  has  sold  for  the  full  market 
value,  as  it  would  have  brought  if  uninjured."  So  where 
articles  of  glass  are  taken  by  a  carrier  to  be  shipped  at  the 
owner's  risk  only,  he  is  held  to  be  precluded  from  a  recovery 
for  damages  to  such  articles.* 

§  1966.  Same  subject— Where  goods  have  no  market 
value. — Where  goods  which  have  been  injured  in  transit  have 
no  market  value,  the  measure  of  damages  in  an  action  for  such 
injury  will  be  the  cost  of  reproducing,  replacing  or  repairing  the 
same,  ^'  or  if  this  cannot  be  done,  the  value  to  their  owner  is 
declared  to  control.®'     And   where   in  such  a  case  the  only 


62  New  York  &  T.  S.  S.  Co.  v. 
Island  City  B.  &  A.  Assn.  (Tex. 
Civ.  App.),  21  S.  W.  1007. 

6'  Western  Mfg.  Co.  v.  The  Guid- 
ing Star,  .37  Fed.  641. 

M  The  Marinin,  32  Fed.  918. 

^  Yoalcum  v.  Dunn,  1  Tex.  Civ. 
App.  524;  21  S.  W.  411. 

osjaenry  v.  Central  E.  &  Bkg. 
Co.,  89  Ga.  815;  15  S.  E.  757.  It 
was  also  decided  in  this  case  that 
there  might  he  a  recovery  of  actual 
damages  as  to  the  part  for  which 
2028 


the  consignee  has  refunded  the 
purchaser. 

6'  The  Dunbritton,  73  Fed.  352; 
19  C.  C.  A.  449;  38  U.  S.  App.  369. 

^Toy  V.  Long  Island  E.  Co.,  26 
Misc.  E.  (N.  Y.)  792;  56  N.  Y.  Supp. 
182. 

««  Houston  &  T.  C.  E.  Co.  v.  Ney 
(Tex.  Civ.  App.  1900),  58  S.  W.  43; 
Yoakum  v.  Dunn,  1  Tex.  Civ.  App. 
524;  21  S.  W.  411. 

«»  Houston  &  T.  C.  E.  Co.  v.  Key 
(Tex.  Civ.  App.  1900),  58  S.  W.  48. 


CAEEIBES   OF  FREIGHT.  §§  1967,  1968 

evidence  of  value  is  the  price  at  which  plaintiff  has  sold  simi- 
lar articles,  the  jury  may  be  properly  instructed  to  look  at  the 
original  cost  in  estimating  the  damages.^  This  question  arose 
in  a  case  in  Texas,  where  specimens  in  a  museum  had  been  in- 
jured and  the  rule  just  given  was  affirmed,  it  being,  however, 
declared  that  in  estimating  the  damages  where  based  on  the 
cost  of  replacing  the  property  injured  or  destroyed,  the  time 
devoted  to  the  preparation  or  acquisition  of  the  specimens 
should  not  be  considered.® 

§  1967.  Injury  to  cargo — Evidence— Burden  of  proof. — 

Where  a  portion  of  a  ship's  cargo  is  delivered  in  a  damaged 
condition  the  burden  is  on  the  ship  of  showing  that  the  dam- 
ages were  the  result  of  sea  peril.®  So  where  a  conclusion  that 
a  deviation  in  unnecessarily  towing  a  vessel  may  have  hampered 
and  impeded  the  ship  and  prevented  her  from  reaching  a  port 
of  safety  before  the  storm  arose  which  occasioned  the  damage, 
is  justified  by  the  evidence,  the  burden  of  showing  that  the 
damage  would  have  happened  without  regard  to  the  deviation 
is  on  the  shipowner.''  But  where  evidence  shows  that  an  in- 
jury to  cargo  was  within  the  exceptions  of  a  bill  of  lading,  the 
burden  of  proof  is  then  on  the  shipper  to  show  that  the  dam- 
age might  have  been  avoided  by  the  exercise  of  reasonable  care.*' 
And  the  burden  of  proof  rests  on  libellants  who  seek  to  recover 
damages  for  injury  to  cargo  to  show  that  the  vessel  did  not 
take  the  usual  and  reasonable  precautions  to  prevent  sweating 
of  the  cargo."* 

§  1968.  Failure  to  properly  feed  and  water  stock. — Dam- 
ages for  injurj'  to  stock  resulting  from  want  of  proper  feeding 
and  watering  of  the  same  are  not  recoverable  from  the  carrier 

61  Houston  &  T.  C.  R.  Co.  v.  Ney   C.  C.  A.  226 ;  38  U.  S.  App.  1 ;  The 


(Tex.  Civ.  App.  1900),  58  S.  W.  43. 

*2  Yoakum  v.  Dunn,  1  Tex.  Civ. 
App.  524;  21  S.  W.  411. 

68  The  Dunbritton,  73  Fed.  352;  38 
U.  S.  App.  369.  See  also  The  Warren 
Adams,  74  Fed.  418;  38  U.  S.  App. 
356;  The  Euripides,  71  Fed.  728;  18 


Giava,  56  Fed.  243. 

64  Eendell  v.  Black  Diamond  S.  S. 
Co.,  Rap.  Jud.  Quebec,  10  C.  S.  257. 

65  The  Warren  Adams,  74  Fed.  413; 
38  ir.  S.  App.  356.  See  The  Hin- 
doustan,  67  Fed.  794. 

66  The  Flintshire,  69  Fed.  471. 
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where  the  shipper  is  required  by  the  terms  of  his  contract  to 
feed  and  water  such  stock.*' 

§  1969.  Failure  to  furnish  cars  or  proper  accommodations 
— Live  stock. — The  difference  between  the  market  value  of 
cattle  at  time  of  arrival  and  the  time  when  they  should  have 
arrived  is  the  measure  of  damages  for  failure  to  furnish  cars 
or  accommodations  at  the  time  agreed  upon.^^  And  under  the 
Texas  statute  of  ISOS,"*  a  carrier,  who  fails  within  a  reason- 
able time  to  furnish  sufficient  accommodations  for  the  ship- 
ment of  cattle  offered  to  it  for  transportation  by  one  who  pays 
or  satisfies  the  carrier  for  the  freight,  will  be  liable  for  all  the 
damages  which  the  shipper  has  thereby  sustained  together 
with  costs  of  suit.™  So  under  this  statute  though  no  actual 
damages  are  sustained  for  such  a  default  on  the  part  of  the 
carrier,  yet  nominal  damages  and  costs  are  recoverable.'" 

§  1970.  Loss  or  destruction  of  freight  while  in  carrier's 
possession. — Where  goods  which  have  been  entrusted  to  a 
common  carrier  for  transportation  are  not  delivered  by  reason 
of  loss,  destruction  or  other  cause,  the  measure  of  damages  in 
an  action  against  the  carrier  for  their  nondelivery  will  be  the 
market  value  of  the  goods  at  the  time  and  place  they  should 
have  been  delivered  deducting  freight.''^    And  interest  on  the 


«'Halloway  v.  Wabash  R.  Co.,  62 
Mo.  App.  53;  1  Mo.  App.  Eep.  714. 

«8San  Antonio  &  A.  P.  E.  Co.  v. 
Pratt  (Tex.  Civ.  App.),  32  S.  W. 
705;  2  Am.  &  Eng.  R.  Cas.  N.  S. 
505;  Missouri,  K.  &  T.  E.  Co.  v. 
Darlington  (Tex.  Civ.  App.),  SOS.  W. 
251.  Examine  Galveston,  H.  &  S.  A. 
R.  Co.  V.  Thompson  (Tex.  Civ. 
App.),  44  S.  W.  5,  distinguishing 
Gulf  C.  &  S.  F.  E.  Co.  V.  Stanley,  89 
Tex.  42. 

«9  Tex.  Eev.  Stat.  1895,  arts.  4494, 
4496. 

'"Davis  V.  Texas  &  P.  E.  Co.,  91 
Tex.  505;  44  S.  W.  822;  10  Am.  & 
Eng.  E.  Cas.  K.  S.  301. 

"Davis  V.  Texas  &  P.  E.  Co.,  91 
Tex.  505;  44  S.  W.  822;   10  Am.  & 
Eng.  R.  Cas.  N.  S.  301. 
2030 


'2  Mobile  &  Montgomery  E.  Co.  v. 
Jurey,  111  U.  S.  584;  The  Nith,  36 
Fed.  86;  The  Surrey,  30  Fed.  223; 
The  Sam  Brown,  29  Fed.  650;  Char- 
lotte, C.  &  A.  E.  Co.  V.  Wooten,  87  Ga. 
203;  13  S.  E.  509;  Taylor  v.  Collier,  26 
Ga.  122;  Chic.  &  N.  W.  R.  Co.  v. 
Dickinson,  74  111.  249;  Wallace  v. 
Vigies,  4  Blackf.  (Ind.)  260;  The 
Emily  v.  Carney,  5  Kan.  645;  Adams 
Exp.  Co.  v.  McDonald,  1  Bu5h(Ky.), 
32;  Price  v.  The  Uriel,  10  La.  Ann. 
413;  Perkins  v.  Portland  E.  E.  Co., 
47  Me.  573;  Spring  v.  Haskell,  4 
Allen  (Mass.),  112;  Merriman  v. 
Great  Northern  Exp.  Co.,  63  Minn. 
543;  65  N.  W.  1080;  Atkisson  v. 
Steamboat  Castle  Garden,  28  Mo. 
124;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Lawler  (Neb.),   58  N.   W.     968; 


CAEEIBES  OP  FREIGHT. 


§1970 


value  from  the  time  when  delivery  should  have  been  made  is 
recoverable.''  Again,  the  valuation  ill  the  bill  of  lading  is  de- 
clared not  to  limit  the  measure  of  damages  recoverable  in 
such  a  case.'''  So  where  goods  which  were  delivered  for 
transportation  by  ship  were  lost  on  the  voyage,  the  measure  of 
damages  was  held  to  be  the  clear  net  value  of  like  goods  at 
the  port  of  entry .'^  And  where  the  carrier  failed  to  deliver 
certain  boxes  of  a  cargo  of  fruit  which  was  composed  of 
several  grades  and  there  was  no  proof  as  to  which  of  such 
grades  the  boxes  belonged,  the  measure  of  damages  was  de- 
clared to  be  the  average  value  per  box  of  the  whole  cargo.* 
And  for  the  loss  of  a  draft  the  measure  of  damages  is  prima 
facie  the  amount  thereof  though  payment,  insolvency  of  the 
maker,  or  any  fact  may  be  shown  reducing  the  value  of  the 
same  and  the  amount  of  recovery."  So  where  ninety  double 
eagles  of  United  States  coinage  were  shipped  from  Mexico  to 
the  United  States  in  1862,  it  was  decided  that  the  measure  of 
damages  for  failure  to  deliver  the  same  was  the  value  in 
treasury  notes  of  the  coin  together  with  the  premium  on  gold 


Bailey  v.  Shaw,  4  Foster  (N.  H.), 
297;  Sturgess  v.  Bissell,  46  N.  T. 
462;  Baumann  V.  New  York,  N.  H.  & 
H.  E.  R.  Co.,  35  Mlso.  R.  (N.  Y.) 
223;  Tl  N.  Y.  Supp.  632;  Mitohell  v. 
Weir,  19  Misc.  E.  (N.  Y.)  530;  43  N. 
Y.  Supp.  1123;  Davis  v.  New  York, 
etc.,  E.  R.  Co.,  1  Hilt.  (N.  Y.)  543; 
Needles  v.  Howard,  1  E.  D.  Smith 
(N.  Y.),  54;  Harris  v.  Panama  E.  R. 
Co.,  3  Bosw.  (N.  Y.)  7;  McGregor 
V.  Kilgore,  6  Ohio,  358;  Ruppel  v. 
Allegheny  Valley  E.  Co.,  167  Pa.  St. 
166;  31  Atl.  478;  36  W.  N.  C.  210; 
25  Pitts.  L.  J.  N.  S.  403;  O'Neal  v. 
South  Carolina  Ey.  Co.,  9  Rich.  L. 
(S.  C.)  465;  Dean  v.  Vaooara,  2 
Head  (Tenn.),  488;  Cole  v.  Rankin 
(Tenn.  Ch.  App.),  42  S.  W.  72; 
Fowler  v.  Davenport,  21  Tex.  626; 
Southern  Pac.  Co.  v.  D'Arcais  (Tex. 
Civ.  App.  1901),  64  S.  W.  813;  Gal- 
veston, H.  &  S.  A.  R.  Co.  v.  Smith 
(Tex.  Civ.  App.  1895),  29  S.  W.  186; 
Laurent  v.  Vaughn,  30  Vt.  90;  Ore- 


gon Imp.  Co.  V.  Seattle  Gaslight 
Co.,  4  Wash.  634;  30  Pac.  672;  Owen 
V.  Outerbridge,  26  Can.  S.  C.  272. 
Examine  Smith  v.  Richardson,  3 
Caines  (N.  Y.),  219. 

'SThe  Nith,36Fed.  86;  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Smith  (Tex.  Civ. 
App.  1895),  29  S.  W.  186;  Bonner  v. 
Blum  (Tex.  Civ.  App.),  25  S.  W.  60. 

'*Lau  V.  Pennsylvania  R.  Co.,  154 
Pa.  St.  342;  26  Atl.  370;  20  L.  E.  A. 
360;  32  W.  N.  C.  205,  aff'g  2  Pa. 
Dist.  R.  125;  12  Pa.  Co.  Ct.  432. 
But  see  Blumenthal  v.  Bralnerd,  38 
Vt.  402. 

'6  Rice  V.  Ontario  Steamboat  Co., 
56  Barb.  (N.  Y.)  384;  Amory  v.  Mc- 
Gregor, 15  Johns.  (N.  Y.)  24;  Wat- 
kinson  v.  Langhton,  8  Johns.  (N. 
Y.)  21. 

'^  The  Tangier,  44  Fed.  692. 

"  Zeigle  V.  Wells,  23  Cal.  179.  See 
also  as  to  check,  Surney  v.  Wells, 
5  Cal,  124. 
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at  the  time  when  it  should  have  been  delivered  with  interest 
on  the  amount  from  the  date  of  demand.™  And,  where  cotton 
which  a  carrier  undertook  to  transport  was  lost,  it  was  held 
that  the  factor's  commissions  should  not  be  deducted  from  the 
value.'^  Again,  in  an  action  to  recover  for  a  trunk  which  has 
been  lost,  evidence  by  the  owner  as  to  the  value  of  its  contents 
is  admissible.*  The  general  rule  as  to  the  measure  of  dam- 
ages in  such  cases,  however,  does  not  apply  where  the  value 
at  the  place  of  shipment  is  by  express  agreement  declared  to 
be  the  measure  of  damages  in  case  of  loss.^  So  where  goods  to 
be  transported  by  ship  are  lost  before  leaving  the  port  of  lading, 
it  has  been  decided  that  the  measure  of  damages  will  be,  not 
their  value  at  the  place  of  destination,  but  rather  their  value 
at  the  former  port,  and  that  in  the  absence  of  negligence  on 
the  part  of  the  carrier  there  can  be  no  recovery  of  interest 
even  from  the  time  when  the  suit  was  commenced.®  And 
where  goods  are  sent  to  a  consignee  with  an  option  to  accept 
the  same  at  a  price  stated  or  to  return  them,  the  measure  of 
damages,  in  an  action  against  the  carrier  for  their  loss,  is  the 
price  fixed  with  interest  from  the  time  when  the  goods  would 
in  the  ordinary  course  of  transportation  have  reached  the  con- 
signee.® Again,  in  an  action  by  a  forwarding  merchant  by 
whom  advances  have  been  made  on  a  consignment  of  goods,  the 
measure  of  damages  for  their  nondelivery  will  be  the  value  of 
plaintiff's  special  interest  in  the  property.^  And  it  has  been 
decided  in  some  cases  that  the  difference  between  the  cost  of 
transportation  and  the  contract  price  of  goods  will  be  the 
amount  of  damages  for  failure  to  deliver  the  same  under  con- 
tract of  transportation  by  water.® 

§  1971.  Yalue  at  what  place  controls — Evidence  as  to 
value. — In  an  action  for  delay  in  transportation  of  goods  or 


'8  Gushing  v.  Wells,  98  Mass.  550. 

"Kyle  V.   Lam-ens  E.  E.  Co.,  10 
Eich.   (S.  C.)  382. 

8°Hebard  v.  Eiegel,  67  111.  A  pp. 
584. 

81  Horner  v.  Missouri  Pac.  E.  Co., 
70  Mo.  App.  285. 

82Lakeman   v.  Grinnell,  5   Bosw. 
(N.  T.)  625. 
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83Magnin  v.  Dinsmore,  62  N.  T. 
35;  20  Am.  Eep.  442. 

84  Fitzhugh  V.  Wiman,  9  N.  T.  559. 

8^  Boland  v.  Northwestern  Fuel 
Co.,  34  Fed.  523.  Examine  The 
Vaughn  and  Telegraph,  14  Wall. 
(U.  S.)  258. 
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for  injury  to  or  loss  of  the  same,  the  value  at  the  place  of  des- 
tination as  a  general  rule  controls  in  determining  the  measure 
of  damages.^  And  if  a  carrier  is  guilty  of  unreasonable  delay 
in  transporting  goods  over  its  own  line  and  in  delivering  the 
same  to  a  connecting  carrier  where  it  has  knowledge  of  their 
destination  and  that  they  were  intended  for  market  at  such 
place,  it  cannot  complain  of  the  introduction  of  evidence  tend- 
ing to  show  what  was  their  market  value  at  that  place  at  the 
time  when  they  would  have  arrived  there  but  for  its  own  neg- 
lect.^ So  in  an  action  for  delay  in  the  shipment  of  live  stock, 
the  value  of  the  same  at  the  place  of  destination  may  be  shown 
by  the  testimony  of  witnesses  who  are  acquainted  with  the 
market  value  of  live  stock  in  the  immediate  vicinity  of  such 
destination.^  And  where  there  is  no  market  value  of  live 
stock  at  such  point  proof  of  the  intrinsic  value  of  the  same 
may  be  given  at  such  place.®  And  where  the  destination  for  a 
consignment  is  changed  the  carrier  agreeing  to  forward  the 
goods  to  another  place  as  soon  as  they  arrive  at  their  original 
destination,  the  value  at  the  changed  destination  will  control.* 
So  evidence  is  not  admissible  in  an  action  against  a  carrier  for 
injuries  to  cattle  of  the  price  paid  for  them  in  another  state." 
But  wliere  it  appears  that  the  market  price  at  the  point  of  des- 
tination is  largely  controlled  by  the  market  value  at  another 
place,  evidence  of  such  value  at  the  latter  place  is  admissible.*^ 


™  Hendrick  v.  Boston  &  A.  R.  Co., 
170  Mass.  44;  48 IST.  E.  835 ;  Southern 
Pao.  Co.  V.  D'Arcais  (Tex.  Civ.  App. 
1902),  64  S.  W.  813;  International  & 
G.  N.  K.  Co.  V.  Young  (Tex.  Civ. 
App.),  72  S.  W.  68;  Galveston,  H.  & 
S.  A.  E.  Co.  V.  Herring  (Tex.  Civ. 
App.),  28  S.  W.  580;  Shores  Lumber 
Co.  V.  Starke,  100  Wis.  498;  76  N. 
W.  366;  The  Joshua  Barker,  1  Abb. 
Adm.  215.  But  see  Krohn  v.  Oechs, 
48  Barb.  (N.  Y.)  126.  That  value  at 
place  of  destination  controls  in  such 
cases,  see  also  sees.  1957, 1970  herein. 

8'  Missouri,  K.  &  T.  Ey.  Co.  v.  Trus- 

kett,  104  Fed.  728;  44  C.  C.  A.  179. 

See  also  Perkins  v.  Portland,  S.  &  P. 

E.  E.  Co.,  47  Me.   573;   Marshall  v. 
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New  York  Cent.  E.  Co.,  45  Barb.  (N. 
Y.)  502. 

8'  International  &  G.  N.  E.  Co.  v. 
Anderson  (Tex.  Civ.  App.),  21  S.  W. 
691. 

89  Missouri,  K.  &  T.  E.  Co.  v. 
Chittim  (Tex.  Civ.  App.),  40  S.  W. 
23;  2  Am.  Neg.  E.  77. 

9»  San  Antonio  &  A.  P.  Ey.  Co.  v. 
Thompson  (Tex.  Civ.  App.  1902),  66 
S.  W.  792.  Compare  Missouri  Pac. 
R.  Co.  V.  McGrath,  3  Kan.  App.  220; 
44  Pac.  39. 

M  Galveston,  H.  &  S.  A.  E.  Co.  v. 
Tuckett  (Tex.  Civ.  App.),  25  S.  W. 
150. 

92  Hudson  V.  Northern  Pac.  E.  Co. 
(Iowa),  60  N.  W.  608;  61  Am.  & 
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And  it  has  been  decided  that  an  instruction  is  not  prejudicial 
to  defendant  which  states  that  the  measure  of  damages  for  de- 
lay is  the  diminution  in  value  at  place  of  shipment  where  it 
clearly  appears  from  the  evidence  that  the  damages  sustained 
at  the  place  of  shipment  were  largely  in  excess  of  the  verdict.'^ 
Nor  is  it  prejudicial  to  charge  that  the  difference  between  the 
market  value  of  cattle  at  a  certain  point  when  sold  and  that  at 
the  place  of  delivery  if  they  had  been  delivered  without  delay 
is  the  measure  of  damages  where  it  appears  from  the  evidence 
that  the  former  market  was  the  better  and  that  by  a  sale 
thereat  the  impending  damage  was  diminished  .°^  Again,  where 
goods  have  no  market  value  at  the  place  of  delivery,  evidence 
is  admissible  of  their  value  at  the  place  of  manufacture* 
And  it  has  been  held  that  the  measure  of  damages  in  an  action 
for  a  loss  caused  by  leakage  in  the  port  of  departure  is  the 
value  at  such  port,  but  that  the  measure  of  damages  will  be  the 
value  at  the  port  of  destination  if  the  loss  occur  after  the  de- 
parture of  the  vessel  from  the  port  of  shipment.**  Evidence, 
however,  is  not  admissible  as  to  the  market  value  of  cattle  on 
the  day  prior  to  that  on  which  they  would  have  been  delivered 
if  there  had  been  no  delay.''  And  where  it  is  provided  by 
the  contract  of  carriage  that  the  value  of  the  goods  at  the  time 
and  place  of  shipment  shall  control  in  determining  the  measure 
of  damages,  there  can  only  be  a  recovery  of  nominal  damages 
where  there  is  no  evidence  which  tends  to  show  the  value  at 
such  place.'^ 


§  1972.  Sale  price  as  affecting  value  and  recovery. — The 

price  at  which  goods  are  .sold  and  not  the  testimony  of  experts 
is  held  to  determine  the  market  value  of  cotton.*'  So  the 
market  value  of  goods  which  have  been  injured  while  in  the 

'sjKrohn  v.  Oeohs,  48  Barb.  (N. 
T.)  127. 

"Gulf  C.  &  S.  F.  R.  Co.  V. 
Hughes  (Tex.  Civ.  App.),  31  S.  W. 
411. 

98  Eogan  V.  Wabash  E.  Co.,  51 
Mo.  App.  665. 

99  Hamilton  v.  Bark  Kate  Irving, 
5  Fed.  630;  The  Columbus,  Abb. 
Adm.  97. 


Eng.  E.  Cas.  329;  Graham  v.  Frazier, 
49  Neb.  90;  68  N.  W.  367. 

98  International  &  G.  K.  E.  Co.  v. 
Dimmitt  County  Pasture  Co.,  5  Tex. 
Civ.  App.  186;  23  S.  W.  754. 

91  Texas  &  P.  R.  Co.  v.  Soharbauer 
(Tex.  Civ.  App.),  52  S.  W.  590. 

95  Vroman  V.  American  Merchants' 
Union  Exp.  Co.,  2  Hun  (N.  Y.), 
512. 
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custody  of  a  carrier  may  properly  be  determined  by  selling 
them  at  auction.**  And  the  value  arrived  at  by  such  a  sale 
will  be  binding  where  the  sale  was  fairly  conducted  and  it  is  not 
shown  by  the  carrier  that  a  greater  price  could  have  been  ob- 
tained.* An  auction  sale,  however,  which  is  properly  con- 
ducted, is  not  a  fair  test  of  value  in  an  action  for  an  injured 
cargo,  there  being  no  dispute  as  to  the  market  value  of  like 
goods  in  good  condition.'^  So  again,  where  a  cargo  of  prunes 
was  damaged  by  reason  of  the  carrier's  neglect  in  forwarding 
the  same,  the  fact  that  they  were  not  sold  immediately  on  ar- 
rival cannot  be  complained  of  by  the  carrier  where  they  were 
sold  within  a  month  thereafter  in  an  honest  attempt  to  secure 
the  highest  possible  price,  it  not  appearing  that  a  higher  price 
would  have  been  realized  by  an  earlier  sale.'  But  where  part 
of  a  cargo  is  damaged  by  frost,  the  auction  piice  of  the  whole 
cargo  is  not  a  legal  basis  for  estimating  the  damages  in  respect 
to  the  part  which  is  not  actually  damaged  by  frost.'' 

§  1973.  Wrongful  refusal  of  carrier  to  transport  goods. 

— Where  a  carrier  wrongfully  refuses  to  carry  goods,  the  meas- 
ure of  damages  will  be  the  difference  between  the  value  of  the 
goods  at  the  place  of  destination  when  they  should  have  ar- 
rived and  their  value  at  the  place  of  shipment,  deducting  the 
reasonable  charges  of  transportation.'  And  in  an  action  against 
a  common  carrier  for  damages  for  refusing  to  receive  and  trans- 
port grain,  it  has  been  decided  that  it  is  competent  for  plaintiff 
to  show  that  such  refusal  caused  the  grain  to  become  heated 
and  spoiled,  notwithstanding  the  fact  that  such  injury  resulted 


100  The  Queen,  78  Fed.  155. 

1  Pacific  Coast  S.  S.  Co.  v.  Ban- 
croft Whitney  Co.,  94  Fed.  180;  36 
C.  C.  A.  135. 

2  The  Marinin,  32  Fed.  918. 
'  Morrison  v.  I.  &  V.  Florio  S.  S. 

Co.,  36  Fed.  569. 

*  Bonano  v.  Boskenna  Bay,  36  Fed. 
697. 

5  Galina,  etc.,  R.  R.  Co.  v.  Rae,  18 
111.  488;  Michigan,  etc.,  R.  R.  Co.  v. 
Caster,  13  Ind.  164;  Bridgman  v. 
The  Emily,  18  Iowa,  509;  People  v.    shall,  8  N.  T.  340, 
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New  York,  L.  E.  &  W.  R.  Co.,  22 
Hun  (N.  Y.),  533;  Brackett  v.  Mc- 
Nair,  14  Johns.  (N.  Y.)  170;  Amory 
V.  McGregor,  15  Johns.  (N.  Y.)  24; 
Ogden  V.  Marshall,  8  N.  Y.  340; 
O'Connor  v.  Foster,  10  Watts  (Pa. ), 
418;  McGovern  v.  Lewis,  56  Pa.  St. 
231;  Missouri,  K.  &  T.  R.  Co.  v. 
Witherspoon,  16  Tex.  Civ.  App.  506; 
38  S.  W.  833;  Inman  v.  St.  Louis  S. 
W.  R.  Co.,  14  Tex.  Civ.  App.  39;  37 
S.  W.  37.     Compare  Ogden  v.  Mar- 


§  1974  CARRIEKS   OP   FEBIGHT. 

from  the  inherent  nature  of  the  grain.'  But  where  grain  has 
been  sold  under  contract  the  measure  of  damages  for  a  re- 
fusal to  accept  and  transport  the  same  is  declared  to  be  the 
difference  between  the  contract  price  and  the  value  of  the 
grain  at  the  place  of  shipment  less  the  cost  of  transportation, 
where  the  shipper  was  by  contract  required  to  pay  such  cost, 
if  the  contract  price  was  less  than  the  market  value  of  the 
grain  at  the  place  of  destination.'  Again,  where  a  carrier 
who  has  wrongfully  refused  to  accept  goods  for  transporta- 
tion subsequently  takes  them  on  different  terms,  there  may 
be  a  recovery  of  the  expense  incurred  by  the  shipper  in  carry- 
ing the  goods  back  to  the  premises  of  the  company,^  though  it 
is  held  that  there  can  be  no  recovery  in  such  a  case  of  interest 
paid  for  money  borrowed  or  the  cost  of  insurance  on  the 
goods.'  And  in  this  connection  it  has  been  determined  that 
where  a  libellant  by  a  refusal  to  transport  all  of  a  pile  of  lum- 
ber broke  an  entire  contract  of  affreightment,  there  might 
nevertheless  be  a  recovery  by  him  for  the  lumber  which  he 
had  carried,  less  such  damages  as  the  owner  had  sustained 
by  the  breach  of  the  contract.™  Exemplary  damages  have  also 
been  allowed  in  some  cases  for  a  refusal  to  transport  or  de- 
liver goods,  where  it  appeared  that  there  was  a  wanton,  reck- 
less, or  malicious  disregard  of  the  rights  of  the  shipper."^ 

§  1974.  Wilful  misrouting  of  goods. — Where  goods 
shipped  over  a  designated  route  at  a  specified  price  are  wil- 
fully misrouted  by  the  carrier,  the  measure  of  damages  in  an 
action  therefor  will  be  the  difference  between  the  price  which 
the  shipper  was  compelled  to  pay  and  that  agreed  upon  for  the 
carriage.^'*  "  The  rule  has  long  been  established  that  for  neg- 
ligent breaches   of  this  sort  the  liability  for  the   breach   is 

w  Edward    Hines   Lumber  Co.  v. 


8  Pittsburg,  C.  C.  &  St.  L.  Ry. 
Co.  V.  Morton,  61  Ind.  539;  23  Am. 
Kep.  682. 

'  Missouri,  K.  &  T.  R.  Co.  v.Witli- 
erspoon,  18  Tex.  Civ.  App.  615;  45 
S.  W.  424. 

8  Inman  v.  St.  Louis  S.  W.  R.  Co., 
14  Tex.  Civ.  App.  39;  37  S.  W.  37. 

9  Inman  v.  St.  Louis  S.  W.  R.  Co., 
14  Tex.  Civ.  App.  39;  37  S.  W.  37. 
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Chamberlain,  118  Fed.  716;  55  C.  C. 
A.  236. 

11  Avinger  v.  South  Carolina  R. 
Co.  (S.  C),  7  S.  E.  493;  Gary  v. 
Wells-Fargo  Exp.  Co.  (Tex.  Civ. 
App. )  40  S.  W.  845. 

12  Pond-Decker  Lumber  Co.  v. 
Spencer,  86  Fed.  846;  30  C.  C.  A. 
430;  58  U.  S.  App.  173. 


CAEETEBS   OF  FREIGHT.  §§  1975,  1976 

measured  by  the  damages  that  would  be  reasonably  within 
the  contemplation  of  the  parties,  although  where  the  breach 
was  inadvertent  or  negligent  there  could  be  no  actual  con- 
templation about  it,  in  point  of  fact;  for  in  such  cases  we 
cannot  suppose  that  at  the  time  of  making  the  contract  the 
parties  contemplated  that  it  would  be  broken.  But  rec- 
ognizing that  one  might  fail  to  perform,  through  some  over- 
sight, omission  or  negligence  of  servants,  such  party  is  held 
to  be  charged  by  law  with  liability  only  for  such  damage 
as  might  reasonably  be  expected  to  flow  therefrom.  The  ap- 
plication of  this  rule  to  cases  that  arise  is  often  difficult,  and 
the  fact  is  found  to  be,  as  we  should  reasonably  expect  it 
would  be  found  to  be,  that  its  application  to  different  cases  is 
as  variable  as  the  cases  themselves  ;  and  the  settled  current  of 
authority  as  to  such  application,  if  such  a  settled  current  has  been 
evolved,  is  very  narrow  and  limited  in  its  bearing.  The  case 
that  we  are  considering  presents  to  us  no  difficulty  what- 
ever. .  .  .  The  exact  amount  of  the  freight  carried  is  given  in 
pounds.  The  calculation  of  the  amount  that  the  intervener 
should  have  paid  and  the  amount  that  it  had  to  pay,  and  the 
difference  between  these  amounts  showing  its  exact  damage, 
is  a  matter  of  the  simplest  arithmetic."  ^ 

§  1975.  Deviation  by  carrier  from  route  or  means  agreed 
upon. — A  carrier  will  be  liable  for  nominal  damages  for  breach 
of  an  agreement  to  ship  goods  over  a  certain  specified  connect- 
ing line.'*  And  a  carrier  who  agrees  to  transport  goods  by  a 
certain  boat,  but  ships  them  by  another  and  thereby  violates 
its  contract  of  shipment,  is  held  to  become  an  insurer  of  the 
property,  though  it  is  excepted  from  liability  by  the  bill  of 
lading.*" 

§  1976.  Delivery  to  wrong  person  or  destination. — A  car- 
rier who  fails  to  deliver  a  part  or  all  of  the  goods  entrusted  to  it 
for  transportation  will  be  liable  in  damages  for  the  value  at  the 


1'  Per  McCormlck,  J. 

1*  Chandler  Commission  Co.  v. 
Kashville,  C.  &  St.  L.  R.  Co.,  64  Mo. 
App.  144;  2  Mo.  App.  Rep.  886. 
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15  Louisville,  etc.,  Packet  Co.  v. 
Rogers,  20  Ind.  App.  594;  49  N.  E. 
970. 
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place  of  destination  of  the  goods  which  it  has  failed  to  deliver.** 
But  where  a  carrier  delivered  goods  to  the  consignee  without 
requiring  the  production  by  the  latter  of  the  bill  of  lading  and 
the  payment  of  a  draft  upon  him,  in  accordance  with  instructions 
given  by  the  shipper,  it  was  decided  that  the  value  of  the  goods 
only  could  be  recovered  not  exceeding  the  amount  of  the 
draft."  And  where  goods  are  sent  to  a  wrong  destination  by 
a  carrier  it  must  appear,  in  order  to  entitle  the  shipper  to  re- 
cover consequential  damages  for  the  loss  of  the  use  of  the 
goods,  that  notice  was  given  to  the  carrier  when  the 
goods  were  shipped  that  they  were  needed  for  immediate 
use  and  that  loss  would  probably  result  if  they  were  mis- 
carried.*** So  where  a  recovery  of  consequential  damages 
is  sought  for  loss  due  to  negligence  of  the  carrier  in  failing 
to  trace  and  deliver  goods  which  have  been  misdelivered  by  it, 
it  must  be  shown,  in  order  to  authorize  such  a  recovery,  what 
would  be  a  reasonable  time  for  tracing  the  goods  and  deliver- 
ing them  at  their  proper  destination.*'  And  under  a  code 
provision,^  that  the  damages  recoverable  shall  include  a  fair 
compensation  for  the  time  and  money  properly  expended  in 
pursuit  of  the  property,  in  case  of  its  wrongful  delivery  to 
a  person  other  than  the  consignee,  it  must  be  shown  under 
what  circumstances  the  expenses,  claimed  to  have  been  in- 
curred, were  made  in  order  to  enable  the  court  to  decide 
whether  they  were  proper.^'  So  nominal  damages  only  are 
recoverable  for  the  misdelivery  of  goods  where  the  person 
to  whom  they  were  delivered  accounted  for  them  to  the  owner.^ 
Punitive  damages,  however,  may  be  recovered  against  a  car- 
rier which  has  used  part  of  the  goods  or  merchandise  for  the 
purpose  of  supplying  a  shortage  on  its  own  shipment  and  has 
delivered  and  sold  the  same  to  its  own  customers.^ 


16  Baltimore  &  O.  R.  Co.  v.  Pum- 
phrey,  59  Md.  390  ;  Jellett  v.  St. 
Paul,  M.  &  M.  Ry.  Co.  30  Minn. 
265. 

"  Louisville  &  N".  R.  Co.  v.  Hart- 
well,  99  Ky.  436  ;  18  Ky.  L.  Eep. 
■745  ;  4  Am.  &  Eng.  R.  Cas.  N.  S. 
550  ;  36  S.  W.  183  ;  38  S.  W.  1041. 

isRogan  V.  Wabash  E.  Co.,  51  Mo. 
App.  665. 
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13  Rogan  V.  Wabash  R.  Co.,  51  Mo. 
App.  665. 

2"  See  Cal.  Civ.  Code,  sec.  3,336. 

21  Wells  V.  Oregon  E.  &  Nav.  Co., 
32  Fed.  51. 

^  Eosenfeld  v.  Express  Co.,  1 
Woods,  131. 

2SDovrning  v.  Outerbridge,  79 
Fed.  931  ;  25  C.  C.  A.,  244  ;  51  U.  S. 
App.  106. 


CARRIERS  OF  FREiaHT.  §§  1977-1979 

§  1977.  Turning  over  by  master  of  cargo  to  consular 
agent. — A  master  must  act  in  good  faith  and  should  consult 
with  the  owners  and  shippers,  where  he  has  time  to  do  so,  be- 
fore turning  over  cargo  to  a  consular  agent  to  be  sold  after 
having  been  denied  inspection  at  the  usual  place,  and  in  case 
of  such  want  of  good  faith  the  vessel  is  liable  to  the  shippers 
to  the  extent  of  the  invoice  paid.^ 

§  1978.  Depreciation  in  weight  of   cargo  of  sugar. — If 

there  is  a  claimed  depreciation  in  weight  of  a  cargo  of  sugar 
allowance  will  only  be  made  for  entirely  empty  bags,  upon  the 
basis  of  weight  of  those  partially  empty,  there  being  evidence 
as  to  these  and  no  evidence  of  the  weight  of  the  full  bags.® 
But  damages  are  not  recoverable  for  a  shortage  in  the  number 
of  bags  of  sugar  stated  in  the  bill  of  lading  where  such  sugar 
was  never  received  on  board  the  vessel,  though  both  the  bill 
of  lading  and  the  sugar  represented  by  it  have  passed  into  the 
hands  of  a  bona  fide  purchaser.^ 


§  1979.  Unjust  discrimination. — Damages  are  recoverable 
for  unjust  discrimination  by  affording  better  and  extra  facili- 
ties to  a  person  for  the  transportation  of  goods  than  are  fur- 
nished to  the  plaintiff.^'  So  where  a  preference  in  i-ates  is 
given  in  violation  of  law  the  one  against  whom  such  discrimi- 
nation is  made  may  recover  as  damages  the  amount  of  such  pref- 
erence.^ And  where  a  shipper  has,  in  violation  of  the  Inter- 
state Commerce  Act,  been  charged  by  a  carrier  a  higher  rate 
than  he  was  entitled  to  be  given,  the  measure  of  his  damages 
will  be  the  difference  between  the  rate  charged  and  the  proper 
rate.^     So  again,  it  has  been  decided  in  Kentucky  that  a  shipper 


2*  The  Joseph  Oteri,  Jr.  (IT.  S.  C. 
C.  A.  La.),  13  C.  C.  A.  645  ;  66  Fed. 
581. 

^American  Sugar  Eef.  Co.  v.  The 
Euripides  (U.  S.  C.  C.  A.  N.  T.),  18 
C.  C.  A.  226  ;  71  Fed.  728,  rev'g. 
The  Euripides,  52  Fed.  161. 

^  Maddook  v.  American  Sugar 
Ref.  Co.,  91  Fed.  166. 

27McDuffee  v.  Portland  &  R.  R. 
Co.,  52  N.  H.  430;  13  Am.  Rep.  72. 


29  Union  Pacific  R.  Co.  v.  Good- 
ridge,  149  U.  S.  680  ;  37  L.  Ed.  896; 
13  Sup.  Ct.  R.  970;  54  Am.  &  Eng. 
R.  Cas.  423;  Seawellv.  Kansas  City, 
Ft.  S.  &  M.  E.  Co.  (Mo.)  24  S.  W. 
1002. 

29  Junod  V.  Chic.  &  IST.  W.  R.  Co., 
47  Fed.  290  ;  3  Inters.  Com.  Rep. 
663;  Osbourne  v.  Chic.  &  IST.  W.  R. 
Co.,  48  Fed.  49;  49  Am.  &  Eng.  E. 
Cas.  12. 
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who  has  in  violation  of  the  constitution  ®  been  charged  more 
for  a  short  haul  than  for  a  long  one,  will  not  be  prevented 
from  maintaining  a  suit  against  the  carrier  for  the  damages 
sustained  by  the  fact  that  the  Kentucky  statute^  provides 
only  for  the  indictment  of  the  carrier  for  the  violation  of  the 
constitutional  provision.^  And  under  the  North  Carolina 
Code  ^  providing  for  a  penalty  for  a  refusal  by  a  transportation 
company  to  ship  freight  tendered,  and  for  a  separate  penalty 
for  each  "  article "  refused,  it  was  determined  that  where  a 
carrier  refused  to  transport  a  carload  of  cattle  there  might  be 
a  recovery  by  the  shipper  of  a  separate  penalty  for  each  animal.^' 
But  in  Iowa  it  has  been  decided  that,  under  the  statute  of  that 
state  fixing  the  recovery  for  excessive  freight  charges  at  three 
times  the  actual  damages  sustained,  there  can  be  no  recovery 
of  interest  upon  the  damages  allowed.*  And  under  a  Pennsyl- 
vania statute  fixing  the  recovery  therefor  at  such  an  amount 
it  is  declared  that  such  recovery  is  only  authorized  where  the 
difference  between  the  charges  is  actually  equal  to  the  amount 
of  injury  suffered  and  that  the  actual  damage  must  be  shown 
by  clear  proof.^  And  a  recovery  by  a  shipper  for  a  breach  of 
a  shipping  contract  is  prevented  by  the  fact  that  it  is  illegal  as 
being  in  violation  of  the  Interstate  Commerce  Act,  in  that  it 
provides  for  the  shipment  of  freight  at  a  less  rate  than  is  speci- 
fied in  the  printed  schedules  of  rates.^ 

§  1980.  Agreement  by  carrier  to  give  low  rates  as  induce- 
ment to  build  manufacturing  plant. — Where  a  carrier  in 
order  to  build  up  an  extensive  manufacturing  establishment 
on  its  line  guarantees  to  give  the  owners  and  builders  of  such 
a  plant  a  low  scale  of  rates  and  subsequently  breaks  its  agree- 
ment as  to  such  rates,  it  has  been  decided  that  the  measure  of 
damages  where  the  shipper  elects  to  recover  for  the  entire 
injury  in  one  action,  instead  of  suing  for  the  difference  be- 


so  Sec.  218. 

81  Sec.  820. 

'^  Hutcheson  v.  Louisville  &  N.  R. 
Co.  (Ky.  1900),  57  S.  W.  251. 

8'  N.  C.  Code,  sec.  1964. 

M  Carter  v.  Wilmington  &  W.  E. 
Co.,  129  N.  0.  213;  39  S.  E.  827. 
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8«  Hopper  V.  Chic.  M.  &  St.  P.  E. 
Co.  (Iowa),  60  N.  W.  487. 

88  Hoover  v.  Penu.  R.  Co.,  156  Pa. 
St.  220;  32  W.  N.  C.  387. 

8'  Southern  Ey.  Co.  v.  Wilcox,  99 
Va.  394;  39  S.  E.  144. 
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tween  the  freight  rate  charged  on  the  material  actually  shipped 
and  that  contracted  for,  is  the  diminution  in  value  of  the  plant 
hy  reason  of  the  carrier's  failure  to  perform  its  contract.®  In 
declaring  this  to  be  the  measure  of  damages,  the  court  in  this 
case  said :  "  It  is  insisted  by  appellant  that  the  plant  was  not 
injured  by  the  raising  of  the  rates  and  that  the  only  way  in 
which  the  McDonald  Brick  Company  could  be  damaged  by 
the  raising  of  the  rates  was  by  having  to  pay  more  therefor, 
and  that  such  damages  would  depend  entirely  upon  the  amount 
of  freight  transported,  and  that  such  right  of  action  would 
accrue  to  appellee  from  time  to  time  as  the  contract  was  vio- 
lated in  this  respect.  Undoubtedly  the  brick  company  could 
have  pursued  the  remedy  suggested  by  appellant  but  it  was 
not  its  only  remedy,  and  in  this  instance  would  have  proved 
inadequate  to  compensate  for  the  wrong  complained  of."  * 

§  1981.  Refnsal  to  sign  or  withholding  of  bill  of  lading. 

— Where  a  master  upon  whom  the  duty  is  by  law  imposed  of 
signing  a  proper  bill  of  lading  wrongfully  refuses  to  sign  the 
same  and  sets  up  an  unfounded  claim  to  demurrage  to  incon- 
venience and  damage  libellants,  there  may  be  a  recovery  from 
him  of  nominal  damages  though  no  actual  damages  are  shown.* 
And  a  railway  company  which  wrongfully,  wilfully  and  wan- 
tonly takes  possession  of  a  bill  of  lading  upon  which  lumber 
has  been  shipped  and  withholds  the  same,  will  be  liable  to 
both  actual  and  exemplary  damages.^ 

§  1982.  Stipulations  exempting  from  or  limiting  lia- 
bility.— A  carrier  may  by  express  agreement  with  the  shipper 
provide  for  a  limitation  of  or  exemption  from  its  strict  common- 
law  liability  in  respect  to  goods  delivered  to  it  for  transporta- 
tion.^^ So  where  goods  are  to  be  transported  over  two  or  more 
connecting  lines  the  initial  carrier  may,  it  is  determined,  limit 

S.  331;  New  Jersey  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  (TJ.  S.)  344; 
Calderson  v.  Atlas  S.  S.  Co.,  69  Fed. 
Rep.  574;  16  0.  C.  A.  322;  .35  U.  S. 
App.  587;  St.  Louis,  I.  M.  &  S.  E. 
Co.  V.  "Weakly,  50  Ark.  397;  Mich- 
alitsclike  v.  Wells-F.  &  Co.,  118  Cal. 
683;  50  Pac.  847;  California  Power 
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^  Newport  News  &  Miss.  Val.  Co. 
V.  McDonald  Brick  Co.'s  Assignee, 
22  Ky.  Law  Rep.  934;  59  S.  W.  332. 

89  Per  Burnam,  J. 

<o  Paterson  v.  Dakin,  31  Fed.  682. 

"lAlderson  v.  Gulf  C.  &  S.  F.  E. 
Co.  (Tex.  Civ.  App.),  23  S.  W.  617. 

«  Hart  V.  Penn.  E.  E.  Co.,  112  U. 
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its  liability  to  such  damage  as  may  arise  on  its  own  line.^^  Con- 
tracts, however,  by  which  a  carrier  is  relieved  from  its  common- 
law  liability  are  to  be  strictly  construed  against  the  carrier.^'' 
They  should  also  be  freely  and  fairly  made.^  And  it  is  de- 
clared that  a  stipulation  in  a  bill  of  lading  exempting  a  carrier 
from  its  common-law  liability  should  be  reasonable,*  and  that 
it  should  be  supported  by  a  special  or  reduced  rate  or  by  some 
other  sufficient  consideration.'''     And  where  in  consideration 


Works  V.  Atlantic  &  P.  K.  Co.,  113 
Oal.  329;  36  L.  E.  A.  648;  4  Am.  & 
Eng.  R.  Gas.  N.  S.  301;  45  Pac.  691; 
Oppenheimer  v.  United  States  Ex- 
press Co.,  18  Am.  Rep.  596;  Chicago, 
B.  &  Q.  E.  Co.  V.  Miller,  79  111.  App. 
473;  Insurance  Co.  of  N.  A.  v.  Lake 
Erie  &  W.  R.  Co.,  152  Ind.  333;  1 
Repr.  819;  4  Chic.  L.  J.  Wkly.  201; 
53  N.  E.  382;  J.  J.  Douglass  Co.  v. 
Minnesota  I.  R.  Co.,  62  Minn.  288; 
30  L.  R.  A.  860;  64  N.  W.  899;  2  Am. 
&  Eng.  R.  Cas.  N.  S.  671;  Kellerman 
V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co., 
136  Mo.  177;  3  Am.  &  Eng.  R.  Cas. 
N.  S.  290;  34  S.  W.  41,  aft'd  in  banc 
in  37  S.  W.  828,  aff'd  68  Mo.  App. 
255;  Maginn  v.  Dinsraore,  20  Am. 
Rep.  442;  M'organton  Mfg.  Co.  v. 
Ohio  River  &  C.  R.  Co.,  28  S.  E.  474; 
121  If.  C.  514;  61  Am.  St.  Eep.  679; 
Loeser  v.  Chicago,  M.  &  S.  St.  P.  E. 
Co.,  94  Wis.  571 ;  69  N.  W.  372 ;  Lake 
Erie  &  D.  R.  R.  Co.  v.  Sales,  26  Can. 
S.  C.  663;  Robertson  v.  Grand  Trunk 
R,  Co.,  24  Can.  S.  C.  611;  Pigeon  v. 
Pominion  Exp.  Co.  Rap.  Jud.  Que- 
bec, 11  C.  S.  276;  Harris  v.  Pack- 
wood,  3  Taunt.  264.  But  see  St. 
Louis  &  S.  P.  R.  Co.  V.  Sherlock,  51 
Pac.  899;  59  Kan.  23;  9  Am.  &  Eng. 
R.  Cas.  N.  S.  462;  International  & 
G.  N.  R.  Co.  V.  Parish,  43  S.  W.  1066 ; 
18  Tex.  Civ.  App.  130;  Pacific  Exp. 
Co.  V.  Hertzberg,  17  Tex.  Civ.  App. 
100;  42  S.  W.  795. 

« Illinois  C.  R.  Co.  v.  Carter,  165 
111.  570;  46  N.  E.  374,  rev'g  62  111. 
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App.  618;  Chic.  &  N.  W.  Ry.  Co.  v. 
Simon,  160  111.  648;  43  N.  E.  596; 
Lehigh  Val.  Transp.  Co.  v.  Pillsbury 
Washburn  F.  M.  Co.,  92  111.  App. 
628;  Chic.  &  N.  W.  R.  Co.  v.  Smith, 
81  111.  App.  364;  Hartley  v.  St.  Louis, 
K.  &  N.  W.  R.  Co.  (Iowa,  1902),  89 
N.  W.  88;  Miller  Grain  &  E.  Co.  v. 
Union  Pac.  R.  Co.,  138  Mo.  658;  40 
S.  W.  894;  8  Am.  &  Eng.  E.  Cas.  N. 
S.  1;  Stevens  v.  Lake  Shore  &  M. 
S.  Ry.  Co.,  20  Ohio  Cir.  Ct.  R.41;  11 
O.  C.  D.  168;  Gulf  C.  &  S.  F.  R.  Co. 
V.  Grossman,  11  Tex.  Civ.  App.  622; 
33  S.  W.  290;  Norfolk  &  W.  R.  Co. 
V.  Reeves,  97  Va.  284;  33  S.  E.  606; 
16  Am.  &  Eng.  E.  Cas.  N.  S.  166;  1 
Va.  S.  Ct.  Rep.  392;  5  Va.  Law  Reg. 
233.  But  see  as  to  negligence  of 
connecting  carrier,  McGann  v. 
Eddy,  133  Mo.  59;  33  S.  W.  71;  35 
L.  E.  A.  110;  2  Am.  &  Eng.  R.  Cas. 
N.  S.  633;  Jones  v.  St.  Louis  &  S.  F. 
R.  Co.,  89  Mo.  App.  653. 

« Fitchburg  E.  Co.  v.  Nichols,  85 
Fed.  945;  29  C.  C.  A.  500;  50  U.  S. 
App.  297.  See  The  Caledonia,  157 
U.  S.  124. 

«  Atchison,  T.  &  S.  F.  E.  Co.  v. 
Mason,  4  Kan.  App.  381;  46  Pac.  31. 
See  Chicago  &  A.  R.  Co.  v.  Davis, 
1.59  111.  53;  42  N.  E.  382;  2  Am.  & 
Eng.  R.  Cas.  N.  S.  581. 

**  Morganton  Mfg.  Co.  v.  Ohio 
River  &  C.  R.  Co.,  121  N.  C.  514;  61 
Am.  St.  R.  679;  28  S.  E.  474. 

*'  Richardson  v.  Chic.  &  A.  E.  Co., 
149  Mo.  311;  50  S.  W.  782;  13  Am. 


CAEEIERS   OP  FREIGHT. 


§1982 


of  a  reduced  rate  it  is  stipulated  that  the  articles  shipped  shall 
be  limited  in  value  to  a  certain  sum,  the  contract  will  not  be 
considered  void  as  against  public  policy  as  relieving  the  carrier 
from  liability  for  its  own  negligence.*  So  where  a  package 
containing  gold  was  delivered  to  a  carrier  with  no  disclosure 
of  contents,  or  special  value,  and  it  was  stipulated  that  the  com- 
pany should  not  be  liable  in  excess  of  fifty  dollars  unless  the 
real  value  was  stated,  and  the  package  was  destroyed  by  fire,  it 
was  decided  that  the  recovery  would  be  so  limited  where  it 
appeared  that  had  the  value  been  truly  stated  a  higher  charge 
would  have  been  imposed  and  that  the  package  would  have 
been  put  in  a  safe"  But  although  a  carrier  may  make  reason- 
able stipulations  in  respect  to  a  limitation  of  its  liability,  the 
cases  generally  support  the  rule  that  a  carrier  cannot  exempt 
itself  from  liability  for  damages  which  are  caused  by  its  own 
negligence.* 


&  Eng.  K.  Cas.  N.  S.  170;  Kellerman 
V.  Kansas  City,  St.  J.  &  0.  B.  K.  Co., 
136  Mo.  177;  34  S.  W.  41;  3  Am.  & 
Eng.  E.  Cas.  N.  S.  290.  See  also 
Baltimore  &  O.  S.  W.  E.  Co.  v.  Craw- 
ford, 65  111.  App.  1. 

«  Jennings  v.  Smith,  106  Fed.  139; 
45  C.  C.  A.  249.  See  Vaughn  v.  Wa- 
bash E.  Co.,  78  Mo.  App.  639;  2  Mo. 
App.  Rep.  352. 

«  Eowan  v.  Wells-Fargo  &  Co.,  80 
App.  Div.  (ISr.  r.)31;  80N.T.  Supp. 
226. 

6"  Liverpool  &  G.  W.  Steam  Co.  v. 
Phenix  Ins.  Co.,  129  U.  S.  397;  32 
L.  Ed.  788;  9  Sup.  Ct.  R.  469;  Cali- 
fornia Ins.  Co.  V.  Union  Compress 
Co.,  133  U.  S.  387;  Bank  of  Kentucky 
V.  Adams  Express  Co.,  98  U.  S.  174; 
Eailroad  Co.  v.  Lookwood,  17  Wall. 
(U.  S.)  357;  Schwarzchild  V.  Nation- 
al S.  S.  Co.,  74  Fed.  257;  Chic.  &  N. 
W.  Ey.  Co.  V.  Calumet  Stock  Farm, 
194  111.  9;  61  N.  E.  1095  ;  Chic.  &  A. 
E.  Co.  V.  Davis,  159  111.  53;  42  K.  E. 
382;  2  Am.  &  Eng.  E.  Cas.  N.  S.  581; 
Baltimore  &  O.  S.  W.  E.  Co.  v. 
Bagsdale,  14  Ind.  App.  406;  42  K. 


E.  1106;  Illinois  Cent.  E.  Co.  v. 
Eadford,  23  Ky.  Law  Eep.  886;  64  S. 
W.  511;  Louisville  &  N.  E.  Co.  v. 
Plummer,  18  Ky.  Law  Eep.  228;  35 
S.  W.  1118;  Maxwell  v.  Southern 
Pae.  E.  Co.,  48  La.  Ann.  385;  19  So. 
287;  Brockway  v.  American  Exp. 
Co.,  168  Mass.  257;  47  N.  E.  87;  Cox 
V.  Central  Vt.  E.  Co.,  170  Mass.  129; 
49  N.  B.  97;  9  Am.  &  Eng.  R.  Cas. 
N.  S.  591;  Minter  v.  Chic.  E.  I.  & 
E.  Ey.  Co.,  82  Mo.  App.  130;  Klass 
Commission  Co.  v.  Wabash  E.  Co., 
80  Mo.  App.  164;  2  Mo.  App.  Eepr. 
545;  Vaughn  V.  Wabash  E.  Co.,  62 
Mo.  App.  461;  Gardner  v.  Southern 
Ey.  Co.,  127  N.  C.  293;  37  S.  E.  828; 
Wood  V.  Southern  Ey.  Co.,  118  N. 
C.  1056;  24  S.  E.  704;  AUam  v. 
Penn.  R.  Co.,  3  Pa.  Super.  Ct.  385; 
Springs  v.  South  Bound  E.  Co.,  46 
S.  C.  104;  24  S.  E.  166;  Illinois  C. 
R.  Co.  V.  Craig,  102  Tenn.  298;  52  S. 
W.  164;  Bird  v.  Southern  Ey.  Co., 
99  Tenn.  719;  42  S.  W.  451;  Ullraan 
v.  Chic.  &  N.  W.  Ey.  Co.,  112  Wis. 
168;  88  N.  W.  41;  Lamb  v.  Chic.  M. 
&  St.  P.  E.  Co.,  101  Wis.  138;  76  N. 
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§§  1983, 1984         OAEKiEES  of  freight. 


§  1983.  Stipulations  as  to  notice  of  loss,  time  of  bring- 
ing suit,  etc. — A  carrier  may  rightfully  stipulate  for  its  non- 
liability as  to  loss  of,  or  damage  to,  goods  entrusted  to  it  for 
transportation  where  a  notice  of  such  loss  or  damage  or  a 
presentation  of  a  claim  therefor  is  not  made  to  it  within  a 
reasonable  time."'  A  carrier  cannot,  however,  avail  itself  of 
such  a  stipulation  where  its  employees  had  knowledge  of  the 
injury,  and  the  owner  was  prevented  by  them  from  learning  of 
the  same  in  time  to  give  the  required  notice.^ 

§  1984.  Stipulation  as  to  computing  damages. — A  carrier 
cannot  impose  a  condition  in  a  bill  of  lading  that  the  amount 
of  any  loss  or  damage  sustained  shall  be  computed  upon  the 
value  of  the  goods  at  the  place  of  shipment,  with  no  provision 
as  to  a  repayment  of  freight  charges  which  may  have  been  paid 
as  such  a  condition  is  declared  to  be  against  public  policy,  un- 
reasonable and  void."^  In  this  case  the  court  said:  "A  con- 
dition in  a  bill  of  lading  which  requires  the  amount  of  loss 
or  damage  incurred  by  a  carrier  to  be  computed  at  the  value  of 
the  property  at  the  time  and  place  of  shipment,  ignores  the 
fact  that  freight  charges  may  have  been  paid  by  the  consignee 
upon  property  injured  by  the  carrier's  negligence  and  wholly 
fails  to  provide  for  restitution  of  the  amount  which  may  have 


W.  1123;  Loeser  v.  Chic.  M.  &  St. 
P.  E.  Co.,  94  Wis.  571;  69  N.  W. 
372.  But  see  Campe  v.  Weir,  28 
Misc.  E.  (N.  T.)  243;  58N.T.  Supp. 
1082. 

"  Express  Co.  v.  Caldwell,  21 
Wall.  (U.  S.)  264;  The  St.  Hubert, 
102  Fed.  362;  Kansas  &  A.  "V.  E. 
Co.  V.  Ayers,  63  Ark.  331;  38  S.  W. 
515;  Baxter  v.  Louisville,  IS".  A.  & 
C.  E.  Co.,  165  111.  78;  45  N.  E.  1003, 
rev'g  64111.  App.  130;  Chic.  C.  C.  & 
St.  L.  Ey.  Co.  V.  Bozarth,  91  111. 
App.  68;  Cleveland,  C.  C.  &  St.  L.  E. 
Co.  V.  Newlin,  74  111.  App.  638; 
Hamilton  v.  Wabash  E.  Co.,  80  Mo. 
App.  597;  2  Mo.  App.  Eepr.  743; 
Wood  V.  Southern  Ey.  Co.,  118  N. 
C.  1056;  24  S.  E.  704;  Hull  v.  Penn. 
K.  Co.,  1  Pa.  Super.  Ct.  651;  Gulf 
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C.  &  S.  F.  E.  Co.  V.  White  (Tex. 
Civ.  App.),  32  S.  W.  322.  As  to 
when  such  a  stipulation  is  void,  see 
Ohio  &  M.  E.  Co.  V.  Tabor,  98  Ky. 
503;  36  S.  W.  18;  17  Ky.  Law  Eep. 
1411;  34  L.  R.  A.  688;  Gwyn  Harper 
Mfg.  Co.  V.  Carolina  Cent.  E.  Co., 
124  N.  C.  280;  38  S.  E.  894;  Gulf  C. 
&  S.  F.  E.  Co.  V.  Stanley,  89  Tex. 
42;  33  S.  W.  109;  2  Am.  &  Eng.  E. 
Cas.  N.  S.  480;  Gulf  C.  &  S.  F.  E. 
Co.  V.  Yates  (Tex.  Civ.  App.),  32  S. 
W.  355. 

^  Eichardson  v.  Chic.  &  A.  E. 
Co.,  149  Mo.  311;  50  S.  W.  782;  13 
Am.  &  Eng.  E.  Cas.  N.  S.  170. 

'3  Shea  V.  Minneapolis,  St.  P.  &  S. 
S.  M.  R.  Co.,  63  Minn.  228:  65  N.  W. 
458. 


CAEKIEKS   OF   FREIGHT.  §§  1985,  1986 

been  paid,  must  be  declared  unjust,  unreasonable  and  against 
public  policy.  If  it  were  not  so  declared,  it  might  happen 
that  the  consignee  when  recovering  the  value  of  the  property 
at  the  time  and  place  of  shipment  would  recover  less  than 
he  had  paid  out  as  freight  charges."  ^ 

§  1985.  Stipulation  as  to  deduction  of  insurance  paid. — 

Where  in  the  contract  of  carriage  it  is  provided  that  in  case  of 
any  injury  or  loss  through  the  carrier's  negligence  it  shall 
have  the  benefit  of  any  insurance  that  may  have  been  effected 
upon  the  goods,  and  a  loss  occurs,  it  has  been  determined  that 
the  amount  of  such  insurance  as  may  have  been  paid  to  the 
shipper  on  the  goods  should  be  deducted  from  the  damages  re- 
coverable against  the  carrier.^  "It  was  a  voluntary  act  on 
the  part  of  the  plaintiff  to  secure  insurance  in  any  amount 
on  the  goods  and  the  damages  being  shown  to  be  of  a  nature  to 
make  the  insurance  company'  liable  to  her  after  payment  to 
her  of  such  damage  the  insurance  benefit  clause  in  the  ship- 
ping receipt  became  operative  in  favor  of  the  railroad  company. 
.  .  .  Under  the  contract  the  carrier  was  to  have  the  benefit 
of  any  insurance  effected  on  the  property  and  the  plaintiff 
could  not  claim  from  the  carrier  and  the  insurance  company  a 
greater  amount  than  the  damage  she  really  suffered."  * 

§  1986.  Contracts  to  deliver  property  for  transportation. 

— Where  there  is  a  breach  of  a  contract  by  a  shipper  to  furnish 
goods,  merchandise  or  other  property  for  transportation,  the 
measure  of  damages  in  an  action  against  him  for  such  breach 
will  be  the  difference  between  the  contract  price  to  be  paid  for 
such  transportation  and  the  actual  cost  thereof.^'  It  may,  how- 
ever, be  shown  in  mitigation  of  damages  that  the  carrier  could 
or  might  have  procured  other  freight,  it  being  his  duty  in 
such  a  case  to  accept  for  transportation  other  goods  offered  for 
such  purpose.^ 


^  Per  Collins,  J. 

65  Roos  V.  Philadelphia,  W.  &  B. 
K.  Co.,  199  Pa.  St.  378;  49  Atl.  344. 

66  Per  the  court.  But  examine 
Mobile  &  M.  Ry.  Co.  v.  Jurey,  111 
U.  S.  584. 

6^  Boland    V.    Northwestern   Fuel 


Co.,  34  Fed.  523.    See  sees.  996,  998, 
herein. 

68  Murrel  v.  Whiting,  32  Ala.  54; 
Hecksher  v.  McCrea,  24  Wend.  (N. 
Y.)  304;  Medberry  v.  Sweet,  3 
Chand.   (Wis.)   231;  Puller  v.  Stan- 
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§§  1987,  1988 


COMMEECIAL   PAPER. 


CHAPTER  LXIX. 


COMMBKCIAIi   PAPER. 


Failure  to  protest. 

Wrongful  protest. 

Wrongful  transfer  of  note — 
Conversion  —  Wi'ongful 
conduct  by  pledgee. 

Loss  by  pledgee  of  notes 
held  as  security. 

Breach  of  warranty  of  notes. 

Foreign  bill — Rate  of  ex- 
change— Statutory  dam- 
ages. 

Attorneys'  fees — Costs,  ex- 
penses, etc. 

Set-off,     recoupment,     etc. 

What  is  not  the  subject  of 
set-off,  recoupment,  etc. 

§  1987.  Breach  of  contract  to  deliver  note. — Where  a 
person  enters  into  a  contract  in  pursuance  of  which  he  is  to  give 
a  note  to  another,  the  measure  of  damages  for  a  breach  of  such 
contract  will  be  prima  facie  the  amount  for  which  the  note  was 
to  have  been  given.^ 

§  1988.  Measure  of  recovery  generally  in  actions  on  bills 
and  notes. — The  general  rule  that  the  recovery  in  actions  for 
the  breach  of  a  contract  for  the  payment  of  money  is  the 
amount  due  on  the  contract  with  interest  as  damages,^  also 
applies  in  actions  upon  negotiable  instruments.'     And  where 


1987. 

Breach  of  contract  to  deliver 

1995. 

note. 

1996. 

1988. 

Measure  of  recovery  gener- 
ally in  actions  on  bills  and 
notes. 

1997. 

1989. 

Interest  as  damages. 

1998 

1990. 

Note  payable  in  property  or 

specific  articles. 

1999. 

1991. 

Fraud  in  respect  to  notes  and 
paper. 

2000 

1992. 

Refusal     of    bank    to    pay 

check  or  note. 

2001 

1993. 

Against  a  collecting  bank. 

1994. 

Same    subject  —  Failure   to 

2002. 

present    for    or    demand 

2003. 

payment. 

-  Deering  v.  Johnson,  86  Minn. 
172;  90  N.  W.  363;  American  Mfg. 
Co.  V.  Klarquist,47  Minn.  344;  50  N. 
W.  243. 

"  See  sec.  1358,  herein. 

'  Kennedy  v.  Young,  25  Ala.  563; 
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Dunn  v.  Ghost,  5  Colo.  134;  Murphy 
V.  Lucas,  58  lud.  503;  Sturges  v. 
Crum,  29  Mo.  App.  644;  Murray  v. 
Judah,  6  Cow.  (N.  T.)  484;  Petri  v. 
Fond  dn  Lac  First  Nat.  Bank,  83 
Tex.  424;  29  Am.  St.  Rep.  657;  Mc- 


COMMERCIAL  PAPER.  §  1989 

negotiable  paper  has  been  put  into  circulation  and  there  is  no 
infirmity  or  defense  between  the  antecedent  parties  thereto,  a 
purchaser  is  entitled  to  recover  thereon,  as  against  the  maker, 
the  whole  amount,  irrespective  of  what  he  may  have  paid  there- 
for.^ So  where  a  note  is  given  to  secure  a  smaller  amount 
than  that  stated  in  the  body  thereof  and  the  actual  amount  of 
the  loan  is  represented  by  figures  on  the  note,  it  is  decided  that 
the  full  amount  paid  by  a  purchaser  in  good  faith  for  value  of 
such  note  may  be  recovered  by  him  unless  he  had  actual 
notice  of  such  facts.'  But  the  measure  of  damages  which  an 
indorsee  may  recover  against  his  immediate  indorser  of  a  note 
is  declared  to  be  the  amount  which  the  former  has  paid  with 
interest.'  And  only  the  actual  loss  can  be  recovered  in  an 
action  between  the  original  parties  where  the  note  was  given 
as  an  indemnity  against  a  contingent  loss  as  where  a  note  and 
agreement  are  contemporaneous  writings  between  the  parties 
and  the  note  was  given  to  secure  one  half  the  loss  in  a  joint 
enterprise  the  result  of  which  was  uncertain  and  contingent 
the  measure  of  recovery  cannot  be  greater  than  one  half  that 
loss  shown  to  have  been  actually  sustained.' 

§  1989.  Interest  as  damages. — Although  the  recovery  of 
interest  was  not  favored  or  allowed  under  the  common  law,' 
yet  it  is  a  general  rule  now  that  it  is  recoverable  as  dam- 
ages in  actions  for  the  breach  of  a  contract,  as  in  the 
case  of  commercial  paper,  to  pay  money.  And  in  this  con- 
nection it  is  said  in  an  early  work  that  "  it  has  been  lately 
held  that,  however,  a  debt  is  contracted,  if  it  has  been  wrong- 
fully withheld  by  the  defendant,  after  the  plaintiff  has  en- 


Namara  v.  Jose,  28  Wash.  461;  68 
Pao.  903;  Croft  v.  Bunster,  9  Wis. 
503;  United  States  v.  Barker,  1 
Paine  (U.  S.),  156;  24  Fed.  Cas.  No. 
14,517. 

*  Wade  V.  Chicago,  S.  &  St.  L.  E. 
Co.,  149  U.  S.  327;  13  Super.  Ct.  E. 
892.  Examine  Central  Nat.  Bank  v. 
Pipkin,  66  Mo.  App.  592  ;  Ingalls  v. 
Lee,  6  Barb.  (N.  Y.)  647;  Deas  v. 
Harvle,  2  Barb.  Ch.  (N.  T.)  448. 

6  Central  Nat.  Bank  v.  Pipkin,  66 
Mo.  App.  592. 


8  Noble  V.  Walker,  32  Ala.  456; 
Bethune  v.  McCrary,  8  Ga.  114; 
Short  V.  CofEeen,  76  111.  245;  Fulton 
V.  Smith,  88  Ind.  149;  Muldrow  v. 
Agnew,  11  Mo.  616;  Braman  v. 
Hess,  13  Johns.  (N.  Y.)  52;  Aldrich 
V.  Jackson,  5  E.  1. 218;  May  v.  Camp- 
bell, 7  Humph.  (Tenu.)  450. 

'  Eogers  v.  Smith,  47  N.  Y.  324. 

«  See  Lowe  v.  Waller,  Doug.  736, 
per  Ld.  Mansfield;  8  Cyc.  p.  303. 
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deavored  to  obtain  payment  of  it,  the  jury  may  give  interest, 
in  the  shape  of  damages,  for  the  unjust  detention  of  the 
money."'  So  again,  it  is  declared  in  a  recent  case  in  the 
United  States  supreme  court  that  "  it  is  a  dictate  of  natural 
justice,  and  the  law  of  every  civilized  ^  countrj^,  that  a  man  is 
bound  in  equity,  not  only  to  perform  his  engagements  but 
also  to  repair  aU  the  damages  that  accrue  naturally  from  the 
breach.  .  .  .  Every  one  who  contracts  to  pay  money  on  a 
certain  day  knows  that  if  he  fails  to  fulfill  his  contract,  he 
must  pay  the  established  rate  of  interest  as  damages  for  his 
nonperformance."  '"  And  it  has  been  decided  that  the  dam- 
ages for  the  breach  of  such  a  contract  are  limited  to  an  allow- 
ance of  interest  and  do  not  extend  to  an  allowance  for  other 
losses  resulting  from  such  breach." 

§  1990.  Notes  payable  in  property  or  specific  articles. — 

Where  a  note  is  payable  in  specific  articles  it  has  been  de- 
termined that  the  measure  of  damages  in  an  action  on  such 
note  is  the  highest  market  value  of  such  articles  between  the 
time  of  the  maturity  of  the  note  and  the  time  of  trial,  provided 
the  action  is  bought  within  a  reasonable  time."^  But  where  a 
note  was  payable  in  salt  at  a  certain  specified  price  per  barrel, 
the  measure  of  damages  was  held  to  be  the  amount  specified 
in  the  note.'' 


'3  Bacon's  Abr.  (Bouv.  1854), 
"Damages"  (D),  1;  citing  Mount- 
ford  V.  Willes,  2  Bos.  &  Pull.  337; 
Slack  V.  Lowell,  3  Taunt.  157;  Gor- 
don V.  Swan,  12  East,  419;  Marshal 
V.  Poole,  13  East  98;  Harrison  v. 
Allen,  2  Bing.  E.  4;  Calton  v.  Bragg, 
15  East,  223;  Lee  v.  Lingard,  1  East, 
401;  Higgins  v.  Sargent,  2  Barn.  & 
C.  348;  Murray  v.  East  India  Co.,  5 
Barn.  &  A.  204;  Hare  v.  Richards, 
7  Bing.  254;  Arnott  v.  Redfern,  3 
Bing.  353.  Examine  Shockey  v. 
Glasford,  6  Dana  (Ky.),  9;  Hastings 
V.  Wis  wall,  8  Mass.  455;  Curtis  v. 
Innerarity,  6  How.  (U.  S.)  146; 
Jennings  v.  Brig  Perseverance,  3 
Dall.  (U.  S.)  336;  Farr  v.  Ward,  3 
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M.  &  W.  25;  Ganttv.  McKenzie,  3 
Camp.  51;  Robinson  v.  Bland,  2 
Burr.  1077;  Watkins  v.  Morgan,  6  C. 
&  P.  661;  3  Randolph  on  Com. 
Paper,  sees.  1704^1713. 

1°  Spalding  v.  Mashon,  161  U.  S. 
395,  per  White,  J. 

"  Heyman  v.  Landess,  12  Cal. 
107;  Lewis  v.  Lee,  15  Ind.  499. 

12  West  v.  Wentwoith  3  Cow.  (N. 
T.)  82;  Clark  v.  Pinney,  7  Cow. 
(N.  Y.)  681.  See  Cleveland  &  P.  K. 
Co.  V.  Kelley,  5  Ohio  St.  180;  Brasher 
V.  Davidson,  31  Tex.  190. 

1'  Pinney  v.  Gleason,  5  Wend, 
(N.  Y.)  393.  See  Herrick  v.  Carter, 
56  Barb.  (N.  Y.)  41;  and  examine 
Cockrell  V.   Warner,    14    Ark.   345; 
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§  1991.  Fraud  in  respect  to  notes  and  paper. — Where  a 
note  is  fraudulently  sold  by  the  holder  of  the  same  to  an 
innocent  purchaser  there  may  be  a  recovery  of  the  money  paid 
therefor  together  with  interest."  And  where  a  person  is  by 
fraudulent  representations  as  to  the  financial  responsibility  of 
the  maker  of  certain  notes  induced  to  give  his  own  notes  in 
exchange  therefor,  the  measure  of  damages  will  be  the  differ- 
ence between  the  value  of  the  notes  given  by  him  and  those 
received  at  the  date  of  the  transaction.''  So,  where  it  is 
claimed  that  the  sale  of  notes  was  affected  by  such  representa- 
tions as  to  the  makers  and  indorsers  of  the  notes,  evidence  is 
admissible  to  show  that  a  certain  indorser  was  insolvent  at  the 
time  the  note  matured  as  showing  why  plaintiff  was  damaged.'* 
And  there  may  be  a  recovery  of  the  face  value  of  notes  with 
interest  where  the  plaintiff  will  be  obliged  to  pay  the  same 
and  they  were  placed  upon  the  market  by  fraud  and  con- 
spiracy." So  again,  the  maker  of  a  note  may  recover  in  an 
action  against  one  for  wrongfully  negotiating  the  same  so  as 
to  render  him  liable,  the  face  value  of  the  note.'^  It  has, 
however,  been  decided  that  where  negotiable  paper  is  trans- 
ferred by  mere  sale  and  not  by  indorsement,  the  whole 
amount  thereof  is  not  recoverable  from  the  vendor  because  of 
false  representations  by  him  as  to  the  consideration  of  the 
transfer,  but  that  the  recovery  will  be  limited  to  the  difference 
between  the  value  of  the  note  as  it  would  have  been  had  the 
representations  been  true  and  the  actual  value  of  the  same." 

§  1992.  Refusal  of  bank  to  pay  check  or  note. — Where  a 
person  has  sufficient  funds  in  a  bank  to  pay  his  check  but  the 
bank  refuses  to  pay  the  same,  it  will  be  liable  in  damages  there- 
for to  the  drawer.^      And  in  such  a  case   there  may  be  a 


Clark  V.  Minor,  73  Ga.  590;  Keed  v. 
Sturtevant,  40  Vt.  521. 

"  Clayton    v.    O'Connor,    35    Ga. 
193.     See  Foust  v.  Gregg,  68  Ind.  399. 

15  Wallace  v.  Hallowell,  56  Minn. 
501 ;  58  N.  W.  292. 

16  Hamlin  v.   Abell,   120  Mo.  188; 
25  S.  W.  516. 

"  Betz  V.  Dalley,  3  N.  Y.  St.  R. 
309. 

129 


"  Decker  v.    Mathews,  12  N.   T. 
313. 

»  May  V.  Dyer  (Ark.),   21  S.   W. 
1064. 

2°  Mt.  Sterling  Nat.  Bank  v.  Green, 
99  Ky.  262;  18  Ky.  L.  Kep.  178;  32 
L.  K.  A.  568;  35  S.  W.  911;  13  Bkg. 
L.  J.  461 ;  Svendsen  v.  State  Bank, 
64  Minn.  40;  31  L.  E.  A.  552;  65  N. 
W.  1086;  13  Bkg.  L.  J.  175. 
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recovery  of  such  substantia]  damages  as  will  reasonably  compen- 
sate him  for  the  injury  though  he  has  shown  no  special  dam- 
ages.^' So  in  an  action  by  one  who  was  pursuing  a  study  in 
a  strange  city,  for  the  refusal  of  a  bank  to  honor  her  check,  it 
was  decided  that  the  damages  recoverable  should  include  an 
allowance  for  such  time  as  had  been  lost  or  expense  as  had 
been  incurred  by  her  or  for  any  loss  of  credit,  or  business  or  of 
instruction  which  she  Lad  sustained  as  a  result  thereof.®  But 
for  humiliation  or  mortification  of  feelings  or  for  nervous  shock 
resulting  from  the  return  of  the  check  to  her  dishonored  it 
was  held  in  this  case  that  there  could  be  no  recovery.^  And  a 
recovery  for  injuries  sustained  by  an  arrest  and  imprisonment 
for  giving  an  alleged  fraudulent  check  and  the  publication  of 
such  fact  should  not,  it  is  held,  be  allowed  in  an  action  to  re- 
cover damages  for  the  wrongful  refusal  of  a  bank  to  pay  a 
check.^  Nor  are  punitive  damages  recoverable  where  there 
is  nothing  to  indicate  actual  malice,  oppression,  or  bad  motive.^ 
So  where  a  bank  wrongfully  refused  to  honor  a  check  and  also 
refused  to  honor  a  second  check  when  presented  by  the  same 
payee  and  the  drawer  but  after  the  teller  had  consulted  with 
the  bookkeeper  he  said  there  had  been  a  mistake  and  paid 
the  check,  it  was  decided  that  exemplary  damages  were  not 
recoverable  it  appearing  that  pleasant  relations  had  always 
existed  between  the  plaintiff  and  the  defendant  and  that  the 
latter  in  a  letter  to  the  former  had  disclaimed  an}^  intent  to  in- 
jure him,  had  offered  to  use  all  efforts  to  remove  any  injurious 
impression  which  had  arisen  as  a  result  of  the  mistake,  and 
had  given  the  plaintiff  authority  to  use  such  letter  for  that 
purpose.*  And  nominal  damages  only  are  recoverable  for  the 
refusal  of  a  bank  to  honor  a  check  where  it  paid  the  same  a 
few  days  thereafter.^    So  again,  no  damages  are  recoverable 


21  Atlanta  Nat.   Bank  v.  Davis,  96 
Ga.  334;  23  S.  E.  190;  13  Bkg.  L.  J.  27. 

"^  American  Nat.  Bank  v.  Morey, 
24  Ky  L.  Rep.  658;  69  S.  W.  759. 

^  American  Nat.  Bank  v.  Morey, 
24  Ky.  L.  Rep.  658;  69  S.  W.  759. 

^Bank    of    Commerce    v.    Goos 
(Neb.),  58  N.  W.  84;  23  L.  R.  A.  190; 
10  Bkg.  L.  J.  352. 
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*  American  Nat.  Bank  v.  Morey, 
24  Ky.  L.  Eep.  658;  69  S.  W.  759. 

^  Wood  V.  American  Nat.  Bank 
(Va.  1902),  40  S.  E.  931;  4  Va.  Sup. 
Ct.  R.  133. 

'"  Burroughs  v.  Tradesmen's  Nat. 
Bank,  87  Hun  (N.  T.),  6;  67  N.  T. 
St.  R.  481;  33  N.  Y.  Supp.  864;  12 
Bkg.  L,.  J.  385. 
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for  the  refusal  of  a  bank  to  honor  a  check  where  the  drawer 
had  no  funds  in  the  bank  at  the  time  to  naeet  the  same.® 

§  1993.  Against  a  collecting  bank. — Failure  of  a  collect- 
ing bank  to  give  notice  of  protest  to  the  indorser  who  was 
payee,  renders  the  bank  liable  for  any  loss  sustained  by  the 
holder.^  And  if  through  negligence  alone  it  is  inferable  that 
notice  of  presentment,  demand  and  nonpayment  were  not  given 
to  the  holder,  so  as  to  enable  him  to  hold  parties  prior  to  him, 
the  bank  guilty  of  the  negligence  is  responsible  to  the  holder 
for  the  amount  of  the  bill  even  though  the  latter  may  not 
have  been  so  entirely  thoughtful,  active  and  vigilant  as  he 
perhaps  might  have  been.'*'  So  where  the  drawer  and  indorser 
of  a  check  are  discharged  by  the  negligence  of  the  collecting 
bank  in  failing  to  protest  such  check,  prima  facie  the  measure 
of  damages  will  be  the  value  of  the  check,  which  may  be  re- 
duced by  showing  the  insolvency  of  the  person  discharged.^ 
And  a  bank  is  prima  facie  chargeable  with  the  amount  of  a 
draft  where  the  evidence  shows  that  for  a  considerable  period 
while  it  held  the  same  for  collection  without  notifying  the 
drawers  of  the  failure  of  the  drawee  to  pay,  the  latter  continued 
to  conduct  his  business  and  that  he  had  property  subject  to 
execution  greatly  in  excess  of  the  amount  thereof.'*^  Again, 
where  a  note  was  entrusted  to  a  justice  for  collection  it  was 
decided  that  in  an  action  against  him  by  an  indorsee  and  owner 
of  such  note  for  negligence  whereby  the  collection  was  lost, 
the  measure  of  damages  was  the  actual  loss  sustained.'^  And 
where  a  note  is  sent  to  a  bank  for  collection  it  cannot  be  shown 
in  mitigation  of  damages  in  an  action  against  the  bank  for 
failure  to  fix  the  liability  of  an  indorser  that  the  holder  at  a 
foreclosure  sale  of  the  property  mortgaged  by  the  maker  to  se- 
cure the  note  bid  off  such  property  for  less  than  its  value.^ 
But  where  a  note  placed  with  a  bank  for  collection  is  lost  in 


"'  Gilliam  v.  Merchants'  Nat. 
Bank,  70  111.  App.  592. 

2»  Bird  V.  Louisiana  St.  Bank,  93 
U.  S.  96. 

»>  Chioopee  Bank  v.  Philadelphia 
Bank,  8  Wall.  (U.  S.)  641. 

'1  Fort    Dearborn    Nat.    Bank  v. 


Security  Bank  (Minn.  1902),  91  N. 
W.  251. 

'2  Dern  v.  Kellogg,  54  Neb.  560; 
74  N.  W.  844;  15  Bkg.  L.  J.  275. 

33  Deho  v.Heckman,  12  Ohio  St.  181. 

M  West  V.  St.  Paul  Nat.  Bank,  54 
Minn.  466;  56  N.  W.  54. 
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the  mails  in  the  course  of  its  return  from  a  responsible  corre- 
spondent to  which  it  had  been  sent  for  collection,  the  receiving 
bank  will  not  be  held  liable  for  such  loss.^  And  where  the 
money  due  on  a  note  which  has  been  sent  to  a  bank  for  collec- 
tion is  by  mistake  paid  to  the  payee  and  the  bank  subsequently 
brings  an  action  to  recover  such  payment,  the  payee  cannot  re- 
cover damages  from  the  bank  for  being  induced  by  such  pay- 
ment to  neglect  securing  himself  by  attachment  or  preference 
where  it  appears  that,  at  the  time  the  bank  made  such  payment, 
the  maker  was  insolvent  and  the  payee  could  not  have  secured 
himself  by  either  attachment  or  preference.^ 

§  1994.  Same  subject — Failure  to  present  for  or  demand 
payment. — For  the  failure  of  a  collecting  bank  to  demand 
payment  of  a  bill  it  will  be  rendered  liable  for  the  amount 
thereof,^  the  measure  of  damages  being  the  actual  loss  which 
is  prima  facie  such  amount,^  which  may,  however,  under  the 
evidence  be  reduced  to  a  nominal  sum.®  So  where  a  sight 
draft  is  sent  to  a  bank  for  collection  and  an  action  is  brought 
against  it  by  the  indorsee  for  negligence  in  presenting  the 
draft  for  acceptance,  only  nominal  damages  are  recoverable 
where  it  appears  that  presentment  and  notice  were  not  neces- 
sary under  the  circumstances  under  which  such  draft,  was 
drawn,  to  bind  the  drawer  who  is  solvent,  so  that  the  draft 
may  be  collected  from  him.* 

§  1995.  Failure  to  protest. — The  measure  of  damages 
which  the  owner  of  notes  may  recover  for  the  failure  of  a 
bank  to  protest  such  notes,  where  the  maker  was  insolvent, 
and  in  consequence  of  the  bank's  failure  to  protest  them  the 
indorsers  were  discharged,  will  be  the  amount  of  such  notes 


s*  Litman  v.  Montreal  C.  &  T>.  Sav. 
Bank,  Kap.  Jud.  Quebec,  13  C.  S. 
262. 

86  First  Nat.  Bank  v.  Burger,  9 
Ohio  S.  &  C.  P.  Dec.  824. 

8'  Bank  of  Washington  v.  Triplett, 
1  Pet.  (U.  S.)  25.  See  Sprague  v. 
Farmer's  Nat.  Bank  (Kan.  1901),  64 
Pac.  967. 

86  First  Nat.  Bank  v.  Fourth  Nat. 
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Bank,  11  N.  T.  320;  33  Am.  Eep. 
618. 

=9  First  Nat.  Bank  v.  Fourth  Nat. 
Bank,  77  N.  T.  320;  33  Am.  Rep. 
618. 

«<>  Citizen's  Nat.  Bank  v.  Third 
Nat.  Bank,  19  Ind.  App.  69;  49  N. 
E.  171. 
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§§  1996, 1997 


with  interest,  together  with  the  protest  fees.^'  And  where  a 
bank  sends  a  draft  for  collection  to  another  bank  which  in  turn 
forwards  it  to  a  third  one  for  this  purpose,  the  second  bank 
will  be  liable  to  the  first  for  such  damages  as  the  latter  has 
sustained  as  a  result  of  the  negligence  of  the  bank  to  which 
it  was  last  sent.**  But  only  such  damages  as  will  compensate 
an  owner  of  a  note  for  the  injury  sustained  as  a  result  of  an  in- 
dorser  being  discharged  owing  to  negligence  in  protesting  the 
note  are  recoverable.^^  And  where  an  action  is  brought  against 
a  bank  to  recover  damages  for  its  failure  to  fix  an  indorsee's 
liability,  the  solvency  of  the  maker  of  such  note  is  material  as 
affecting  the  measure  of  damages." 

§  1996.  Wrongful  protest.— A  payee  of  a  note  who,  upon 
its  being  paid,  agrees  to  return  it  to  the  maker  but  instead  of 
so  doing  sends  it  to  a  bank  for  collection  with  instructions  to 
protest  it  if  not  paid,  will  be  liable  for  the  actual  damages  sus- 
tained where  it  is  protested  in  pursuance  of  such  instructions.^ 
It  has,  however,  been  decided  that  punitive  damages  are  not 
recoverable  in  such  a  case.*  And  in  an  action  for  libel  in 
wrongfully  protesting  a  note,  there  can  be  no  recovery  for  pro- 
test fees  which  were  voluntarily  paid.*  Nor  can  there  be  a 
set-off  against  a  draft  of  damages  for  injury  to  credit  from  a 
wrongful  protest  thereof,  such  damages  not  being  recoverable 
in  an  action  of  debt  or  assumpsit.* 

§  1997.  Wrongful  transfer  of  note — Conversion — Wrong- 
ful conduct  by  pledgee. — Where  a  promissory  note  has  been 


*^  Hitchooct  V.  Bank  of  Suspension 
Bridge,  57  App.  Div.  (N.  Y.)  458;  68 
N.  T.  Supp.  234,  wherein  it  is  held 
that  as  the  owner  was  not  compelled 
to  look  to  the  indorsers  before  seek- 
ing redress  from  the  bank,  the  ex- 
penses of  a  suit  against  the  indorsers 
on  the  note  does  no  constitute  the 
measure  ef  damages. 

*2  Exchange  Nat.  Bank  v.  Third 
Nat.  Bank,  112  U.  S.  276. 

*3  Mott  V.  Bank  of  Havana,  22 
Hun{N.  T.),354. 


**  West  V.  St.  Paul  Nat.  Bank,  56 
Minn.  466;  56  N.  W.  54. 

*5  State  Mut.  L.  &  A.  Assn.  v. 
Baldwin,  116  Ga.  855;  43  S.  E.  262. 

«  State  Mut.  L.  &  A.  Assn.  v. 
Baldwin,  116  Ga.  855;  43  S.  E.  262. 

"  Hirshfield  v.  Fort  Worth  Nat. 
Bank  (Tex.),  18  S.  W.  743;  15  L.  E. 
A.  639;  34  Cent.  L.  J.  350;  6  Bkg. 
L.  J.  845. 

«Hunt  V.  Johnson,  96  Ala.  130; 
11  So.  387. 
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paid  and  the  holder  wrongfully  transfers  the  same  before  ma- 
turity to  a  bona  fide  assignee  by  whom  payment  is  enforced, 
there  may  be  a  recovery  of  damages  by  the  maker  from  the 
person  making  such  wrongful  transfer,  but  if  the  note  was 
dishonored  upon  its  face  at  the  time  of  transfer  and  the  maker 
did  not  set  up  his  legal  defense  no  damages  are  recoverable.* 
And  where  drafts  are  payable  to  a  person  but  another  has  an 
interest  therein,  the  former  will,  where  he  converts  them  to  his 
own  use,  be  liable  to  account  for  them  at  their  face  value  in 
the  absence  of  any  proof  on  the  subject.^  Again,  it  has  been 
decided  that  where  an  action  is  brought  for  forcibly  seizing 
and  carrying  away  a  check,  the  awarding  of  compensatory 
damages  for  mental  suffering  and  of  exemplai-y  damages  by 
way  of  punishment  does  not  amount  to  a  giving  of  vindictive 
damages  twice  in  the  same  case.'''  But  nominal  damages  only 
are  recoverable  for  the  surrender  of  notes  by  the  pledgee  to 
the  maker  instead  of  to  the  pledgor,  where  they  were  originally 
given  for  an  open  account  on  which  an  action  may  still  be 
maintained.''^  And  where  the  collection  of  a  note  from  the 
maker  while  he  is  solvent  is  prevented  by  the  pledgee  of  the 
note,  it  has  been  decided  that  the  only  damages  which  a 
pledgor  of  such  note,  which  is  secured  by  a  vendor's  lien  as 
collateral  security,  may  recover  is  the  diminution  in  the  value 
of  the  note.'' 

§  1998.  Loss  by  pledgee  of  notes  held  as  secnrlty. — ^Where 
notes  which  are  held  by  a  bank  as  security  for  a  debt  are  lost, 
owing  to  the  bank's  negligence,  it  will  be  liable  to  an  assignee 
of  the  pledgor  for  such  damages  as  he  may  have  sustained  in 
consequence  thereof.^ 


"Newell  V.  Gregg,  51  Barb.  (N. 
T.)263. 

^  Davies  v.  Stevenson,  59  Kan. 
648 ;  54  Pac.  679.  See  see.  1136, 
herein,  as  to  conversion  of  notes 
and  commercial  paper. 

"  Bonnelli  v.  Bowen,  10  Miss.  142; 
11  La.  791. 

^  Griggs  V.  Day,  21  App.  Div.  (N. 
Y.)  442  ;  47  N.  T.  Supp.  609. 
2054 


™  XbomaB  v.  Davis,  15  Tex.  Civ. 
App.  359 ;  39  S.  W.  579.  Examine 
Gordon  v.  Sanborn  (Tex.  Civ.  App.), 
35  S.  W.  291. 

"Northwestern  Nat.  Bank  v. 
Thompson  &  S.  Mfg.  Co.,  71  Fed. 
113  ;  17  C.  C.  A.  638  ;  36  U.  S.  App. 
413. 
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§§  1999-2001 


§  1999.  Breach  of  warranty  of  notes. — Where  notes  are 
given  in  exchange  for  other  property  and  are  taken  as  cash, 
and  the  prices  fixed  by  the  parties  on  the  property  exchanged 
are  not  fixed  with  special  reference  to  the  medium  of  payment, 
in  an  action  for  a  breach  of  warranty  of  such  notes  the  measure  of 
damages  will  be  the  price  fixed  in  the  notes  in  the  transaction.'" 


§  2000.  Foreign  bill — Eate  of  exchange — Statutory 
damages. — Where  a  foreign  bill  of  exchange  is  protested  for 
nonpayment  the  holder  may  generally  recover  as  damages  the 
amount  of  such  bill  with  interest,**  and  in  addition  thereto  an 
allowance  for  re-exchange.^'  And  in  some  states  statutory 
damages  have  been  allowed  either  in  addition  to,  or  in  lieu  of, 
re-exchange,*  they  being  generally,  however,  regarded  as  in 
lieu  thereof.^  But  statutory  damages  are  not  recoverable  from 
the  acceptor  of  a  foreign  bill,  they  being  only  allowed  against 
the  makers  or  indorsers  thereof.*  And  it  has  been  determined 
that  no  damages  are  recoverable  where  a  bill  is  returned  which 
was  remitted  to  pay  an  antecedent  debt.^' 

§  2001.  Attorney's  fees — Costs — Expenses,  etc. — Where 
a  party  by  fraud  obtains  a  draft  from  a  bank  and  causes  the 
same  to  be  cashed,  there  may  be  a  recovery,  in  an  action  by  the 
bank  against  him,  of  attorney's  fees  and  expenses  incurred  in 
good  faith  in  saving  itself  from  loss,  a  recovery  of  damages 
therefor  being  compensatory  and  not  in  the  nature  of  exem- 
plary damages.®  And  where  a  note  provides  for  the  allowance 
of  an  attorney's  fee  but  does  not  specify  any  amount  therefor, 


^  Vance  v.  MoBurnett,  94  Ga.  251; 
21  S. E.  520. 

w  Graves  v.  Dash,  12  Johns.  (N. 
T.)  17;  De  Eham  v.  Grove,  18  Abb. 
Pr.  (X.  T.)43. 

"Graves  v.  Dash,  12  Johns.  (N. 
T.)  17;  DeEham  v.  Grove,  18  Abb. 
Pr.  (N.  T.)  43;  Denston  v.  Hender- 
son, 13  Johns.  (N.  T.)  322  j  In  re 
Gillespie,  16  Q.  B.  D.  702. 

69  Wood  V.  Watson,  53  Me.  300; 
Fiske  V.  Foster,  10  Mete.  (Mass.) 
507;  Denston  V.  Henderson,  13  Johns. 


(N.  T.)_322;  Van  Arsdale  v.  Board- 
man,  3  How.  Prac.  (N.  Y.)  60;  3 
Randolph  on  Com.  Paper,  sec.  1720. 

^  See  3  Bandolph  on  Com.  Paper, 
sec.  1720. 

^"Van  Arsdale  v.  Boardman,  3 
How.  Prac.  (N.  T.)60. 

61  Kenworthy  v.  Hopkins,  1  Johns. 
Gas.  (N.  T.)  107;  Thompson  v.  Rob- 
ertson, 4  Johns.  (N.  Y.)  27. 

62  First"  Nat.  Bank  v.  Williams 
(Kan.  1901),  63  Pac.  744. 
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evidence  is  admissible  as  to  the  reasonable  value  of  an  attorney's 
fees  for  collecting  the  note  though  there  is  no  specific  aver- 
ment that  an  attorney  has  been  employed."^  But  where  under 
the  stipulation  in  a  note  for  the  allowance  of  attorney's  fees 
they  should  only  be  allowed  on  such  amount  as  remains  due  at 
the  time  of  the  suit,  it  is  error  to  instruct  the  jury  that  they 
should  after  computing  the  interest  on  the  notes  and  the  at- 
torney's fees  deduct  from  the  entire  amount  such  payments  as 
may  have  been  made.^  And  there  can  be  no  recovery  by  an 
indorser,  in  an  action  against  the  maker,  of  costs  and  expenses 
incurred  by  the  former  through  a  sale  of  his  property  under  a 
judgment  against  him  as  indorser.®  And  expenses  needlessly 
incurred  by  an  indorser  or  accommodation  acceptor  in  resisting 
payment  of  a  bill  are  not  recoverable.*'  Nor  can  there  be  a  re- 
covery of  costs  of  protest  where  there  were  no  indorsers.^ 

§  3002.  Set-off,  Recoupment,  etc — In  an  action  upon  a 
purchase  price  note  damages  to  which  the  defendant  may  be 
entitled  by  reason  of  a  breach  of  warranty  as  to  the  property 
purchased,  may  be  set  up  by  way  of  recoupment  or  counter- 
claim.** And  where  a  note  is  given  in  pursuance  of  an  agree- 
ment to  deliver  property  at  a  later  date,  damage  resulting  from 
a  failure  of  the  payee  to  perform  his  agreement  is  available  as 
a  counterclaim  in  an  action  on  the  note.^  And  there  may  be 
a  recoupment  of  damages  for  fraud  in  obtaining  the  note  or  in 


eastames  v.  Schofield  (lud.  App.), 
31  N.  E.  480.  See  Alexander  v.  Mc- 
Dow,  108  Cal.  25;  41  Pac.  24. 

"'McSpadden  v.  La  Force  (Tex. 
Civ.  App.),  39  S.  W.  163. 

66  March  v.  Barnet,  114  Cal.  375; 
46  Pac.  152. 

6»  Simpson  V.  Griffin,  9  Johns. 
(N.  T.)  131.  See  3  Randolph  on 
Com.  Paper,  sec.  1727.  But  see  as 
to  accommodation  acceptor,  Jones 
V.  Brooke,  4  Taunt.  464. 

«'  Cramer  v.  Eagle  M.  Co.,  23  Kan. 
399. 

MAultman  v.  Falkum,  47  Minn. 
414;  50  N.  W.  471;  Loring  v.  Morri- 
son, 15  App.  Div.  (N.  T.)  498;  44  N. 
T.  Supp.  526;  Heebner  v.  Shepard 
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(N.  D.)  63  N.  W.  892;  Laney  v.  In- 
galls,  5  S.  D.  183;  58  N.  W.  572; 
Brown  v.  Viscaya  (Tex.  Civ.  App.) 
42  S.  W.  309.  But  examine  National 
Bank  of  Commerce  v.  Feeney,  9  S. 
D.  550;  70  N.  W.  874,  holding  that 
such  set-off  is  not  available  against 
the  assignee,  the  notes  and  a  chattel 
mortgage  sued  on  being  given  by  the 
plaintiff's  assignor;  Johnson  v.  Kel- 
ley  (Vt.),  31  Atl.  849,  holding  that 
though  a  breach  of  warranty  may  be 
a  good  defense,  the  defendant  cannot 
have  an  affirmative  judgment  there- 
for. 

69  Hurst  v.  Combs,  17  K.  L.  Eep. 
84;  30  S.  W.  416. 
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the  consideration  thereof.'"  So  in  an  action  on  a  purchase 
price  note  there  may  be  an  allowance  of  such  sum  as  the  de- 
fendant was  fraudulently  induced  to  pay  in  excess  of  what  he 
might  otherwise  have  purchased  the  property  for.'"  And  where 
chattels  are  converted  and  sold  without  the  stipulated  notice, 
damages  therefor  may  be  pleaded  in  recoupment  to  an  action 
on  the  note  for  the  balance  due  after  such  sale.'^  So  again 
where  a  party  with  whom  notes  are  pledged  as  collateral  neg- 
ligently permits  them  to  become  barred  by  limitation  without 
making  proper  effort  to  collect  them,  damages  therefor  may  be 
set  off  in  an  action  by  him  upon  the  note  to  secure  which  the 
other  notes  were  so  pledged.'^  And  where  notes  are  pledged 
with  a  bank  to  secure  a  debt  due  it,  it  may,  in  an  action  by  an 
assignee  of  the  pledgor  to  recover  damages  for  the  loss  of  such 
notes  by  its  negligence  in  collecting  them,  set  off  the  amount 
due  from  the  pledgor  for  which  such  notes  were  pledged."* 

§  3003.  What  is  not  the  subject  of  set-off,  recoupment, 
etc. — In  an  action  upon  a  note  given  in  one  transaction,  it  has 
been  decided  that  there  cannot  be  a  set-off  of  unliquidated  dam- 
ages which  arise  out  of  a  breach  of  covenants  of  warranty  in 
a  deed  given  in  another  transaction.'^  And  where  a  note  is 
given  for  services,  in  an  action  thereon  by  the  payee,  the  de- 
fendant cannot  set  off  damages  by  the  former  to  the  latter's 
property  while  in  his  employ.'^  Nor  in  an  action  on  a  note 
given  for  borrowed  money  can  the  maker  set  up  as  a  counter- 
claim a  slander  upon  his  credit.'"  Nor  can  a  defendant  plead 
as  a  set-off  a  claim  for  damages  as  a  result  of  stagnant  water 
and  sewer  gas  being  allowed  to  accumulate  and  thus  consti- 
tuting a  nuisance.™    And  expenses  incurred  by  one  in  an  ac- 


TO  Bell  V.  Sheridan,  21  D.  C.  370. 

'1  Kilgore  v.  Bruce,  116  Mass.  136; 
44  N.  E.  108;  12  Nat.  Corp.  Rep. 
726. 

'2  Waring  v.  Gaskill,  95  Ga.  731; 
22  S.  E.  659.  Examine  Richardson 
V.  Ashby,  132  Mo.  238;  33  S.  "W".  806. 

"  Ft.  Dodge  First  Nat.  Bank  v. 
O'Connell  (Iowa),  51  N.  W.  162. 

« Northwestern    Nat.     Bank     v. 


Thomson  &  S.  Mfg.  Co.,  71  Fed.  Il3; 
36  U.  S.  App.  413;  17  C.  C.  A.  638. 

'5  Brooks  V.   Brady,  53  111.  App. 
155. 

'^  Stevens     v.     Miller,     13    Gray 
(Mass. ),  283. 

"  Blue  V.  Capital  Nat.  Bank,  145 
Ind.  518;  43  N.  E.  655. 

'8  Mashburn  v.  Inman,  97  6a.  396; 
24  S.  E.  39. 
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tion  by  him,  under  the  erroneous  belief  that  there  was  a  defect 
in  his  title,  to  have  the  question  of  title  adjudicated  when  as 
a  matter  of  law  he  had  a  good  legal  title,  cannot  be  recouped 
in  an  action  on  notes  given  for  the  purchase  price  of  the  prop- 
erty.'' So  again  under  a  code  provision  that  in  an  action  by 
the  assignee  of  a  chose  in  action,  the  defendant  may  interpose 
any  defense  or  counterclaim  existing  in  his  favor  against  the 
"  assignor,"  it  has  been  decided  that  in  an  action  by  the  as- 
signee of  a  bill  of  exchange  the  acceptors  cannot  avail  them- 
selves of  a  set-off  against  tlie  maker  for  a  breach  of  contract.* 
And  in  an  action  on  a  biU  or  note  on  which  payments  of  usuri- 
ous interest  have  been  made,  the  penalty  of  double  the  amount 
of  such  interest  which  it  is  provided  by  law  may  be  recovered 
in  an  action  in  the  nature  of  debt,  cannot  be  set  off.^  So  in 
Louisiana  it  is  decided  that  a  party  cannot  plead  in  compensa- 
tion against  a  note  a  demand  which  is  based  on  a  penal  clause, 
unliquidated  and  disputed.®  And  the  fact  that  pending  a  suit 
on  a  note  a  mortgage  given  to  secure  the  same  was  foreclosed 
and  the  property,  by  collusion  between  the  crier  and  the  agent 
of  the  plaintiff,  was  bid  off  for  less  than  its  market  value, 
though  it  was  worth  more  than  was  due  on  the  note,  is  held 
not  available  as  a  set-off  to  the  action  on  the  note.^ 


'9  Eay  V.  Pease,  97  Ga.  618 ;  25  S.  E. 
360. 

8»  Jack  V.  Hosmer,  97  Iowa,  17;  65 
N.  W.  1009. 

81  Slack  V.  First  Nat.  Bank,  19  Ky. 
L.  Kep.  1684;  44  S.  W.  354. 
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82  Goldman  v.  Goldman,  47  La. 
Ann.  1463;  17  So.  881. 

88  Giles  V.  Bank  of  Southwestern 
Georgia,  102  Ga.  702  j  29  S.  E.  600. 


TITLE  IX. 


PIDUCIAKY  AND  OTHER  SPECIAL  RELATIONS. 


CHAPTER  LXX. 


FIDUCIARY  AND  OTHER  SPECIAL  KBLATIONS. 


SUBD.  I.      HUSBAND   AND   WIFE — PARENT  AND  CHILD — GUABD- 

lAN  AND  WABD. 

MASTEB  AND  SEBVANT — EMPLOYER  AND  KMPLOTBH 
— CONTRACTS  FOB  SERVICES — TORTS. 

AGENTS,  FACTORS,  BROKERS,  COMMISSION  MER- 
CHANTS, AUCTIONEERS,  ETC. 

OFFICERS  OF  CORPORATIONS. 

ATTOENETS,  SOLICITOBS  AND  COUNSELORS. 

PUBLIC  OFFICERS. 

TRUSTEES,  EXECUTORS  AND  ADMINISTRATORS,  AND 
RECEIVERS. 

SURETIES,  GUARANTORS  AND  INDEMNITY. 


II. 


IV. 

V. 

VI. 

vn. 


StJBD.   I.      HUSBAND   AND   WIPE — PAKBNT   AND   CHILD — 
GUAEDIAN  AND  WARD. 


i  2004.  Husband  and  wife — Torts. 
2005.  Husband  and  wife — Loss  of 
wife's  services — Medical 
expenses. 
Recovery  by  husband  from 

wife  or  another. 
Recovery  by  wife. 
2008.  Services    of    child — Medical 
expenses. 


2006. 


2007. 


2009.  Torts  of  minors. 

2010.  Recovery   against   father  — 

Contract — Validity  of 
award  of  damages  as  to 
bastard. 

2011.  Guardian  and  ward — Recov- 

ery from  guardian 


SUBD.   II.      MASTER   AND   SERVANT — EMPLOYER   AND   EM- 
PLOYEE— CONTRACTS   FOR   SERVICES — TORTS. 


i  2012.  Breach  of  contract  of  em- 
ployment or  for  services — 
General  decisions. 


2013.  Breach  by   employer — Gen- 

erally. 

2014.  Breach  of  agreement  to  hire 
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— Refusal  to  employ  or  to 
permit  performance — No- 
tice of  cancellation — Em- 
ployment dependent  on 
contingency. 

2015.  Breach   by    employer    after 

work   commenced. 

2016.  Breach  by  employer  of  con- 

tract for  work  or  services 
after  partial  performance. 

2017.  Where     employer     prevents 

completion  of  work  or 
services. 

2018.  Breach  by  employer  where 

services  rendered — Failure 
to  pay. 

2019.  Wrongful   discharge. 

2020.  Same  subject  continued. 

2021.  Where  contract  is  based  on 

salary  and  other  considera- 
tions, or  on  other  consid- 
erations. 

2022.  Conditional    employment  — 

Re-employment . 

2023.  Failure  to  give  required  no- 

tice of  cancellation  or  ter- 
mination— Effect  upon 
amount  recoverable. 

2024.  Extent  of  obligation  to  seek 

and  effect  of  obtaining 
other   employment. 

2025.  Mitigation   of  damages   and 

deductions. 

2026.  Burden  of  proof  as  to  obtain- 

ing other  employment 
where  servant  wrongfully 
discharged. 

2027.  Nonpayment    of   wages    on 

discharge    —    Exemplary 


2030 
2031 


2028.  Refusal    to    give    clearance 

card  or  consent  to  employ- 
ment— Blacklisting. 

2029.  Breach  of  agreement  to  will 

property  as  compensation 
for  services. 

Breach  by  employer — Profits. 

Breach  by  employee— Gen- 
erally. 

2032.  Partial  breach  of  agreement 

to  locate  and  survey  lands. 

2033.  Employee's  failure  to  perform 

duties — Improper  or  im- 
perfect work — Knowledge 
of  peculiar  character  of 
work — Violation  of  in- 
structions. 
Liability  of  master  for  serv- 
ant's negligence  or  torts 
— Servant's  malicious,  etc., 
acts — Exemplary        dam- 


2034. 


2035.  Recovery  against  third  per- 

son— Maliciously  or  un- 
lawfully procuring  dis- 
charge. 

2036.  Threats    to    discharge — Ac- 

tual and  exemplary  dam- 


2037.  Enticing  away  servant,  etc. 

— Preventing  servant  from 
entering  employ. 

2038.  Retention    of    or    injury   to 

servant's  property  by  mas- 
ter. 

2039.  Physicians    and    surgeons^ 

Malpractice    —    Nominal 
damages  —  Punitive  dam- 


STTBD.   m.      AGENTS,    FACTORS,   BROKERS,    COMMISSION 
MERCHANTS,   AUCTIONEERS,   ETC. 


(  2040.  Recovery  and  extent  thereof 
against    agents,    etc.,    by 
principal  or  third  person — 
Generally 
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2041.  Principal  and  agent — Factor 
or  correspondent — Violar' 
tion  of  instructions — Neg- 
ligence. 
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i  2042.  Brokers — Stockbrokers,  prin- 
cipal and  agent — Breach 
of  instructions  to  sell — 
Failure  to  sell. 
2043.  Agents,  brokers  and  stock- 
brokers —  Assumption  of 
authority  —  Unauthorized 


2044. 
2045. 
2046. 
2047. 

2048. 

2049. 

2050. 

2051. 
2052. 


Factors,  brokers,  commission 
merchants — Sale  at  a  loss 
— Violation  of  instructions. 

Factors  and  brokers — Re- 
fusal to  obey  instructions 
— Sale  at-  loss. 

Agent — Insurance  agent  — 
Excess  of  authority — Sale 
on  unauthorized  terms. 

Brokers  and  stockbrokers — 
Violation  of  instructions  to 
buy — Unauthorized  pur- 
chase— Unauthorized  ex- 
ercise of  judgment. 

Commission  merchants  — 
Factors — Market  value  of 
goods — Failure  to  sell — 
Guaranty  of  fixed  price. 

Stockbroker — Failure  to  de- 
liver stocks  on  demand. 

Agent  —  Stockbrokers — Un- 
disclosed principal. 

Auctioneers. 

Broker — Factor — Torts  of — 
Generally. 


2053.  Where  attachment  is  wrong- 

fully sued  out  by  agent. 

2054.  Negligence  of  agent,  etc. 

2055.  Principal's  liability  for  puni- 

tive or  exemplary  damages 
for  agent's  malicious,  etc., 
acts. 

2056.  Breach  of  duty  or  of  trust  by 

agent,  etc. — Profit  or  ad- 
vantage obtained  by  agent 
to  detriment  of  principal. 

2057.  Agent — Commission        mer- 

chant— Double     damages. 

2058.  Agents,   etc. — Profits. 

2059.  Agent,  etc. — Exclusive  terri- 

tory. 

2060.  Refusal  of  principal  to  fur- 

nish or  deliver  goods  or 
stock  or  to  permit  sales — 
Loss  in  performance  of 
agent's  duties — Nominal 
damages. 

2061.  Agents,  etc. — Wrongful  dis- 

charge from  or  termination 
of  employment. 

2062.  Agents,  etc. — Commission  or 

compensation  as  damages. 

2063.  Agents,    etc.,     expenditures, 

costs  and  attorney's  fees. 

2064.  Agents,      etc. — Set-off     and 

counterclaim. 

2065.  Agents,  etc. — Evidence. 


STIBD.   IV.      OFFICERS   OF   CORPORATIONS. 


(  2066.  Negligent  and  wrongful  acts 
and  resulting  damages — 
Participation  or  acquies- 
cence of  stockholders. 

2067.  Wrongful,    etc.,    acts   as   to 

stocks,  funds,  drafts,  notes, 
bonds  and  loans. 

2068.  Fraudulent    issue    or    over- 

issue of  stock. 

2069.  Misleading  statements  as  to 

credit — Publishing  false  re- 
ports as  to  condition — 
Compensatory    and    puni- 


tive damagas — Attorney's 
fees — Mental  distress. 

2070.  Depreciation   of   stock — Re- 

mote damages — Profits — 
Wrongful  cancellation  of 
stock — Evidence. 

2071.  Transfers  of  stock. 

2072.  Refusal   to    allow   examina- 

tion of  books,  etc. — Dam- 
ages proximately  and  leg- 
ally resulting  —  Remote, 
etc.,  damages — Costs  and 
counsel  fees. 
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i2073.  Statutory  liability  for  "aU 
damages"  from  failure  to 
make  reports,  etc. — Un- 
liquidated damages. 

2074.  Profits  of   officers — Promot- 

er's profits. 

2075.  Breach  of  contract  to  employ 


one  as  manager  where  he 
turns  over  property  to  cor- 
poration. 

2076.  Officers  and  promoters — Re- 

covery of  interest. 

2077.  Officers,  etc. — Set-off       and 

counterclaim. 


SUED.   V.      ATTORNEYS,    SOLICITOUS   AND   COUNSBLOES. 


§  2078.  Negligence,  want  of  skiU  or 
diligence — Errors  of  judg- 
ment. 

2079.  Conduct  of  suit  or  proceed- 

ings— Failure  to  levy  exe- 
cution— Loss  of  debt  or 
case. 

2080.  Breach  of  contract — Loss  of 

note  intrusted  for  collec- 
tion— Money  collected — 
Interest. 

2081.  Erroneous  advice. 

2082.  Collusive  or  wrongful  acts — 


Abuse  of  process — False 
statements  — ■  Punitive 
damages. 

2083.  Failure  to  obey  instructions. 

2084.  Breach  of  contract  by  client 

— Wrongful  discharge  of 
attorney. 

2085.  Court  or  judge  not  liable  for 

disbarment  of  attorney. 

2086.  Recovery    by    third    person 

against  attorney,  etc. 

2087.  Counterclaim,  set-off  and  re- 

coupment. 


SUED.   VI.      PUBLIC    OITICEES. 


2088.  Pubhc  officers — Generally. 

2089.  Pubhc    officers  —  Wrongful 

holding   or   usurpation   of 
office — Removal   from. 

2090.  Illegal  appointment  by  offi- 

cer of  minor  as  guardian  of 
property  seized. 

2091.  Board  of  health. 

2092.  Clerks  of  courts. 

2093.  Constables,    police    officers, 

etc. 

2094.  Coroners. 


2095.  Inspector  of  oil. 

2096.  Judges,  magistrates,  etc. 

2097.  Notary. 

2098.  Postmaster  general — Officers 

of   United   States — Heads 
of  executive  departments. 

2099.  Recorder. 

2100.  Sheriffs. 

2101.  Same      subject — Exemplary 

damages. 

2102.  Tax  assessors  and  collectors. 


SXTBD.   VII.      TKUSTEES,   EXECUTOES     AND    ADMINISTEATOES, 
AND   EECEIVEES. 


i  2103.  Trustees— Generally. 

2104.  Wrongful    acts    of   trustees, 

negligence,  torts,  etc. 

2105.  Executors  and  administrat- 

ors— Executor  de  son  tort. 

2106.  Wrongful     appointment     of 

receiver. 

2107.  Recovery  against  receiver — 

Contracts    of    receiver— 
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Contracts  before  appoint- 
ment of  receiver. 

2108.  Recovery  against  receiver — 

Wrongful  or  negligent  acts 
or  torts  of  receiver — Torts 
of  corporation  before  ap- 
pointment of  receiver. 

2109.  Recovery  by  receiver. 
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SUED.  VIII.      SURETIES,   GUARANTORS  AND  INDEMNITY. 


§  2110.  Sureties,  guarantors  and  in- 
demnity— General       rules 
and  decisions. 
2111.  Sureties  on  trustees'  bonds. 


2112.  Sureties  on  executors  or  ad- 

ministrator's bonds — Pro- 
bate bonds. 

2113.  Sureties  on  receiver's  bonds. 


SUED.    I.       HUSEAND     AND     WIPE — PARENT     AND      CHILD — 
GUARDIAN  AND  "WARD. 

§  2004.  Husband  and  wife — Torts. — The  husband  was  at 
common  law  liable  for  his  wife's  torts,  and  he  alone,  or  they 
jointly,  were  so  liable  according  to  the  circumstances,  in  gen- 
eral, of  his  control  or  coercion,  or  otherwise.^  But  a  recovery 
cannot  be  had  against  a  husband,  in  the  absence  of  his  coer- 
cion or  instigation  to  the  act,  for  damage  occasioned  by  his 
wife's  causing  a  dog  to  bite  a  child.'  Nor  can  a  recovery  be 
had  against  a  husband  for  slanderous  utterances  of  his  wife 
where  he  had  no  knowledge  thereof ; '  nor  can  a  wife  make 
her  husband  liable  for  damages,  by  instituting  a  criminal  pro- 
ceeding in  his  name,  even  though  she  has  charge  of  the  home 
and  the  general  management  of  his  affairs  in  his  absence.*    A 


iSee  Martin  v.  Robson,  65  111. 
129;  Baker  v.  Young,  44  111.  42; 
Ball  V.  Bennett,  21  Ind.  427;  Radke 
V.  Schlundt  (Ind.  App.  1902),  65  N. 
E.  770;  Marshall  v.  Cakes,  51  Me. 
308;  McCarty  v.  De  Best,  120  Mass. 
89;  Miller  v.  Sweetzer,  22  Mich. 
391;  Brazil  v.  Moran,  8  Minn.  336; 
D.  Wolff  &  Co.  V.  Loziei-  (N.  J. 
1902),  52  Atl.  503;  Kowing  v.  Man- 
ley,  49  N.  T.  192;  13  Abb.  X.  S.  276; 
Baum  v.  Mullen,  47  N".  T.  577; 
State  V.  Williams,  65  N.  C.  398; 
Keen  v.  Hartman,  48  Pa.  St.  497; 
Edwards  v.  Wessinger,  65  S.  C.  161 ; 
43  S.  E.  518;  notes  83  Am.  Dec.  776; 
6  Am.  Dec.  106;  7  L.  R.  A.  640;  6 
L.  R.  A.  718;  12  U.  S.  C.  0.  A.  190. 
That  common  law  liability  for 
wife's  torts  is  unchanged  by  statute, 
see  Henley  v.  Wilson,  137  Cal.  273; 
70  Pao.  21;  58  L.  R.  A.  941;  Nichols 


V.  Nichols,  147  Mo.  387;  48  S.  W. 
947;  Bruce  v.  Bombeck,  79  Mo. 
App.  231;  2  Mo.  App.  Kep.  327. 
But  see  D.  Wolff  &  Co.  v.  Lozier 
(N.  J.  1902),  52  Atl.  303;  Russell  v. 
Phelps,  73  Vt.  390;  50  Atl.  1101. 

"Strubing  v.  Maher,  46  App. 
Div.  (N.  Y.)  400;  61  N.  Y.  Supp. 
799.  See  O'Brien  v.  Walsh  (N.  J.), 
43  Atl.  664,  and  examine  citations 
in  last  preceding  note  herein. 

'McClure  v.  McMartin,  104  La. 
596 ;  29  So.  227.  See  Lane  v.  Bryant, 
100  Ky.  138;  37  S.  W.  584;  86  L.  R. 
A.  709.  But  see  Taylor  v.  Pullen, 
152  Mo.  434;  53  S.  W.  1086.  As  to 
action  by  husband  for  slander  of 
wife,  see  sec.  395,  herein. 

*  Miles  V.  Salisbury,  21  Ohio  Civ. 

Ct.  R.  333;    12  O.   C.  D.  7.     As  to 

malicious  prosecution  generally,  see 

sees,  429-447,  herein.     As  to  false 

2063 


§§  2005,  2006   FIDUCIARY   AND   OTHER   SPECIAL   RELATIONS. 

recovery  can,  however,  be  had  against  a  wife  for  injury  caused 
by  her  husband's  vicious  dog,  where  it  is,  without  objection  on 
her  part,  harbored  on  her  private  property,  which  is  the  com- 
mon domicile.^ 

§  2005.  Husband  and  wife — Loss  of  wife's  services — 
Medical  expenses. — Damages  occasioned  in  the  loss  of  a 
wife's  society  and  services,  by  reason  of  a  nuisance,  may  be 
recovered  by  the  husband,  and  this  will  include  medical  ex- 
penses incurred  by  reason  of  her  consequent  sickness.^  But 
the  damages  recoverable  for  loss  of  her  services  should  be 
based  upon  what  they  are  reasonably  worth  to  the  husband, 
and  what  he  had  accumulated  from  such  services  should  not  be 
considered.' 


§  2006.  Recovery  by  husband  from  wife  or  another. — 

The  value  of  his  services  may  be  recovered  by  a  husband  from 
his  wife,  when  rendered,  under  the  expectation  of  compensa- 
tion, in  cultivating  her  farm  and  her  separate  estate  is  bene- 
fited thereby.^  But  damages  cannot  be  recovered  from  a 
telegraph  company  by  a  husband  from  failure  to  deliver  a  mes- 
sage to  his  wife  beyond  the  delivery  limits,  in  his  absence,  where 


arrest  and  imprisonment  generally, 
see  sees.  448-456,  herein. 

^Hugron  v.  Statton,  Eap.  Jud. 
Queb.  18  0.  S.  200. 

6  Adams  Hotel  Co.  v.  Cobb  (Ind. 
Ty.  1899),  53  S.  W.  478.  See  as  to 
loss  of  wife's  society  and  services 
and  medical  expenses  in  case  of  her 
death  the  chapters,  herein  on  dam- 
ages caused  by  death.  As  to  serv- 
ices and  medical  expenses  in 
physical  injury  cases,  see  sees.  251- 
259,  316-326,  herein.  As  to  non- 
recovery  for  loss  of  wife's  services 
for  failure  to  deliver  telegram,  etc., 
see  sec.  1445,  herein. 

'Indianapolis  St.  R.  Co.  v.  Rob- 
inson, 157  Ind.  414;  61  N.  E.  936. 
See  as  to  services  of  wife.  Culler  v. 
Missouri,  K.  &  T.  R.  Co.,  94  Mo. 
App.  340;  Klapper  v.  Metropolitan 
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St.  E.  Co.,  69  N.  Y.  Supp.  955;  34 
Misc.  528;  Selleck  v.  Janesville,  104 
Wis.  570;  80  N.  W.  944;  47  L.  R.  A. 
691;  sees.  316-326,  herein.  Examine 
Southern  E.  Co.  v.  Crowder,  135 
Ala.  417;  33  So.  335;  Martin  v. 
Southern  Pac.  Co.,  130  Cal.  285;  62 
Pac.  515 ;  Denver  &  E.  G.  R.  Co.  v. 
Young  (Colo.  1902),  70  Pac.  688; 
Vincent  v.  Ireland,  2  Pennewill 
(Del.),  580;  49  Atl.  172;  Roberts  v. 
Haines,  112  Ga.  842;  38  S.  E.  109; 
Grand  Ireland  Bkg.  Co.  v.  Wright, 
53  Neb.  574;  74  N.  W.  82;  Turner 
V.  Davenport  (N.  J.  1901),  49  Atl. 
463;  Texas  &  P.  R.  Co.  v.  Humble 
(U.  S.  C.  C.  A.  Ark.),  38  C.  C.  A. 
502;  97  Fed.  837. 

8  Browning's  Exr.  v.  Browning 
(Va.),  36  S.  E.  108,  affi'd  36  S.  E. 
525. 
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no  agency  exists  other  than  that  of  the  marital  relation  and  the 
message  is  addressed  to  him.' 

§  2007.  Recovery  by  wife — A  claim  for  damages  ex  de- 
licto ia  tort  or  trespass  iipon  a  married  woman,  may  be  sus- 
tained by  her  in  an  action  in  her  own  name  where  she  is  fully 
capacitated  so  to  sue  by  statute.^"  So  expenses  for  medical  at- 
tendance, necessitated  by  an  assault  upon  the  wife,  may  be 
recovered  by  her  in  an  action  for  damages."  And  loss  of 
prospective  earnings  may  be  included  as  an  item  of  damages 
for  loss  of  a  husband's  support  resulting  from  his  permanent 
and  incurable  insanity,  alleged  to  have  been  caused  by  threats 
of  the  defendant.'^  So  a  wife  is  alone  entitled  to  damages  for 
fraud  in  inducing  her,  through  her  husband,  whose  mental  con- 
dition is  impaired,  to  sell  her  land.''  A  married  woman  may 
also  recover  for  loss  of  earning  capacity  occasioned  by  an- 
other's negligence,  where  she  is  engaged  in  a  special  employ- 
ment earning  money  on  her  own  account."  And  if  there  is  a 
conversion  by  her  husband  of  his  wife's  property,  she  may, 
where  there  is  a  statute  so  providing,  recover  therefor  from 
him.'^  But,  in  the  absence  of  fraud  or  deceit,  a  woman  who 
has  contracted  a  venereal  disease  from  a  man  with  whom  she 
was  living  in  marital  relations,  under  a  marriage,  void  because 
a  former  marriage  still  existed,  cannot  recover  damages  there- 
for from  him.'*  Nor  can  a  wife  recover,  in  the  absence  of  a 
statute  so  permitting,  for  a  tort  committed  upon  her  by  her 
husband  while  they  are  living  together  in  the  marital  rela- 
tion."   A  city  is  liable,  however,  for  the  value  of  land  belong- 


'  Western  Un.  Teleg.  Co.  v.  Mose- 
ley  (Tex.  Civ.  App.  1902),  67  S.  W. 
1059.  As  to  failure  to  deliver  tele- 
grams and  damages  therefor  gene- 
rally, see  ch.  56,  herein. 

i"  Williams  v.  Pope  Mfg.  Co.,  52 
La.  Ann.  1417;  27  So.  851. 

11  Allen  v.  Lizer  (Kan.  App.  1899), 
58  Pac.  238.  See  sec.  322,  herein, 
and  as  to  expenses  for  medical 
treatment,  etc.,  in  physical  injury 
cases,  see  sees.  251-259,  herein.  As 
to  action  hy  married  -woraan  for  as- 
sault, see  sec.  366,  herein, 


12  Clark  V.  Hill,  69  Mo.  App.  541. 

I'Devereaux  v.  Huhbard,  117 
Mich.  119;  6  Det.  L.  K.  165;  75  N. 
W.  450. 

11  Bailey  v.  Centerville,  108  Iowa, 
20;  78  N.  W.  831. 

15  Smith  V.  Smith,  20  B.  L  556;  40 
Atl.  417. 

15  Deeds  V.  Strode  (Ida.),  55  Pac. 
656;  43L.  R.A.  207. 

"Bandfleld  v.  Bandiield,  117 
Mich.  80;  5  Det.  L.  N.  145;  30  Chic. 
L.  K.  335;  75  N.  W.  787;  40  L.  E.  A. 
757. 
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ing  to  the  separate  estate  of  the  wife  and  occupied  by  her  and 
her  husband  as  a  homestead,  taken  for  a  ditch,  even  though  the 
husband  consented  to  such  taking.'^  And  damages  may  be  re- 
covered by  a  wife  for  injurj"^  sustained  to  property  conveyed  to 
her  husband  in  trust  for  her.'^  But  a  wife's  right  to  indem- 
nity, for  losses  incurred  by  contributions  out  of  her  separate 
estate  towards  payment  of  her  husband's  debts,  is  not  con- 
fined to  a  recovery  against  the  estate  of  a  deceased  husband, 
but  arises  equally  against  him,  if  living.'*  And  although 
the  husband  is  living,  she  can  recover  damages  in  her  own 
name,  in  a  suit  alleging  that  she  is  a  feme  sole  where  she 
is  authorized  to  prosecute.^'  Again,  the  value  of  a  wife's 
possible  life  interest,  to  which  she  would  be  entitled  as  her 
husband's  survivor,  constitutes  the  measure  of  damages  for 
breach  of  his  contract  to  will  a  house  and  lands  to  her.^ 
But  damages  cannot  be  recovered  by  a  wife  for  ouster  from 
land  purchased  by  a  husband,  and  on  which  they  were  living, 
such  damages  being  only  recoverable,  in  a  suit  by  the  hus- 
band, as  community  property.^  Nor  can  a  judgment  in  favor 
of  the  wife  alone  be  sustained  in  an  action  for  damages  to  the 
wife's  separate  property  brought  by  the  husband  and  wife.^  If 
damages  are  recovered  against  a  saloon  keeper  for  illegal  sales 
of  liquor  to  her  husband,  they  constitute  her  separate  property.* 

§  3008.  Services  of  child — Medical  expenses. — The  value 
of  a  minor  child's  services  and  not  any  special  contract  made 
with  the  child  measures  the  recovery  in  an  action  by  a  parent 
for  such  services.^     But  where  such  minor  had,  without  the 


"  Harrison  v.  Sulphur  Springs 
(Tex.  Civ.  App.  1902),  67  S.  W.  515. 

1"  Rome  V.  Shropshire,  112  Ga.  93; 
37  S.  E.  168. 

=«  Paget  V.  Paget,  67  Law  J.  Ch. 
N.  S.  1  ;  [1898]  1  Ch.  47  ;  77  Law 
T.  Kep.  490,  aff'd  on  other  grounds 
67  L.  J.  Ch.  N.  S.  200 ;  [1898]  1  Ch. 
470  ;  78  Law  T.  Rep.  306. 

2iKlngsley  v.  Schmioker  (Tex. 
Civ.  App.  1900),  60  S.  W.  331. 

i^Synge  v.  Synge  (C.  A.)  [1894],  1 
Q.  B.  466. 

2'  Jackson  v.  Bradshaw  (Tex.  Civ. 
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App.  1902),  67  S.  W.  438.  See  Bohan 
V.  Bohan  (Tex.  Civ.  App.  1900),  56 
S.  W.  950  ;  Belt  v.  Washington 
Water-Power  Co.,  24  Wash.  387  ;  64 
Pao.  525. 

24  Houston  &  T.  C.  E.  Co.  v.  Red 
Cross  Stock  Farm  (Tex.  Civ.  A.pp. 
1899),  53  S.  W.  834. 

25Hahn  v.  Goings,  22  Tex.  Civ. 
App.  576 ;  56  S.  W.  217.  As  to  civil 
damages  acts  generally,  see  sees. 
470-484,  herein. 

26  Gale  V.  Parrot,  1 N.  H.  28.  As  to 
loss  of  a  child's  services  from  phys- 
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parent's  consent,  engaged  on  a  whaling  voyage,  the  rule  of 
damages  in  an  action  by  the  parent  was,  where  no  other  claim 
was  made,  based  upon  the  lay  in  the  shipping  articles.^'  As  a 
minor's  services,  however,  belong  to  his  father,  such  minor 
cannot  recover  for  his  loss  of  time  consequent  upon  an  injury.* 
Again,  there  may  be  a  recovery  by  a  parent  for  medical  ex- 
penses necessitated  by  sickness  of  his  children  occasioned  by  a 
nuisance.^'  In  case  of  a  claim  against  parents  therefor,  it  may 
be  shown  that  compensation  for  the  services  of  a  child,  who 
remains  with  his  parents  after  majority,  was  expressly  or  im- 
pliedly agreed  upon,  and  so  rebut  the  legal  presumption  that 
no  obligation  to  make  compensation  exists.* 

§  2009.  Torts  of  minors. — A  recovery  cannot  be  had 
against  a  father  for  an  unauthorized  trespass  of  his  infant 
child, ^'  nor  can  a  recovery  be  had  from  the  father  for  injuries 


ical  injuries,  see  sees.  300-315,  here- 
in. As  to  death  of  child  and  loss  of 
services,  see  chapters  herein  on 
damages  caused  by  death. 

'"'  Lovrein  v.  Thompson,  Sprague, 
355. 

28  Burke  v.  Ellis,  105  Tenn.  702  ; 
58  S.  "W.  855. 

29  Adams  Hotel  Co.  v.  Cobb  (Ind. 
Ty.  1899)  53  S.  W.  478.  As  to  ex- 
penses in  physical  injury  cases  gen- 
erally and  in  case  of  loss  by  wrongful 
death,  see  sees.  251-259,herein  ;  also 
chapters  herein  as  to  damages 
caused  by  death. 

=0  Neish  V.  Gannon,  98  111.  App. 
248,  aff'd  64  N.  E.  1000.  See  Dep- 
pen  V.  Personette,  93  111.  App.  513  ; 
Lang  V.  Dietz,  93  III.  App.  148,  aff'd 
60  N.  E.  841  ;  Masters  v.  Jones,  158 
Ind.  647  ;  64  jST.  E.  213  (a  case  of 
adult  daughters  of  an  insane  per- 
son); Williams  v.  Eesener  (Ind.  App. 
1900),  56  N.  E.  857  ;  Graham  v.  Stan- 
ton, 177  Mass.  321  ;  58  N.  E.  1023  ; 
Eiken  v.  Eiken,  79  Minn.  360  ;  82  N. 
W.  667  ;  Wood  v.  Flannery,  89  Mo. 
App.  632  ;  Wamsley  v.  Wamsley,  48 


App.  Div.  (N.  y.)  330;  62  N.  T. 
Supp.  954  ;  Sworthout's  Est.,  In  re, 
76  N.  Y.  Supp.  961  ;  38  Misc.  56  ; 
Dettenmeier's  Est.,  In  re,  13  Pa. 
Super.  Ct.  170  ;  Gorrell  v.  Taylor, 
107  Tenn.  568  ;  64  S.  W.  888. 

81  Malmberg  v.  Bartos,  83  111.  App. 
481.  That  parent  not  liable  for 
minor  child's  wilful,  etc.,  acts  and 
that  infant  is  liable,  see  Paulin  v. 
Howser,  63  111.  312;  Edwards  v. 
Crume,  13  Kan.  348;  Shaw  v.  Coffin, 
58  Me.  254;  4  Am.  Eep.  290;  El- 
well  V.  Martin,  32  Vt.  217.  "  The 
law  is  well  settled  that  no  general 
liability  of  the  father  for  the  torts 
of  a  minor  son  exists.  Such  liability 
in  general  results  only  from  the  rule 
of  respondeat  superior,  where  the 
fact  that  the  agency  of  the  father  is 
proved,  and'  no  presumption  of 
agency  results  from  the  domestic 
relationship.  .  .  .  True  it  is  said  in 
Schaefer  v.  Osterbrink  (67  Wis.  495; 
30  N.  W.  922),  that,  where  an  injury 
is  caused  by  a  minor  in  driving  his 
father's  team  upon  the  father's 
business,  it  may  suffice  to  show  that 
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or  torts  committed  by  an  insane  child,  over  whom  he  has  no 
parental  control,  where  it  does  not  appear  that  the  father  was 
imprudent  or  negligent  or  that  he  had  knowledge  of  the  dan- 
gerous character  of  the  disease.^  But,  although  it  is  deter- 
mined that  a  parent,  to  relieve  himself  from  damages  for  a 
minor  son's  tortious  or  wrongful  acts,  must  show  that  it  was 
impossible  for  him  to  prevent  said  acts,  yet  it  is  also  decided 
that  when  a  parent  does  his  best  to  prevent  the  injurious  act 
of  a  child  very  near  his  majority,  and  has  given  him  a  Christian 
training,  a  good  example  and  otherwise  brought  him  up  with 
care,  he  is  not  responsible  in  damages  for  such  wrongful  acts.® 
A  recovery  may,  it  is  also  held,  be  had  against  a  father  for  an 
injury  inflicted  upon  another,  by  permitting  a  child  to  handle 
loaded  firearms,  when  he  knew,  or  ought,  by  the  use  of  ordi- 
nary care  to  have  known,  of  the  danger,  owing  to  the  child's 
incompetency  to  handle  deadly  weapons  on  account  of  extreme 
youth,  or  the  use  of  intoxicants,  or  mental  weakness.^  Again, 
damages  may  be  recovered  from  an  infant  who  commits  an  as- 


such  acts  have  been  customarily 
done  in  the  presence  and  with  the 
knowledge  of  the  father;  but  this 
rule  bears  only  on  sufficiency  of  the 
proof  of  agency  or  authority,  and 
has  no  application  to  the  present 
case.  Again,  there  is  a  line  of  pases 
sustaining  liability  for  acts  done  in 
the  father's  presence  (Strohl  v. 
Levan,  39  Pa.  St.  177),  or  where  acts 
are  done  by  very  young  children  on 
the  father's  premises,  likely  to 
frighten  passing  teams,  and  it  was 
shown  that  similar  conduct  had 
been  customary,  to  the  father's 
knowledge  (Hoverson  v.  Noker,  60 
Wis.  511;  19  N.  W.  382).  These 
cases  are  predicated  on  the  assumed 
power  of  control  by  a  parent  over  his 
children,  and  the  latter  upon  the 
responsibility  of  one  who  maintains 
upon  his  premises  anything  known 
to  be  dangerous,  or  having  a  ten- 
dency to  injure  others.  But  apart 
from  the  exceptional  aspects  of  the 
question,  proof  is  essential  of   the 
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conferring  of  authority  to  do  some- 
thing for  the  father,  within  the 
scope  of  which  is  the  tort  alleged; 
and  as  Mr.  Schouler  (Dom.  Eel. 
263)  sums  up  the  subject,  it  is  al- 
ways a  defense  to  show  that  the 
parent  was  not  able  to  prevent  the  act 
complained  of.  It  is  not  sufficient 
that  the  child  was  engaged  in  some 
undertaking  beneficial  to  the  father, 
or  which  he  desired  to  have  accom- 
plished, unless  such  engagement  be 
in  accordance  with  directions  or  au- 
thority from  the  father."  Kumba 
V.  Gilham,  103  Wis.  312;  79  N.  W. 
325;  6  Am.  Neg.  Eep.  412,  per 
Dodge,  J. 

52  Th^roux  V.  Carrier,  Kap.  Jud. 
Queb.  21  C.  S.  156. 

'"  Thibault  V.  Blouln,  16  Eap.  Jud. 
Queb.  C.  S.  98. 

M  Meers  v.  McDowell,  23  Ky.  L. 
Eep.  461;  62  S.  W.  1013;  53  L.  E. 
A.  789.  See  also  Johnson  v.  Glid- 
den,  11  S.  D.  237;  76  K.  W.  933; 
Am,  Neg.  5  Eep.  97,  citing,  Hover- 


PIDtrCIABY  AND   OTHER   SPECIAL  KELATIONS.  §§  2010,  2011 

sault  with  intent  to  commit  rape.^  Although  damages  are  not 
recoverable  from  an  infant  for  injuries  resulting  to  a  horse 
hired  by  him,  and  occasioned  by  failure  to  observe  due  care 
in  driving,  where  the  injury  was  not  wilfully  or  intentionally 
inflicted.** 


§  2010.  Recovery  against  father — Contract — Validity  of 
award  of  damages  as  to  bastard. — In  the  absence  of  evidence 
to  the  contrary,  a  finding  of  the  jury  will  stand  which  allows 
as  damages  for  breach  of  a  contract  for  board  and  tuition  of  a 
daughter,  the  contract  price  less  the  amount  saved  to  plaintiff, 
for  the  unexpired  term  of  the  contract,  by  the  withdrawal  of 
the  daughter  from  school.^  If  an  award  is  made  against  the 
father,  of  a  certain  sum  as  damages  and  support  to  the  mother 
of  a  bastard  child,  it  will  stand  as  to  the  damages,  but  that 
part  which  relates  to  support  is  surplusage  and  will  be  rejected 
for  the  award  should  fix  the  amount  to  be  paid.*' 

§  2011.  Guardian  and  ward — Recovery  from  guardian. — 

A  guardian  is  liable  for  the  rents,  issues  and  profits  of  land  of 
his  ward,  as  well  as  for  its  value,  where  they  are  all  lost  by  the 
former's  act  in  permitting  an  entrance  thereon  by  a  person 
having  no  title.®  So  profits  made  by  a  guardian  on  resale  of 
the  lands  of  his  ward  may  be  recovered  from  him  where  he  has 
obtained  said  lands  from  a  purchaser  at  a  partition  sale.*  A 
recovery  may  also  be  had  against  a  tutor  for  the  difference  be- 
tween the  amount  due  his  ward  on  a  good  claim  and  the  sum 
received  by  the  former,  where  he  accepts  on  his  own  authority 
a  less  sum  than  that  due."     And  where  a  ward  has  sustained 


son  V.  Noker,  60  Wis.  511;  19  N.  W. 
382.  But  see  Eitter  v.  Thibodeaux 
(Tex.  Civ.  App.),  41  S.  W.  492. 

^  Watson  V.  Wiiglitsman,  26  Ind. 
App.  437;  59  N.  E.  1064.  See  Sikes 
V.  Johnson,  16  Mass.  389 ;  Baxter  v. 
Bush,  29  Vt.  465. 

"  Young  V.  Muhling,  48  App.  Div. 
(N.  Y.)  611;  63  N.  Y.  Supp.  181. 
But  see  Eaton  v.  Hill,  50  N.  H.  235; 
9  Am.  Rep.  189. 

8'  Jeffrey  v.  Babcock,  98  111.  App. 
15. 


38  Poggensburg  v.   Coniff,  23  Ky. 
L.  Eep.  2463;  67  S.  W.  845. 

39  Short    V.  Mathis,  107  Ga.  807 
33  S.  E.  694. 

*)  Re  Jones'  Est.,  179  Pa.  36,  46 
36  Atl.  175,  1129. 

"  Succession  of  Ernonot,  109  La. 
359;  33  So.  368.  See  Curtis  v.  De 
voe,  121  Cal.  468;  53  Pao.  936;  Re 
Carver's  Est.,  118  Cal.  73;  50  Pac, 
22;  Calloway's  Succession,  49  La, 
Ann.  968;  22  So.  225;  and  examine 
Manion  v.  Ohio  E.  Co.,  99  Ky.  504 
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§  2012   PIDtrCIAEY  AND  OTHER  SPECIAL  RELATIOKS. 

damages  by  the  gross  negligence,  or  fraud  of  his  father,  who 
was  a  guardian  ad  litem  in  a  partition  action,  in  allowing  a 
judgment  to  be  entered  subjecting  the  ward's  interest  to  his 
rights  by  courtesy,  such  damages  are  not  recoverable  against 
the  father  as  general  guardian  and  his  sureties,  but  only  from 
him  as  guardian  ad  litem  and  his  sureties/^  But  a  punitive 
responsibility  is  not  necessarily  imposed  upon  a  guardian  for 
his  failure  to  render  accounts  regularly  and  promptly."  Again, 
where  a  guardian  relies  upon  reputable  attorneys  to  prepare 
the  pleadings  and  pi'esent  the  necessary  exhibits  showing  the 
title  of  his  ward,  and  there  is  no  negligence  on  his  part,  a  re- 
covery cannot  be  had  against  him  for  the  loss  occasioned  his 
ward  through  the  action  of  the  court  in  construing  a  will  dif- 
ferently in  the  first  instance  and  in  its  final  judgment.** 

STJBD.  n.  MASTER  AND  SERVANT — EMPLOYEE  AND  EMPLOYEE 
— CONTRACTS   FOR   SERVICE— TORTS. 

§  2012.  Breach  of  contract  of  employment  or  for  services 
— General  decisions. — It  is  decided  that  damages  for  nonper- 
formance of  a  contract  for  employment  cannot  be  recovered 
where  the  compensation  agreed  upon  is  a  monthly  sum  and 
also  a  certain  amount  to  be  paid  equal  to  a  certain  per  cent  of 
the  net  profits  ;  a  recovery  may,  however,  be  had  by  way  of  com- 
pensation for  services  rendered.*"  And  where  no  actual  dam- 
ages have  been  sustained  by  the  act  of  an  employee  in  using 
for  his  own  benefit  type  set  up  for  printing  a  book  for  another, 
no  recovery  can  be  had  other  than  a  proportionate  share  of  the 
expense  incurred  in  setting  up  the  type  based  upon  the  rela- 
tive number  of  copies  printed  for  the  employer  and  those 
printed  for  the  employee.*  It  is  also  determined  that  damages 
are  waived  by  a  suit  on  a  quantum  meruit  and  that  the  re- 


18  Ky.  L.  Rep.  352;  36  S.  W.  530. 
But  that  a  loss  cannot  be  recovered 
from  a  guardian  where  he  exercises 
reasonable  care,  prudence  and  good 
faith,  see  Windon  v.  Stewart,  43  W. 
Va.  611;  28  S.  E.  "776. 

^  Re  Ransier,  57  N.  T.  Supp.  650; 
26  Misc.  582. 
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43  Curtis  V.  Devoe,  121  Cal.  468; 
53  Pao.  936. 

*•  Hancock  v.  Cooper,  18  Ky.  L. 
Rep.  966;  38  S.  W.  883;  1  Am.  Neg. 
Rep.  255. 

«  Joy  V.  Glidden  Varnish  Co.  (U.  S. 
C.  C.  D.  -Mass.),  83  Fed.  90. 

*»Willianis  v.  Oilman,  3  Greenlf. 
(Me.)  276. 


PIDTJCIAEY  AND  OTHER   SPECLA.L  EELATIONS.   §§  2013,  2014 

covery  is  thereby  limited  to  the  contract  price.*'  If  losses  are 
suffered  by  a  contractor,  employed  in  grading  a  street,  by 
reason  of  a  surveyor's  mistakes  they  can  be  recovered  where 
such  surveyor's  acts  have  not  been  ratified  by  the  contractor.''^ 

§  3013.  Breach  Iby  employer — Generally.— If  there  is  a 
breach  by  the  employer  of  a  contract  of  hiring,  prima  facie 
the  sum  stipulated  to  be  paid  may  be  recovered  as  damages  for 
the  unexpired  term.*  Punitive  damages  are  not,  however, 
recoverable  for  breach  of  a  contract  of  employment.'"  But  the 
difference  between  the  contract  price  and  the  cost  of  perform- 
ance, that  is  present  or  prospective  damages  for  the  loss  of  the 
contract  estimated  on  such  a  basis,  constitutes,  ordinarily,  the 
measure  of  damages  for  a  total  breach  of  a  contract  to  perform 
work  of  a  certain  character  where  the  contract  is  entire.^' 

§  2014.  Breach  of  agreement  to  hire — Refusal  to  employ 
or  to  permit  performance — Notice  of  cancellation — Employ- 
ment dependent  on  contingency. — The  full  amount  of  wages 
constitutes  the  measure  of  recovery  for  breach  of  a  contract  to 
employ  unless  it  is  shown  that  other  employment  could  have 
been  obtained  by  the  employee.''^  The  kind  of  services  to  be 
rendered  and  the  wages  to  be  paid  should,  however,  be  con- 
sidered as  well  as  the  time  that  would  probably  and  reason- 
ably be  lost  before  some  employment  could  be  obtained.^     If 


"  Harrison  v.  Hancock  (Neb. 
1902),  89  N.  W.  374.  See  Tait  v. 
Sherman,  10  Iowa,  60;  Lufkin  v.  Pat- 
terson, 38  Me.  282. 

«  Becker  v.  City  of  N.  Y.,  170  N. 
Y.  219;  63  N.  E.  298,  rev'g  71  N.  Y. 
Supp.  1133. 

*  Hansard  v.  Henderson  Clothing 
Co.,  73  Mo.  App.  584;  1  Mo.  App. 
Repr.  94;  Culbertson  Irrig.  &  W.  P. 
Co.  V.  Wildman  (Neb.),  63  N.  W.  947; 
Mathesius  v.  Brooklyn  Heights  R.  Co. 
(U.  S.  C.  C.  N.  Y.),  96  Fed.  792. 
Damages  for  breach  of  a  contract  of 
employment  may  be  recovered  under 
a  petition  claiming  wages.  Tiffin 
Glass  Co.  v.  Stoehr,  54  Ohio  St.  157; 


35  Ohio  L.  J.  129;  43  N.  E.  279;  3 
Am.  &  Eng.  Corp.  Cas.  N.  S.  245. 
See  Tait  v.  Sherman,  10  Iowa,  60; 
Lufkin  V.  Patterson,  38  Me.  222. 

^^  Richardson  v.  Wilmington  &  W. 
R.  Co.  (N.  C.  1900),  35  S.  E.  295. 

"  Gibney  v.  Turner  (Ark.),  12  S. 
W.  201;  Brent  v.  Parker,  23  Fla.  200; 
1  So.  780;  Insley  v.  Shepard  (U.  S.  C. 
C.  N.  D.  111.),  31  Fed.  869;  Evans  v. 
Buckeye  Pub.  Co.  (Minn.),  46  N.  W. 
314. 

'2  Thompson  v.  Wood,  1  Hilt.  (N. 
Y.),  93. 

'^  Halsey  v.  Meinrath,  54  Mo.  App. 
335. 
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§  2014  PlDirclART  AND  OTHER   SPECIAL  RELATIONS. 

the  contract  of  hiring  stipulate  for  a  notice  of  a  week  before 
cancellation,  and  also  a  week's  additional  salary,  and  the  em- 
ployer refuses  to  accept  any  service  from  the  employee,  the 
latter  may  recover  for  the  breach  only  two  week's  salary.^  In 
case  the  agreement  is  upon  a  contingency  as  to  employ  one 
during  life  or  during  his  ability  to  work,  the  measure  of  dam- 
ages for  breach  of  such  agreement  to  employ  will  be  what  he 
would  have  earned  up  to  the  time  of  trial  at  the  price  stipu- 
lated, also  the  present  worth  of  future  earnings  during  such 
time  as  he  would  be  able  to  render  services  in  the  ordinary 
course  of  affairs  and  from  this  amount  should  be  deducted 
what  he  could  earn  in  other  emplo3'ments.^  But  only  the  ex- 
penditures incurred,  in  making  necessary  preparation  to  begin 
work  and  compensation  for  such  time  can  be  recovered,  until 
notice  of  the  repudiation  of  the  contract,  where  there  is  a  re- 
fusal to  emplo3^*'  Nor  are  prospective  damages  recoverable 
for  breach  of  an  agreement  to  hire  plaintiff  for  a  term  not  yet 
expired,  and  the  damages  are  only  recoverable  from  the  time 
of  the  breach  to  the  time  of  trial  and  if  the  amount  of  compen- 
sation is  fixed  by  contract  such  recovery  will  be  based  upon  the 
pro  rata  amount  thereof,  that  is,  the  actual  pecuniary  loss  meas- 
ures the  damage  sustained  and  from  this  should  be  deducted  the 
earnings  of  the  employee  after  the  breach.^'  If  the  contract  of 
employment  of  an  engineer  calls  for  a  specified  amount  per 
mile  and  the  services  are  to  be  rendered  when  he  is  called  upon, 
no  recovery  can  be  had  for  mental  anxiety  nor  for  expenses  in- 
curred by  him  in  supporting  his  family  while  awaiting  employ- 
ment in  case  of  a  breach  of  the  contract  by  a  failure  to  em- 
ploy him.*  And  if  a  merchant  refuses  to  allow  a  clerk  to  enter 
his  service  under  a  contract  for  a  specified  term  agreeing  to 
seU  him  goods  for  his  own  use  at  wholesale  prices,  he  cannot 


"  So  held  in  Watson  v.  Russell,  149 
N.  Y.  388;  44  N.  E.  161,  rev'g  58  N. 
Y.  St.  R.  373;  28  N.  Y.  Supp.  26;  7 
Misc.  636,  which  aff'd  55  N.  Y.  St.  R. 
506;  25  N.  Y.  Supp.  517;  5  Misc.  352. 
See  sec.  2023,  herein. 

^  Steams  v.  Lake  Shore  &  M.  S.  R. 
Co.,  112  Mich.  651;  4  Det.  L.  N.  144; 
71  N.  W.  146.  See  sees.  2022,  herein. 
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"  Courier- Journal  Co.  v.  Miller,  20 
Ky.  L;  Repr.  1811;  50  S.  W.  46. 

"  Gordon  v.  Brewster,  7  Wis.  355. 
As  to  recovery  to  time  of  trial,  see 
sec.  2019,  herein.  As  to  deductions, 
see  sec.  2025,  herein. 

='  Texas  C.  R.  Co.  v.  Newby  (Tex. 
Civ.  App.),  41  S.  W.  102. 


FIDUCIAEY  AND   OTHER   SPECIAL  EELATIONS.   §§  2015,  2016 

at  once,  upon  refusal  to  permit  him  to  render  services,  recover 
the  difference  between  the  wholesale  and  retail  prices  of  such 
goods  as  he  might  have  purchased  under  the  contract,  as  such 
damages  are  speculative  and  remote.®  If  there  is  a  refusal  to 
permit  performance  of  services  the  price  for  which  is  stipulated, 
prima  facie  such  sum  measures  the  damages  recoverable.®' 
But,  in  case  performance  is  prevented  by  the  employer,  the 
employee  is  not  required  in  order  to  mitigate  damages  to  im- 
pliedly abandon  his  rights  by  accepting  an  offer  from  the  em- 
ployer to  perform  the  same  work  at  a  less  price.^' 

§  2016.  Breach  by  employer  after  work  commenced.^ — 

Where,  after  work  is  commenced,  there  is  a  breach  b}''  the  em- 
ployer of  a  contract  to  do  work  of  a  particular  character  for  a 
given  compensation,  the  measure  of  damages  is  the  entire  com- 
pensation, but  the  cost  of  doing  the  work  should  be  deducted, 
based  upon  the  cost  of  the  work  done,  the  first  part  of  said 
work  being  more  difficult."'  But  an  architect  can  only  recover 
the  price  of  his  plans  and  commissions  on  the  amounts  actually 
expended  on  the  work  before  it  was  stopped  where  the  em- 
ployer rescinds  the  contract,  and  expenses  or  profits,  if  any, 
cannot  be  recovered,  there  being  no  evidence  on  which  to  base 
such  a  recovery.^ 

§  2016.  Breach  by  employer  of  contract  for  work  or 
services  after  partial  performance. —  Damages  may  be  re- 
covered for  the  loss  sustained  by  the  breach  by  an  employer  of 
a  contract  for  services  after  they  have  been  partly  performed, 
although  the  servant  may  at  his  election  have  an  action  on  the 
quantum  meruit  for  the  value  of  the  services  performed.^  And 
the  actual  damage  or  loss  sustained,  and  not  the  price  stipu- 
lated for  full  performance,  is  the  measure  of  damages  for  the 
unlawful  termination  of  the  contract  to  do  work,  after  its  part 

'^See  sees.  2019-2025,  herein  as  to 
wrongful  discharge. 

"'  Hitchcock  V.  Supreme  Tent  K. 
of  M.  (Mich.),  58  N.  W.  640. 

"  Moore  v.  Howard,  18  La.  Ann. 
635,  under  Civ.  Code,  art.  2736. 

«s  Beck  V.  Thompson  &  T.  S.  Co., 
108  Ga.  242;  33  S.  E.  894. 
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"  Harris  v.  Moss,  112  Ga.  95;  37  S. 
E.  123. 

^  Steinberg  v.  Gebhardt,  41  Mo. 
520. 

"  Chishoka  v.  Preferred  Bankers' 
L.  Assur.  Co.,  112  Mich.  50;  3  Det.  L. 
N.  830;  70  N.  W.  415. 


§§  2017,  2018  FiDtrciAET  and  other  special  relations. 

performance.**  So  damages  not  in  excess  of  the  compensation 
for  work  done  and  profits  to  be  realized  under  the  contract  are 
recoverable  where  there  has  been  a  partial  performance  of  the 
work  contracted  for  and  an  offer  to  complete  the  same  has  been 
made  and  rejected.*' 

§  2017.  Where  employer  prevents  completion  of  work  or 
services. — Where  one  is  prevented  from  completing  the  work 
or  services  agreed  to  be  performed  under  contract  the  measure  of 
damages  is  the  difference  between  the  specific  contract  price 
and  what  it  would  have  cost  to  perform  or  complete  the  con- 
tract ;  •*  or  the  contract  price  and  such  damages  as  he  has  sus- 
tained by  the  breach  ;  ®  or  the  full  value  of  the  services  ren- 
dered, even  though  in  excess  of  the  contract  rate ;  ™  or  the  market 
price  or  fair  value  of  the  agreed  upon  work  on  the  day  of  the 
breach  and  not  the  market  price  at  the  time  fixed  for  full  per- 
formance, nor  the  difference  between  the  price  stipulated  for 
with  subcontractors  and  the  original  contract  price.^  And  the 
value  of  the  employee's  labor  should  be  included  iu  the  esti- 
mate of  the  damages  for  an  employer's  refusal  to  permit  the 
employee  to  complete  a  contract  for  specific  work  at  an  agreed 
price.''^ 

§  3018.  Breach  by  employer  where  services  rendered— 
Failure  to  pay. — A  party  is  entitled  to  at  least  nominal  dam- 
ages for  services  rendered,  even  though  he  fails  to  prove  their 
value.'^  And  even  though  the  party  rendering  the  service  did 
not  intend  at  the  time  to  charge  for  the  same,  yet  he  may  re- 
cover the  reasonable  value  of  work  done  in  the  absence  of  an 
agreement  that  they  should  be  gratuitous.'^     So  the  actual 


™  McClair  v.  Austin,  17  Colo.  576; 
31  Pac.  225. 

•'  Roberts  v.  Drehmer  (Neb.),  59 
N.  W.  911. 

"'  George  v.  Cahawba,  etc.,  R.  Co., 
8  Ala.  234;  Bimhak  v.  Hollender,  61 
N.  Y.  Supp.  118;  29  Misc.  640; 
Jewett  V.  Wilmot,  51  Neb.  700;  71 
N.  W.  775;  Myers  v.  York,  etc.,  R. 
Co.,  2  Curt.  (U.  S.  C.  C.)  28. 

™  Western  v.  Sharp,  14  B.  Men. 
(Ky.)  177. 
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'"  Hemminger  v.  Western  Assur. 
Co.,  95  Mich.  355;  54  N.  W.  949. 

"  New  York  &  Harlem  R.  Co.  v. 
Story,  6  Barb.  (N.  Y.)  419;  Story  v. 
New  York  &  Harlem  R.  Co.,  6  N.  Y. 
(2  Seld.)  85. 

"  Jewett  V.  Wilmot,  51  Neb.  700; 
71  N.  W.  775. 

"  Owen  V.  O'Reilly,  20  Mo.  603. 

"  Thomas  v.  Thomasville  Shooting 
Club,  121  N.  C.  238;  28  S.  E.  293. 


rEDUClAEY  AND  OTHER   SPECIAL  RELATIONS.   §  2019 

value  of  services  performed  measures  the  recovery  and  not 
their  supposed  value  by  reason  of  any  particular  circumstances 
in  which  the  person  was  placed  for  whom  they  were  rendered.'"' 
If  the  price  is  fixed  by  special  contract  and  any  recovery  what- 
soever may  be  had,  the  contract  price  measures  the  compensa- 
tion for  the  work  done."*  Although  it  is  determined  that  in 
such  case  the  value  of  the  work  less  any  sum  paid  thereon  and 
less  any  damage  occasioned  by  the  plaintiff's  acts,  admeasures 
the  damages."  Again,  if  payment  is  to  be  made  in  land  when 
the  services  are  performed,  it  furnishes  a  rule  for  ascertaining 
the  measure  of  damages,  provided  such  land  has  a  determin- 
able value.'' 

§  2019.  Wrongful  discharge.'" — There  maybe  a  recover}^ 
by  an  employee  who  has  been  wrongfully  discharged  before  the 
expiration  of  his  term  of  such  damages  as  the  employer  might 
reasonably  have  anticipated  would  result  therefrom ;  *  or  of 
such  loss  as  directly  flows  from  the  wrongful  act  and  which 
might  have  been  foreseen  when  the  contract  was  entered  into.^' 
So  it  is  the  general  rule  in  this  class  of  actions  that  the  measure 
of  damages  is  the  amount  which  would  have  been  earned  by  the 
employee  or  servant  during  the  period  of  employment  provided 
for  by  the  contract  less  such  sum  as  he  did  earn  or  might  by 
reasonable  diligence  have  earned  during  the  time  covered  by 
the  contract.®    And  interest  on  the  damages  sustained  has 


"  Yates  V.  Root,  4  App.  Div.  (N. 
Y.)  439;  74  N.  Y.  St.  R.  156;  38  N.  Y. 
Supp.  663. 

"FoUiott  V.  Hunt,  21  lU.  654; 
Brigham  v.  Hawley,  17  111.  38;  Street 
V.  Swan,  21  Ind.  203. 

"Tait  V.  Sherman,  10  Iowa,  60. 
As  to  deductions,  see  sec.  2025, 
herein. 

"  Lisk  V.  Sherman,  25  Barb.  (N. 
Y.)  433.  See  also  Jack  v.  McKee,  9 
Pa.  St.  235;  Malaum  v.  Ammon,  1 
Grant  Cas.  (Pa.)  123.  See  sec.  2021, 
herein. 

™  See  sec.  2061,  herein. 

™  Shumaker  v.  Heinemann,  99 
Wis.  251;  74  N.W.  785.' 


"  Delaney  v.  Love,  Rap.  Jud. 
Queb.  14  C.  S.  40. 

''  Fee  V.  Orient  Fertilizing  Co.,  36 
Fed.  509;  Gates  v.  Fort  Smith  School 
Dist.  (Ark.);  21  S.  W.  1060;  Spahn 
V.  Willman,  1  Penn.  (Del.)  125; 
39  Atl.  787;  Great  Northern  Hotel 
Go.  V.  Leopold,  72  lU.  App.  108; 
McKinley  v.  Goodman,  67  111.  App. 
374;  Fish  v.  Glass,  54  111.  App.  655; 
Hinchcliffe  v.  Koontz,  121  Ind.  422; 
23  N.  E.  271;  De  Pinlly  v.  St.  Louis, 
7  La.  Ann.  443;  Baltimore  Base  Ball 
&  E.  Co.  V.  Pickett,  78  Md.  375; 
28  Atl.  279;  22  L.  R.  A.  690;  Mc- 
MuUan  v.  Dickinson  Co.,  60  Minn. 
156;  62  N.  W.  120;  27  L.  R.  A.  409; 
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also  been  held  recoverable.^  So  where  the  plaintiff  had  been 
hired  for  a  certain  term  at  a  stipulated  salary,  and  he  is,  with- 
out excuse,  discharged  before  the  expiration  of  such  term  and  is 
unable  to  obtain  other  employment,  and  there  is  no  evidence 
that  he  received  anything  for  his  services  after  his  discharge, 
he  may  recover  the  difference  between  the  contract  price  and 
the  amount  he  had  received.^  And  where  an  action  is  brought 
before  the  end  of  the  term  but  the  trial  does  not  take  place 
until  after  the  expiration  thereof,  the  measure  of  damages  will 
be  the  difference  between  the  contract  compensation  and  the 
amount  received  with  what  the  plaintiff  was  enabled  to  earn 
during  the  term  after  he  was  discharged.^  Again  it  is  decided 
in  numerous  cases  that  though  the  action  is  brought  before  the 
term  has  expired,  yet  there  may  be  a  recovery  for  the  whole 
term,  as  the  employee  in  such  a  case  has  the  right  to  elect  to 
recover  the  entire  damages  in  a  single  action  and  thus  avoid 
the  embarrassment  and  annoyance  of  repeated  litigation.*  In 
other  decisions,  however,  such  a  rule  is  not  favored  and  in 
these  it  is  declared  that  there  can  only  be  a  recovery  down  to 
the  time  of  the  trial."    And  it  has  been  decided  that  a  verdict 


40  Cent.  L.  J.  300;  Estes  v.  Des- 
noyer's  Shoe  Co.,  155  Mo.  577;  56  S. 
W.  316;  Neams  v.  Harbert,  25  Mo. 
352;  Halsey  v.  Meinrath,  54  Mo. 
App.  335;  Miller  v.  Woolman-Todd 
B.  &  S.  Co.,  26  Mo.  App.  57;  Wirth  v. 
Calhoun  (Neb.  1902),  89  N.  W.  785; 
Cohen  v.  Walker,  77  N.  Y.  Supp.  105; 
38  Misc.  114;  11  N.  Y.  Ann.  Cas.  135; 
Hess  V.  Citron,  76  N.  Y.  Supp.  994;  37 
Misc.  599;  Sommer  v.  Conhaim,  54 
N.  Y.  Supp.  146;  25  Misc.  166 
Southwick  V.  Bernhard,  43  N.  Y.  St 
R.  77;  17  N.  Y.  Supp.  478;  Heyer  v. 
Cunningham  Piano  Co.,  6  Pa.  Super, 
Ct.  504;  42  W.  N.  C.  14;  Sommer  v, 
Huber,  14  Lane.  L.  Rev.  (Pa.)  121 
Allen  V.  Maronne  (Tenn.),  23  S.  W, 
113;  Fowler  v.  Waller,  25  Tex.  695; 
Nations  v.  Cudd,  22  Tex.  550;  AU- 
geyerv.  Rutherford ( Tex.  Civ.  App.), 
4.5  S.  W.  628;  Winkler  v.  Racine  Wag- 
on &  C.  Co.,  99  Wis.  184;  74 N.  W.  793. 
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»2  Catholic  Press  Co.  v.  Ball,  69 
111.  App.  591;  Laming  v.  Peters  Shoe 
Co.,  71  Mo.  App.  646. 

"  Hartsell  v.  Masterson  (Ala.  1902), 
31  So.  616. 

«s  Everson  v.  Powers,  89  N.  Y.  527; 
43  Am.  Rep.  319. 

*°  Pierce  v.  Tennessee  Coal,  I.  &  R. 
Co.,  173  U.  S.  1;  43  L.  Ed.  591;  19 
Sup.  Ct.  R.  335;  5  Am.  Neg.  Rep.  747, 
rev'g  81  Fed.  814;  26  C.  C.  A.  632;  52 
U.  S.  App.  355;  8  Am.  &  Eng.  R.  Cas. 
N.  S.  742;  Hamilton  v.  Love,  152 
Ind.  641;  71  Am.  St.  Rep.  384;  53  N. 
E.  181;  Pennsylvania  R.  Co.  v.  Dolan, 
6  Ind.  App.  109;  32  N.  E.  802;  Cutter 
V.  Gillette,  163  Mass.  95;  39  N.  E. 
1010;  Estes  v.  Desnoyer's  Shoe  Co., 
155  Mo.  577;  56  S.  W.  216;  Halsey  v. 
Meinrath,  54  Mo.  App.  335;  Willce  v. 
Harrison,  166  Pa.  St.  202;  30  Atl. 
1125. 

"Van  Winkle   v.   Satterfield,   58 
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allowing  as  damages  for  a  wrongful  discharge  the  full  salary 
for  the  entire  contract  period,  with  no  rebate  for  advance  in 
payment,  is  excessive  where  such  verdict  is  returned  a  number 
of  years  befor'e  the  contract  would  have  expired,  and  the  hiring 
was  for  several  years  at  a  stipulated  yearly  salary  and  it  does 
not  appear  that  the  servant  could  not  obtain  other  employment.^ 

§  2020.  Same  subject  continued. — The  damages,  however, 
for  a  wrongful  discharge  should  not  be  in  disproportion  to  the 
loss  actually  sustained,  especially  so,  where  in  view  of  the  char- 
acter of  the  services  to  be  rendered  the  employment  would 
necessarily  have  continued  only  a  short  time.'''  And  a  recov- 
ery cannot  be  had,  as  for  a  wrongful  discharge,  where  the  em- 
ployee consents  to  a  termination  of  the  contract.*  If  the  em- 
ployment is  for  no  definite  term,  commissions  which  might  have 
been  made  cannot  be  recovered  for  a  termination  of  the  em- 
ployment.'' So  in  case  no  term  of  employment  is  fixed,  the 
time  when  he  should  as  a  reasonable  man  have  understood  that 
his  services  were  dispensed  with  determines  the  period  of  time 
up  to  which  damages  for  breach  of  contract  should  be  given,  and 
those  damages  will  be  the  reasonable  value  of  the  time  lost  be- 
tween such  period  and  the  date  of  his  recall  where  said  recall 
vi^as  not  of  a  character  to  evidence  an  intention  to  terminate 
the  contract.*^  And  not  even  nominal  damages  can  be  re- 
covered where  an  action  is  prematurely  brought  before  an  ac- 
tual breach  and  before  it  is  known  that  there  will  be  any  breach 
or  any  damages.'^.  And  where  after  an  employee  is  discharged 
his  employer  on  the  same  day  offers  to  take  him  back,  which 


Ark.  617;  25  S.  W.  1113;  23  L.  R.  A. 
853;  Mt.  Hope  Cemetery  Assoc,  v. 
Weidenman,  139  111.  67;  28  N.  E.  834; 
44  Alb.  L.  J.  522;  McMuUen  v.  Dick- 
inson Co.,  60  Minn.  156;  62  N.  W. 
120;  27  L.  R.  A.  409  (criticized  in 
Hamilton  v.  Love,  152  Ind.  641;  53 
N.  E.  181;  71  Am.  St.  Rep.  384); 
Zender  v.  Seliger-Toothill  Co.,  16 
Misc.  (N.  Y.)  296,  rev'd  in  17  Misc. 
126;  39  N.  Y.  Supp.  346;  Bassett  v. 
French,  10  Misc.  (N.  Y.)  672;  31  N. 
Y.  Supp.  667.  See  "Wright  v.  Falk- 
ner,  37  Ala.  274, 


"  Moore  v.  Central  Foundry  Co. 
(N.  J.  1902),  52  Atl.  292. 

«» Hoover  v.  Haynes  (Neb.  1902), 
91  N.  W.  392. 

»»Bell  v.  Gund,  110  Wis.  271;  85 
N.W.  1031. 

"  Louisville  Soap  Co.  v.  Vance,  22 
Ky.  L.  Rep.  847;  58  S.  W.  985. 

"'  Louisville  Soap  Co.  v.  Vance,  22 
Ky.  L.  Rep.  847;  58  S.  W.  985. 

°'  Pellet  v.  Manufacturers  &  Merch. 
Ins.  Co.  (U.  S.  C.  C.  A.  111.),  43  C.  C. 
A.  669;  104  Fed.  502. 
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offer  is  refused,  it  has  been  decided  that  all  obligations  to  the 
employee  for  the  wrongful  discharge  are  thereby  ended."''  If 
an  employee  receives  under  a  new  employment  a  larger  amount 
for  his  services  than  he  would  have  been  entitled  to  recover  for 
his  wrongful  discharge,  no  damages  will  be  allowed  for  such 
dismissal.^  Again,  if  a  servant  employed  for  a  certain  term 
at  a  salary  is  rightfully  discharged,  the  rule  of  recovery  will 
be  the  value  of  his  services,  having  in  view  the  contract  re- 
quirements as  to  his  duties  and  their  performance,  but  the  re- 
covery should  not  exceed  his  salary.* 

§  2021.  Where  contract  is  based  on  salary  and  other  con- 
siderations or  on  other  considerations. — If  the  consideration 
for  the  services  to  be  rendered  is  a  guaranteed  yearly  sum 
irrespective  of  the  amount  of  work  done,  but  if  work  in  excess 
of  a  certain  amount  was  done  then  recompense  was  to  be  made 
therefor,  and  there  is  a  wrongful  discharge,  the  measure  of  dam- 
ages will  be  a  proportionate  amount  of  the  guaranteed  yearly 
sum  for  the  unexpired  part,  of  the  year.*'  And  if  the  com- 
pensation for  performing  the  agreed  upon  services  is  based 
upon  a  certain  proportionate  share  of  the  gain  and  there  is  a 
breach  of  the  contract,  the  plaintiff  may  recover  as  damages 
the  direct  and  immediate  loss  sustained  under  the  contract  as 
a  result  of  such  breach.*  So  in  case  of  a  wrongful  dismissal, 
an  agreed  upon  percentage  upon  amounts  paid  after  dismissal 
on  sales  made  before  that  time  may  be  recovered  as  damages 
and  also  the  salary  stipulated  for  the  unexpired  term  of  em- 
ployment ;  but  prospective  profits  on  sales  which  might  have 
been  made  after  dismissal  are  speculative  and  cannot  be  al- 
lowed.'' And  if  expenses  for  board  and  lodging  while  on  the 
road  are  to  be  allowed  a  traveling  salesman  and  he  is  wrong- 
fully discharged,  the  length  of  time  he  would  have  been  on  the 
road  according  to  the  general  custom  of  that  trade  may  be 


»*  Dary  v.  The  Caroline  Miller,  36 
Fed.  507.  See  Brace  v.  Calder  (C. 
A.)  [1895],  2  Q.  B.  253. 

"*  Laishley  v.  Goold  Bicycle  Co.,  4 
Ont.  Law  Rep.  350. 

"Shute  &  Limont  v.  McVitie 
(Tex.  Civ.  App.  1903),  72  S.  W.  433. 
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"  KeUy  V.  Carthage  Wheel  Co.,  62 
Ohio  St.  598;  57  N.  E.  984. 

"«  Sohrandt  v.  Young  (Neb.  1902), 
89  N.  W.  607. 

"  Laishley  v.  Goold  Bicycle  Co.,  4 
Ont.  Law  Rep.  350. 


FrDlTCIAEY  AND   OTHER   SPECIAL  RELATIONS.   §  2021 

considered  in  estimating  the  damages.""  So  where  the  evidence 
furnishes  reasonable  data  upon  "which  to  compute  the  profits 
claimed  to  have  been  lost  by  a  wrongful  termination  of  the 
contract  there  may  be  a  recovery  therefor.'  Items  which  are 
part  of  the  consideration  will  not,  however,  be  considered  in 
the  estimation  of  damages  where  the  money  value  of  such  items 
or  privileges  are  not  proven."  And  where  a  person  is  wrong- 
fully discharged  in  violation  of  a  contract  by  which  letters 
patent  are  assigned  and  which  provides  that  the  assignor  shall 
be  employed  by  the  assignee  at  a  compensation  which  consists 
in  part  of  shares  of  the  capital  stock  of  the  assignee,  the  meas- 
ure of  damages  recoverable  by  him  should  not  include  the 
value  of  the  patents  at  the  time  of  the  assignment  nor  loss 
which  results  from  his  being  deprived  of  his  opportunity  to 
develop  the  patents  and  thereby  increase  the  value  of  his 
stock.'  So  where  one  is  employed  as  manager  of  a  building 
at  a  certain  salary  before  its  completion  and  such  salary  is  the 
consideration  of  an  agreement  for  permanent  employment  in 
said  capacity  after  the  completion  of  such  building,  the  recov- 
ery, upon  breach  of  the  latter  contract,  will  be  the  reasonable 
value  of  the  services  rendered  up  to  the  time  of  completion 
of  said  building.*  Again,  if  the  salary  to  be  paid  is  contin- 
gent upon  the  net  profits  and  the  discharge  is  for  incompe- 
tency the  damages  recoverable  will  be  limited  by  the  contract.* 
And  where  a  person  who  is  employed  upon  commission  and 
to  pay  his  own  expenses  is  wrongfully  discharged,  it  is  decided 
that  he  cannot  recover  the  full  commissions,  which  he  would 
have  made,  as  damages  but  may  recover  such  commissions,  less 
the  expenses  which  would  have  been  incurred  by  him  in  mak- 
ing the  sales  on  which  he  would  have  been  entitled  to  com- 
missions, based  on  such  sales  as  he  had  made  during  the  term 
of  his  employment  prior  to  his  discharge.* 


""  Estes  V.  Desnoyers  Shoe  Co.,  155 
Mo.  577;  56  S.  W.  316.  See  Halsey 
V.  Meinrath,  54  Mo.  App.  335. 

'Schumaker  v.  Heinemarm,  99 
Wis.  251;  74  N.  W.  785. 

'  Odell  V.  Webendorfer,  50  App. 
Div.  (N.  Y.)  579;  64  N.  Y.  Supp. 
171. 


'  Crescent  Horseshoe   &  I.  Co.  v. 
Eynon,  95  Va.  151;  27  S.  E.  935. 

*  Davidson    v.  Laughlin,  138  Cal. 
320;  71  Pac.  345. 

'Glasgow   V.  Hood  (Tenn.  1900), 
57  S.  W.  162. 

"  Wiley  v.  California  Hosiery  Co. 
(Cal.),  32  Pac.  522. 
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§    2033.    Conditional    employment — Ke-employment. — 

Substantial  and  not  merely  nominal  damages  are  declared  to 
be  recoverable  where  the  contract  with  a  salesman  makes  the 
duration  of  his  employment  dependent  upon  a  contract,  be- 
tween the  employer  and  a  third  person,  terminable  at  any 
time.'  But  only  nominal  damages  can  be  recovered  for  a  dis- 
charge, where  he  is  re-employed,  after  recovery  from  an  in- 
jury, during  such  time  as  his  services  shall  be  satisfactory, 
and  is  liable  to  temporary  suspension  without  pay,  and  he  is 
not  obligated  to  accept  or  continue  the  employment."  And 
it  has  been  decided  that  an  action  for  breach  of  a  contract  for 
yearly  employment  is  not  maintainable  by  one  who  was  em- 
ployed "  for  a  month  or  so  "  at  a  specified  monthly  considera- 
tion under  an  agreement  that,  if  he  proves  to  be  the  man  the 
employer  wants,  he  will  make  a  yearly  arrangement  with  him 
at  a  compensation  previously  fixed.' 

§  3023.  Failure  to  give  required  notice  of  cancellation  or 
termination — Effect  upon  amount  recoverable. — It  is  de- 
cided that  if  an  employee  can  be  discharged  on  a  specified 
time  notice,  such  time  limits  the  amount  recoverable  for 
breach  of  the  contract  of  employment,'"  but  not  necessarily 
so."  It  has,  however,  been  also  determined  that  what  the 
employee  could  have  earned  between  the  date  of  his  discharge 
up  to  the  time  of  bringing  suit  is  the  measure  of  damages  for 
repudiation,  without  the  stipulated  notice,  by  the  employer 
of  a  contract  for  services.^ 


'  Glenn  v.  Rudd,  3  Ont.  Law.  Rep. 
422. 

«Gax  V.  Detroit,  G.  H.  &  M.  R. 
Co.  (Mich.  1902),  8  Det.  L.  N.  1045; 
89  N.  W.  368. 

»  Zender  v.  Seliger-ToothiU  Co.,  17 
Misc.  (N.  Y.)  126;  3  N.  Y.  Supp.  346, 
rev'g  16  Misc.  296. 

">  Griffin  v.  Brooldyn  BaU  Club,  68 
App.  Div.  (N.  Y.)  566;  73  N.  Y.  Supp. 
864;  Briscoe  v.  Litt,  19  Misc.  (N.  Y.) 
5;  42  N.  Y.  Supp.  908,  aff'g  41  N.  Y. 
Supp.  1107;  Fisher  v.  Monroe,  2  Misc. 
(N.  Y.)  326;  51  N.  Y.  St.  R.  585,  rev'g 
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1  Misc.  14;  48  N.  Y.  St.  R.  510;  20  N. 
Y.  Supp.  664. 

"  Man  V.  Jones,  L.  R.  25  Q.  B.  D. 
107,  and  examine  Watson  v.  Russell, 
55  N.  Y.  St.  R.  606;  25  N.  Y.  Supp. 
517;  5  Misc.  352,  aff'd  58  N.  Y.  St. 
R.  373;  28  N.  Y.  Supp.  26;  7  Misc. 
636. 

"McCormiclc  Harv.  Mach.  Co.  v. 
Cordsiemon,  101  111.  App.  140.  Com- 
pare Watson  V.  Russell,  5  Misc.  (N. 
Y.)  352;  55  N.  Y.  St.  R.  506;  25  N.  Y. 
Supp.  617,  aff'd  7  Misc.  636;  58  N.  Y. 
St.  Rep.  373;  28  N.  Y.  Supp.  26. 
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§  2024.  Extent  of  obligation  to  seek  and  effect  of 
obtaining  other  employment. — A  wrongfully  discharged 
servant  or  employee  must  use  reasonable  diligence  to  obtain 
other  employment  for  the  purpose  of  reducing  the  damages.'^ 
It  has,  however,  been  determined  that  he  is  not  required  to 
seek  employment  of  a  different  character,"  nor  on  the  other 
hand  to  seek  similar  employment  where  on  account  of  the 
peculiar  features  of  the  contract  such  effort  would  be  useless.^ 
And  although  an  employee  may  accept  other  contracts  at  a 
less  compensation  yet  he  is  not  bound  to  reduce  damages  by 
accepting  contracts  with  options  covering  a  period  of  time  of 
much  greater  length  than  that  of  the  contract  which  was 
broken,'*  nor  is  a  discharged  person  obligated  to  accept  an 
inferior  position  at  a  less  salary  and  a  shorter  time  ;  "  or  to  ac- 
cept new  employment  from  the  same  master  unless  in  the 
same  general  line.'^  So  it  has  been  decided  that,  in  the  case 
of  an  actress  who  has  been  wrongfully  discharged  where  she 
was  employed  for  a  definite  time,  she  need  not  accept  an  offer 
of  employment  for  an  indefinite  period  made  by  the  same  em- 
ployer.*' Again,  where  one  has  been  wrongfully  discharged, 
who  was  employed  under  a  contract  for  a  definite  term,  and  he 
engages  in  business  on  his  own  account,  the  measure  of  damages 
which  he  may  recover  will  be  the  wages  agreed  upon  in  the 
contract  less  the  profits    which  were  made  by  him  in  such 


"  Park  Bros.  &  Co.  v.  Bushnell,  60 
Fed.  583;  Chisholm  v.  Preferred 
Bankers'  L.  A.  Co.,  112  Mich.  50;  70 
N.  W.  415;  3  Det.  L.  N.  415;  Hunt  v. 
Crane,  33  Miss.  669;  Ruland  v. 
Waukesha  Water  Co.,  52  App.  Div. 
(N.  Y.)  280;  65  N.  Y.  Supp.  87;  Bas- 
sett  V.  French,  10  Misc.  (N.  Y.)  672; 
31  N.  Y.  Supp.  667;  64  N.  Y.  St.  R. 
292;  Gulf  C.  &  S.  F.  R.  Co.  v.  Jack- 
son (Tex.  Civ.  App.  1902),  69  S.  W. 
89;  Danley  v.  Williams,  16  Wis.  581. 
Examine  Wilkinson  v.  Black,  80  Ala. 
329;  Farrell  v.  Rubicon  Twp.,  98 
Mich.  43;  Fuchs  v.  Koermer,  107  N. 
Y.  529;  James  v.  Allen  County,  44 
Ohio  St.  226. 

131 


"McKinley  v.  Goodman,  67  111. 
App.  374;  Briscoe  v.  Litt,  19  Misc. 
(N.  Y.)  5;  42  N.  Y.  Supp.  908,  aff'g 
41  N.  Y.  Supp.  1107. 

"Crawford  v.  Mail  &  Exp.  Pub. 
Co.,  22  App.  Div.  (N.  Y.)  54;  47  N.  Y. 
Supp.  747. 

"  Griffin  v.  Brooklyn  Ball  Club,  68 
App.  Div.  (N.  Y.)  566;  73  N.  Y.  Supp. 
864. 

"  Harger  v.  Jenkins,  17  Pa.  Super. 
Ct.  615. 

"  Jackson  v.  Independent  School 
Dist.  (Iowa),  77  N.  W.  860. 

"  De  Loraz  v.  MacDowell,  68  Hun 
(N.  Y.),  170;  52  N.  Y.  St.  R.  67;  22 
N.  Y.  Supp.  606. 
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§  2025  prDirciARY  and  other  special  relations. 

business.^  But  it  has  been  decided  that  one  who  removes 
with  his  family  to  another  place  where  he  obtains  employment, 
for  the  purpose  of  reducing  damages  cannot  recover  as  part  of 
his  damages  the  expenses  of  such  removal  though  no  employ- 
ment could  be  obtained  by  him  in  the  place  from  which  he 
removed.^' 


§  3025.  Mitigation  of  damages  and  deductions. — Al- 
though the  value  of  services  for  performing  certain  work 
under  a  contract  may  be  recovered,  yet  such  recovery  is  sub- 
ject to  deductions  for  damages  occasioned  by  breach  of  the 
contract  by  the  contractor.^  So  sums  paid  a  servant  should 
be  deducted  from  the  recovery  as  should  also  any  damages 
sustained  through  his  breach  of  contract  conditions.^  And 
the  failure  to  render  faithful  service  and  misconduct  in  acting' 
against  the  employer's  interest  as  a  ground  of  discharge  may 
be  considered.^  And  the  amount  which  has  been  or  could  be 
earned  for  the  unexpired  term  should  be  deducted.^  So  if  one 
is  employed  to  oversee  a  plantation  and  is  discharged  and 
thereafter  performs  services  of  a  like  character  upon  his  own 
leased  farm,  the  value  of  such  services  should  be  deducted 
from  the  damages  recoverable  for  the  discharge  nor  should 
such  reduction  be  limited  to  the  net  earnings  of  the  leased 
f  arm.^  And  where  a  servant  has  actually  earned  wages  during 
the  unexpired  term,  though  in  a  different  employment,  the 
amount  so  earned  may  be  shown  in  mitigation  of  damages.^' 
Again,  it  is  improper  to  instruct  a  jury  that  the  verdict  should 
be  for  the  amount  which  the  plaintiff  was  to  receive  for  the 
entire  term  of  his  employment,  less  the  amount  paid,  without 


^''  Richardson  v.  Hartmann,  68  Hun 
(N.  Y.),  9;  52  N.  Y.  St.  R.  41;  22  N. 
Y.  Supp.  645. 

"  Tichler  v.  Andrae  Mfg.  Co.,  95 
Wis.  352;  70  N.  W.  292. 

'"■  McKnight  v.  Bertram  Heat.  & 
Plumb.  Co.,  65  Kan.  859;  70  Pao.  745. 

''  Shute  &  Limont  v.  McVitie  (Tex. 
Civ.  App.  1903),  72  S.  W.  433. 

^*New  York  Insulated  W.  Co.  v. 
Broadnax  (U.  S.  C.  C.  A.  N.  Y.),  46 
C.  C.  A.  518;  107  Fed.  634. 
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^^  Schroeder  v.  California  Yukon  T 
Co.,  95  Fed.  296;  Estes  v.  Desnoyers 
Shoe  Co.,  155  Mo.  577;  56  S.  W.  316: 
Stevens  v.  Crane,  37  Mo.  App.  487, 
Gulf  C.  &  S.  F.  Ry.  Co.  v.  Jackson 
(Tex.  Civ.  App.  1902),  69  S.  W.  89: 
Bluefields  Banana  Co.  v.  Wollfe  (Tex 
Civ.  App.  1893),  22  S.  W.  269. 

^°  Lee  V.  Hampton,  79  Miss.  321;  30 
So.  721. 

"  Stevens  v.  Crane,  37  Mo.  App. 
487. 
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making  any  allowance  for  reduction  of  damages.^  The  fact, 
however,  is  unimpoi'tant,  in  determining  what  amount  a  serv- 
ant, who  is  employed  at  a  salarj'-  for  a  specific  term,  is  entitled 
to  recover,  whether  or  not  his  services  have  been  profitable  to 
his  employer.^  And  where  a  servant  has  been  discharged, 
an  offer  to  re-employ  him  for  two  weeks  will  not  be  admitted 
in  evidence  to  mitigate  the  damages  in  an  action  wherein  the 
servant  claimed  that  he  was  entitled  to  two  weeks'  notice  be- 
fore discharge  and  that  it  was  not  given.*  So  again,  where  a 
person  who  has  been  wrongfully  discharged  becomes  a  mem- 
ber of  a  partnership,  the  measure  of  damages  for  his  wrongful 
discharge  should  not  be  reduced  by  the  actual  value  of  the 
services  rendered,  but  only  by  the  profits  which  he  has  realized.^' 

§  3026.  Burden  of  proof  as  to  obtaining  other  employ- 
ment where  servant  wrongfully  discharged. — It  is  deter- 
mined in  several  cases  that  where  a  servant  is  wrongfully  dis- 
charged, the  fact  whether  other  employment  has  been  obtained, 
or  could  have  been  obtained  by  the  exercise  of  reasonable  dili- 
gence, constitutes  a  matter  of  defense  and  need  not  be  antici- 
pated by  plaintiff,^  and  that  the  burden  of  proof,  in  an  ac- 
tion for  damages  for  such  discharge,  rests  upon  the  defendant, 
where  he  seeks  to  reduce  the  amount  of  recovery,  to  show  that 
the  plaintiff  has  obtained,  or  by  the  use  of  reasonable  diligence 
might  have  obtained,  other  employment.^ 


'» Heroy  v.  Fan  De  Seicle  Co.,  16 
App.  Div.  (N.  Y.)  171;  44  N.  Y.  Supp. 
611. 

'"  Shute  &  Limont  v.  McVitie  (Tex. 
Civ.  App.  1903),  72  S.  W.  433. 

'"  Howard  v.  Vaughan-Monnig 
Shoe  Co.,  82  Mo.  App.  405. 

"  Toplitz  V.  UUman,  2  Misc.  (N.  Y.) 
130;  20  N.  Y.  Supp.  863;  49  N.  Y.  St. 
R.  226. 

32  Marx  V.  MiUer  (Ala.  1902),  32  So. 
765;  Hamilton  v.  Love,  152  Ind.  641; 
53  N.  E.  181;  54  N.  E.  437,  aff'g  43 
N.  E.  873;  Wirth  v.  Calhoun  (Neb. 
1902),  89  N.  W.  785.  But  see  John 
C.  Lewis  Co.  v.  Scott,  16  Ky.  L.  Rep. 
49;  26  S.  W.  192. 


S3  Van  Winkle  v.  Satterfield,  58 
Ark.  617;  25  S.  W.  1113;  23  L.  R.  A. 
853;  Kelley  v.  Louisville  &  N.  R.  Co., 
49  111.  App.  304;  Wirth  v.  Calhoun 
(Neb.  1902),  89  N.  W.  785;  Mathesius 
V.  Brooklyn  Heights  R.  Co.  (U.  S.  C. 
C.  N.  Y.),  96  Fed.  792;  Crawford  v. 
MaU  &  E.  Pub.  Co.,  22  App.  Div.  54; 
47  N.  Y.  Supp.  747;  Southwestern 
Teleg.  &  Teleph.  Co.  v.  Bross  (Tex. 
Civ.  App.),  45  S.  W.  178;  Winkler  v. 
Racine  Wagon,  etc.,  Co.,  99  Wis.  184; 
74  N.  W.  793.  But  see  Moore  v. 
Central  Foundry  Co.  (N.  J.  1902), 
52  Atl.  292. 
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§§  2027-2029  fiduciaky  and  other  special  bblations. 

§  2027.  Nonpayment  of  wages  on  discharge — Exemplary 
damages. — A  statute  is  not  unreasonable  which  allows  exem- 
plary damages  for  nonpayment  of  wages  on  discharge  of  a 
servant,  and  which  ■  also  provides  for  a  continuance  of  said 
wages  at  the  contract  price  until  paid,  for  not  more  than  sixty 
days  unless  within  that  time  an  action  be  brought.^ 

§  2028.  Eefnsal  to  give  clearance  card  or  consent  to  em- 
ployment— Blacklisting. — It  is  held  in  a  case  in  the  Illinois 
appellate  court  that  if  an  employee  is  unable  to  obtain  employ- 
ment elsewhere  by  reason  of  the  refusal  of  the  employer  to  give 
a  clearance  card  on  discharge  of  such  employee,  in  accordance 
with  a  custom  requiring  such  cards  in  order  to  obtain  employ- 
ment elsewhere,  damages  may  be  recovered  therefor  and  they 
will  not  be  excessive  when  the  sum  awarded  is  reasonable  in 
view  of  the  monthly  wages  which  such  employee  had  been 
earning.  It  was  subsequently  decided,  however,  that  no 
duty  to  give  such  a  card  was  imposed  at  common  law  upon 
the  employer.^  It  has  also  been  determined  that  the  failure  of 
the  discharging  employer  to  give  consent  for  employment  in 
another  company,  under  an  agreement  between  certain  com- 
panies requiring  such  consent,  renders  the  employer  liable  for 
damages  where  the  employee  has  not  done  the  act  prescribed 
as  a  reason  for  giving  consent.^  It  is  further  determined  that 
punitive  damages  may  be  awarded  where  the  refusal  to  give 
such  clearing  card  or  consent  is  malicious.^  In  case  the  em- 
ployee is  blacklisted,  it  is  decided  that  he  cannot  recover  dam- 
ages for  such  time  as  he  receives  wages  from  a  union  while  out 
of  employment."® 

§  2029.  Breach  of  agreement  to  will  property  as  com- 


'*St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Paul,  64  Ark.  83;  40  S.  W.  705;  37  L. 
R.  A.  504;  7  Am.  &  Eng.  Corp.  Gas. 
N.  S.  772;  Act  March  25,  1889. 

»5  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Jenkins,  70  111.  App.  415,  rev'g  174 
111.  398;  51  N.E.  811.  See  also  Lim- 
beck V.  Gerry,  39  N  Y.  Supp.  95;  15 
Misc.  663. 
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'» New  York,  G.  &  St.  L.  R.  Go.  v. 
Schaffer,  17  Ohio  C.  G.  77;  9  Ohio  C. 
D.  158. 

"  New  York,  G.  &  St.  L.  R.  Co.  v. 
Schaffer,  17  Ohio  G.  C.  77;  9  Ohio  G. 
D.  158.  But  see  Grail  V.  Toledo  &  O. 
G.  R.  Co.,  7  Ohio  C.  G.  132. 

»  Bradley  v.  Pierson  (Pa.),  24  Atl. 
65. 
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pensation  for  services.* — Where  there  is  a  breach  of  an  agree- 
ment to  leave  property  or  to  make  compensation  by  will  in 
consideration  of  services  to  be  performed,  it  is  held  that  the 
reasonable  value  of  such  services  measures  the  amount  recover- 
able.* Although  no  damages  are  recoverable  at  law  where 
the  employer  had  agreed  to  bequeath  the  employee  a  sum  suf- 
ficient to  equalize  all  loss  sustained  by  the  latter  by  reason  of 
his  refusal  to  become  a  member  of  a  firm  where  it  cannot  be 
determined  what  would  be  the  extent  of  such  loss.'" 


§  2030.  Breach  by  employer — Profits. — Prospective  profits 
cannot  be  recovered  where  there  is  no  repudiation  of  the  con- 
tract by  the  employer  but  only  a  temporary  suspension  of  pay- 
ments.^^  But  profits  maybe  recovered  where  the  breach  is  of  a 
contract  of  employment  of  a  character  where  profits  are  con- 
templated as  where  the  services  to  be  performed  are  the  grad- 
ing of  a  railroad.*  And  if  a  part  of  the  consideration  for  the 
services  to  be  rendered  consist  of  a  certain  percentage  on  prof- 
its or  profits  made  they  may  be  allowed.^^  Again,  substantial 
damages  may  be  recovered  for  a  failure  of  an  employer  to  give 
orders  for  several  months,  so  that  plaintiff  was  necessarily  idle, 
where  the  contract  was  to  employ  the  plaintiff  for  a  specified 
term  to  do  work  of  a  particular  kind  and  the  plaintiff's  ability 
to  perform  such  work  was  well  known,  and  there  was  evidence 
of  what  the  profits  would  have  been.^ 

§  2031.    Breach  by  employee — Generally. — The  measure 


'»  See  sec.  1376,  herein. 

« Collier  v.  Rutledge,  136  N.  Y. 
621;  49  N.  Y.  St.  R.  75;  32  N.  E.  626, 
aff'g  45  N.  Y.  St.  R.  540;  18  N.  Y. 
Supp.  945;  Graham  v.  Graham,  34 
Pa.  St.  475;  "West  v.  Clark  (Tex.  Civ. 
App.  1902),  66  S.  W.  215.  Examine 
Clark  V.  West  (Tex.  Civ.  App.  1903), 
73S.W.797,rev'g72S.W.  100.  But 
see  generally  McCabe  v.  Healy,  138 
Cal.  81;  70  Pac.  1008;  Price's  Admr. 
V.  Price's  Admr.,  23  Ky.  L.  Rep. 
1086,  1911,  1947;  64  S.  W.  746;  66  S. 
W.  529;  Howe  v.  Watson,  179  Ma.ss. 
30;  60  N.  E.  415;  Leahy  v.  Campbell, 


70  App.  Div.  (N.Y.)  127;  75  N.  Y. 
Supp.  72;  Bruce  v.  Moon,  57  S.  C.  60; 
35  S.  E.  415;  Bayliss  v.  Pricture,  24 
Wis.  651. 

"  Russell  V.  Agar,  121  Cal.  396;  53 
Pac.  921. 

«  Jones  V.  New  York,  170  N.  Y. 
580;  63  N.  E.  1118,  aff'g  57  App.  Div. 
403;  68  N.  Y.  Supp.  228. 

«  Hawley  v.  Covey,  9  Utah,  175; 
33  Pac.  695. 

"  See  sec.  2021,  herein. 

**  Speirs  v.  Union  Drop-Forge  Co., 
180  Mass.  87;  61  N.  E.  825. 
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of  damages  for  breach  of  a  contract  by  an  employee  to  render 
personal  services  is  the  amount  necessary  to  be  paid  to  supply 
the  services  under  the  contract,''*  or  the  amount  of  damage 
sustained  may  be  a  question  for  the  jury  to  determine ;  *''  or 
generally,  such  sum  as  will  enable  the  other  party  to  complete 
the  contract  according  to  its  terms  should  be  deducted  from 
whatever  actual  benefit  has  been  derived  by  the  party  entitled 
to  recover,  or  where  it  is  impossible  or  unreasonable,  a  full 
compensation  should  be  awarded  for  any  imperfections  in  the 
work  or  insufficiency  of  materials  and  such  other  damages  as 
are  occasioned  by  the  breach.*  So  where  the  employee  fails 
to  do  the  work  which  he  has  agreed  to  do,  the  measure  of  dam- 
ages will  be  the  money  necessarily  expended  for  doing  that 
particular  work ;  *^  or  the  value  of  the  work  required  by  such 
failure  to  be  done  and  not  what  might  have  been  spent  therefor.* 
And  if  the  services  are  those  of  a  professional,  such  as  an  actor, 
the  expenses  of  preparing  for  the  entertainment,  including 
sums  paid  to  the  orchestra  and  for  lights  may  be  included.^' 
And  although  an  employee  may  be  excused  for  quitting  his 
employer's  service  by  reason  of  strikers'  threats,  yet  the  dam- 
ages sustained  by  such  act  of  the  servant  should  be  deducted 
from  his  wages.'^  So  substantial  and  not  merely  nominal  dam- 
ages may  be  recovered  for  breach  by  the  employee  of  his  con- 
tract in  absenting  himself  wrongfully  from  service,  in  refusing 
for  several  successive  days  to  work  when  a  nonunion  work- 
man is  employed,  even  though  he  offers  shortly  after  such 
refusal  to  work  in  another  part  of  the  premises  where  there  are 
only  union  men  but  his  offer  is  rejected.^  But  where  there  is 
no  agreement  or  request  that  an  architect  should  make  no  dis- 
closure of  a  proposed  building  on  the  site  of  rented  premises 
and  he  furnishes  a  drawing  of  the  contemplated  building  to  a 
paper  whereby  tenants  learning  of  the  same  remove  from  the 


*«  Haskell  v.  Osbom,  33  App.  Div. 
(N.  Y.)  127;  53  N.  Y.  Supp.  361. 

"  Steinberg  v.  Gebhardt,  41  Mo. 
520. 

«  Kelley  v.  Bradford,  33  Vt.  35. 

"Orr  Water  Ditch  Co.  v.  Reno 
Water  Co.,  19  Nev.  60;  6  Pac.  72. 
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™  State  V.  Ingram,  5  Ired.  L.  (N. 
C.)   441. 

"  Hughes  V.  Robinson,  60  Mo.  App. 
194;  1  Mo.  App.  Repr.  76. 

"  Fisher  v.  Walsh,  102  Wis.  172;  78 
N.  W.  437;  43  L.  R.  A.  810. 

='  Bowes  V.  Press  (C.  A.)  [1894],  1 
Q.  B.  202. 
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premises,  the  losses  so  sustained  by  the  employer  of  the  archi- 
tect cannot  be  recovered  from  him.^*  Nor  can  liquidated  dam- 
ages be  recovered  from  an  employee  under  a  clause  in  a  con- 
tract providing  therefor  in  case  of  a  breach  of  a  stipulation  to 
give  a  notice  to  quit,  where  such  provision  is  void.®  Nor  can 
actual  damages  be  recovered  unless  the  employer  tries  and  fails 
to  secure  other  persons  to  perforni  the  work,  it  being  such  as 
others  could  perform* 

§  2032.  Partial  breach  of  agreement  to  locate  and  survey 
lands. — If  there  is  a  contract  to  enter  and  locate  lands  for  a 
party,  but  only  a  part  are  entered  upon  and  examined  and  no 
damages  are  sustained  by  the  nonlocation  and  failure  to  enter 
upon  and  examine  the  same,  then  there  can  be  no  recovery  but 
if  by  reason  of  not  entering  upon  and  examining  the  lands  as 
agreed,  the  defendant  entered  inferior  or  worthless  lands  the 
plaintiffs  would  be  entitled  to  recover  their  whole  loss.''' 

§2033.  Employee's  failure  to  perform  duties — Improper 
or  imperfect  work — Knowledge  of  peculiar  character  of 

work — Violation  of  instructions The  failure  of  an  employee 

to  perform  his  duties  throughout  the  term  may  properly  be  con- 
sidered, when  alleged  and  offered  to  be  proven,  upon  the  ques- 
tion of  damages.'^  So  nominal  damages  are  recoverable  for  the 
loss  sustained  by  failure  of  an  abstractor  of  titles  to  land  to 
abstract  a  mortgage  and  lis  pendens.^  And  if  a  person  em- 
ployed to  ascertain  the  area  of  land  reports  a  greater  area  than 
it  in  fact  contains,  the  value  of  the  deficit  may  be  recovered 
from  him.*  If  the  services  to  be  performed  are  of  a  special 
and  peculiar  character  and  the  work  is  to  be  done  upon  specific 
property  having  no  market  value  and  the  employee  has  knowl- 
edge of  its  exceptional  character  and  of  the  necessity  of  its 
being  done  to  enable  the  plaintiff  to  fulfill  a  certain  contract 
or  lose  it,  and  that  the  article  could  not  be  substituted,  the  de- 


''  Havens  v.  Donohue,  111  Cal. 
297;  43  Pac.  962. 

^'  Schimpf  V.  Tennessee  Mfg.  Co. 
(Tenn.),  6  S.  W.  131. 

"  Fuqua  v.  Massie,  18  Ky.  L.  Rep. 
843;  37  S.  W.  687. 


"  Simmons  v.  Putnam,  11  Wis.  193. 

=»  Bruno  v.  Walsh,  55  N.  Y.  St.  R. 
163;  25  N.  Y.  Supp.  511;  5  Misc.  355. 

™  Williams  v.  Hanley,  16  Ind.  App. 
464;  45  N.  E.  622. 

»» Clark  V.  MarshaU,  34  Mo.  429. 
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fendant  who  has  spoiled  the  article  will  be  held  for  the  entire 
loss  sustained  by  the  plaintiff  upon  the  ground  that  such  dam- 
ages must  have  been  reasonably  contemplated  as  resulting  from 
inability  to  perform.^'  But  an  owner,  who  has  recovered  judg- 
ment for  nominal  damages  against  a  building  contractor  for  im- 
proper performance  of  work  is  thereby  precluded  from  recover- 
ing damages  from  an  architect  for  improper  supervision  of  such 
work  where  the  amount  of  the  verdict  has  been  paid  or  ten- 
dered.^ Again  where  one  employs  a  messenger  of  a  telegraph 
messenger  company,  and  the  latter  does  not  know  of  the  instruc- 
tions given  such  messenger,  it  is  not  liable  for  the  loss  resulting 
from  the  violation  by  such  messenger  of  instructions  given  by  the 
sender,  although  otherwise  the  resulting  loss  could  be  recovered 
from  the  company,  but  if  instructions  are  so  violated  no'  recovery 
can  be  had  where  no  loss  is  proven  to  have  resulted  therefrom.^ 


§  2034:.  Liability  of  master  for  servant's  negligence  or 
torts — Servant's  wilful,  malicious,  etc.,  acts — Exemplary 
damages." — In  order  to  recover  punitive  damages  against  a 
master  for  the  wrongful,  negligent  or  grossly  negligent  acts  of 
his  servant,  such  acts  must  have  been  authorized,  affirmed  or 
ratified  by  the  master,  or  they  must  have  been  done  in  the 
line  of  the  servant's  duty  or  employment,  or  the  master  must 
have  known  of  the  servant's  unfitness,  and  if  the  servant's  acts 
are  wilful,  wanton  or  malicious,  the  master  is  liable  for  ex- 
emplary damages  if  such  acts  were  authorized,  directed  or 
ratified  by  him,  or  the  latter  was  implicated  therein  or  insti- 
gated the  same,  or  they  were  done  for  the  master  in  the  line  of 
the  servant's  duty,  or  were  generally  within  the  scope  of  his 
authority.*'     If  a  third  person  has  recovered  damages  from  the 


"  Boughton  V.  Petigny,  72  App. 
Div.  76;  76  N.  Y.  Supp.  125,  aff'g  73 
N.  Y.  Supp.  139;  36  Misc.  203. 

"'  Berkley  v.  Wilson,  87  Md.  219; 
39  Atl.  502,  under  act  1888,  chap. 
366. 

"'  Feiber  v.  Manhattan  Dist.  Teleg. 
Co.,  15  Daly  (N.  Y.),  62;  22  Abb.  N. 
C.  (N.  Y.)  121;  20  N.  Y.  St.  R.  95;  3 
N.  Y.  Supp.  116,  aff'g  21  Abb.  N.  C. 
11.     As  to  violation  of  instructions 

2088 


by  agent,  broker,  etc.,  see  sec.  2041, 
herein. 

°*  See  see.  2055,  herein,  as  to  agents. 
See  also  sees.  135  et  seq.,  herein. 

»» Highland  Ave.  &  B.  R.  Co.  v. 
Robmson  (Ala.),  28  So.  28;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Wilson,  70  Ark. 
136;  66  S.  W.  661;  Bank  of  Palo  Alto 
V.  Pacific  Post.  Teleg.  Cab.  Co.  (U.  S. 
C.  C.  Cal.),  103  Fed.  84;  Dinsmoor  v. 
Wolber,  85  111.  App.   152;   Smith's 
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master  by  reason  of  the  employee's  negligence,  the  amount  so 
paid  is  recoverable  from  the  employee  by  the  master.* 

Admx.  V.  Middleton,  23  Ky.  L.  Rep. 
2010;  66  S.  W.  388;  Boyer  v.  Coxen, 
92  Md.  366;  48  Atl.  161;  Haver  v. 
Central  R.  Co.  of  N.  J.  (N.  J.  1900), 
45  Atl.  593;  Craven  v.  Bloomingdale, 
171  N.  Y.  439;  64  N.  E.  169,  rev'g  54 
App.  Div.  266;  66  N.  Y.  Supp.  525; 
Kastner  v.  Long  Isl.  R.  Co.,  76  App. 
Div.  323;  78  N.  Y.  Supp.  469;  12  N. 
Y.  Ann.  Cas.  77;  Rueping  v.  Chicago 
&  N.  W.  R.  Co.  (Wis.  1903),  93  N.  W. 
843. 

As  to  master's  liability  in  damages 
for  servant's  wrongful,  etc.,  acts,  see 
Steele  v.  May,  135  Ala.  483;  33  So.  30 
(held  liable) ;  Clowdis  v.  Fresno  F.  & 
I.  Co.,  118  Cal.  315;  3  Am.  Neg.  Rep. 
326  (is  liable);  Fiske  v.  Enders,  73 
Conn.  338;  47  Atl.  681  (not  liable 
where  servant,  although  having  gen- 
eral instructions,  is  not  acting  within 
limits  of  authority  but  only  in  his 
own  matters);  Camp  v.  Hall,  39  Fla. 
535;  22  So.  792  (liable  even  though 
servant's  particular  act  was  not  ex- 
pressly authorized,  where  servant 
was  acting  within  apparent  scope  of 
authority);  Central  of  Ga.  R.  Co.  v. 
Brown,  113  Ga.  414;  38  S.  E.  989; 
Illinois  Cent.  R.  Co.  v.  King,  179  111. 
91;  53  N.  E.  552;  13  Am.  &  Eng.  R. 
Cas.  N.  S.  29,  aff'g  77  111.  App.  581  (if 
act  within  scope  of  authority,  master 
liable  even  though  wilful,  malicious, 
etc.);  Kinnare  v.  Chicago,  171  111. 
332;  49  N.  E.  536,  afi'd  70  lU.  App. 
106  (board  of  education,  qualification 
of  rule  as  to  responsibility  as  master) ; 
Franklin  L.  Ins.  Co.  v.  People,  103 
111.  App.  554,  aff'd  66  N.  E.  379  (wil- 
ful and  malicious  acts  included  when 
done  within  scope  of  authority) ;  Belt 
R.  Co.  V.  Banicki,  102  lU.  App.  642 


(rule  stated  as  to  liability  and  non- 
liability); Pioneer  Fireproof  Const. 
Co.  V.  Sunderland,  87  111.  App.  213, 
afif'd  58  N.  E.  928  (held  Uable  for 
grossly  negligent,  wilful,  etc.,  con- 
duct of  servant);  Alton  R.  &  Ilium. 
Co.  V.  Cox,  84  111.  App.  202  (where  act 
injuring  third  person  is  an  assault 
committed  and  is  inseparable,  al- 
though not  of  itself  an  authorized  act, 
from  acts  done  in  obeying  master's 
instructions,  the  latter  is  liable); 
Brudi  V.  Luhrman  (Ind.  App.  1901), 
59  N.  E.  409  (liable  when  servant  act- 
ing in  scope  of  employment) ;  Wabash 
R.  Co.  V.  Linton,  26  Ind.  App.  596;  60 
N.  E.  313;  Dolan  v.  Hubmger,  109 
Iowa,  408;  80  N.  W.  514  (act  must  be 
done  within  scope  of  servant's  au- 
thority); McDonald  v.  Franchere,  102 
Iowa,  496;  71  N.  W.  427  (held  liable 
for  servant's  assault);  Brady  v.  Chi- 
cago &  G.  W.  R.  Co.  (U.  S.  C.  C.  A. 
Iowa),  52  C.  C.  A.  48;  114  Fed.  100; 
57  L.  R.  A.  712  (test  of  Uability  is 
power  of  master  to  command) ;  Mis- 
souri Pac.  R.  Co.  V.  Divinney  (Kan. 
1902),  69  Pac.  351  (not  liable  for  as- 
sault unless  done  within  exercise  of 
authority  conferred);  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Parks,  59  Kan.  709;  54 
Pac.  1052;  5  Am.  Neg.  Rep.  35  (is 
liable);  Baltimore  Consol.  R.  Co.  v. 
Pierce,  89  Md.  495;  43  Atl.  940;  6  Am. 
Neg.  Rep.  539;  45  L.  R.  A.  527  (mere 
fact  that  servant's  act  was  wanton, 
malicious  or  wilful,  is  of  itself  in- 
sufficient to  relieve  master);  Bara- 
basz  V.  Kabat,  86  Md.  23;  37  Atl.  720; 
45  Cent.  L.  J.  171;  3  Am.  Neg.  Rep. 
31  (pastor  of  church  not  liable  for 
servant's  causing  an  arrest,  although 
employed  by  pastor  as  doorkeeper); 


««  Costa  V.  Yoachim,  104  La.  170; 
28  So.  992.     See  also  Smith  v.  Foran, 


43  Conn.  244;  21  Am.  Rep.  647. 
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§  2035.  Recovery  against  third  person — Malicionsly  or 
unlawfully  procuring   discharge. — A  recovery  may  be  had 


McCarty  v.  Timmins,  178  Mass.  378; 

59  N.  E.  1038  (not  liable  where  serv- 
ant stopped  to  get  a  drink  and  team 
ran  away);  Gteary  v.  Stevenson,  169 
Mass.  23;  47  N.  E.  508  (not  liable  for 
false  imprisonment  through  servant's 
acts);  Smaltz  v.  Boyce,  109  Mich. 
382;  69  N.  W.  21;  3  Det.  L.  N.  107 
(case  where  act  of  servant  was  held 
not,  as  a  matter  of  law,  outside  of  his 
employment);  Johanson  v.  Pioneer 
Fuel  Co.,  72  Minn.  405;  75  N.  W.  719; 
8  Am.  &  Eng.  Corp.  Cas.  N.  S.  708;  4 
Am.  Neg.  Rep.  408  (to  render  master 
liable,  act  done  must  pertain  to  duties 
of  employment) ;  Peterson  v.  Western 
Un.  Teleg.  Co.,  72  Minn.  41;  74  N.  "W. 
1022;  40  L.  R.  A.  661;  8  Am.  &  Eng. 
Corp.  Cas.  N.  S.  517  (held  liable  for 
libelous  message  sent  by  operator); 
Gahagan  v.  Aermotor  Co.,  67  Minn. 
252;  69  N.  W.  914  (test  of  Uability 
stated) ;  Yazoo  &  Miss.  V.  R.  Co.  v. 
Lambuth,  74  Miss.  758;  21  So.  801;  2 
Am.  Neg.  Rep.  584  (not  liable);  Ruth 
V.  St.  Louis  Transit  Co.  (Mo.  App. 
1903),  71  S.  W.  1055  (held  liable  for 
malicious  prosecution);  Weber  v. 
Lockman  (Neb.  1902),  92  N.  W.  591; 

60  L.  R.  A.  313  (held  Uable);  Turley 
v.  Boston  &  M.  R.  R.  (N.  H.  1900),  47 
Atl.  261  (not  liable,  act  not  within 
scope  of  employment) ;  Rowell  v.  Bos- 
ton &  M.  R.  Co.,  68  N.  H.  358;  44  Atl. 
488  (wanton,  etc.,  manner  of  doing 
act  immaterial  where  act  within 
scope  of  servant's  authority;  but 
master  is  not  responsible  if  act  is  done 
for  servant's  own  purpose  and  not  in 
execution  of  authority  conferred); 
Holler  V.  Ross  (N.  J.  1902),  53  Atl. 
472;  59  L.  R.  A.  943  (act  must  have 
been  done  in  line  of  duty  or  employ- 
ment); Trapp  V.  Du  Bois,  76  App. 
Div.  (N.  Y.)  314;  78  N.  Y.  Supp. 
505  (held  liable  for  libelous  letter); 
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Lubliner  v.  Tiffany  &  Co.,  54  App. 
Div.  (N.  Y.)  326;  66  N.  Y.  Supp.  655 
(not  liable  for  false  imprisonment 
caused  by  employee);  Levy  v.  Ely,  48 
App.  Div.  (N.  Y.)  554;  62  N.  Y.  Supp. 
855  (mere  excess  of  servant's  author- 
ity insufficient  to  relieve  master,  but 
former's  act  to  have  such  effect  must 
have  been  done  in  furtherance  of  serv- 
ant's own  purpose);  Scott  v.  New 
York,  27  App.  Div.  240;  50  N.  Y. 
Supp.  191;  4  Am.  Neg.  Rep.  534 
(municipal  corporation  liable  for  acts 
of  servant  engaged  in  its  business); 
Montgomery  v.  Sartirano,  16  App. 
Div.  (N.  Y.)  95;  44  N.  Y.  Supp.  1066; 
2  Am.  Neg.  Rep.  758  (not  liable  for 
acts  not  done  in  scope  of  authority); 
Pierce  v.  North  Car.  R.  Co.,  124  N.  C. 
83;  32  S.  E.  399;  44  L.  R.  A.  316;  13 
Am.  &  Eng.  R.  Cas.  N.  S.  660  (liable 
where  act  within  scope  of  employ- 
ment even  though  wilful,  malicious, 
etc.);  Lima  R.  Co.  v.  Little,  67  Ohio 
St.  91;  65  N.  E.  861  (rule  stated  that 
test  is  whether  act  was  done  in  prose- 
cution of  master's  business,  etc.); 
Nelson  Business  CoDege  Co.  v.  Lloyd, 
60  Ohio  St.  448;  42  Ohio  L.  J.  107;  54 
N.  E.  471;  46  L.  R.  A.  314;  6  Am. 
Neg.  Rep.  369;  71  Am.  St.  Rep.  729 
(if  act  of  servant  is  within  scope  of 
authority  master  liable  even  though 
act  malicious,  wilful,  etc.,  but  if  act 
of  servant  is  in  execution  of  his  own 
personal  purpose  and  he  departs  from 
the  authority  conferred,  the  master  is 
relieved);  Harbison  v.  Iliff,  10  Ohio 
S.  &  C.  P.  Dec.  58  (servant  author- 
ized to  do  an  act  of  violence  under 
certain  contingencies,  master  liable 
for  acts  without  regard  to  servant's 
motive  or  whether  acts  wilful,  etc., 
or  even  though  particular  acts  dis- 
approved or  unauthorized  or  designed 
to  injure  master);  Rudgear  v.  Read- 
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by  an  employee  against  a  third  person  who  maliciously,  or  by 
threats  or  other  unlawful  means,  procures  his  discharge  or 
induces  his  employer  to  discharge  him,^'  even  though  the  con- 
tract is  silent  as  to  the  duration  of  the  employment,®  or  is 
terminable  at  will,®  and  so,  notwithstanding  the  employee 
would  have  no  right  of  action  against  his  employee  for  the 
discharge.™ 

§  3036.  Threats  to  discharge — Actual  and  exemplary 
damages. — If  laborers  are  threatened  by  a  foreman  of  a  cor- 
poration with  discharge  if  they  patronize  certain  tradesmen 
and  thereby  such  patronage  is  prevented,  it  is  held  that  actual 
and  exemplary  damages  are  recoverable  from  such  foreman, 


ing  Tract.  Co.,  180  Pa.  333;  36  Atl. 
859;  1  Am.  Neg.  Rep.  523  (not  liable), 
and  note;  Rowan  v.  Prettyman,  194 
Pa.  St.  443;  45  Atl.  380  (master  not 
liable  for  acts  not  within  line  of  serv- 
ant's duty);  International  &  G.  N. 
R.  Co.  v.  Yarbrough  (Tex.  Civ.  App.), 
39  S.  W.  1096;  2  Am.  Neg.  Rep.  656; 
7  Am.  &  Eng.  R.  Cas.  733  (when  liable 
and  when  not) ;  Euting  v.  Chicago  & 
N.  W.  R.  Co.  (Wis.  1902),  92  N.  W. 
358;  60  L.  R.  A.  158  (held  liable  as 
within  scope  of  employment  even 
though  negligent  act  was  done  by 
employee  for  his  own  amusement); 
Bergman  v.  Hendrickson,  106  Wis. 
434;  82  N.  W.  304  (liable  for  assault 
by  servant  done  within  scope  of  au- 
thority); Coll  V.  Toronto  R.  Co.,  25 
Ont.  App.  55  (not  liable  if  servant's 
act  one  which  master  could  not  le- 
gally do,  or  not  within  servant's  em- 
ployment). 

"  London  Guarantee  &  Accident 
Co.  V.  Horn,  101  111.  App.  355;  Per- 
kins V.  Pendleton,  90  Me.  166;  2 
Chic.  L.  J.  Wkly.  466;  38  Atl.  96; 
Luoke  V.  Clothing  Cutters  &  T.  As- 
sembly, etc.,  77  Md.  396;  26  Atl.  505; 
19  L.  R.  A.  408;  Moran  v.  Dunphy, 
177  Mass.  485;  59  N.  E.  125;  52  L.  R. 
A.   115;  Dannerberg  v.  Ashley,   10 


Ohio  C.  C.  558;  1  Ohio  C.  D.  40;  Flood 
V.  Jackson  (C.  A.)  [1895],  2  Q.B.  21; 
Perrault  v.  Gauthier,  Rap.  Jud. 
Queb.  10  C.  S.  224.  Examine  as  to 
such  acts  and  as  to  principle  involved. 
Bonsail  v.  Reagan,  7  Del.  Co.  R.  545; 
Morgan  v.  Andrews,  107  Mich.  33;  2 
Det.  L.  N.  572;  64  N.  W.  869;  Chipley 
V.  Atkinson,  23  Fla.  206;  1  So.  934; 
Gore  V.  Condon,  87  Md.  368,  739;  39 
Atl.  1042;  40  L.  R.  A.  382;  Glencoe  S. 
&  G.  Co.  V.  Hudson  Bros.  Commiss. 
Co.,  138  Mo.  439;  40  S.  W.  93;  36  L. 
R.  804;  60  Am.  St.  Rep.  560;  Curran 
V.  Galen,  152  N.  Y.  33;  46  N.  E.  297; 
37  L.  R.  A.  802,  aff'g  77  Hun,  610;  59 
N.  Y.  St.  R.  891;  28  N.  Y.  Supp.  1134; 
Raycroft  v.  Tayntor,  68  Vt.  219;  35 
Atl.  53;  33  L.  R.  A.  225;  43  Cent.  L. 
J.  222;  Huttly  v.  Simmons,  67  L.  J. 
Q.  B.  213;  [1898]  1  Q.  B.  181. 

»»  Perkins  v.  Pendleton,  90  Me.  166; 
2  Chic.  L.  J.  Wldy.  466;  38  Atl.  96. 
But  see  Raycroft  v.  Tayntor,  68  Vt. 
219;  35  Atl.  53;  33  L.  R.  A.  225; 
43  Cent.  L.  J.  222. 

™  London  Guarantee  <fe  Accident 
Co.  V.  Horn,  101  111.  App.  355. 

'» Moran  v.  Dunphy,  177  Mass.  485; 
59  N.  E.  125;  52  L.  R.  A.  115;  Dan- 
nerberg V.  Ashley,  10  Ohio  C.  C.  658; 
1  Ohio  C.  D.  40. 
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but  not  from  a  corporation,"  where  the  act  of  the  corpora- 
tion is  not  done  maliciously  or  with  wanton  or  reckless  dis- 
regard of  such  tradesmen's  rights.^ 

§  2037.  Enticing  away  servant,  etc. — Preventing  serv- 
ant from  entering  employ — Exemplary  damages  may  be  re- 
covered against  one  who  knowingly,  wilfully  and  maliciously 
entices  away  his  servant  in  wanton  disregard  of  the  master's 
rights.''  But  where  the  defendant  corporation  had  no  con- 
trol over  its  tenants  and  interfered  in  no  way  with  plaintiff's 
renters,  who  had  left  the  latter's  land  to  work  for  tenants  of 
the  defendant,  verdict  will  not  be  sustained  against  it  under 
a  statute  allowing  double  damages  to  a  tenant  or  landlord, 
whose  laborers  or  tenants,  being  under  contract  with  him,  are 
enticed  away  or  knowingly  employed  or  induced  by  another 
to  leave  his  employ  or  the  place  rented  before  the  expiration 
of  his  contract.'^  If  the  lessee's  servants  are  by  threats  of 
prosecution  made  by  the  lessor  induced  to  leave  his  employ, 
and  others  are  dissuaded  from  entering  into  his  employ,  the 
lessor  is  liable,  even  though  he  has  used  no  force  or  violence, 
for  the  value  of  timber  when  removed,  less  the  expense  of  re- 
moval, under  a  lease  giving  the  right  to  the  lessee  to  cut, 
remove  and  appropriate  timber." 

§  2038.  Retention  of  or  injury  to  servant's  property  by 

[1899]  1  Ch.  255;  47Wkly.  Rep.  291. 

"Sunny  Side  Co.  v.  Read  (Ark. 
1902),  70  S.  W.  462.  Examine 
Bourlier  v.  Macauley,  12  Ky.  L.  Rep. 
737;  15  S.  W.  60;  11  L.  R.  A.  550; 
Kline  v.  Eubanks,  109  La.  241;  33  So. 
211;  Hoole  v.  Dorron,  75  Miss.  259; 
22  So.  829;  J.  S.  Brown  Hard.  Co.  v. 
Indiana  Stove  Works  (Tex.  Civ.  App. 
1902),  69  S.  W.  805,  rev'd  73  S.  W. 
809.  As  to  rights  of  employer  and 
employee  to  relief  where  third  parties 
interfere  to  induce  employees  to  quit 
work,  see  Frank  v.  Herold,  63  N.  J. 
Eq.  443;  52  Atl.  152. 

"  Crane  v.  Patton  (Ark.),  21  S.  W. 
466. 


"  Graham  v.  St.  Charles  St.  R.  Co., 
47  La.  Ann.  1656;  15  So.  707;  49  Ann. 
St.  Rep.  436. 

"  International  &  G.  N.  R.  Co.  v. 
Greenwood  (Tex.  Civ.  App.  1893),  21 
S.  W.  559. 

"  Bixby  V.  Dunlap,  56  N.  H.  456; 
22  Am.  Rep.  475,  and  note,  485; 
Duekett  v.  Pool,  34  S.  C.  311;  13  S.  E. 
542.  See  Rogers  v.  Evarts,  17  N.  Y. 
Supp.  264,  and  examine  citations  in 
next  following  note,  herein.  See  as 
to  right  and  basis  of  action  and  right 
to  damages  Smith's  Law  of  Master  & 
Servant  (ed.  1891,  from  4th  Eng.  ed.), 
*155,  top  p.  136.  Examine  as  to  co- 
ercion, etc.,  Lyons  v.  Wilkins,  79 
Law  T.  N.  S.  709;  68  L.  J.  Ch.  146; 
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master. — Damages  are  held  to  be  recoverable  from  the  master 
for  wrongfully  detaining  a  servant's  propertj-  after  his  dis- 
charge where  such  property  is  necessary  for  the  servant  to  use 
in  his  work.'^  And  although  damages  may  be  recovered  for 
the  injury  which  a  servant  sustains  by  having  her  personal 
property  placed  in  the  street  after  she  had  left  the  service,  yet 
the  amount  awarded  will  be  excessive  where  it  is  thirteen 
times  the  value  of  the  property.'" 

§  3039.  Physicians  and  surgeons — Malpractice — Nominal 
damages — Punitive  damages. — The  question  of  what  degree 
of  skill  care  and  knowledge  a  physician  or  surgeon  must 
possess  is  not  within  the  scope  of  this  treatise,'^  but  it  may  be 
stated  as  a  general  rule  that  if  he  fails  to  exercise  the  required 
degree  of  skill,  care,  diligence,  attention  and  knowledge  he 
will  be  liable  in  damages  for  the  resulting  injury  to  the 
patient,  subject  to  such  exceptions  as  may  arise  in  case  of 
failure  to  follow  directions  or  contributory  negligence,  or  to 
such  other  exceptions  as  may  exist  under  the  circumstances 
of  the  particular  case.  This  rule  is  illustrated  by  the  follow- 
ing decisions  :  Thus  damages  may  be  recovered  for  mal- 
practice where  a  physician  fails  to  exercise  such  reasonable 
care  as  is  necessary  in  determining  when  his  attendance  may 
be  safely  discontinued,  since  his  employment,  in  the  absence 
of  a  stipulation  to  the  contrary,  continues  as  long  as  attention 
is  required.™  So  a  recovery  can  be  had  against  a  physician 
who  neglects  his  duty  to  properly  attend  to  a  patient  suffer- 
ing with  a  broken  arm.*  And  if  a  physician  fails  to  treat  a 
person  with  the  degree  of  skill  ordinarily  possessed  by  sur- 
geons and  required  for  setting  and  treating  a  broken  arm,  the 
measure  of  damages  is  that  accruing  to  the  patient  in  excess 
of  that  which  would  have  accrued  naturally  from  the  injury 
had  he  been  properly  treated.^'     Damages  are  also  held  recov- 


"  Wilson  V.  Press  Pub.  Co.,  70  N. 
Y.  St.  R.  770;  36  N.  Y.  Supp.  12;  14 
Misc.  514. 

"  Herkimer  v.  Shea,  21  lU.  App.  95. 

"  But  see  notes  on  this  point,  37  L. 
R.  A.  830;  48  Am.  Dec.  481;  59  Am. 
Rep.  392. 


'» DashieU  v.  Griffith,  84  Md.  363. 
35  Atl.  1004. 

*°  Gerken  v.  Plumpton,  62  App. 
Div.  (N.  Y.)  35;  70  N.  Y.  Supp.  793. 

"  Miller  v.  Frey,  49  Neb.  472;  68  N. 
W.  630. 
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erable  for  any  failure  to  use  ordinary  care  or  for  any  neglect 
of  a  surgeon  in  discharging  his  duty  to  his  patient  even  though 
he  is  not  guilty  of  gross  negligence.®  So  where  a  physician 
makes  a  wrong  diagnosis,  through  failure  to  exercise  ordinary 
diligence  in  determining  whether  or  not  a  person  has  the 
venereal  disease,  he  is  liable  for  the  negligence,  even  though 
the  examination  was  made  for  information  to  be  furnished 
another  and  not  for  medical  treatment ;  and  the  breaking  of  a 
marriage  engagement  in  consequence  thereof  is  not  too  remote 
for  a  recovery.^  Again,  some  damages  are  recoverable  for 
negligence  of  a  physician  in  failing  to  perform  necessary  acts 
where  a  woman  has  suffered  a  miscarriage  thereby  aggravating 
blood  poisoning  which  had  commenced  and  intensifying  the 
pain.^  Nor  should  the  recoverybe  limited  to  nominal  damages 
where  the  injurious  acts  alleged  establish  that  more  than  a 
mere  technical  injury  was  occasioned  by  the  physician's  treat- 
ment.^ So  damages  are  recoverable  for  an  unwarranted  aban- 
donment of  a  case  and  consequent  mental  suffering,  especially 
where  such  abandonment  was  at  midnight  and  another  physi- 
cian could  not  be  obtained  for  over  an  hour.^  Punitive 
damages  may  also  be  recovered  where  the  injury  complained 
of  was  death  of  a  wife  occasioned  by  defendant's  wilful  mis- 
conduct, cruelty  or  inhuman  treatment  under  circumstances 
evidencing  gross  negligence.*'  And  it  is  held  erroneous  in  a 
malpractice  suit  to  fail  to  instruct  that  the  pain  and  suffering 
caused  by  the  injury  originally  received  should  not  be  con- 
sidered, but  that  only  the  additional  pain  and  suffering  under- 
gone because  of  the  want  of  reasonable  care  and  skill  in 
treatment  should  be  taken  into  consideration,  with  a  like 
limitation  with  respect  to  the  permanent  injury,  if  any,  and 
that  no  damages  should  be  allowed  for  any  aggravation  of  the 
injury  or  new  injury  by  imprudent  use  of  the  injured  mem- 


«2  Link  V.  Sheldon,  136  N.  Y.  1;  48 
N.  Y.  St.  R.  820;  32  N.  E.  696,  aff'g 
64  Hun,  632;  45  N.  Y.  St.  R.  165;  18 
N.  Y.  Supp.  815. 

^  Harriott  v.  Plimpton,  166  Mass. 
585;  44  N.  E.  992. 

"  Moratzky  v.  Wirth,  67  Minn.  46; 
69  N.  W.  480. 
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™  Lathrope  v.  Flood  (Cal.  1901),  63 
Pac.  1007,  amount  allowed  here  was 
$2,000. 

"  Gray  v.  Little,  126  N.  C.  385;  35 
S.E.611. 
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ber.^  But  a  recovery  cannot  he  had  against  a  physician  for 
the  unskillful  acts  of  another,  who  is  engaged  in  a  distinct 
and  independent  occupation  of  his  own,  where  the  latter  is 
sent  by  the  former  to  attend  a  patient  in  his  place.^  Nor  are 
damages  recoverable  from  a  physician  other  than  for  treat- 
ment administered  personally  by  him  to  a  gratuitous  patient 
who  knows  that  he  is  going  away,  and  he  is  not  responsible 
for  want  of  the  required  skill  in  another  physician  thereafter 
employed*  Nor  can  there  be  a  recovery  for  failure  of  a  physi- 
cian to  be  at  his  office  to  render  services  contracted  for  in  be- 
half of  a  patient  where  there  is  a  single  allegation  based  on  want 
of  skill,  etc.,  in  the  treatment  of  a  patient,''  nor  can  any  dam- 
ages be  allowed  where  there  is  no  injury  caused  by  want  of 
the  required  skill  or  care.*^  Nor  can  a  recovery  be  had  for 
loss  of  a  child's  sight  from  an  operation  upon  the  eye  by  a 
physician  and  oculist  unless  caused  by  a  failure  to  exercise 
the  required  skill  and  knowledge  and  his  best  judgment  in 
applying  his  skill.'^  Nor  can  damages  be  obtained,  for  mal- 
practice and  subsequent  pain  and  suffering,  where  it  is  im- 
possible owing  to  the  plaintiff's  own  acts  to  determine  whether 
or  not  such  pain  and  sufferiug  resulted  from  his  OAvn  negli- 
gence.''* It  is  also  decided  that  there  can  be  no  recovery  from 
a  physician  because  of  a  fever  patient's  loss  of  sight  in  one  of 
her  eyes  owing  to  his  failure  to  send,  as  promised  by  him,  an 
oculist  to  see  her,  even  though  by  prompt  treatment  such 
loss  of  sight  might  have  been  prevented.'^ 


'*  Carpenter  v.  McDavitt,  53  Mo. 
App.  393.  Whether  damages  have 
been  sustained  by  reason  of  pain  and 
suffering  is  a  question  for  the  jury. 
Moon  V.  McRae,  111  Ga.  206;  36  S.  E. 
635. 

"Myers  v.  Holborn,  58  N.  J.  L. 
193;  33  Atl.  389;  30  L.  R.  A.  345. 

»°  Keller  v.  Lewis,  65  Ark.  578;  47 
S.  W.  755. 

"  Dashiel  v.  Griffith,  84  Md.  363; 
35  Atl.  1094. 

»2  Ewing  V.  Goode  (U.  S.  C.  C,  S.  D. 
Ohio),  78  Fed.  442, 


«5  Feeney  v.  Spalding,  89  Me.  Ill 
35  Atl.  1027.  See  also  Stern  v, 
Lanng,  106  La.  738;  31  So.  303. 

"Richards  v.  WiUard,  176  Pa, 
181;  27  Pitts.  L.  J.  N.  S.  1;  38  W.  N 
0.  400;  35  Atl.  114.  See  Morris  v, 
Despain,  104  lU.  App.  452;  Haering  v, 
Spicer,  92  lU.  App.  449;  Swanson  v, 
French,  92  Iowa,  695;  61  N.  W.  407 
MuUin  v.  Flanders,  73  Vt.  95;  50  Atl, 
813. 

°^  Jones  V.  Vroom,  8  Colo.  App.  143; 
45  Pac.  234. 
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STJBD.    III.    AGENTS,    PACTOES,    BEOKEES,    COMMISSION    MER- 
CHANTS, ATJCTIONEEES,  ETC. 

§  2040.  Eecovery  and  extent  thereof  against  agents,  etc., 
by  principal  or  third  person — Generally. —  If  there  is  a 
breach  by  an  agent  of  his  contract  of  employment  to  sell  goods, 
the  measure  of  damages  is  the  increased  expense  of  marketing 
the  goods,  and  not  per  se  the  difference  between  the  price 
the  agent  was  obligated  to  obtain  and  the  price  obtained.'*  So 
the  value  of  goods  may  be  recovered  from  an  agent  where 
they  are  delivered  to  him  for  the  purpose  of  sale  but  are  not 
returned,  the  contract  providing  that  the  agency  may  be  re- 
voked at  any  time  and  demand  be  made  for  the  property." 
But  if  an  agent,  acting  within  the  scope  of  his  agency,  em- 
ploys a  subagent  and  discharges  him  before  the  expiration  of 
the  contract  term,  and  for  such  discharge  a  judgment  is  recov- 
ered against  the  principal,  the  latter  cannot  recover  the 
amoimfc  thereof  from  the  agent.*  Nor  can  the  amount  of  an 
unpaid  loan  be  recovered  from  an  agent  for  loaning  money, 
where  he  is  not  negligent.*  Nor  should  damages,  for  breach 
of  a  contract  of  agency  to  sell  lands,  be  based  upon  a  higher 
estimate  than  the  average  price  of  the  land  sold,  where  it  is 
not  shown  that  the  remaining  lands  would  have  brought  a 
higher  average  price.""  Nor  are  brokers  for  the  sale  of  real  es- 
tate liable  for  the  difference  between  the  price  for  which  they 
sold  and  that  obtained  by  the  purchaser  at  a  subsequent  sale 
at  an  advanced  price,  where,  although  they  knew  of  the  fact  of 
the  last  sale,  they  did  not  know  the  last  purchaser  until  after 
they  had  given  a  receipt  to  the  first  one  for  the  money  paid  on  ac- 
count.' And  although  an  agent  may  be  liable  because  of  mis- 
representations as  to  damages,  yet  if  his  principal,  the  vendor, 
has  received  the  purchase  price,  such  agent  is  not  liable  there- 
for.^   Nor,  where  the  agency  is  fully  disclosed,  can  damages 


"Cannon  Coal  Co.  v.  Taggart,  1 
Colo.  App.  60;  27  Pac.  238. 

"  Strouse  v.  Love,  42  N.  Y.  St.  R. 
185;  16  N.  Y.  Supp.  933. 

°'  Ladonia  Dry-Goods  Co.  v.  Con- 
yers  (Tex.  Civ.  App.  1900),  58  S.  W. 
967. 
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66  Pac.  883. 

""McLane  v.  Maurer  (Tex.  Civ. 
App.  1902),  66  S.  W.  693. 

'  Dickinson  v.  Updike  (N.  J.  1901), 
49  Atl.  712. 

^  Ziinmele  v.  American  P.  B.  Co., 
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be  recovered  of  the  agent  for  breach  of  contract  by  his  prin- 
cipal.^ But  an  agent  is  liable,  as  upon  an  implied  warranty, 
for  damages  consequent  upon  his  making,  without  authority, 
a  promissory  note  in  the  name  of  a  corporation,  and  an  assign- 
ment may  be  so  made  as  to  render  him  liable  to  a  transferee.^ 

§  2041.  Principal  and  agent,  factor  or  correspondent — 
Violation  of  instructions — Negligence. — In  the  relation  of 
principal  and  agent  strict  compliance  by  the  latter  with  the 
instructions  of  the  former  is  an  unvarying  condition  of  ex- 
emption from  liability,  and  when  instructions  are  disobeyed 
and  a  loss  ensues  in  consequence  thereof  such  loss  falls  upon 
the  agent,  unless  he  can  show  that  obedience  to  the  instructions 
would  have  produced  a  like  result.^  It  is  of  vital  importance 
in  commercial  transactions  that  there  should  be  a  faithful  ex- 
ecution of  orders  which  an  agent,  factor  or  correspondent  has 
contracted  to  execute,  for  a  failure  to  execute  such  orders  may 
often  affect  the  injured  party  far  beyond  the  actual  loss.  Spec- 
ulative damages  dependent  on  possible  successive  schemes 
ought  not,  however,  to  be  given  in  such  a  case,  nor  should 
vindictive  damages  be  allowed  ;  but  the  plaintiii  may  be  com- 
pensated for  actual  loss,  that  is  positive  and  direct  loss  results 
ing  plainlj-  and  immediately  from  the  breach  of  orders.^  The 
rule  applies  where  a  principal  sustains  a  loss  from  the  failure 
of  a  factor  to  obey  instructions,'  although  only  the  loss  ac- 
tually sustained  is  recoverable  as  damages  against  a  factor  in 
such  case,*  and  the  rule  is  not  of  less  force  because  of  the  fact 
that  the  factor's  commission  has  been  paid.^  So  the  full 
amount  of  arrears  of  rent,  which  should  have  been  collected 
by  an  agent  before  delivery  of  a  license  from  a  lessor  to  a  lessee 
to  assign  a  term  had  he  obeyed  instructions,  constitutes  the 
measure   of   damages   for  violation  of  instructions  to  require 


1  App.  Div.  (N.  Y.)  327;  72  N.  Y.  St. 
R.  533. 

'  Wheeler  v.  Camion,  84  111.  App. 
591. 

*  Miller  v.  Reynolds,  92  Hun  (N. 
Y.),  400;  71  N.  Y.  St.  R.  574. 

'  Bank  of  British  N.  Amer.  v. 
Cooper,  137  U.  S.  473. 

'  Bell  v.   Cunningham,  3  Pet.  (U 


S.)  69,  aff'g  Cunningham  v.  Bell,  5 
Mason  (U.  S.  C.  C),  161. 

'  Bell  V.  Palmer,  6  Cow.  (N.  Y.) 
128.  See  also  La  Farge  v.  Knee- 
land,  7  Cow.  (N.  Y.)  456. 

»  Blot  V.  Boiceau,  3  N.  Y.  78,  rev'g 
1  Sand.  (N.  Y.)  111. 

» Campbell  v.  Thompson,  27  Hun 
(N.  Y.),  541. 
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payment  of  such  rent  in  cash.'"  Again,  the  loss  naturally  con- 
sequent upon  an  agent's  negligence,  in  violating  his  principal's 
instructions  is  recoverable  from  the  qgent."  So  the  loss  or 
damage  sustained  by  a  principal  by  an  agent's  gross  negligence 
in  violating  the  former's  positive  instructions  may  be  recov- 
ered of  the  latter.'^ 


§3013.   Brokers,  stockbrokers,  factors,  principal   and 
agent — ^Breacli  of  instructions  to  sell — Failure  to  sell. — 

Where  a  broker  has  directions  from  a  customer  to  sell  securities, 
purchased  on  margin,  after  the  margin  is  exhausted,  he  must 
sell  within  a  reasonable  time  thereafter,  or  he  will  be  responsible 
for  the  resulting  loss.''  A  stockholder  is  also  liable  in  dam- 
ages to  his  principal  for  selling  in  violation  of  his  instructions." 
So  the  difference  between  the  price  at  which  brokers  are  in- 
structed to  sell  stock  carried  on  a  margin,  and  that  for  which 
it  is  actually  sold  and  credited  in  the  principal's  account  is  re- 
coverable for  the  failure  to  obey  instructions  for  the  sale  of 
stock.'^  And  what  the  goods  would  have  brought  had  instruc- 
tions to  sell  been  followed  is  the  measure  of  damages,  with 
interest,  for  the  failure  of  a  factor  to  sell  according  to  orders.'' 
So  the  highest  market  price  obtainable  between  the  time  of  a 
breach  of  instructions  by  a  factor  to  sell  on  a  day  certain,  and 
a  reasonable  time  for  commencing  suit,  is  recoverable  from  a 
factor  who  sells  at  a  subsequent  day."  If  an  article  has  no 
fixed  or  market  value,  but  the  price  is  agreed  upon  between  the 
principal  and  agent,  the  latter  is  concluded  thereby  in  case  of 
a  breach  of  instructions  as  to  selling  the  property,  but  only 
the  actual  value  thereof  can  be  recovered  where  the  contract 
is  waived  and  suit  is  brought  as  for  conversion.'^    And  upon 


'» Pape  V.  Westaoott  (C.  A.)  [1894], 
1  Q.  B.  272. 

"  Northern  Assur.  Co.  v.  Borgelt 
(Neb.  1903),  93  N.  W.  226. 

«  Adams  v.  RobinSon,  65  Ala.  586, 
591,  per  Somerville,  J. 

"  Zimmerman  v.  Heil,  86  Hun  (N. 
Y.),  114;  33  N.  Y.  Supp.  391;  2  N.  Y. 
Ann.  Gas.  103. 

"  Clarke  v.  Meigs,  10  Bosw.  (N.  Y.) 
337. 
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"  Allen  V.  McConihe,  58  Hun,  605; 
(mem.)  34  N.  Y.  St.  B.  994;  12  N.  Y. 
Supp.  232,  aff'd  124  N.  Y.  342;  36  N. 
Y.  St.  R.  262;  26  N.  E.  812. 

"  Whelan  v.  Lynch,  65  Barb.  (N. 
Y.)  326,  aff'd  60  N.  Y.  469. 

"  Soott  V.  Rogers,  31  N.  Y.  676;  4 
Abb.  Dec.  (N.  Y.)  157.  See  sees. 
1146-1179,  herein. 

"  Sinnette  v.  Hoddick,  64  N.  Y.  St. 
R.30.    See  sees.  1146-1179,  herein. 
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a  transfer  by  a  broker  of  shares,  in  violation  of  specific  instruc- 
tions, to  a  person  to  whom  he  was  not  authorized  to  transfer 
them,  the  owner  may  recoyer  of  the  broker  the  market  price 
of  the  shares  on  the  day  of  the  transfer."  If  a  sale  of  cotton, 
in  Liverpool,  by  a  factor, ,  has  been  made  on  a  particular  day, 
tortiously,  and  against  the  orders  of  the  owner,  such  owner 
has  the  right  to  claim  damages  for  the  value  of  the  cotton, 
on  the  day  the  sale  was  made,  as  for  a  tortious  conversion. 
If  the  sale  of  the  cotton  by  the  factor  was  authorized  on  a 
subsequent  day,  and  the  cotton  has  been  sold  against  orders, 
before  that  day,  the  damages  to  which  the  owner  may  be  en- 
titled will  be  regulated  by  the  price  of  cotton  on  that  day. 
But  the  rate  of  damages  is  not  to  be  obtained  from  the  prices 
of  cotton  at  any  time  between  the  day  when  the  cotton  was 
sold,  against  the  orders  of  the  owner,  and  the  day  on  which 
the  sale  was  authorized  by  him.*  Again,  where  there  is  a  fall 
in  the  market  price,  where  an  order  to  sell  "on  amval"  is 
disobeyed,  the  factor  is  responsible  therefor.*' 

§  3013.  Agents,  brokers  and  stockbrokers — Assumption 
of  authority — Unauthorized  sales. — Where  there  is  no  evi- 
dence of  authority  of  an  agent  to  sell  property,  or  of  consent 
to  the  agent's  representing  himself  to  have  such  authority, 
and  he  is  not  held  out  by  the  principal  as  clothed  with  au- 
thority, but  he  assumes  to  act  as  such  agent  in  making  a  sale, 
the  market  value  of  the  property  so  converted  may  properly  be 
shown  as  a  basis  for  damages.^  So  damages  may  be  recovered 
from  a  broker  who  sells  his  principal's  stock  without  right,  al- 
though the  principal  may  also  sue  for  the  proceeds  of  the  sale.^ 
A  broker  is  also  responsible  for  the  loss  and  the  amount  de- 
posited as  margins,  where  he  has  sufBcient  margins  in  his 
hands  and  sells  without  authority.^  So  the  measure  of  dam- 
ages, where  a  broker,  who  is  carrying  his  principal's  stock, 


"  Parsons  v.  Martin,  11  Gray 
(Mass.),  111. 

">  Brown  v.McGran,  14  Pet.  (U.  S.) 
479.     See  sec.  1163,  herein. 

"  Evans  v.  Root,  7  N.  Y.  186. 

'^  Thatcher  v.  Kaucher,  131  U.  S. 
CXLVI. 


^  Caswell  V.  Putnam,  41  Hun  (N. 
Y.),  521. 

2<  Denton  v.  Jackson,  106  111.  433. 
Examine  White  v.  Smith,  54  N.  Y. 
523,  aff'g  6  Lans.  5. 


2099 


§  2044   FIDUCIARY   AND   OTHER   SPECIAL  RELATIONS. 


sells  it  without  authority,  is  held  to  be  the  highest  value  of  the 
stock  at  the  time  of  the  conversion,  and  not  the  highest  inter- 
mediate price  before  trial.^  The  difference  between  the  price 
for  which  stock  is  sold  and  its  market  price  then,  or  within 
such  reasonable  time  after  notice  of  sale  as  would  enable  it  to 
be  replaced,  in  case  such  market  price  exceeded  the  price 
realized,  is  also  decided  to  constitute  the  measure  of  damages 
for  a  sale,  without  notice,  of  stock  by  a  stockbroker  purchased 
for  a  customer  on  margin.*  So  the  difference  between  the  pur- 
chase price  and  the  price  the  plaintiff  would  have  been  obliged 
to  paj'  in  the  market  within  a  reasonable  time  after  an  unau- 
thorized sale  of  stock  by  an  agent  constitutes  the  measure  of 
damages  for  such  wrongful  sale,  where  the  agent  had  agreed 
to  carry  such  stock  for  the  customer,  but  no  payment  had  been 
made  therein.^'  And  where  an  unauthorized  sale  of  stock  by  a 
broker  is  disaffirmed  by  the  principal,  who  replaces  the  stock 
upon  the  broker's  failure  to  do  so,  as  requested,  the  measure 
of  damages  is  the  advance  in  the  market  price  from  the  time 
of  sale  up  to  a  reasonable  time  to  replace  the  stock  after  notice 
of  sale.^  But  only  nominal  damages  are  recoverable  for  an  un- 
authorized sale  of  stock  by  a  broker  carried  for  the  principal  bj'' 
stipulation,  no  payment  having  been  made  thereon,  where 
within  thirty  days  after  notice  of  the  sale  the  latter  could  have 
replaced  the  stock  at  the  purchase  price.^  And  a  customer  is 
only  entitled  to  recover  the  damages  he  has  sustained  where 
a  sale  of  securities  under  a  "  stop  order  "  is  unauthorized,  and 
if  he  is  not  injured  he  can  only  recover  the  proceeds  of  the 
sale.*" 

§  2044;.  Factors,  brokers,  commission  merchants — Sale 
at  a  loss — ^Violation  of  instructions. — The  loss  actually  sus- 


2' Wagner  v.  Peterson,  83  Pa.  St. 
238.     See  sees.  1146-1179,  herein. 

*'  Minor  v.  Beveridge,  141  N.  Y. 
399;  57  N.  Y.  St.  R.  615;  36  N.  E.  404, 
rev'g  67  Hun,  1;  50  N.  Y.  St.  R.  486; 
21  N.  Y.  Supp.  691. 

"  Holt  V.  Owens,  90  N.  Y.  368;  15 

Wldy.  Dig.  439,  aff'g  47  Super.  Ct.(15 

J.  &  S.)  430;  13  Wkly.  Dig.  40;  Ran- 

daU  V.  Albany  City  Nat.  Bk.,  1  N.  Y. 
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St.  R.  592.  See  sees.  1146-1179, 
herein. 

28  Baker  v.  Drake,  53  N.  Y.  211;  13 
Am.  Rep.  507. 

2»  Holt  V.  Owens,  90  N.  Y.  368;  15 
Wkly.  Dig.  439,  aff'g  47  Super.  Ct.(15 
J.  &  S.)  430;  13  Wkly.  Dig.  40. 

^^  Porter  v.  Wormser,  94  N.  Y.  431. 
See  Hess  v.  Rau,  95  N.  Y.  359, 


PIDTTCIAEY  AND   OTHER  SPECIAL  EBLATIONS.   §  2045 

tained  may  be  recovered  where  a  factor  sells  for  less  than  the 
price  limited.*  So  for  an  unauthorized  sale  of  stock  at  a  loss 
by  a  broker,  contrary  to  the  agreement  between  him  and  the 
principal  and  before  the  time  stipulated,  the  latter  may  counter- 
claim the  damages  sustained  by  such  wrongful  sale  against  ad- 
vances made  by  the  broker,  nor  can  the  agent  in  such  case 
recover  indemnity  from  the  principal.^^  And  where  a  broker 
agrees  to  hold  stocks  purchased  on  margin  until  a  future  day, 
and  being  fully  protected  sells  them  at  a  loss,  without  notice 
to  his  principal,  the  latter  may  recover  the  difference  in  the 
market  price  on  the  day  on  which  the  broker  had  agreed  to  hold 
said  stocks.^  So  a  loss  resulting  from  the  sale  by  a  broker,  of 
gold  coin,  for  a  less  price  than  his  instructions  warrant,  is  re- 
coverable from  the  broker.^*  But  the  difference  between  the 
price  fixed  by  his  instructions  and  the  price  for  which  goods 
were  sold  cannot  be  recovered  by  a  consignee  where  he  sells 
for  a  less  price  than  that  for  which  he  is  instructed  to  sell.^ 

§  3045.  Factors  and  brokers — Refusal  to  obey  instruc- 
tions— Sale  at  loss. — Damages  are  recoverable  from  a  factor 
who  refuses  to  obey  instructions  of  his  principal  in  affecting 
sales  of  goods  consigned  to  him.^  And  where  brokers  undertake, 
upon  a  sufficient  consideration  by  way  of  commissions  paid 
and  margins  furnished  and  to  be  furnished,  to  carry  shares  of 
stock  and  to  sell  them  as  directed,  or  to  deliver  to  the  principal 
certificates  therefor,  on  payment  of  the  purchase  price,  and 
such  promise  is  broken  by  a  refusal  to  sell  the  shares  as  directed 
on  a  certain  day  and  they  are  subsequently  sold  at  a  less  price, 
the  measure  of  damages  is  the  difference  between  the  price  for 
which  they  should  have  been  sold  and  that  for  which  they  are 
sold.8' 


"  Hinde  v.  Smith,  6  Lans.  (N.  Y.) 
464. 

»2  EUis  V.  Pond,  67  L.  J.  Q.  B.  N. 
S.  345;  (C.  A.)  [1898]  1  Q.  B.  426;  78 
Law.  T.  Rep.  125. 

^'  Andrews  v.  Clarke,  3  Bosw.  (N. 
Y.)  585. 

5^  Taylor  v.  Ketchum,  28  N.  Y. 


Super.  Ct.  (5  Rob.)  507;  35  How.  Pr. 
289. 

''  Osborn  v.  Delafield,  75  Hun  (N. 
Y.),  246;  57  N.  Y.  St.  R.  751. 

'»Sinnette  v.  Hoddick,  10  Misc. 
586;  64  N.  Y.  St.  R.  30. 

"Allen  V.  McConihe,  124  N.  Y. 
342;  26  N.  E.  812,  aff'g  58  Hun,  605; 
12  N.  Y.  Supp.  232. 
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§§  2046,  2047  fidttciary  and  other  special  relations. 

§  2046.  Agent — Insurance  agent — Excess  of  authority- 
Sale  on  unauthorized  terms. — Damages  may  be  recovered  of 
an  agent,  by  a  person  dealing  with  him  without  knowledge  of 
his  limited  authority,  where  he  has  a  right  to,  and  does  rely 
upon  his  assumed  authority,  and  the  agent  has  exceeded  his 
actual  powers,  and  the  principal  has  repudiated  his  acts.^'  But 
the  amount  recoverable  from  an  agent  who  has  exceeded  his 
authority,  in  accepting  bonds  instead  of  money  in  payment  of 
land,  is  limited  to  the  market  value  of  the  property,  and  not 
the  consideration  received,  when  the  price  obtained  was  ficti- 
tious and  rested  solely  upon  the  acceptance  of  such  doubtful 
securities  in  payment.^  So  the  difference  in  value  between 
security  contracted  for  and  that  received  not  exceeding  the 
amount  for  which  said  security  was  taken  is  the  measure  of 
damages  against  an  agent  for  the  sale  of  real  estate  who  obtains 
the  agreed  compensation  but  takes  a  different  security  for  de- 
ferred payments.*"  But  damages  are  not  recoverable  for  the 
acts  of  an  agent  in  selling  property  on  unauthorized  terms, 
where  the  principal  receives  and  retains  the  consideration,  there 
being  no  fraud  on  the  agent's  part.^'  The  entire  sum  insured 
may,  however,  be  recovered  from  an  insurance  agent  who,  with- 
out authority,  has  surrendered  the  policy  to  the  insurers  for 
less  than  the  amount  recoverable.''^ 

§  2047.  Brokers  and  stockbrokers — Violation  of  instruc- 
tions to  buy — Unauthorized  purchase — Unauthorized  exer- 
cise of  judgment. — If  a  broker  not  only  violates  instructions 
to  buy  securities  or  business  paper,  but  invests  his  principal's 
money  according  to  his  own  judgment,  the  consequent  loss 
may  be  recovered  from  him  by  his  principal.''^  So  the  differ- 
ence between  the  market  values  at  the  time  of  the  instructions 
and  the  time  of  the  purchase  is  the  measure  of  damages  for 


'« Taylor  v.  Nostrand,  134  N.  Y. 
108;  45  N.  Y.  St.  R.  397;  31  N.  E.  246, 
aff'g  35  N.  Y.  St.  R.  332;  12  N.  Y. 
Supp.  180. 

s»  Paul  V.  Grimm,  183  Pa.  330;  28 
Pitts.  L.  J.  N.  S.  359;  41  W.  N.  C.  301; 
38  Atl.  1017. 
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*>  Lunn  V.  Guthrie  (Iowa,  1902),  88 
N.  W.  1060. 

"  Lunn  V.  Guthrie  (Iowa,  1902),  88 
N.  W.  1060. 

«  Sharp  V.  Whipple,  1  Bosw.  (N. 
Y.)  557. 

*^  Soudieu  v.  Faures,  12  La.  Ann. 
746. 
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a  violation  by  a  broker  of  instructions  to  buy  so  far  as  to  cover 
the  "  short "  on  a  rise  in  the  market.^'  But  the  measure  of 
damages  is  eri-oneously  fixed  at  the  difference  between  the 
market  value  of  stock  on  the  date  on  which  it  was  to  have  been 
purchased  by  stockbrokers  and  its  market  value  within  such  a 
reasonable  time,  after  knowledge  of  the  failure  to  purchase,  as 
would  have  enabled  the  plaintiff  to  purchase,  the  stockbrokers 
not  being  instructed  to  carry  the  stock  for  a  rise.^  Again,  the 
measure  of  damages  is  the  difference  between  the  amount  paid 
by  brokers  upon  an  unauthorized  purchase  of  stock  and  what  it 
might  have  been  bought  for  when  they  were  directed  to  buy, 
where  they  have  agreed,  for  a  consideration,  to  carry  stocks 
on  margin  upon  certain  conditions  which  are  broken  by  them 
by  purchasing  stock  at  the  highest  point,  which  purchase  the 
plaintiff  repudiated,  but  subsequently  directed  them  to  buy  at 
a  lower  price.*' 

§  2048.  Commission  merchants — Factors — Market  ralue 
of  goods — Failure  to  sell — Guaranty  of  fixed  price. — The 

value  of  goods  intrusted  to  a  commission  merchant  for  sale 
may  be  recovered  from  him  where  he  fails  to  sell  them  within 
a  reasonable  time.*'  But  the  market  value  of  goods  at  the  time 
of  sale  does  not  control  the  damages  for  a  breach  of  a  factor's 
express  guaranty  of  a  fixed  price  upon  the  sale  thereof,  for  the 
rule  as  to  selling  goods  below  the  authorized  price  is  not  ap- 
plicable, and  the  measure  of  damages  in  such  case  will  be  the 
difference  between  the  price  guaranteed  and  that  for  which 
the  goods  were  accounted  for.^ 

§  2049.  Stockbroker — Failure  to  delirer  stocks  on  de- 
mand.— The  highest  intermediate  value  of  stocks,  between 
default  and  a  time  after  notice  reasonably  sufficient  to  enable 
the  customer  to  replace  the  stocks,  constitutes  the  measure  of 


"  Rogers  v.  Wiley,  131  N.  Y.  527; 
43  N.  Y.  St.  R.  918;  30  N.  E.  582;  38 
N.  Y.  St.  R.  231;  14  N.  Y.  Supp.  622. 

"  Gurley  v.  MacLennan,  17  App. 
D.  C.  170.  See  sees.  1146-1179, 
herein. 

"  Rogers  v.  Miley,  131  N.  Y.  527; 


43  N.  Y.  St.  R.  918,  aff'g  38  N.  Y.  St. 
R.  231. 

"  Seibert  v.  Albritton,  101  Ky.  241; 
19  Ky.  L.  Rep.  402;  40  S.  W.  698. 

«Pugh  V.  Porter  Bros.  Co.,  118 
Cal.  628;  50  Pac.  772. 
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damages  for  a  broker's  breacli  of  contract  to  deliver  stocks 
on  demand  which  are  bought  on  margin.^' 

§  2050.  Agent — Stockbroker — Undisclosed  principal — 

The  measure  of  damages  is  the  actual  injury  or  loss  resulting 
to  the  principal  where  the  agent  makes  a  contract  in  another's 
name  without  authority  and  such  damages  are  not  measured 
by  the  contract.*  But  an  action  for  damages  does  not  lie  in 
favor  of  a  seller  of  shares,  upon  failure  of  a  stockbroker,  against 
the  latter's  client  for  refusing  to  accept  shares  appropriated  to 
him  in  the  broker's  books,  although  said  client  has  instructed 
the  latter  to  carry  over  for  him  the  number  of  shares  so  ap- 
propriated, the  jobber  having  sold  the  broker  in  his  own  name 
a  larger  number  of  shares.^ 

§  3051.  Auctioneers. — Damages  maybe  recovered  from  an 
auctioneer  who  violates  his  instructions.^  So  any  difference 
between  the  actual  value  of  property  and  the  price  agreed  to 
be  paid,  together  with  auctioneer's  fees,  the  deposit  and  inter- 
est, may  be  recovered  by  the  purchaser  from  an  auctioneer  who 
sells  real  estate  below  the  price  limited  and  signs  the  contract 
as  agent  for  an  undisclosed  principal."'  But  if  an  auctioneer, 
in  the  performance  of  his  dutj^  in  selling  goods  at  auction, 
without  a  price  limit,  strikes  them  off  to  the  highest  bidder,  no 
recovery  can  be  had  against  him  for  more  than  the  price  so  ob- 
tained.^*    Nor  can  damages  be  recovered  for  a  greater  rate  than 


*"  In  re  Swift  (U.  S.  D.  C.  Mass), 
114  Fed.  947.  As  to  measure  of  dam- 
ages for  conversion  of  property  of 
fluctuating  value,  see  sees.  1146-1179, 
herein. 

«  White  V.  Madison,  26  N.  Y.  117. 
See  Farmer's  Co-op.  T.  Co.  v.  Floyd, 
47  Ohio  St.  525;  25  Ohio  L.  J.  35;  26 
N.  E.  110;  12  L.  R.  A.  346;  19  Wash. 
L.  Rep.  514;  33  Am.  &  Eng.  Corp. 
Caa.  248. 

"  Beckhusen  v.  Hamblet,  82  Law 
T.  N.  S.  459;  69  L.  J.  Q.  B.  431; 
[1900]  2  Q.  B.  18;  5  Com'l  Cas.  217. 

'2  Hazard  v.  Dunham,  1  Hall  (N. 
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Y.),  655;  Steele  v.  EUmaker,  11  Serg. 
&  R.  (Pa.)  86;  Wilkinson  v.  Camp- 
beU,  1  Bay  (S.  C),  169;  Mason  v. 
Chamberlin,  1  Nov.  Scot.  5.  See 
sec.  2041,  herein,  as  to  violation 
by  agent  of  instructions. 

^  Bush  V.  Cole,  28  N.  Y.  261.  As 
to  sales  of  realty  at  auction,  see  sec. 
1752,  herein.  As  to  resale,  etc.,  of 
personalty,  see  sec.  1699,  herein.  As 
to  sale  for  undisclosed  principal,  see 
4  Cyc.  L.  &  P.  p.  10546. 

"  H.  A.  Nelson  &  Sons  Co.  v.  Hicks, 
Rap.  Jud.  Queb.  15  C.  B.  465. 
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that  limited,  where  the  auctioneer  sells  at  a  lower  rate.*'  And 
one  whose  bid  at  a  public  auction  is  not  accepted,  but  the 
property  is  sold  to  a  lower  bidder,  cannot  recover  against  the 
auctioneer  where,  upon  the  bidder's  claim  that  the  property 
was  his,  the  auctioneer,  against  his  objections,  reopened  the  bid 
and  sold  to  another  and  higher  bidder.'^  But  a  recovery  may 
be  had  against  an  auctioneer,  as  for  a  conversion,  who,  even 
though  acting  innocently,  has  received  goods  with  instructions 
to  sell  from  a  warehouseman,  who  had  so  delivered  them  under 
a  wrongful  order  from  the  person  placing  them  in  hi.'  custody.^ 
A  recovery  may  also  be  had  against  an  auctioneer,  as  for  a 
conversion,  by  a  chattel  mortgagee  of  goods  which  are  sold  and 
delivered  to  a  purchaser  on  the  mortgagor's  premises.®  So 
the  owner  of  stolen  goods  may  recover  their  value  from  an 
auctioneer  who  sells  them  as  another's  property.^ 

§  2062.  Broker — Factor — Torts  of — Generally. — A  broker 
is  liable,  as  for  a  conversion  for  the  value  of  stock  and  for 
damages,  where  he  receives  a  transfer  of  stock  in  blank  which 
have  been  stolen  and  sells  the  same.™  So,  if  a  broker  receives 
from  a  bank  cashier  drafts  drawn  to  the  latter's  own  order,  to 
be  used  for  speculation  in  trade,  he  is  liable  to  the  true  owner 
for  the  funds  thus  actually  converted,  but  he  is  entitled,  by 
way  of  mitigation  of  damages,  to  credit  for  moneys  repaid  by 
him  and  traceable  into  said  owner's  hands.^  And  a  factor  is 
liable  for  the  value  of  property  sold  by  him  to  a  person  other 
than  the  true  owner,  although  it  came  into  the  factor's  pos- 
session through  a  forged  way  bill  of  lading  owing  to  the  car- 
rier's negligence.® 


"  Williamson  v.  Newhall,  15  Wkly. 
Dig.(N.Y.)352. 

™  Taylor  v.  Harnett,  55  N.  Y.  Supp. 
988;  26  Misc.  362. 

"  Mohr  V.  Langan,  162  Mo.  474;  63 
S.  W.  409. 

'*  Johnston  v.  Henderson,  28  Ont. 
Rep.  25.  See  as  to  sale  by  auction- 
eer of  goods  belonging  to  another, 
Kearney  v.  Glutton  (Mich.),  59  N.  W. 
419. 

"  Allen  V.  Brown,  5  Mo.  323;  Hoff- 


man V.  Carow,  20  Wend.  (N.  Y.)  21, 
aff'd  22  Wend.  (N.  Y.)  285;  Carow  v. 
Hoffman,  Anth.  N.  P.  (N.  Y.)  323; 
Chambers  v.  McCormick,  4  N.  Y. 
Leg.  Obs.  342. 

«» Bereiche  v.  Marye,  9  Nev.  312. 
See  sees.  1146-1179,  herein. 

"  Mendal  v.  Boyd  (Neb.  1902),  91 
N.  W.  860. 

"  Johnson  v.  Martin,  87  Minn.  370; 
92  N.  W.  221;  59  L.  R.  A.  733. 

2105 


§§  2053,  2054  fiduciary  and  other  speciai.  relations. 

§  3053.  Where  attachment  is  wrongfully  sued  ont  hy 
agent.^ — The  actual  damages  occasioned  may  also  be  recovered 
from  a  principal  whose  agent  sues  out  an  attachment  without 
authority  and  the  former  does  not  repudiate  the  suit.^  So  the 
actual  damages  sustained  may  be  recoyered  from  a  principal 
whose  agent  in  violation  of  his  instructions  to  protect  prop- 
erty, issues  a  wrongful  attachment  where  there  is  no  dan- 
ger.^ 

§  2054.  Negligence  of  agent,  etc. — General  rules  and  de- 
cisions.— The  difference  in  value  between  insufficient  securi- 
ties taken,  through  the  negligence  of  an  agent  for  investment 
and  safe  securities  at  the  time  said  securities  are  taken,  is  the 
measure  of  damages  for  such  negligence.*  If  an  agent  for 
the  collection  of  commercial  paper  is  negligent  in  the  perform- 
ance of  his  duty,  the  measure  of  damages  is  prima  facie  the 
amount  of  the  paper  with  interest.''  So  the  loss  which  a 
principal  sustains  by  the  negligence  of  a  loan  agent,  in 
loaning  money  upon  land  upon  which  there  is  a  prior 
encumbrance,  may  be  recovered  from  such  agent.^  But  a 
banker,  acting  as  agent  for  the  loan  of  funds,  may  relieve  him- 
self from  liability  for  loss  through  alleged  negligence,  by  show- 
ing that  he  performed  his  duty  faithfully  and  without  negli- 
gence or  misconduct.*''  Again,  where  an  agent  fails  to  keep 
goods  insured  as  stipulated,  he  must  respond  in  damages  for 
the  loss  occasioned  by  tlieir  destruction.™  And  where  the  by- 
laws of  a  building  and  loan  association  make  the  association 
the  agent  of  the  borrower  and  impose  upon  members  the  obli- 
gation to  insure  the  property  mortgaged  for  the  loan,  and  ob- 
ligate the  association  to  renew  policies  of  insurance  where  the 
borrower  fails  so  to  do,  the  latter  is  liable  for  the  loss  of  said 
property  by  fire  where  it  neglects  to  fulfill  its  obligation  to  so 


«'See  sees.  1085-1104,  herein. 

'*  PoUock  V.  Gantt,  69  Ala.  373;  44 
Am.  Rep.  519. 

"=  Foster  v.  Pitts,  63  Ark.  387;  38 
S.  W.  1114.     See  sec.  1103,  herein. 

««  Coffing  V.  Dodge,  167  Mass.  231; 
45  N.  E.  928.  See  also  Lowenburg  v. 
Wolley,  25  Can.  S.  C.  51. 

"  Commercial  Bk.  v.  Red  River 
2106 


Val.  Mat.  Bk.  of  Fargo,  8  N.  D.  382; 
79  N.  W.  859;  16  Bkg.  L.  J.  453. 

™  Hardwick  v.  Ickler,  71  Minn.  25; 
73  N.  W.  519. 

«» Isham  V.  Post,  141  N.  Y.  100;  35 
N.  E.  1084;  23  L.  R.  A.  90. 

'°  Prichard  v.  Deering  Harvester 
Co.  (Wis.  1903),  93  N.  W.  827. 
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renew  the  policy."  So  where  a  factor  neglects  to  sell  to  re- 
sponsible parties,  owing  to  a  neglect  of  his  legal  care  and  duty, 
he  is  responsible  for  the  resulting  loss.''^  And  the  enhanced 
duties  required  to  be  paid  upon  goods  entered  by  a  custom 
house  broker,  who  has  failed  through  a  want  of  proper  diligence 
to  enter  the  goods  on  the  last  day  before  an  increased  tariff 
takes  effect,  constitutes  the  measure  of  recovery  for  such  want 
of  reasonable  diligence.'^  But  where  damages  are  sought  for 
the  negligent  failure  of  a  factor  to  realize  the  best  obtainable 
market  price,  the  market  price  at  the  place  where  the  parties 
intended  the  goods  should  be  sold  is  not  necessarily  the  market 
price  at  the  residence  or  place  of  business  of  the  factor  to  whom 
they  were  consigned."*  Damages,  however,  which  are  not  the 
natural  and  reasonable  consequence  of  an  agent's  negligent  act 
are  not  recoverable,  as  where  such  agent  delays  sending  in 
orders  taken  for  goods  and  such  orders  are  canceled  he  is  not 
liable  for  damages.'''  Nor  can  damages  be  recovered  from  a  live 
stock  commission  firm,  for  its  misconduct  ahd  negligence  in 
shipping  cattle,  where  the  agency  is  not  averred  in  the  plead- 
ings.'°  Nor  is  an  agent  responsible  in  the  absence  of  a  special 
agreement  as  an  insurer,  for  the  loss,  by  burglary,  of  money 
which  he  has  collected  and  locked  up  in  an  iron  safe  of  his 
principal  in  the  latter's  office.'" 

§  2055.  Principal's  liability  for  punitive  or  exemplary 
damages  for  agent's  malicious,  etc.,  acts.''^ — The  general  rule 
asserted  in  numerous  decisions  is  that  a  principal  is  not  liable 
for  exemplary  damages  by  reason  of  the  wanton  or  malicious 
acts  of  his  agent,  where  he  has  not  expressly  or  impliedly 
authorized  such  acts,  or  has  not  expressly  or  impliedly  ratified 
or  adopted  the  same,  or  aided  or  participated  therein,  or  retained 
the  benefit  therefrom,  with  knowledge  of  the  facts  ;  or  unless 


"  Geswine  v.  Star  Bldg.  &  L. 
Assn.,  23  Ohio  Cir.  Ct.  R.  477. 

"  Western  Un.  Cold  Storage  Co.  v. 
Winona  Produce  Co.,  94  111.  App.  618. 

"  Vernier  v.  Knauth,  7  App.  Div. 
(N.  Y.)  57;  39  N.  Y.  Supp.  734. 

"Pugh  V.  Porter  Bros.  Co.,  118 
Cal.  628;  50  Pao.  772. 


"Hurley  v.  Packard,  182  Mass. 
216;  65  N.  E.  64. 

™  Welch  V.  Walker  (Kan.  App. 
1900),  59  Pac.  1096. 

"  Louisville  &  N.  R.  Co.  v.  Buffing- 
ton,  131  Ala.  620;  31  So.  592. 

"  See  sec.  2034,  herein. 
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the  principal  has  been  guilty  of  some  misconduct  other  than 
that  which  the  law  imputes  to  him  by  reason  of  the  agency,  or 
unless  the  act  was  done  within  the  scope  of  the  agent's  author- 
ity or  unless  the  agent's  unfitness  was  known.''  Other  decisions, 
however,  are  not  in  accord  with  the  above  rule,  and  the  question 
has  been  the  subject  of  exhaustive  disclission  by  the  courts ;  ^ 
and  it  has  been  considered  at  length  in  connection  with  specific 
subjects  elsewhere  in  this  treatise,  especially  in  relation  to 
corporations.^ 

§  2056.  Breach  of  duty  or  of  trust  by  agent,  etc. — ^Profit 
or  advantage  obtained  by  agent  to  detriment  of  principal. 

— Ordinarily  if  an  agent,  by  a  concealment  of  facts,  or  other- 
wise through  a  breach  of  his  duty  and  obligations,  obtains  a 
personal  pecuniary  advantage  to  the  detriment  of  his  principal, 
he  win  be  held  responsible  to  the  extent  of  the  personal  pe- 
cuniary advantage  so  gained,  for  an  agent  cannot  be  permitted 
to  wrongfully  profit  in  matters  of  his  agency  to  his  principal's 
injury.®    Thus,  where  an  agent  for  sale  of  property  receives  for 


"  Foster  v.  Pitts,  63  Ark.  687;  38 
S.  W.  1114;  Maisenbacker  v.  Society 
Concordia,  71  Conn.  369;  42  Atl.  67; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Pren- 
tice, 147  U.  S.  101;  13  Sup.  Ct.  261; 
37  L.  Ed.  97;  47  Alb.  L.  J.  186;  7  Am. 
R.  &  Corp.  Rep.  406.  See  sees.  135- 
141,  332-335,  409,  453,  477,  etc., 
herein. 

™Avakian  v.  Noble,  121  Cal.  216; 
53  Pac.  559;  Rucker  v.  Smoke,  37 
S.  C.  377;  16  S.  E.  40.  See  West- 
ern Un.  Teleg.  Co.  v.  Bierhaus, 
8  Ind.  App.  563;  4  Am.  Elec.  Cas. 
723. 

"  See  sees.  135-141,  332-335,  409, 
453,  477,  etc.,  herein. 

^  Salisbury  v.  Ware,  183  111.  505; 
56  N.  E.  149,  rev'g  80  lU.  App.  485; 
Hellberg  v.  NichoU,  149  111.  249;  37 
N.  E.  63;  Love  v.  Hoss,  62  Ind.  255; 
Mulvane  v.  O'Brien,  58  Kan.  463;  49 
Pac.  607;  7  Am.  &  Eng.  Corp.  Cas.  N. 
S.  139;  15  Nat.  Corp.  R.  4;  Emmons 
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v.  Alvord,  177  Mass. 466;  59 N.  E.  126; 
Bassett  v.  Rogers,  165  Mass.  780;  43 
N.  E.  180;  Merriam  v.  Johnson,  86 
Minn.  61;  90  N.  W.  116;  Barber  v. 
Martin  (Neb.  1903),  93  N.  W.  722; 
Densmore  v.  Searle,  39  N.  Y.  Supp. 
948;  Palmer  v.  Pierson,  54  N.  Y. 
St.  R.  157;  24  N.  Y.  Supp.  333; 
4  Misc.  455;  Taylor  v.  Guest,  45 
How.  Pr.  (N.  Y.)  276;  Anderson 
V.  First  Nat.  Bk.,  5  N.  D.  451;  67 
N.  W.  821;  Powers  v.  Black,  159 
Pa.  153;  28  Atl.  133;  Simmons  v. 
Looney,  41  W.  Va.  738;  24  S.  E.  697; 
Erskine  v.  Sachs,  85  Law  T.  385;  70 
Law  J.  K.  B.  978;  [1901]  2  K.  B.  504. 
As  to  principle  involved  in  this  class 
of  cases,  see  Quartermas  v.  Taylor,  62 
Ark.  598;  37  S.  W.  229;  Page  v. 
Aldns,  112  Cal.  401;  44  Pac.  666; 
Sessins  v.  Payne,  113  Ga.  955;  39  S. 
E.  325;  Hodgson  v.  Raphall,  105  Ga. 
480;  30  S.  E.  416;  Prince  v.  Du  Puy, 
163  111.  417;  45  N.  E.  298;  Tewksbury 


riDITCIAKY  AND  OTHEK   SPECIAL  RELATIONS.  §  2056 

himself  stocks  as  a  profit,  he  is  liable  for  the  highest  market 
value  of  such  stocks  between  the  time  he  received  them  and 
that  when  he  is  called  upon  to  account  therefor  where  he  con- 
ceals or  does  not  report  having  them  until  after  he  could  have 
sold  to  the  best  advantage ;  for  an  agent  of  a  vendor  who  spec- 
ulates in  the  subject-matter  of  his  agency,  or  intentionally  be- 
comes interested  in  it  as  a  purchaser,  or  as  the  agent  of  a  pur- 
chaser, violates  his  contract  of  agency,  betrays  his  trust,  forfeits 
his  commissions  as  agent,  and  becomes  indebted  to  his  principal 
for  the  profits  he  gains  by  his  breach  of  duty.^  Again,  dam- 
ages resulting  to  the  principal  may  be  recovered  from  an  agent, 
guilty  of  a  breach  of  trust  in  taking  a  first  mortgage  to  secure 
his  own  debt  instead  of  thus  securing  his  principal,  for  money 


V.  Spruance,  75  111.  187;  Bouton  v. 
Cameron,  99  111.  App.  600;  Cornwell 
V.  Foord,  96  111.  App.  366;  Tilden  v. 
Blackwell,  94  111.  App.  605;  Swan  v. 
Davenport  (Iowa,  1903),  93  N.  W.  65; 
Morey  v.  Laird,  108  Iowa,  670;  77  N. 
W.  835;  Kicev. Porter,  22  Ky.  L.  Rep. 
704;  61  S.  W.  266;  Carpenter  v. 
Fisher,  175  Mass.  9;  55  N.  E.  479; 
Barnard  v.  Coffin,  141  Mass.  37;  6  N. 
E.  364;  Holmes  v.  Cathcart  (Minn. 
1903),  92  N.  W.  956;  England  v.  Bur- 
nett Real  Est.  &  Inv.  Co.,  79  Mo. 
App.  294;  2  Mo.  App.  Repr.  422; 
Duesman  v.  Hale,  55  Neb.  577;  76  N. 
W.  205;  Quin  v.  Le  Due  (N.  J.  Ch. 
1902),  51  Atl.  199;  lUingsworth  v. 
Dumont  (N.  J.  Ch.  1900),  45  Atl.  272; 
Hidden  v.  Waldo,  55  N.  Y.  294; 
Taussig  V.  Hart,  49  N.  Y.  301; 
Clark  V.  Bird,  66  App.  Div.  (N.  Y.)' 
284;  72  N.  Y.  Supp.  769;  Clendenning 
V.  Hawk,  10  N.  D.  90;  86  N.  W.  114; 
Anderson  v.  First  Nat.  Bk.,  6  N.  D. 
497;  72  N.  W.  916;  Gashe  v.  Young, 
32  Ohio  L.  J.  107;  38  N.  E.  20;  Rich 
V.  Black,  173  Pa.  92;  26  Pitts.  L. 
J.  N.  S.  285;  37  W.  N.  C.  499;  33  Atl. 
880;  In  re  Evans,  22  Utah,  366;  62 
Pac.  913;  Jackson  v.  Pleasonton  (Va. 
1903),  43  S.  E.  573;  Jackson  v.  Pleas- 
onton, 95  Va.  654;  29  S.  E.  680| 


Stems  v.  Hochbrunn,  24  Wash.  206; 
64  Pac.  165;  Oberlin  CoUege  v.  Blair, 
45  W.  Va.  812;  32  S.  E.  203;  Momsen 
V.  Atkins,  105  Wis.  557;  81  N.  W. 
647;  Halsey  v.  Bird  (U.  S.  C.  C.  A. 
Va.),  39  C.  C.  A.  638;  99  Fed.  525; 
Nevada  Nickel  Syndicate  v.  National 
Nickel  Co.  (U.  S.  C.  C.  D.  Nev.),  96 
Fed.  133;  WiUiams  v.  McKinley  (U. 
S.  C.  C.  D.  Minn.),  65  Fed.  4;  Grant  v. 
Gold  Exploration  &  D.  S.  of  B.  C,  82 
Law  T.  N.  S.  5;  69  Law  J.  Q.  B.  150; 
[1900]  1  Q.  B.  233;  48  Wkly.  Rep. 
280. 

»'  McKinley  v.  Williams  (U.  S.  C. 
C.  A.  8th  C),  36  U.  S.  App.  749;  20  C. 
C.  A.  312;  74  Fed. 94,  citing  Warren 
V.  Burt,  12  U.  S.  App.  591,  595;  7  C. 
C.  A.  105,  107;  58  Fed.  101,  103; 
Gunu  V.  Black,  19  U.  S.  App.  477, 
485;  8  C.  C.  A.  534,  539;  60  Fed.  151, 
156;  Michoud  v.  Girod,  4  How.  (U. 
S.)  503,  554,  555;  Cmmp  v.  Ingersoll, 
44  Minn.  84;  46  N.  W.  141;  Hegen- 
myer  v.  Marks,  37  Minn.  6;  32  N.  W. 
785;  Jacobus  v.  Munn,  37  N.  J.  Eq. 
48,  53;  Moore  v.  Zabriskie,  18  N.  J. 
Eq.  51;  Perry,  Trusts,  sec.  919;  Bank 
V.  Tyrrell,  27  Beav.  273;  10  H.  L. 
Cas.  26;  Panama  &  S.  P.  Tel.  Co.  v 
India  Rubber  G.  P.  &  T.  W.  Co.,  10 
Ch.  App.  515,  526;  Bout  v.  Priest,  86 
gl09 
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which  he  had  loaned  as  agent.^  So  an  agent  is  liable  for  money 
lost  through  his  malfeasance  in  acting  for  his  own  advantage 
and  adversely  to  his  principal's  interest.^  If,  however,  real 
estate  agents,  for  the  purpose  of  making  an  increase  by  resale, 
take  the  title  of  property  to  themselves  which  is  placed  in  their 
hands  for  sale,  but  there  is  no  fraudulent  intent,  the  measure 
of  recovery  by  the  principal  will  be  the  value  of  the  property 
when  disposed  of  by  them  as  ascertained  by  actual  proceeds 
from  the  sales  made,  and  where  a  portion  of  the  property  is 
disposed  of  in  exchange,  the  price  is  the  actual  value  of  the 
property  received  in  exchange.*  So  the  full  value  of  the  land 
less  the  amount  paid,  with  interest,  to  the  time  of  tender  by 
the  principal  of  said  amount,  is  the  measure  of  damages  for  an 
agent's  breach  of  trust  in  transferring  to  a  third  person,  instead 
of  to  his  principal,  property  purchased  by  the  agent  at  an  exe- 
cution sale  against  his  principal."  And  where  an  agent  fraud- 
ulently misappropriates  negotiable  collaterals,  deposited  with 
him  on  a  loan  of  the  principal's  money,  the  borrower  offering 
to  pay  the  loan  at  maturity,  the  principal  is  liable  to  him  for 
the  value  of  the  collaterals  at  that  time.**  So  damages,  to  the 
extent  of  the  amount  of  money  advanced  with  interest,  may 
be  recovered  when  a  broker  uses  money  advanced  by  his  prin- 
cipal, to  purchase  stock  for  the  latter,  in  purchasing  stock  in 
his  own  name.® 

§  2057.  Agent — Commission  merchant — ^Donble  damages. 

— A  double  recovery  may  be  had  from  a  real  estate  agent 
where,  as  agent  for  the  vendor,  he  sells,  at  a  price  in  advance 
of  that  fixed  by  his  contract,  to  another  for  whom  he  is  agent 
for  investments  and  retains  the  excess  for  his  own  benefit.*"  A 
conviction  is,  however,  a  prerequisite  to  the  recovery  of  double 
damages  against  a  commission  merchant  under  a  statute  pro- 
viding for  liability  in  double  the  value  of  the  property  or  money 


Mo.  475,  482.     See  sees.  1146-1179, 
herein. 

"Marshall   v.   Ferguson,   78   Mo. 
App.  645;  2  Mo.  App.  Repr.  310. 

«=  Wheeler  v.  Bell,  88  Hun  (N.  Y.), 
100;  68  N.  Y.  St.  R.  884. 

"Powers  V.  Black,    159  Pa.  153; 
28  Atl.  133. 
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"  Loomis  V.  Satterthwaite  (Tex. 
Civ.  App.),  25  S.  W.  68. 

»»  Reynolds  v.  Witte,  13  S.  C.  5;  36 
Am.  Rep.  678. 

»» Larrabee  v.  Badger,  45  111.  440. 

""'  Lewis  V.  Denison,  2  App.  D.  C. 
387. 
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converted  wliere  such  agent  fails  to  pay  over  the  proceeds  of 
goods  sold  and  making  such  act  a  misdemeanor  punishable  on 
conviction  by  fine  and  imprisonment 

§  3058,  Agents,  etc — Profits. — Profits,  which  may  with 
reasonable  certainty  be  shown  to  have  been  prevented  by  a 
breach  of  the  contract,  constitute  the  measure  of  damages, 
where  there  is  an  exclusive  right  granted  to  buy  and  resell 
goods  in  a  certain  territory  and  there  is  a  violation  by  sales  to 
others  in  such  territory.'^  So  profits  lost  as  a  direct  conse- 
quence of  the  breach  may  be  recovered  from  an  agent  for  viola- 
tion of  his  orders.  If,  however,  such  profits  are  speculative  or 
contingent,  they  will  not  be  allowed.*^  And  where  a  contract  is 
of  employment  to  sell,  which  also  provides  for  the  rendition  of 
special  services  from  which  an  incidental  advantage  or  profit 
in  the  nature  of  consequential  damages  can  be  realized,  and 
there  is  a  breach  thereof  by  a  wrongful  discharge,  a  recovery 
may  be  based  upon  an  estimate  of  such  probable  profits,  even 
though  they  are  to  some  extent  a  matter  of  conjecture.**  So 
where  there  is  a  breach  of  contract  of  agency  for  the  sale  of 
real  estate,  whereby  land  was  to  be  plotted  as  an  addition  to  a 
city,  advertised,  etc.,  and  a  certain  proportion  of  profits  was  to  be 
paid  therefor,  and  after  the  land  has  doubled  in  value  there  is 
a  revocation  of  the  agency  by  a  refusal  to  permit  the  agent  to 
sell  the  land  or  fulfill  the  contract,  the  damages  recoverable  by 
the  agent  will  be  those  which  proximately  result  from  the 
breach.''  If  agents  are  employed  to  sell  lands,  and  the  owner, 
in  violation  of  the  contract,  sells  the  lands  himself  before  the 
expiration  of  the  time  limited  for  sale  by  the  agents,  the  meas- 
ure of  damages  is  the  profit,  if  any,  which  it  appears  from  the 
evidence  would  have  resulted  to  the  agents  had  they  been  al- 
lowed to  complete  their  contract  and  the  land  had  been  sold  by 
them  thereunder,  where  such  profits  are  not  a  matter  of  specu- 
lation but  can  be  fixed  with  certainty  as  a  matter  of  compensa- 


»>  Hope  V.  Hull,  60  Mo.  App.  61, 
aff'd  60  Mo.  App.  63.  See  sec.  1134, 
herein. 

»  Russell  V.  Horn,  B.  &  F.  Mfg. 
Co.,  41  Neb,  567;  59  N.  W.  901. 


"3  Heineman  v.  Heard,  50  N.  Y.  27, 
rev'g  58  Barb.  524. 

»*  Wells  V.  Law  (Cal.),  38  Pac.  523. 

»'  Durkee  v.  Gunn,  41  Kan.  496;  21 
Pac.  637,  rehearing  denied  41  Kan. 
^03;  21  Pac.  1054. 
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tion.'^  So  profits,  which  the  principal  might  have  made  by  a 
subsequent  sale  of  the  property,  are  recoverable  in  an  action 
against  agents  who  had  purchased  said  property  for  the  prin- 
cipal, but  had  refused  to  deliver  it."  The  loss  of  profits  is 
also  recoverable,  where  there  is  no  other  measure  of  damages, 
for  an  illegal  revocation  of  an  agency  to  sell  a  specific  thing  in 
certain  territory,  nor  does  it  come  within  the  rule  of  uncertain 
and  speculative  damages  to  admit,  in  such  case,  evidence  of 
the  amount  of  sales  of  the  article  made  after  the  breach  up  to 
the  time  of  trial.'®  And  one  who  has  a  sole  agency  to  sell  in  a 
certain  territory  may,  upon  breach  of  the  contract  by  the  prin- 
cipal to  furnish  him  goods  to  fill  the  orders  received,  recover 
not  only  the  damages  resulting  from  a  refusal  to  fill  the  orders 
received,  but  is  also  entitled  to  a  recovery,  for  a  total  breach  of 
the  contract,  of-  such  damages  as  are  shown  to  have  been  sus- 
tained, including  profits  capable  of  certain  realization  except 
for  the  breach.-'  So  profits  of  a  physician  in  his  profession, 
which  he  has  given  up  to  take  a  sole  agency,  and  which  earn- 
ings are  lost  by  giving  up  such  profession,  constitute  a  part 
of  the  damages  recoverable  by  reason  of  a  breach  of  the  con- 
tract of  agency  by  the  employer  failing  to  perform  stipulations 
necessary  to  his  success  as  agent. ^^  In  case  there  is  a  breach 
of  orders  by  an  agent,  factor,  or  correspondent,  the  profits  which 
would  have  been  realized  on  the  sale  of  the  article  directed  to 
be  purchased  may  be  allowed  as  damages.  This  should  not, 
however,  include  speculative  damages  dependent  on  possible 
successive  schemes,  but  only  positive  and  direct  loss  resulting 
plainly  and  immediately  from  the  breach  of  orders.^  Again, 
the  loss  of  profits  by  way  of  renewal  premiums  and  new  busi- 
ness, by  a  general  agent  of  an  insurance  company,  suffered  in 
excess  of  his  outlay  of  personal  services  and  expenses,  may  be 
recovered  in  an  action  for  breach  of  a  contract  by  the  principal 


»•  Green  v.  Cole,  127  Mo.  587;  30  S. 
W.  T.35,  Barclay,  J.,  dissenting. 

"  Nading  v.  Howe,  23  Ind.  App. 
690;  55  N.  E.  1032. 

"  Hirschhorn  v.  Bradley  (Iowa, 
1902),  90  N.  W.  592. 

™  Wakeman  v.  Wheeler  &  Wilson 
Mfg.  Co.,  101  N.  Y.  205;  4  N.  E.  264. 
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case  see  Silvernail's  N.  Y.  citations. 

100  Meylert  v.  Gas  Consumers  Ben. 
Co.,  26  Abb.  N.  C.  (N.  Y.)  262;  14  N. 
Y.  Supp.  148. 

'  Bell  V.  Cunningham,  3  Pet.  (U. 
S.)  69,  aff'g  Cunningham  v.  Bell,  5 
Mason  (U.  S.  C.  C),  161. 
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giving  him  sole  charge  of  specific  territory  for  a  certain  num- 
ber of  years,  nor  is  the  plaintiff  limited,  by  way  of  damages,  to 
compensation  for  money  and  time  expended  and  to  loss  of  com- 
Toissions  stipulated  as  his  compensation.^  But  profits  which 
might  have  been  made  by  the  agent  had  goods,  which  were 
agreed  to  be  supplied  by  the  principal  to  be  sold  by  the  agent, 
been  furnished  as  stipulated,  cannot  be  recovered.'  And  dam- 
ages for  profits  which  real  estate  brokers  might  have  realized 
from  the  sale  of  lands,  which  they  could  or  would  have  sold  but 
for  the  breach  of  the  contract  of  agency,  are  too  remote  and 
speculative  to  be  recovered.*  Nor  are  profits  recoverable  for 
the  unexpired  period  of  a  contract  which  is  broken,  where  the 
evidence  is  vague  and  unsatisfactory  as  to  the  agent's  yearly 
net  profits,  and  he  was  able  to  engage  successfully  in  other 
business,  and  an  instruction  as  to  awarding  such  profits  is  er- 
roneous, as  it  permits  the  jury  to  speculate  as  to  the  damages." 

§  2059.  Agent,  etc. — Exclusive  territory.* — Where  a  prin- 
cipal agrees  to  give  an  agent  the  right  to  sell  in  exclusive 
territory,  but  there  is  no  definite,  fixed,  or  ascertained  sum  to 
be  paid  to  the  agent  for  sales  wrongfully  made  by  the  princi- 
pal, and  the  contract  is  a  valid  one,  the  damages  recoverable, 
in  an  action  for  breach  of  the  contract,  would  be  only  such 
actual  damages  as  the  agent  could  show  that  he  had  sustained.' 
So  damages  are  recoverable  for  commissions  which  would 
have  been  earned  by  one  having  a  sole  agency  for  the  sale  of 
goods  in  a  certain  territory  for  a  stipulated  per  cent,  on  sales 
for  a  specified  time,  where  there  is  a  breach  of  such  contract. 
In  determining  the  amount,  however,  there  should  be  con- 
sidered the  actual  results  accomplished  before  the  breach,  as 
well  as  the  actual  condition  of  the  business  at  said  time.^  So 
prospective  damages,  .which  are  reasonable,   certain,  and  can 


'  Wells  V.  National  L.  Assn.  (U.  S. 
C.  C.  A.  Tex.),  39  C.  C.  A.  476;  99 
Fed.  222. 

'  Howe  Machine  Co.  v.  Bryson,  44 
Iowa,  159;  24  Am.  Rep.  735. 

*  Johnson  v.  Cherokee  L.  &  I.  Co., 
82  Tex.  338;  18  S.  W.  476. 


'  Rightmire  v.  Himer,  188  Pa.  325; 
43  W.  N.  C.  207;  41  Atl.  538. 


«  See  sees.  2058,  2060,  herein. 

'  Benjamin  v.  Bruce,  87  Md.  240; 
39  Atl.  810. 

'  Pittsburgh  Gauge  Co.  v.  Ashton 
Valve  Co.,  184  Pa.  36;  41  W.N.C.493; 
28  Pitts.  L.  J.  N.  S.  309;  39  Atl.  223. 
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be  approximately  and  probably  estimated,  may  be  recovered  by 
a  real  estate  broker,  for  breach  of  a  contract  of  an  exclusive 
right  to  sell  land  at  a  specified  commission  on  sales.'  But  a 
claim,  however,  is  for  unliquidated  damages,  where  it  is  based 
upon  commissions  due  upon  sales  made  by  the  principal  in 
violation  of  a  contract  of  sole  agency,  and  is  not  therefore  a 
debt  provable  against  the  assets  in  the  hands  of  an  assignee  for 
the  benefit  of  creditors."  Nominal  daalages,  at  least,  may, 
however,  be  recovered  by  an  agent  having  an  exclusive  right 
to  sell  upon  commissions  in  certain  territory,  where  without 
his  consent  or  knowledge  sales  are  made  in  such  territory." 
But  damages  are  limited  to  those  which  are  nominal  for  sales 
made  in  a  county  in  which  the  agent  has  au  exclusive  right  to 
sell,  where  it  is  not  shown  that  the  latter  would  have  made 
any  of  the  sales  complained  of,  or  that  he  performed  any  act 
with  reference  thereto."^  Again,  where  there  is  au  agreement 
to  pay  an  agent,  who  was  to  have  a  sole  agency  for  the  sale 
of  property,  a  specified  sum  for  every  breach  of  the  contract 
and  the  value  of  such  contract  depends  upon  the  exclusive 
privilege  continuing,  such  specified  sum  measures  the  recovery 
for  a  breach,  irrespective  of  its  relation  to  the  actual  loss, 
where  the  actual  damages  cannot  be  proximately  ascertained 
with  certainty.^'  But  where  a  person,  in  violation  of  his  con- 
tract, makes  sales  of  a  proprietary  medicine  in  certain  territory, 
advertising  expenses,  incurred  by  the  owner  to  offset  such 
sales,  are  not  allowable  as  damages  for  such  breach  of  contract." 
So  in  case  a  corporation  makes  another  its  exclusive  agent  for 
the  sale  of  certain  patented  machines  in  one  section  of  the 
United  States,  the  agent  to  receive  a  certain  commission  on 
all  sales  in  said  territory  made  by  him  or  the  principal  therein, 
and  subsequently  an  exclusive  license  is  granted  by  the  princi- 
pal for  a  large  sum  of  money,  which  is  paid,  said  license  cover- 
ing the  entire  United  States  and  territories,  the  stipulation 
entered  into  recognizes  the  loss  of  the  percentage  stated  as  the 


« Bathrick  v.  Coffin,  13  App.  Div. 
(N.  Y.)  101;  43  N.  Y.  Supp.  313. 

"  Benjamin  v.  Bruce,  87  Md.  240; 
39  Atl.  810. 

"American  Bldg.  &  L.  Assn.  v. 
Hart,  2  Wash.  594;  27  Pac.  468, 
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"  Roberts  v.  Minneapolis  Thresh. 
Mach.  Co.,  8  S.  D.  579;  67  N.  W.  607. 

"  Menges  v.  Milton  Piano  Co.  (Mo. 
App.  1902),  70  S.  W.  250. 

"  Fowle  V.  Park  (U.  S.  C.  C.  S.  D. 
Ohio),  48  Fed,  789. 
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true  rule  for  the  assessment  of  plaintiff's  damages,  and  part  of 
tbe  sum  paid  by  the  licensee  for  the  entire  territory  cannot  be 
recovered  as  damages  where  there  are  no  facts  from  which  to 
formulate  a  rule  of  damages,  and  no  proof  of  sales  by  said 
licensee,  or  any  evidence  that  it  had  done  any  act  in  hostility 
to  the  plaintiff's  interests,  or  that  the  latter  had  lost  a  sale  be- 
cause of  the  license,  and  there  is  nothing  to  show  what  the 
rights  so  transferred,  if  confined  to  plaintiff's  territory,  would 
be  worth.^ 

§  a060.  Refusal  of  principal  to  furnish  or  deliver  goods 
or  stock  or  to  permit  sales — Loss  in  performance  of  agent's 
duties — Nominal  damages. — Where  principals  fail  to  deliver 
goods  which  they  have  contracted  to  sell  and  deliver  to  agents 
for  an  exclusive  territory,  the  measure  of  damages  is  the  dif- 
ference between  the  price  at  which  they  had  agreed  to  deliver 
such  goods  and  their  market  value  at  the  time  and  place  when 
and  where  they  should  have  been  delivered.'^  So  damages 
may  be  recovered  by  a  broker  against  a  corporation,  where  it 
had  authorized  him  to  sell  certain  stock,  but  after  he  had 
effected  a  sale  refused  to  deliver  the  stock,  informing  him 
that  it  had  sold  said  stock  itself."  And  the  value  of  the  time 
lost  as  a  result  of  the  breach  may  be  recovered  by  an  agent  who 
had  agreed  to  devote  all  his  time  to  selling  certain  goods, 
where  the  employer  failed  to  furnish  said  goods.'^  Damages 
may  also  be  recovered  for  breach  of  a  contract,  whereby  one 
agrees  to  give  another  a  certain  discount  on  certain  property 
sold  but  refuses  to  ship  goods  when  sales  are  made,  but  no  re- 
covery can  be  had  in  such  case  for  services,  under  the  common 
counts,  on  the  ground  of  agency,  where  the  defendant  had  re- 
fused to  contract  with  plaintiff  as  agent.''  Again,  where  an 
agency  for  the  sale  of  machines  of  two  varieties  is  broken  by 
the  principal  refusing  to  permit  the  agent  to  sell  more  than  one 
variety,  and  the  latter  was  not  obligated  to  furnish  any  speci- 


"  Brush-Swan  Elee.  L.  Co.  of  N.  E. 
v.  Brush  Elec.  Co.  (U.  S.  C.  C.  S.  D. 
N.  Y.),  49  Fed.  5. 

"  RusseU  V.  Horn,  B.  &  F.  Mfg. 
Co.,  41  Neb.  665;  59  N.  W.  901. 


"Sistare  v.  Best,  16  Hun,  611, 
aff'd  88  N.  Y.  527. 

"  Howe  Machine  Co.  v.  Bryson,  44 
Iowa,  159;  24  Am.  Rep.  735. 

"  Nagle  V.  McNorton,  65  Miss.  197; 
3  So.  650.     "We  think  the  contract 
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fied  number  of  machines  or  to  continue  their  manufacture,  even 
though  the  contract  was  for  a  definite  term,  the  measure  of 
damages  is  the  value  of  the  contract  at  the  time  of  the  breach, 
having  in  view  the  contingencies  in  business  and  depression  of 
trade,  tending  to  reduce  sales.^  If,  however,  an  agent  has  not 
suffered  actual  loss,  only  nominal  damages  can  be  recovered 
by  way  of  indemnity,  under  an  implied  contract,  for  loss  in- 
curred in  the  performance  of  his  duties.^ 

§  2061.  Agents,  etc. — ^Wrongful  discbarge  from  or  ter- 
mination of  employment.^ — The  ability  of  an  agent  to  en- 
gage successfully  in  other  business  during  the  period  for  which 
the  contract  was  to  run  must  be  considered  in  determining 
damages  for  the  wrongful  termination  of  the  employment.'^  And 
where  an  agency  is  terminated,  the  value  of  the  services  re- 
coverable will  also  be  based  upon  the  character  of  the  services 
rendered,  the  iufrequency  thereof  with  relation  to  the  time  of 
the  employment,  as  well  as  the  disappointment  occasioned  by 
such  termination  of  the  employment,  in  a  case  where  the  agent 
of  a  foreign  principal  had  large  powers  and  expected  great  ul- 
terior results  from  the  connection.^^  So  the  reasonable  value 
of  services  rendered  by  a  real  estate  agent,  employed  to  sell 
lots,  may  be  recovered  where  he  is  wrongfully  discharged.^ 
And  where  an  agent's  authority  is  revoked,  contrary  to  an 
agreement  not  to  do  so  within  a  reasonable  time,  and  in  conse- 


between  the  parties  was  not  such  as 
to  make  the  appellee  the  agent  of  ap- 
pellant, nor  to  entitle  him  to  recover 
for  services  rendered  in  selling  ma- 
chinery. .  .  .  By  virtue  of  the  con- 
tracts of  purchase  appellee  would 
have  received  from  the  parties  to 
whom  the  articles  were  to  be  deliv- 
ered, certain  sums  of  money,  and  his 
right  to  demand  such  sums  from  them 
has  been  destroyed  by  the  act  of  ap- 
pellant in  refusing  to  execute  the  con- 
tracts. For  such  injury  the  appellee 
may  recover  damages,  but  he  cannot 
recover  on  the  common  couiits,  be- 
cause his  right  springs  from  these 
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special  contracts."  Id.  200,  per 
Cooper,  C.  J. 

=»Rightmire  v.  Hirner,  188  Pa. 
325;  41  Atl.  538. 

^'  Brown  v.  Mechanics'  &  Traders' 
Bk.,  16  App.  Div.  (N.  Y.)  207;  44  N. 
Y.  Supp.  245. 

2' See  sees.  2019-2026,  herein, 
as  to  wrongful  discharge  of  serv- 
ant. 

^  Rightmirev.  Hirner,  188  Pa.  325; 
41  Atl.  538. 

"  Martin  v.  Roberts  (U.  S.  C.  0.  D. 
S.  C),  36  Fed.  217. 

"^  Glover  v.  Henderson,  120  Mo. 
367;  25  S.  W.  175. 
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quence  he  is  not  able  to  perform  acts  of  agency  from  which  he 
derived  benefits,  the  damages  recoverable  are  those  directly 
and  approximately  sustained.^  If  an  agent  is  employed  to 
plot  and  sell  land  within  a  certain  time,  and  the  principal  re- 
vokes the  authority  after  the  services  are  performed  and  ef- 
fects the  sale  himself,  the  proper  measure  of  damages  is  the 
profit,  if  any,  which  it  appears  from  the  evidence  would  have 
resulted  to  the  agent,  had  he  been  allowed  to  complete  the 
contract  and  the  land  had  been  sold  by  him  as  stipulated  ;  that 
is  where  the  terms  of  the  contract  and  the  fact  of  the  sale  take 
the  estimate  of  plaintiff's  loss  out  of  the  domain  of  speculation, 
and  fix  with  certainty  the  extent  of  the  gain  prevented  by  the 
defendant's  breach  of  contract,  and  the  loss  is  the  necessary 
and  direct  result  of  the  breach.^'  And  the  value  of  probable 
renewals  of  policies  actually  obtained  by  an  insurance  agent 
may  be  recovered,  where  he  is  wrongfully  dismissed  by  the 
company.^  But  where  the  contract  of  an  insurance  agent  is 
wrongfully  terminated  he  cannot  recover  the  entire  amount  of 
shortages,  due  from  his  predecessor  in  office,  paid  by  him 
under  agreement,  where  his  agency  was  continued  after  such 
payment,  and  was,  if  the  contract  of  continuance  was  a  valu- 
able one,  worth  something  for  such  time.^  And  if  an  insur- 
ance solicitor,  under  a  contract  of  employment  providing  for 
its  termination  upon  thirty  days'  notice,  waives  such  notice,  by 
accepting  as  a  termination  the  failure  of  the  company  to  ob- 
tain the  right  to  do  business  in  the  state,  he  can  only  recover 
the  reasonable  value  of  his  services  from  the  date  when  such 
permission  could  and  should  have  been  obtained  to  the  date  of 
suit.^  Nor  are  damages  recoverable  for  the  wrongful  termina- 
tion of  a  contract  of  agency,  which  is  stipulated  to  continue 
only  during  the  mutual  satisfaction  of  the  parties.^'     Nor  can 


"  Parke  v.  Frank,  75  Cal.  364;  17 
Pac.  427. 

"  Green  v.  Cole,  127  Mo.  587,  601, 
602;  30  S.  W.  135,  per  McFarlane,  J., 
Barclay,  J.,  dissenting.  See  id.  103 
Mo.  70;  24  S.  W.  1058.  See  also 
Durkee  v.  Gunn,  41  Kan.  496;  Moses 
V.  Bierling,  31  N.  Y.  462,  cited  in 
principal  case. 


^'JEtna,  Life  Ins.  Co.  v.  Nexsen,  84 
Ind.  347;  43  Am.  Rep.  91. 

™  Norddeutshen  Feuer-Versicher- 
unge  Geselschaft  v.  Bertheau  (Cal.), 
21  Pac.  975. 

s»  Clark  V.  National  Ben.  &  C.Co. 
(U.  S.  C.  C.  E.  D.  Mo.),  67  Fed.  222. 

"  Dulaney  v.  Page  Belting  Co. 
(Tenn.  Ch.  App.  1900),  59  S.  W.  1082. 
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advances  made  by  an  agent  to  subagents,  and  which  were 
never  charged  against  the  principal  in  the  monthly  reports  of 
the  agent,  be  recovered,  where  the  principal  terminates  the 
employment  before  the  expiration  of  the  contract  period,  where 
such  contract  may  by  stipulation  be  terminated  at  the  option 
of  either  party,  and  nothing  is  to  be  paid  the  agent  beyond  the 
commissions  earned  in  case  of  termination  of  the  employment 
by  the  principal.^^  Nor  can  damages  be  obtained  by  brokers, 
as  for  a  breach  of  contract  of  employment,  where  the  principal 
agrees  to  pay  them  all  they  can  obtain  for  certain  property 
over  a  specified  price,  and  he  subsequently  sells  it  at  that  price 
to  parties  with  whom  the  brokers  had  negotiated  for  the 
sale.^ 

§  3062.  Agents,  etc. — Commissions  or  compensation  as 
damages. — The  loss  of  commissions  agreed  to  be  paid  should 
be  considered  in  estimating  damages  recoverable  by  a  real  es- 
tate agent,  who  has  been  given  property  for  sale  to  a  company 
to  be  formed,  and  who  has  incurred  large  expenses  and  would 
have  succeeded  except  for  the  owner's  refusal  to  execute  a 
necessary  paper.**  But  where  damages  are  sought  to  be  re- 
covered for  loss  of  commissions  by  an  agent,  it  is  essential  to 
a  recovery  to  show  that  orders  were  for  sales  to  persons  to 
whom  the  agent  was  authorized  to  sell.®  Real  estate  agents  may 
also  recover  as  damages,  such  sum  as  they  would  have  realized  as 
commissions  for  the  sale  of  lands  contracted  to  be  sold,  where 
there  is  a  breach  of  a  contract  to  employ  them  for  a  definite 
time  on  certain  commissions.^  And  the  measure  of  damages, 
for  breach  of  a  contract  to  give  a  real  estate  agent  all  that 
he  obtains  over  a  certain  price  on  sale  of  land  is  the  sum  so 
stipulated,  where  the  agent  proves  that  he  could  have  effected 
a  sale  but  for  the  breach.'"    So  commissions  on  property  sold  are 


'*  Montgomery  v.  ^tna  L.  Ins.  Co. 
(U.  S.  C.  C.  A.  Mich.),  38  C.  C.  A.  55,3; 
97  Fed.  913. 

''Ames  V.  Lamont,  107  Wis.  531; 
83  N.  W.  780. 

"  Baimatyne  v.  Florence  Milling 
Co.,  77  Hun,  289;  59  N.  Y.  St.  R.  753; 
28  N.  Y.  Supp.  334.  See  sec.  1427, 
herein. 
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"■  So  held  in  Acme  Harvester  Co.  v. 
Madden,  4  Kan.  App.  598;  46  Pac. 
319. 

"'  Johnson  v.  Cherokee  L.  &  I.  Co., 
82  Tex.  338;  18  S.W.  476. 

"  Stringfellow  v.  Powers,  4  Tex. 
Civ.  App.  199;  23  S.  W.  313. 
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recoverable  by  an  agent,  where  there  is  a  breach  of  a  contract 
of  employment  by  the  principal  refusing  to  fill  the  agent's  or- 
ders, no  sufficient  cause  for  such  breach  of  contract  existing.* 
And  although  a  broker  for  an  undisclosed  principal  may  re- 
cover commissions  which  would  have  been  earned  had  goods 
been  shipped  in  accordance  with  the  contract  with  his  princi- 
pal, yet  the  former  cannot  recover  from  the  latter  the  amount 
of  loss  resulting  from  the  latter's  failure  to  fill  his  orders.^ 
Again,  where  a  person  was  to  receive  a  certain  number  of  shares 
of  capital  stock  for  procuring  subscriptions  for  the  balance,  he 
cannot  recover  the  par  value  thereof,  where  some  of  the  sub- 
scriptions were  not  accepted  and  were  conditional,  and  each 
subscriber  was  to  receive  for  each  share  paid  for  by  him  an- 
other share  as  a  bonus.*  But  if  the  claim  of  an  agent  is  for 
general  and  not  for  special  damages,  the  compensation  paid,  or 
promised  to  be  paid  an  agent  for  negotiating  a  contract  does 
not  constitute  an  element  of  damages  for  breach  of  the 
contract.^'  Nor  do  commissions  constitute  the  correct  measure 
of  damages  where  one  is  not  an  agent  or  broker  but  has  merely 
introduced  the  seller  to  the  purchaser's  attorneys,  the  seller 
having  promised  to  pay  for  finding  a  customer.''^ 

§  2063.  Agent's,  etc.,  expenditures,  costs  and  attorney's 
fees. — An  agent's  reasonable  expenditures  in  the  undertaking 
for  which  he  was  employed,  and  incurred  in  advertising,  can- 
vassing and  building  up  the  trade,  are  recoverable  for  refusal 
of  the  principal  to  furnish  the  goods  sold  hf  the  agent.®  So 
reasonable  expenditures  incurred  may  be  recovered,  where 
there  is  a  breach  of  a  contract  of  employment  to  seU  goods,  by 
a  failure  to  furnish  the  same,  where  the  agent  was  to  devote 
all  his  time  and  furnish  certain  means  for  the  business.*^  And 
attorney's  fees,  and  expenses  incurred  by  an  agent  in  recover- 


'8  Taylor  Mfg.  Co.  v.  Hatcher  (U. 
S.  C.  C.  S.  D.  Ga.),  39  Fed.  440;  3  L. 
R.  A.  587. 

»»  Delafield  v.  Smith,  101  Wis.  664; 
78  N.  W.  170. 

"  Pitt  V.  KeUogg,  58  Hun  (N.  Y.), 
603,  mem.  33  N.  Y.  St.  R.  894. 

*'  Cain   liumber  Co.   v.   Standard 


Dry-Kiln  Co.,  108  Ala.  346;  18  So. 
882. 

"  Lyon  V.  Valentine,  33  Barb.  (N. 
Y.)  271. 

«  Taylor  Mfg.  Co.  v.  Hatcher  (U. 
S.  C.  C.  S.  D.  Ga.),  39  Fed.  440;  3  L. 
R.  A.  587. 

**  Howe  Machine  Co.  v.  Bryson,  44 
Iowa,  159;  24  Am.  Rep.  735. 
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ing  money  on  a  judgment,  being  for  the  benefit  of  the  principal, 
may  be  set  off  against  the  latter's  demand  for  such  moneys.*' 
So  where  a  person,  relying  upon  a  contract  for  an  exclusire 
agency  for  the  sale  of  products,  incurs  and  pays  out  certain 
expenses  for  the  performance  of  the  contract,  he  may  recover ' 
the  same  upon  a  breach  of  the  agreement  by  the  principal.* 
And  expenditures  made  by  one  in  reliance  upon  a  contract  for 
a  sole  agency,  for  the  purpose  of  taking  which  he  had  given 
up  a  profitable  profession  as  physician,  may  be  recovered  upon 
breach  of  the  contract  by  the  employer."  So  money  fairly  ex- 
pended, under  a  contract  of  employment  of  an  agent  to  sell 
land  and  expend  money,  may  be  recovered  as  part  of  the  dam- 
ages for  breach  of  said  contract  by  a  wrongful  discharge  of 
the  agent,*  and  if  a  person,  before  notice  of  want  of  authority 
in  one  who  has  given  him  an  order  for  work  for  another,  incurs 
expenses  in  proceeding  to  fill  the  order,  he  may  recover  such 
expenses,  as  upon  a  breach  of  warranty,  from  the  one  giving 
such  order  upon  a  representation  of  authority  so  to  do.^'  Again, 
where  a  broker's  advances  on  a  vessel  are  insured  and  he,  with- 
out the  insurer's  knowledge,  releases  the  owner  from  the  claim, 
he  is  liable  for  costs  of  an  unsuccessful  suit  by  tlie  insurer 
against  the  owner  to  recover  money  paid  on  the  policy  in  con- 
sideration of  the  assignment  of  the  broker's  claim  for  advances.* 
But  expenses  incurred  by  a  real  estate  agent  cannot  be  shown 
in  an  action  for  damages  wherein  the  pleadings  only  put  in  is- 
sue the  loss  of  commissions.^'  Nor  can  expenses  be  recovered 
when  incurred  by  an  agent  contrary  to  the  principal's  instruc- 
tions.® And  where  a  contract  with  a  general  agent  of  an  in- 
surance company  only  provides  for  commissions  to  him  on 
premiums  on  all  business  secured  by  him,  he  cannot,  on  a  breach 

Keige,  31  App.  Div.  (N.  Y.)  188;  52 
N.  Y.  Supp.  597. 

«>  Phcenix  Ins.  Co.  v.  Parsons,  129 
N.  Y.  86;  41  N.  Y.  St.  R.  505;  29  N. 
E.  287,  modifying  59  Super.  Ct. 
142;  37  N.  Y.  St.  R.  874;  13  N.  Y. 
Supp.  615. 

"  Burnett  v.  Edling,  19  Tex.  Civ. 
App.  711;  48  S.W.  775. 

'2  Burby  v.  Roome,  57  N.  Y.  St.  R. 
514;  7  Misc.  167. 


«  MerriU  v.  Rokes  (U.  S.  C.  C.  A. 
8th  C),  54  Fed.  450. 

*  Allison  V.  Tennessee  I.  &  R.  Co. 
(Tenn.),  46  S.  W.  348. 

*'  Meylert  v.  Gas  Consumers  Ben. 
Co.,  26  Abb.  N.  C.  (N.  Y.)  262;  14  N. 
Y.  Supp.  168. 

"  Glover  v.  Henderson,  120  Mo. 
367;  25  S.  W.  175. 

*'  New  York  Bk.  Note  Co.  v.  Mc- 

2120 


Mduciaky  And  other  Special  kelations.  §§  2064,  2065 

of  the  contract,  recover  the  costs  and  expenses  incurred  in  pre- 
paring for  the  business  of  the  agency.^ 

§  2061.  Agents,  etc. — Set-off  and  counterclaim. — In  an 

action  against  stockbrokers  for  damages  brought  by  a  customer 
for  arbitrarily  closing  his  personal  account,  the  defendant  may 
set  off  a  balance  due  for  services  for  which  such  customer  was 
individually  liable,  even  though  others  were  interested  with  the 
latter  as  partners  in  his  speculative  account  with  such  brokers.^* 
and  where  an  undisclosed  principal  sues  for  the  purchase  price 
of  goods  sold  by  a  factor  the  buyer  may  set  off  any  claim  which 
he  has  against  such  factor.®  But  if  the  purchaser  ascertains 
before  he  receives  the  goods  that  the  agent  is  acting  for  an 
undisclosed  principal  he  cannot  avail  himself  of  a  set-off  against 
the  purchase  price.*  Again,  a  counterclaim  for  damages  against 
a  claim  for  commissions  will  not  be  sustained,  where  such 
counterclaim  is  based  upon  an  agent  taking  orders  not  subject 
to  a  change  in  the  tariff  and  the  principal  failed  to  reject  such 
orders."  Nor  can  a  counterclaim  for  services  be  set  up  by  one 
who  is  sued  on  a  note,  taken  by  the  payee  as  the  plaintiff's 
agent,  without  showing  authority  in  the  payee  to  bind  plaintiff 
for  such  services.®  If,  however,  a  customer  has  failed,  upon 
request,  to  furnish  additional  margin  to  stockbrokers,  and  they 
have  sold  at  a  loss,  they  are  entitled  to  retain  the  amount  due 
in  an  action  for  the  conversion  of  stock  held  as  a  margin  for  a 
purchase  ordered  by  the  customer.^ 

§  2065.  Agents,  etc. — Evidence. — The  amount  of  damages 
actually  sustained  should  be  proven  as  a  fact  and  its  determi- 
nation not  left  to  the  jury  in  an  action  for  breach  of  a  contract  of 
agency.^    And  evidence  is  admissible,  in  an  action  by  real 

^  Duval  V.  Commercial  F.  Ins.  Co. 
(D.  C),  24  Wash.  L.  Rep.  358. 

"  Wolff  V.  Lockwood,  70  App.  Div. 
(N.  Y.)  569;  75  N.  Y.  Supp.  605. 

^  Tannebaum  v.  Marsellus,  52  N. 
Y.  St.  R.  426;  23  N.  Y.  Supp.  928;  3 
Misc.  351;  Belfield  v.  National  Supply- 
Co.,  189  Pa.  189;  29  Pitts.  L.  J.  N. 
S.  39S;42Atl.  131. 

=«  Belfield  v.  National  Supply  Co., 


189  Pa.  189;  29  Pitts.  L.  J.  N.  S.  395; 
42  Atl.  131. 

"  Darling  v.  Albert,  43  N.  Y.  St.  R. 
124;  17  N.  Y.  Supp.  358. 

="  Stinson  v.  Sachs,  8  Wash.  391;  36 
Pac.  287. 

5"  Farrar  v.  Paine,  173  Mass.  58;  53 
N.  E.  146. 

«» Parke  v.  Franlc,  75  Cal.  364;  17 
Pac.  427. 
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estate  agents  for  damages  for  loss  of  commissions,  that  part  of 
the  lands  were  with  the  defendant's  approval,  sold  by  another 
agent  to  persons  whom  the  plaintiffs  had  induced  to  look  at 
them.^'  So  the  amount  of  sales  in  the  same  territory,  made  by 
one  employed  as  agent  after  plaintiff's  agency  was  revoked, 
may  be  shown  in  proof  of  damages  sustained  by  breach  of  a 
contract  of  exclusive  agency  to  sell  in  a  designated  territory.^ 
Evidence  is  also  admissible,  in  case  of  a  breach  of  a  contract 
of  an  exclusive  agency  for  selling  in  a  specified  territory,  of  the 
amount  of  business  done  by  the  agent  before  said  breach.^ 
But  where  a  principal  sues  his  agent  for  damages,  a  judgment 
against  the  former  for  the  latter's  negligence  is  not  evidence, 
in  such  action  of  the  latter's  negligence  although  it  is  admissible 
to  show  the  quantum  of  damages  sustained  by  the  principal.^ 
Evidence  is  also  inadmissible  as  to  the  market  price  of  goods 
for  the  entire  season,  where  a  suit  is  brought  against  a  factor 
for  failure  to  obtain  a  proper  price,  and  it  appears  that  the 
goods  were  not  delivered  to  the  factor  until  long  after  the  sea- 
son had  commenced.*  Again,  the  burden  of  proof  is  upon  an 
employer  to  show  that  he  has  suffered  damage,  where  he  seeks 
a  recovery  for  loss  occasioned  by  the  neglect  of  the  insurer  to 
appeal  from  a  judgment  against  said  employer  for  damages  for 
an  injury  to  an  employee,  where  said  insurer  had,  under  the 
terms  of  the  policy,  undertaken  the  defense  and  had  agreed  to 
appeal.*^  If  there  is  a  general  allegation  of  damages,  in  a 
counterclaim  for  breach  of  a  contract  for  withdrawal  of  an 
agency,  it  cannot  be  shown  by  way  of  damages  that  there  was 
a  breach  of  an  agreement  by  plaintiff's  agent  to  turn  over  a 
certain  order  for  goods  to  induce  defendants  to  take  the  agency 
for  the  goods.*'     And  evidence  is  inadmissible,  in  an  action  for 


«  Burnett  V.  Edling,  19  Tex.  Civ. 
App.711;48S.W.775. 

'2  Mueller  v.  Bethesda  Min.  Spring 
Co.,  88  Mich.  390;  50  N.  W.  319; 
Pittsburgh  Gauge  Co.  v.  Ashton 
Valve  Co.,  184  Pa.  36;  41  W.  N. 
C.  493;  28  Pitts.  L.  J.  N.  S.  309;  39 
Atl.   223. 

"'  Pittsburgh  Gauge  Co.  v.  Ashton 
Valve  Co.,  184  Pa.  36;  41  W.  N.  C. 
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493;  28  Pitts.  L.  J.  N.  S.  309;  39  Atl. 
223. 

"Baynard  v.  Harrity,  1  Houst. 
(Del.)  200. 

«'Pugh  V.  Porter  Bros.  Co.,  118 
Cal.  628;  50  Pac.  772. 

™  Getohell  &  M.  L.  &  Mfg.  Co.  v. 
Employers'  Liability  Assur.  Corp. 
(Iowa,  1902),  90  N.  W.  916. 

°'  Rosenberger  v.  Marsh,  108  Iowa, 
47;  78  N.  W.  837. 
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damages  for  loss  of  commissions  by  real  estate  agents  conse- 
quent upon  the  owner's  refusal  to  execute  deeds,  to  show  sales 
to  unidentified  persons.^ 


SXJBD.   rv.      OFFICERS  OF  COKPOEATIONS. 

§  3066.  Negligent  and  wrongful  acts  and  resulting  dam- 
age— Participation  or  acquiescence  of  stockholders. — Cred- 
itors of  a  bank,  upon  its  insolvency,  have  the  right  to  claim 
damages  for  the  director's  negligence.®  If,  however,  the  fact 
is  not  shown  that  the  plaintiff  has  sustained  loss  after  the 
negligence  of  directors,  in  retaining  unfit  officers,  has  inter- 
vened or  the  amount  of  loss  occurring  after  said  time  is  not 
proven,  a  judgment  in  favor  of  stockholders  against  the  direct- 
ors for  damages  so  occasioned  will  not  be  upheld,  and  if  dam- 
ages are  recoverable  at  all  in  such  a  form  of  action  they  will  not 
include  the  contingent  statutory  liability  for  debts  of  the  asso- 
ciation, nor  such  part  of  the  moneys  represented  by  stock  used 
for  the  legitimate  purposes  of  the  association.  But  directors 
can  be  held  liable  on  the  ground  of  negligence,  only  for  such 
damages,  sustained  by  the  corporation,  as  are  the  natural  and 
proximate  results  of  their  acts  or  omissions ;  nor  should  they 
be  treated  as  insurers  and  the  shareholders  relieved  from  all 
risks  of  the  business,™  although  damages  to  the  extent  of  the 
injury  sustained  by  stockholders  is  recoverable  for  illegal  or 
improper  measures  taken  by  directors.'^  And  if  corporation 
stock  at  par  is  used  by  a  former  president  to  pay  a  contractor, 
and  the  work  could  have  been  done  at  half  the  amount  paid 
therefor,  the  measure  of  damages  in  behalf  of  the  corporation 
against  such  officer  is  the  amount  for  which  the  excess  of  stock 
could  have  been  sold  had  it  not  been  so  used.'^    Again,  dam- 


"  Burnett  v.  Edling,  19  Tex.  Civ. 
App.  711;48S.W.775. 

™  CampbeU  v.  Watson  (N.  J.  Ch. 
1901),  50  Atl.  120,  wherein  Pitney, 
V.  C,  exhaustively  considers  this 
question.  See  Great  Western  Min. 
&  Mfg.  Co.  V.  Harris's  Est.,  Ill  Fed. 
38. 

™  Bloom  V.  National  United  Ben. 
S.  &  L.  Co.,  152  N.  Y.  114;  46  N.  E. 


166,  case  affirms  81  Hun  (N.  Y.),  120; 
62  N.  Y.  St.  R.  657;  30  N.  Y.  Supp. 
700  per  O'Brien,  J.  As  to  Uability 
for  negligence  see  Thompson's  Comm. 
on  Corp.  sees.  4100-4114.  See  also  2 
Cook  on  Corp.  (4th  ed.)  bottom  pages 
1600  et  seq. 

"  Percy  v.  Millaudon,  3  La.  568. 

"  Continental  Teleg.  Co.  v.  Nelson, 
17  J.  &  S.  (N.  Y.)  197. 
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ages  may  be  recovered  from  the  president  and  general  manager 
of  a  corporation  by  a  riparian  proprietor  for  injuries  to  his 
stream  of  water  done  with  their  knowledge  and  consent.''  If, 
however,  one  of  the  plaintiff  stockholders  participated  himself 
in  the  illegal  act  charged  against  the  trustees,  he  cannot  re- 
cover.'* Nor  can  a  recovery  be  had  by  stockholders  against 
directors  for  a  loss  occasioned  by  the  unauthorized  acts  of  the 
corporation  acquiesced  in  by  the  stockholders.''  And  if  the 
act  of  the  directors  is  such  that  the  corporation  itself  could  not 
maintain  a  suit  therefor,  the  stockholders  cannot  recover  dam- 
ages against  the  directors  for  the  same  act.'^ 


§  2067.  Wrongful,  etc.,  acts  as  to  stocks,  funds,  drafts, 
notes,  bonds  and  loans." — The  measure  of  damages  for  the 
illegal  sale  of  stock  by  order  of  the  directors,  for  nonpayment 
of  an  assessment,  is  the  amount  realized  from  the  stock  less 
the  amount  of  unpaid  calls  due  thereon.''  It  is  also  decided 
that  directors  are  liable  for  the  highest  market  value  which 
property  that  has  wrongfully  come  into  their  hands  has  ever 
attained  during  the  time  it  was  in  their  possession,  but  this 
highest  value  cannot,  however,  be  recovered  for  a  large  num- 
ber of  shares  wrongfully  allotted  to  them,  when  based  on  the 
sale  of  small  lots,  where  by  throwing  such  large  lots  upon  the 
market  they  would  have  been  unsalable,  or  the  price  would  at 
least  have  been  substantially  reduced ;  and  the  date  would  be 


"  Nunnelly  v.  Southern  Iron  Co., 
94  Tenn.  397;  29  S.  W.  361;  28  L.  R. 
A.  421. 

'*  Parsons  v.  Hayes,  14  Abb.  N.  C. 
(N.  Y.)  419. 

'5  Scott  V.  Depeyster,  1  Edw.  Ch. 
(N.  Y.)  513. 

"Gardiner  v.  Pollard,  23  N.  Y. 
Super.  Ct.  (10  Bosw.)  674. 

"  See  sees.  1705,  1706,  herein. 

"  Budd  V.  Multnomah  St.  Ry.  Co., 
15  Ore.  413;  15  Pac.  659.  Strahan, 
J.,  said:  "In this  class  of  cases  the  au- 
thorities do  not  seem  to  be  quite 
uniform  as  to  the  proper  measure  of 
damages  in  case  of  wrongful  conver- 
sion. Perhaps  the  better  rule  is,  the 
2124 


value  of  the  stock  at  the  time  of  the 
conversion,  or  a  reasonable  time  there- 
after. Cook,  Stock  and  Stockhold- 
ers, §  581.  But  this  general  rule  is 
subject  to  exceptions,  one  of  which  is 
where  the  plaintiff  has  suffered  only 
a  technical  conversion,  without  any 
actual  pecuniary  loss,  only  nominal 
damages  can  be  recovered.  Sec- 
tion 586.  And  the  general  rule  in 
assessing  damages  is  compensation, 
that  is  that  the  plaintiff  shall  recover 
such  sum  as  will  compensate  him  for 
the  injury  he  has  suffered  by  the 
wrong  of  the  defendant."  But  see 
sees.  1146-1179,  herein.  ■ 
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that  when  the  shares  were  so  impropei'ly  allotted,  that  is  at  the 
time  the  wrongdoers  obtained  the  property.™  But  damages 
cannot  be  recovered  in  excess  of  the  difference  between  the 


™  Shaw  V.  Holland,  82  Law  T.  N.  S. 
782;  69  L.  J.  Ch.  621 ;  [1900]  2 Ch.  305; 
48  Wkly.  Rep.  680;  7  Manson,  409. 
Lord  Alverstone,  M.  R.,  said:  "It 
was  urged  by  counsel  for  the  plaintiff 
that  you  were  to  apply  to  all  the 
shares  of  the  hands  of  Mr.  Bainbridge 
and  Mr.  Tapp  the  very  highest  value 
that  they  had  ever  touched  by  any 
sale  in  the  market  during  the  time 
that  they  were  holders  of  the  shares. 
A  number  of  authorities  were  cited  to 
show  that  the  court  had  always  made 
wrongdoing  directors  pay  the  fullest 
possible  value  of  the  shares.  They 
were  principally  cases,  I  think,  where 
the  question  was  whether  or  not  per- 
sons were  to  pay  up  to  the  nominal 
value  of  the  shares  or  were  to  get  off 
by  paying  less  than  the  full  nominal 
value.  Eden  v.  Ridsdales  Railway 
Lamp  and  Lighting  Co.,  58  L.  J.  Q.  B. 
579;  28  Q.  B.  D.  368,  was  cited  to 
Mr.  Justice  North  and  he  was  asked 
to  put  the  value  at  the  highest  price 
of  any  shares  that  were  sold  during 
the  period  that  those  shares  were 
held.  He  says:  'The  quantity  of 
shares  held  was  very  large,  and  care- 
ful and  judicious  treatment  was  es- 
sential, and  it  was  absurd  to  suppose 
that  they  could  all  have  been  sold  at 
any  such  prices  as  small  lots  fetched. 
On  the  contrary,  I  have  no  doubt  that 
if  they  had  all  been  thrown  upon  the 
market  they  would  have  been  un- 
salable at  any  price.'  I  think  Mr. 
Justice  North  was  right,  subject  to  a 
correction  I  will  make  on  the  ques- 
tion of  date.  I  do  not  wish  in  any 
way  to  be  thought  to  depart  from  the 
principle  that  a  wrongdoing  director 
in  such  circumstances  is  to  be  made 
liable  for  the  highest  amount  which 


could  have  been  obtained  for  the 
property  while  in  the  hands  of  the 
wrongdoer;  but  I  think  it  is  the  value 
which  could  be  obtained  for  the  prop- 
erty, and  not  merely  for  a  portion  of 
the  property;  and  I  think  it  would  be 
unfair,  at  any  rate  where  it  is  not 
suggested  that  they  are  guilty  of  any 
moral  fraud,  to  charge  directors  with 
something  which  was  more  than  the 
value  of  the  property.  I  adopt  the 
view  of  Mr.  Justice  North,  that  it 
would  not  be  right  to  apply  to  large 
batches  of  shares  the  priqe  which 
might  be  obtainable  on  a  particular 
day  for  a  small  portion.  There  is, 
however,  one  variation  which  I  think 
should  be  made  in  the  judgment. 
He  fixed  the  date  when  the  trial 
ended,  when  he  reserved  judgment. 
I  do  not  quite  see  why  that  date 
should  be  fixed,  as  between  that  and 
other  proceedings,  I  should  have 
thought  that  the  date  of  the  action  or 
notice  would  have  been  more  mate- 
rial; but  I  think  the  date  was  that 
when  the  shares  were  allotted  im- 
properly under  the  option,  because  it 
seems  to  me  that  it  is  at  that  time 
that  the  wrongdoing  directors  are 
getting  the  property  which,  ex  hy- 
pothesi,  the  company  ought  to  have 
been  able  to  realize  for  themselves." 
See  Michael  v.  Hart,  85  Law  T.  548; 
70  Law  J.  K.  B.  1000;  [1901]  2  K.  B. 
867;  50  Wkly.  Rep.  154.  Examine 
sees.  1146-1179,  herein;  Burnhorn  v. 
Lockwood,  71  App.  Div.  (N.  Y.)  301; 
75  N.  Y.  Supp.  828;  McKinley  v. 
Williams  (U.  S.  C.  C.  A.  8th  C),  30 
U.S.  App.  749;  20  C.  C.  A.  312;  74 
Fed.  94;  In  re  Swift  (U.  S,  D.  C. 
Mass.),  114  Fed.  947;  2  Cook  on 
Corp.  (4th  ed.),  bottom  p.  1272,  note. 

2126 


§§  2068,  2069  fiduciary  and  other  special  relations. 

market  value  of  shares  of  stock  and  the  value  obtained  for 
them,  when  the  shares  passed  beyond  the  control  of  the  bank, 
where  said  shares  are  transferred  by  directors  of  a  national 
bank  and  they  had  given  their  notes  therefor  without  intend- 
ing to  pay  them*  Again,  where  a  managing  officer  of  a  bank 
takes  a  note  with  knowledge  of  a  guaranty  and  it  is  discounted, 
such  officer  is  liable  in  damages  for  the  expense  incurred  by 
the  bank  in  defending  a  suit  to  enforce  the  guaranty.^  And 
actual  advances  made  to  a  minor  by  a  bank  cashier  who  is  in- 
duced to  make  such  loan  by  the  president  may,  when  lost,  be 
recovered  with  lawful  interest.  Such  recovery  will  not,  how- 
ever, include  conventional  interest  or  attorney's  fees.^  But 
damages  must  be  shown  to  justify  a  recovery  against  directors 
for  a  diversion  of  the  corporate  funds  where  the  only  claim  is 
that  they  paid  a  valid  obligation  in  an  unauthorized  manner.^ 

§  2068.  Fraudulent  issue  or  overissue  of  stock. — If  cor- 
porate officers  fraudulently  issue  shares  of  corporate  stock 
which  are  refused  to  be  recognized  as  valid,  the  measure  of 
damages  is  the  market  value  of  valid  stock  at  the  time  of  such 
ref Qsal.**  And  where,  by  reason  of  a  fraudulent  overissue  of 
stock,  the  genuine  stock  depreciates  in  value,  the  officers  are 
liable  for  such  value.®  Again,  an  innocent  holder  of  fraudu- 
lently overissued  shares  may  recover  damages  to  the  value 
thereof  from  a  corporation  whose  officers  have  been  guilty  of 
such  acts  of  fraud.* 

§  2069.  Misleading  statements  as  to  credit — Publishing 
false  reports  as  to  condition — Compensatory  and  punitive 
damages — Attorney's  fees — Mental  distress. — Compensatory 
damages  can  be  recovered  from  the  president  of  a  corporation 

«» Cockrill  V.  Abeles  (U.  S.  C.  C.  A. 
8th  C),  58  U.  S.  App.  648;  30  C.  C.  A. 
223;  86  Fed.  505. 

"  Stearns  v.  Lawrence  (U.  S.  C.  C. 


A.  6th  C),  54  U.  S.  App.  532;  28  C.  C. 
A.  66; 83  Fed.  738. 

"^  Brown  v.  Farmer's  &  M.  Nat. 
Bk.,  88  Tex.  265;  31  S.  W.  285;  33 
L.  R.  A.  359,  see  id.,  31  S.  W. 
216. 
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'^  Manhattan  Fire  Ins.  Co.  v.  Fox, 
74  App.  Div.  (N.  Y.)  271;  77  N.  Y. 
Supp.  657. 

"Allen  V.  South  Boston  R.  Co., 
150  Mass.  200;  22  N.  E.  917;  5  L.  R. 
A.  716. 

'^  Cazeaux  v.  Mali,  25  Barb.  (N.  Y.) 
578. 

"  Archer  v.  Dunham,  89  Hun  (N. 
Y.),  387;  69  N.  Y.  St.  R.  773;  35  N. 
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by  one  who  has  been  misled  into  making  investments  in  said 
corporation  by  such  officer's  careless  and  reckless  statements 
as  to  the  standing  of  the  company;  but  such  a  case  is  not  one 
for  the  allowance  of  attorney's  fees,  or  of  punitive  or  exemplary 
damages  in  addition  to  compensatory  damages,  nor  will  dam- 
ages be  included  for  injury  to  the  plaintiff's  feelings,  disap- 
pointment, or  disgrace  in  the  community  in  being  induced  to 
make  such  investments,  and  being  concerned  in  buying  stock 
which  proved  to  be  worthless.^  And  where  a  draft,  sent  to 
a  bank  for  collection,  is  collected  by  it  and  not  paid  over  before 
its  failure,  recovery  may  be  had  against  the  directors  individ- 
ually, where  thej'  have  held  out  the  bank  as  worthy  of  credit 
and  at  the  time  knew  of  its  insolvency,  and  have  appropriated 
its  assets  for  their  own  benefit.^     So  the  damages  occasioned 


Y.  Supp.  487.     Rule  said  by  FoUet, 
J.,  to  be  well  settled. 

«'  Cable  V.  Bowlus,  11  O.  C.  D.  526; 
21  Ohio  Cir.  Ct.  R.  53.  Haynes,  J., 
said:  "The  sixth  proposition  is  as 
follows:  '6.  If  the  jury  find  for  the 
plaintiff  under  the  rules  of  law  given 
by  the  court,  then  plaintiff  is  entitled 
to  recover  damages,  both  compensa- 
tory and  punitive.  Compensatory 
damages  are  allowed  to  compensate 
the  plaintiff  for  the  actual  loss  he  has 
sustained.  In  this  case  compensa- 
tory damages  would  include  the  fuU 
money  loss  sustained  by  plaintiff  by 
reason  of  his  purchase  of  stock  in  the 
company,  together  with  reasonable 
attorney's  fees  to  the  plaintiff  for  the 
services  of  attorneys  in  the  prosecu- 
tion of  this  case.  Punitive  damages 
are  given  as  smart  money  in  the  way 
of  pecuniary  punishment.  If  you 
find  for  the  plaintiff,  you  will  add  to 
the  compensatory  damages  such  sum 
by  way  of  punitive  damages  as  in 
your  judgment  you  may  think  just 
and  proper  in  view  of  all  the  evidence 
and  circumstances.'  ...  It  is  pretty 
difficult  for  the  court  to  believe  that 
the  plaintiff  has  made  out  here  a  case 
for  punitive  damages  in  any  form. 


.  .  .  I  have  never  even  heard  of  a 
bare  case  of  fraud  where  it  was 
claimed  that  for  fraud  alone  the  party 
was  entitled  to  punitive  damages. 
.  .  .  We  are  not  disposed  to  hold 
that  the  court  erred  in  its  refusal  to 
give  this  charge,  in  the  form  in  which 
it  was  asked.  Perhaps  a  charge 
might  be  framed  which  would  state 
various  phases  of  this  case  which 
would  be  entitled  to  go  to  the  jury." 
See  sees.  1705,  1706,  herein. 

8«Wolf  V.  Simmons,  75  Miss.  539; 
23  So.  586.  In  this  case  Terral,  J., 
said :  "At  common  law  every  person 
undertaking  to  act  for  others  is  pre- 
sumed as  undertaking  to  act  with 
integrity,  diligence  and  skill,  and  an 
action  on  the  case  for  damages  lay 
for  a  breach  of  such  duties.  3  Bl. 
Comm.  165.  Directors  of  banks  are 
to  be  understood  as  contracting  for 
reasonable  capacity,  skill  and  care  in 
the  discharge  of  their  duties  (Morse, 
Banks,  §  125)  and  are  consequently 
liable  for  the  want  of  such  capacity, 
skill  and  care  to  all  persons  who  have 
been  damaged  thereby  (Id.  §  128). 
Bank  directors  who  know  of  the  in- 
solvency of  the  corporation,  and  yet 
hold  it  out  to  the  world  as  worthy  of 
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to  a  depositor,  from  the  making  and  publishing  of  false  reports 
as  to  the  condition  of  a  bank  by  authority  of  the  directors, 
may  be  recovered  from  them  personally  where  they  knew  or 
ought  to  have  known  that  they  were  false.® 


credit,  and  at  the  same  time  appro- 
priate its  assets  to  their  own  advan- 
tage, are  said,  in  Thompson  on  Corpo- 
rations, unquestionably  to  render 
themselves  individually  liable  to  all 
persons  injured  by  their  misconduct. 
Section  4139."  See  Delano  v.  Case, 
121  111.  247;  sees.  1705,  1706,  herein. 
Examine  Speer  v.  Burlingame,  1  Mo. 
App,  Repr.  332,  as  to  deposits  re- 
ceived under  like  circumstances  and 
assessment  of  damages  as  an  en- 
tirety. 

™  CaldweU  v.  Bates,  118  N.  C.  323; 
24  S.  E.  481;  Solomon  v.  Bates,  118 
N.  C.  311;24S.  E.  478.  In  this  case 
Clark,  J.,  said:  "Indeed  the  directors 
arguable  for  injury  caused  by  relying 
upon  a  statement  issued  by  them 
which  they  did  not  know  to  be  true, 
as  well  as  when  they  knew  it  to  be 
false.  Hubbard  v.  Weare,  79  Iowa, 
678;'  44  N.  W.  915;  Huntington  v. 
Attrill,  118  N.  Y.  365;  23  N.  E.  544; 
id.,  42  Hun,  459;  3  Thomp.  Corp. 
sec.  4244.  If  bank  directors  do  not 
manage  the  affairs  and  business  of 
the  bank  according  to  the  charter  and 
by-laws,  and  use  ordinary  diligence 
to  supervise  the  conduct  of  their 
office,  and  to  understand  the  condi- 
tion of  the  bank,  and  loss  ensues,  they 
are  liable  for  all  losses  their  miscon- 
duct may  inflict  either  upon  stock- 
holders or  creditors.  1  Morse,  Banks 
§  138;  17  Am.  &  Eng.  Enc.  Law,  109, 
and  cases  cited.  They  are  trustees 
for  depositors,  and  can  be  held  liable 
for  injuries  resulting  from  gross  neg- 
ligence on  their  part  in  allowing  the 
bank  to  be  held  out  to  the  public  as 
solvent  when  it  is  in  fact  insolvent. 
1  Morse,  Banks,  §  130a.  ...  For 
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false  statements  of  the  condition  of 
the  bank  published  by  authority  of 
the  directors  when  they  knew  of  the 
falsity,  or  with  reasonable  care  might 
have  known  it,  the  directors  are  per- 
sonally liable.  1  Morse,  Banks, 
§  132,  and  cases  cited;  Bolles,  Banlcs, 
§  4;  Shea  v.  Mabry,  1  Lea  (Tenn.), 
319;  Townsend  v.  WUliams,  117  N.  C. 
330;  23  S.  E.  461.  .  .  .  good  faith 
alone  will  not  excuse  them  when 
there  is  a  lack  of  the  proper  care,  at- 
tention and  circumspection  in  the 
affairs  of  the  corporation  which  is 
exacted  of  them  as  trustees.  Shea 
V.  Mabry,  and  Townsend  v.  Wil- 
liams, supra.  .  .  .  While  it  is  quite 
well  settled  that  an  action  can  be 
brought  against  the  directors  by 
depositors  and  other  creditors  for 
damages  caused  by  their  gross  mis- 
management, neglect  and  false  rep- 
resentations, and  this  without  first 
applying  to  the  corporation  itself,  or 
to  the  receiver  to  bring  such  action. 
There  have  been  authorities  that  -a, 
stockholder  could  not  maintain  such 
action  without  prior  demand  and  re- 
fusal; but  it  is  made  clear  that  this 
was  only  at  law,  and  that  in  equity, 
upon  proper  allegations,  a  stock- 
holder, as  well  as  a  creditor,  may 
maintain  the  action  directly,  and  in 
the  first  instance  against  the  direct- 
ors. 3  Thomp.  Corp.  §  4090;  2 
Morse,  Banks,  §  717.  But,  both  as 
to  third  parties  and  stockholders 
alike,  it  is  a  good  cause  of  action 
against  directors  that  they  declare  the 
dividend,  as  in  this  case,  out  of  the 
capital  stock  or  deposits  of  the  bank, 
and  not  out  of  its  earnings  (2  Morse, 
Banks,   §  717;  Gaffney  v.  Calvill,  6 
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§  2070.  Depreciation  of  stock — Remote  damages — Profits 
— Wrongful  cancellation  of  stock — Evidence. — Depreciation 
in  the  value  of  stock  of  a  bank  can  be  recovered  from  the  di- 
rectors and  officers  only  to  the  extent  that  it  is  caused  by  their 
negligence  and  for  loss  from  mere  errors  of  judgment  no  re- 
covery can  be  had.*  So  where  stock  is  depreciated  in  value 
by  reason  of  certain  negligent  acts  of  the  directors  and  stock- 
holders, a  stockholder  may  recover  therefor,  even  though  she 
obtained  said  stock  from  a  director  who  had  knowledge  of  such 
negligent  acts.''  And  if  stock  is  depreciated  in  value  by  the 
directors  declaring  a  dividend  out  of  capital,  such  directors  are 
responsible  in  damages  therefor.'^  But  damages  which  are  too 
remote  cannot  be  recovered  against  directors  and  officers  for 
breach  of  contract  in  depreciation  of  stock  consequent  upon 
their  mismanagement  or  neglect,  and  this  rule  will  exclude 
prospective  profits  from  the  carrying  out  of  the  contract  and 
the  consequent  increase  of  the  stock  of  plaintiff  and  of  the 
corporate  property.^'  Nor  can  damages  be  recovered  by  a 
minority  stockholder  for  an  injury  common  to  all  the  stock- 
holders, as  where  the  value  of  plaintiff's  stock  is  alleged  to 
have  been  destroyed  by  a  foreclosure  of  a  mortgage  on  the 
corporate  property,  with  the  consent  of  a  majority  of  the  stock- 
holders, to  enable  defendants  to  obtain  control  of  the  property.'^ 
Again,  the  business  ability  of  a  manager  of  a  company  holding 
stock  in  another  company,  or  as  to  the  losses  and  causes  of 
suspension  of  the  former  is  inadmissible  evidence  in  an  action 


Hill  [N.  Y.],  567),  and  also  that  they 
caused  false  reports  to  be  published 
by  the  directors  of  the  condition  of 
the  bank,  as  said  above,  it  is  not 
necessary  that  the  directors  should 
know  that  such  reports  are  false;  it  is 
their  duty  to  know  that  they  are  true. 
Huntington  V.  Attrill,  supra;  viz.  118 
N.  Y.  365;  23  N.  E.  544;  id.,  42  Hun, 
459);  3  Thomp.  Corp,  §4244;  Hauser 
v.  Tate,  85  N.  C.  81,  citing  Bank  v. 
Wulfekuhler,  19  Kan.  60;  Bank  v.  St. 
John,  25  Ala.  566,  and  United  Soc.  v. 
Underwood,    9    Bush    (Ky.),    609." 
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See  Thomp.  on  Corp.  sec.  4240;  sees. 
1705,  1706,  herein. 

<">  Warren  v.  Robison  (Utah,  1902), 
70  Pac.  989. 

"  Warren  v.  Robison  (Utah,  1902), 
70  Pac.  989. 

«  Gaffney  v.  ColviU,  6  Hill  (N.  Y.), 
567. 

»'  Cates  v.  Sparkman  (Tex.),  11  S. 
W.  846. 

1*  Niles  V.  New  York  Cent.  &  H.  R. 
R.  Co.,  71  N.  Y.  Supp.  271;  35  Misc. 
69,  aff'd  69  App.  Div.  144;  74  N.  Y. 
Supp.  617. 
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for  damages  for  the  actual  value  of  stock  wrongfully  cancelled 
by  the  latter  company .'^ 


§2071.  Transfers  of  stock. — The  value  of  stock  which 
the  corporation  officers  wrongfully  refuse  to  transfer  without 
lawful  excuse  may  be  recovered,  as  such  refusal  amounts  to  a 
conversion.^  Nor  will  a  corporation  be  allowed  to  profit  by 
its  wrongful  refusal  to  transfer,  and  such  transfer  will  be 
deemed  to  have  been  made  as  of  the  date  of  demand."  Again, 
damages  are  recoverable  when  sustained  by  a  breach  of  cor- 
porate duty  in  failing  to  exercise  the  required  diligence  to  as- 
certain whether  a  requested  transfer  of  stock  is  authorized,  to 
make  authorized  transfers,  and  prevent  those  unauthorized.* 
And  where  stock  bequeathed  is  wrongfully  transferred  by 
executors  so  that  its  identity  and  the  stock  is  lost,  the  cor- 
poration is  liable  for  its  value.'* 


°*  Republican  Newspaper  Co.  v. 
Northwestern  Assoc.  Press  (U.  S.  C. 
C.  A.  8th  C),  10  U.  S.  App.  72;  2  C. 
C.  C.  A.  282;  51  Fed.  377. 

'"  London,  Paris  &  Amer.  Bk.  v. 
Aronstein  (U.  S.  C.  C.  A.  Cal.),  54  C. 

C.  A.  663;  117  Fed.  601,  citing  Rals- 
ton V.  Banlt,  112  Cal.  208,  213;  44 
Pac.  476,  477;  Cook,  Stock  &  S.,  sees. 
289-292;  Low  Tr.  Stocks,  sec.  137; 
Morawetz,  Priv.  Corp.  sees.  216-221. 
See  sees.  1149-1179,  herein;  Bank  of 
America  v.  McNeil,  10  Bush  (Ky.), 
54;  Baltimore  City  Pass.  R.  Co.  v. 
Sewell,  35  Md.  238;  Plymouth  Bk.  v. 
Bank,  10  Pick.  (Mass.)  454;  Rio 
Grande  C.  Co.  v.  Bums,  82  Tex.  50; 
17  S.  W.  1643;  36  Am.  &  Eng.  Corp. 
Cas.  306;  and  examine  McLean  v. 
Charles  Wright  Med.  Co.,  96  Mich. 
479;  56  N.  W.  68;  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  V.  Third  Nat.  Bk.,  1  O.  C. 

D.  109;  Livezey  v.  Northern  P.  R.  Co. 
157  Pa.  75;  33  W.  N.  C.  126;  27 
Atl.  379.  That  Bank  of  England  is 
not  obligated  to  register  a  corpora- 
tion and  an  individual  as  joint  owners 
of  stock,  see  Law  Guarantee  &  T.  Soc. 
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V.  Bank  of  England,  L.  R.  24  Q.  B.  D. 
406;  8  R.  R.  &  Corp.  L.  J.  47.  The 
measure  of  damages  "is  (1)  the  value 
of  the  shares  at  the  time  of  the  refusal 
of  the  officers  of  the  company  to 
register  the  transfer;  (2)  the  divi- 
dends accrued  thereon  at  that  time; 
(3)  with  interest  to  the  date  of  trial, 
or  in  some  states  (and  this  is  the  bet- 
ter rule)  to  the  date  of  judgment.  .  .  . 
Where  the  company  wrongfully  trans- 
fers the  plaintiff's  shares  on  its  books 
to  some  one  else,  the  conversion  takes 
place  at  the  date  of  the  transfer,  and 
the  measure  of  damages  is  the  value 
of  the  stock  at  that  time. ' '  2  Thomp- 
son's Comm.  on  Corp.  sec.  2471. 

"  Real  Est.  Trust  Co.  v.  Bird,  90 
Md.  229;  44  Atl.  1048. 

'*  Geyser-Marion  Gold  Min.  Co.  v. 
Stark  (U.  S.  C.  C.  A.  Utah),  45  C.  C. 
A.  467;  106  Fed.  558;  53  L.  R.  A. 
684.  See  Wooten  v.  Wilmington  & 
W.  R.  Co.,  128  N.  C.  119;  38  S.  E. 
298. 

™  Wooten  V.  Wilmington  &  W.  R. 
Co.,  128  N.  C.  119;  38  S.  E.  298. 


FIDUCIARY  AND   OTHBE   SPECIAL  KELATIONS.   §  2072 


§  3072.  Refusal  to  allow  examination  of  books,  etc. — 
Damages  proximately  and  legally  resulting — Eemote,  etc., 
damages — Costs  and  counsel  fees. — Where  officers  of  a  cor- 
poration refuse  to  allow  a  stockholder  to  examine  its  books,  the 
latter  may  maintain  an  action  for  damages.'*  And  snch  dam- 
ages as  are  the  proximate  and  legal  result  of  the  refusal  of  a 
president  of  a  corporation  to  allow  a  stockholder  to  inspect  the 
books  are  recoverable  where  such  officer  has  not  acted  in  bad 
faith,  but  damages  which  are  speculative  and  remote -will  not 


'™  Bourdette  v.  Sieward,  52  La. 
Ann.  1333;  27  So.  724.  In  this  case 
Blanchard,  J.,  said:  "From  these 
averments  it  appears  that  plaintiff's 
contention  is  that  he  was  damaged  in 
two  ways:  First,  that  for  want  of  in- 
formation, knowledge  and  facts  ille- 
gally denied  him,  he  did  not  sell  cer- 
tain shares  of  stock,  and  thereby  lost 
a  profit  on  the  same;  and,  second, 
that,  by  reason  of  his  being  kept  in 
ignorance  of  salient  facts  through  the 
denial  of  inspection  of  the  books,  he 
purchased  other  shares  of  stock, 
which  proved  to  be  worth  greatly 
less  than  the  price  paid,  and  which  he 
would  not  have  bought  had  his  right 
of  inspection  not  been  denied.  In 
effect,  he  charges  that  he  was  put  in  a 
false  position  by  the  act  of  defendant, 
and  loss  ensued  to  him  as  the  direct 
consequence  of  this  act  or  omission  of 
duty  on  the  part  of  defendant.  In 
effect,  further,  he  charges  that,  if  de- 
fendant had  not  suppressed  the  in- 
formation, the  additional  stock  would 
not  have  been  purchased,  and  that 
the  consequent  loss  is  the  defendant's 
and  must  be  borne  by  him.  It  is  an 
allegation  of  the  violation  of  right  and 
duty  by  defendant,  which  act  con- 
stituting the  violation  injured  plain- 
tiff in  just  so  many  dollars.  The  im- 
possibility of  the  proof  of  this  does 
not  appear  with  certainty,  and  plain- 
tiff should  have,  at  least,  been  given 
the  opportunity  to  prove  it  by  going 


to  trial  on  the  merits.  What  will  be 
the  final  outcome  of  the  case  will  de- 
pend upon  the  proof  administered, 
and  on  the  character  of  the  damages 
suffered — whether  sufficiently  direct 
and  proximate  to  warrant  recovery, 
or  too  remotely  consequential,  specu- 
lative, or  uncertain  to  justify  it.  .  .  . 
Let  the  case  go  to  trial  on  its  merits. 
.  .  .  The  legal  right  of  a  stockholder 
of  a  corporation  to  examine  the  cor- 
porate books  is  a  right  which  gives 
him  a  cause  of  action  at  law  for 
damages  against  the  corporate  offi- 
cers if  they  refuse  to  allow  the  inspec- 
tion. 2  Cook  Stock  &  Stockh.  &  Corp. 
Law,  §  512;  State  v.  New  Orleans 
Gaslight  Co.,  49  La.  Ann.  1556;  22  So. 
815."  The  principal  case  was  an 
appeal  from  a  decree  maintaining  an 
exception  of  no  cause  of  action,  and 
dismissing  the  demand  of  the  plain- 
tiff as  the  case  of  a  nonsuit.  The 
judgment  appealed  from  was  avoided 
and  reversed  and  the  exception  of  no 
cause  of  action  was  overruled  and  the 
cause  was  remanded  for  further  pro- 
ceedings. See  same  case,  next  note, 
herein.  As  to  common-law  action 
for  damages  for  refusal,  see  2  Cook  on 
Corp.  (4th  ed.)  sec.  512,  citing  Lewis 
v.  Brainerd,  53  Vt.  510.  As  to  stat- 
utes giving  actions  for  damages  for 
refusing  shareholder  inspection  of 
books  and  papers,  see  Thompson's 
Comm.  on  Corp.  sees.  4410  et  seq. 
See  also  Compilation  of  Statutes,  3 
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be  allowed.^  But  costs  and  counsel  fees  of  mandamus  pro- 
ceedings to  compel  an  inspection  of  corporate  books  cannot  be 
recovered  as  damages  for  refusal  to  permit  a  stockholder  to 
make  such  examination.^ 


§  2073.  Statutory  liability  for  «  all  damages  "  from  fail- 
ure to  make  reports,  etc — Unliquidated  damages. — If  a 

statute  makes  the  officers  of  a  corporation  liable  for  all  damages 
resulting  from  the  failure  to  make  true  reports,  etc.,  a  claim 
for  unliquidated  damages  for  breacli  of  a  contract  on  account 
of  the  insolvency  of  the  corporation  will  be  recoverable.'^  In 
this  case  Baker,  Dist.  J.,  said :  "  It  is  next  contended  that  the 
damages  arising  from  the  breach  of  an  executory  contract, 
where  the  plaintiffs  have  parted  with  nothing,  is  not  within  the 
purview  of  the  statute  which  charges  directors  for  defaults  in 


Cook  on  Corp.  (4th  ed.)  bottom  pages 
2362-2660. 

'  Bourdette  v.  Sieward,  107  La. 
258;  31  So.  630,  Nicholls,  C.  J.,  said: 
"There  is  no  doubt  that  our  previous 
decision  having  determined  that  the 
plaintiff  had  been  deprived  of  a  legal 
right,  plaintiff  is  entitled  to  recover 
damages  against  the  defendant  to 
some  extent.  .  .  .  We  do  not  think 
that,  for  the  denial  of  the  ofhcer  in 
charge  of  the  books  of  a  corporation 
to  permit  a  stockholder  to  inspect 
the  same  on  a  given  day,  he  should  be 
held  liable  to  that  stockholder  for  the 
subsequent  falling  in  value  of  his 
stock  from  collateral  causes,  not  due 
to  something  which  an  inspection  of 
the  business  affairs  of  the  corpora- 
tion, through  the  books,  would  have 
disclosed;  nor  do  we  think  that  he 
should  be  held  liable  for  depreciation 
of  stock  from  causes  of  which  the 
general  public  were  advised,  without 
the  necessity  of  an  inspection  of  the 
books.  We  have  no  reason  to  sup- 
pose that  the  defendant  in  this  case 
was  chargeable  with  bad  faith  in  his 
course.  He  doubtless  did  what  he 
conceived  to  be  his  right  and  his  duty 
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in  the  premises.  We  may  say  here 
that  there  is  no  evidence  in  the  record 
to  show  that,  as  an  officer  of  the  cor- 
poration, he  had  absolute  control  of 
the  books.  His  action  may  have 
been  controlled  by,  and  subordinated 
to,  the  will  of  the  board  of  directors. 
From  a  consideration  of  the  whole 
case,  we  are  of  the  opinion  that  the 
judgment  should  not  stand.  The 
damages  claimed  are  remote,  collat- 
eral and  speculative,  and,  besides 
this,  are  not  supported  by  sufficient 
evidence."  Blanohard,  J.,  dissented: 
"Holding  that,  even  if  plaintiff  be 
only  entitled  to  recover  damages  for 
deprivation  of  a  legal  right,  the 
amount  allowed  is  inadequate,  con- 
sidering his  large  holdings  of  stock.in 
the  Gaslight  Company  at  the  time, 
and  the  extent  and  magnitude  of  the 
transactions  in  the  shares  of  that 
company  upon  the  stock  market," 
and  Provosty,  J.,  concurred  with 
Blanchard,  J. 

'  Clason  V.  Nassau  Ferry  Co.,  45 
N.  Y.  Supp.  675;  20  Misc.  315. 

» MacVeagh  v.  Wild  (U.  S.  C.  C. 
D.  Ind.),  95  Fed.  84. 


PIDTJCIAKY  AND   OTHER  SPECIAL  KELATIONS.   §  2074 

the  performance  of  official  duty.  It  is  insisted  that  the  liability 
for  breach  of  the  contract  is  one  for  the  recovery  of  unliqui- 
dated damages  representing  profits  only,  and  is  not  such  a  cor- 
porate liability  as  can  be  enforced  against  the  defendant  under 
the  statute  of  this  state.  .  .  .  The  distinction  between  a  stat- 
ute which  provides  that  the  liability  shall  be  for  all  '  existing 
debts '  and  one  which  provides  that  the  liability  shall  be  for 
'  all  damages  '  is  so  clear'  and  marked  that  a  decision  under  the 
former  can  have  no  controlling  force  in  a  case  coming  under 
the  latter.  The  legislature  of  this  state  has  enacted  that  the 
liability  shall  be  for  all  damages  resulting  from  a  failure  to  make 
reports  as  provided  by  the  statute.  Manifestly  the  words  of 
the  statute  embrace  unliquidated  damages  just  as  certainly  as 
they  do  liquidated  damages."  * 


§  3074.  Profits  of  officers — Promoter's  profits. — A  direct- 
or's profits,  measured  by  the  value  of  the  property  less  the 
sum  paid,  may  be  recovered  by  a  judgment  creditor  where  said 
director  purchases  a  stock  of  merchandise  of  the  corporation 
at  a  mortgage  sale.°  So  profits  fraudulently  obtained  by  a 
promoter,  under  a  secret  agreement  with  the  owner  of  a  patent 
right  for  the  sale  thereof,  may  be  recovered  where  he  conceals 
such  fact  and  organizes  a  corporation  for  the  purchase  of  said 
right  on  the  basis  of  a  certain  sum,  representing  it  as  the 
lowest  amount  for  which  the  patent  right  could  be  pur- 
chased, the  stockholders  being  led  to  believe  that  he  has  no 


*  The  words  of  the  statute  are, 
"Shall  be  jointly  and  severally  liable 
for  all  damages  resulting  from  such 
failure,"  etc.  2  Burns 's  Ann.  Stat. 
Rev.  1894,  sec.  5073.  See  also  Mill- 
Dam  Foundry  v.  Hovey,  21  Pick. 
(Mass.)  417.  Examine  Thompson's 
Comm.  on  Corp.  sees.  3110-3113; 
Victory  Webb  P.  &  F.  M.  Mfg.  Co.  v. 
Beecher,  26  Hun  (N.  Y.),  48,  aff'd  97 
N.  Y.  651.  That  the  character  of 
such  statute  is  generally  held  to  be 
penal,  see  Thompson's  Comm.  on 
Corp.  sec.  4242,  and  as  to  classifica- 
tion thereof,  see  id.,  sec.  4240.  But 
see  Flash  v.  Conn,  109  U.  S.  371. 


=  Fishel  V.  Goddard  (Colo.  1902), 
69  Pae.  607,  citing  Nix  v.  Miller,  26 
Colo.  203;  57  Pao.  1084;  Goddard  v. 
Importing  Co.,  9  Colo.  App.  306;  48 
Pac.  279;  Canning  Co.  v.  Fraser,  81 
Tex.  407;  17  S.  W.  25.  See  Mulvane 
V.  O'Brien,  58  Kan.  463;  49  Pac.  467; 
7  Am.  &  Eng.  Corp.  Cas.  N.  S.  139;  15 
Nat.  Corp.  Rep.  4;  Thompson's 
Comm.  on  Corp.  sees.  4024  et  seq.; 
id.  sees.  4040  et  seq.;  2  Cook  on  Corp. 
(4th  ed.)  sec.  650.  As  to  secret  or 
wrongful  profits  of  agents,  see  sec. 
2056,  herein. 
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other  interest  than  that  which  he  possesses  in  common  with 
them." 

§  3075.  Breach  of  contract  to  employ  one  as  manager 
where  he  turns  over  property  to  corporation. — If  a  person 
turns  over  certain  property  to  a  corporation  subject  to  certain 
liabilities  in  consideration  of  a  contract  made  with  a  corpora- 
tion and  its  promoters  to  elect  said  person  as  its  manager,  the 
relationship  to  cease  only  by  mutual  agreement,  and  there  is  a 
breach  of  said  contract,  the  measure  of  damages  are  merely 
those  resulting  from  the  breach  and  not  necessarily  or  probably 
the  net  value  of  such  property  above  the  liabilities.' 


§  3076.  OflScers  and  promoters — Recovery  of  interest. — 

Interest  may  be  charged  upon  a  judgment  fixing  the  liability 
of  stockholders  of  an  insolvent  bank,  but  interest  will  not  be 
allowed  from  the  commencement  of  the  action.  It  may,  how- 
ever, enter  into  the  ascertainment  of  their  liability  where  it 


°  Second  Nat.  Bk.  v.  Greenville 
Screw-Point  S.  F.  P.  Co.,  23  Ohio 
Cir.  Ot.  R.  274;  Cook  v.  Southern 
Columbian  C.  Co.,  75  Miss.  121;  21 
So.  795.  See  Burbank  v.  Dennis,  101 
Cal.  90;  35  Pac.  444;  44  Am.  &  Eng. 
Corp.  Cas.  676;  Yale  Gas-Stove  Co.  v. 
Wilcox,  64  Conn.  101;  29  Atl.  303;  25 
L.  R.  A.  90;  Exter  v.  Sawyer,  146 
Mo.  302;  47  S.  W.  951;  10  Am.  & 
Eng.  Corp.  Cas.  N.  S.  492;  Barbar  v. 
Martin  (Neb.  1903),  93  N.  W.  722; 
Loudenslager  v.  Woodbury  Heights 
L.  Co.,  56  N.  J.  Eq.  411;  41  Atl.  1115; 
Woodbury  Heights  L.  Co.  v.  Louden- 
slager, 55  N.  J.  Eq.  78;  35  Atl.  436;  43 
Atl.  671;  Richardson  v.  Graham,  45 
W.  Va.  134;  30  S.  E.  92;  Milwaukee 
Cold-storage  Co.  v.  Dexter,  99  Wis. 
214;  74  N.  W.  976;  40  L.  R.  A.  837;  8 
Am.  &  Eng.  Corp.  Cas.  N.  S.  724;  Re 
Hess  Mfg.  Co.,  23  Can.  S.  C.  644;  Re 
Olympia,  67  L.  J.  Ch.  N.  S.  433;  (C. 
A.)  [1898]  2  Ch.  153;  78  Law  T.  Rep. 
629,  rev'g  78  Law  T.  Rep.  159.  See 
Thompson's  Comm.  on  Corp.  sees. 
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465,  466  (where  it  is  declared  that, 
"It  has  been  said  that  in  such  cases 
equity  does  not  give  damages,  but 
decrees  a  restoration  of  the  thing 
wrongfully  taken,  that  is,  the  money 
received  or  an  equal  sum,  with  in- 
terest," and  also  that  promoters  are 
liable  at  law  in  such  cases);  id.  sec. 
416,  418,  451,  506,  4218;  2  Cook  on 
Corp.  (4th  ed.)  sec.  650. 

'  Marston  v.  Singapore  Rattan 
Co.,  163  Mass.  296;  39  N.  E.  1113. 
There  were  two  actions  in  this  case, 
one  being  against  the  company.  The 
plaintiff  had  enjoyed  the  benefit  of 
the  transaction  for  more  than  eight 
months  before  his  discharge  which 
constituted  the  breach  and  the  par- 
ties could  not  be  restored  to  their 
original  positions  so  that  the  plain- 
tiff could  not  rescind  and  recover  the 
value  of  the  property,  but  only  dam- 
ages for  breach  of  the  contract.  See 
2  Cook  on  Corp.  (4th  ed.)  bottom 
page  1452,  note. 


FIDUCIAEY  AND  OTHEE  SPECIAL  RELATIONS.   §§  2077,  2078 

does  not  exceed  the  par  value  of  the  stock.'  Interest  may 
also  be  recoverable  against  promoters  on  stock  illegally  voted 
to  them,  from  the  date  said  stock  acquired  a  recognized  market 
value.' 

§  2077.  Oificers,  etc. — Set-off  and  counterclaim. — Moneys 
of  a  municipal  corporation  unlawfully  paid  to  an  officer  thereof 
maybe  set  off  in  an  action  to  recover  the  salary  of  such  officer.'" 
But  a  corporation,  in  a  suit  against  it  on  contract  by  an  officer, 
cannot  counterclaim  for  an  injury  to  corporate  rights  caused  by 
illegal  conduct  in  office  of  such  officer." 


STJBD.   V.      ATTORNEYS,  SOLICITORS  AND  COUNSELORS. 

§  2078.  Negligence,  want  of  skill  or  diligence — Errors  of 
judgment. — A  recovery  may,  in  general,  be  had  against  an  at- 
torney for  the  failure  to  exercise  such  care,  skiU  and  diligence 
in  his  client's  matters  as  ai-e  required  of  men  in  his  profession, 
but  not  for  honest  mistakes  of  judgment  when  he  exercises  the 
required  skill  and  diligence,  especially  upon  doubtful  legal 
questions.'-  When  an  attorney  becomes  chargeable  with  neg- 
ligence, or  unskillfulness,  his  contract  is  violated  and  the  ac- 
tion may  be  sustained  immediately ;  perhaps  in  that  event  no 
more  than  nominal  damages  may  be  proved  and  no  more  re- 
covered ;  but  proof  of  the  actual  damage  may  extend  to  facts 
that  occur  arid  grow  out  of  the  injury  even  up  to  the  date  of 
the  verdict,  and  therefore  the  damage  is  not  the  cause  of  the 
action.''  So  where  the  cause  of  action  is  the  breach  of  duty 
by  the  attorney  and  not  for  damages,  which  are  only  the  inci- 
dent, a  recovery  can  be  had  for  the  actual  loss  sustained  by 


'  Mahoney  v.  Bernhard,  169  N.  Y. 
589;  62  N.  E.  1097,  aff'g  45  App.  Div. 
499;  63  N.  Y.  Supp.  642;  Laws,  1892, 
c.  689. 

'  East  Tenn.  Land  Co.  v.  Leeson, 
183  Mass.  37;  66  N.  S.  427. 

'"  Wood  V.  Mayor  of  New  York,  73 
N.  Y.  556. 

"  Davidson  v.  Westchester  Gas- 
light Co.,  99  N.  Y.  558;  2  N.  E.  892. 

"Humboldt  Bldg.  Assn.  Co.  .v. 
Ducker's  Extx.,  23  Ky.  L.  Rep.  1073; 


64  S.  W.  671.  When  not  liable  for 
errors  and  mistakes.  Malone  v. 
Gerth,  100  Wis.  166;  75  N.  W.  972. 
Attorney  is  not  an  insurer  of  the  cor- 
rectness of  his  judgment  or  work 
where  he  proceeds  honestly  and  with 
reasonable  care  and  skill.  Ahlhauser 
V.  Butler  (U.  S.  C.  C.  E.  D.  Wis.),  57 
Fed.  121. 

"  WUcox  V.  Plummer,  4  Pet.  (U. 
S.)  172. 
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the  attorney's  negligence,  even  though  no  damages  are  proven." 
And  if  the  damage  sustained  by  a  party  is  under  an  employ- 
ment not  connected  with  an  attorney's  professional  conduct, 
his  remedy  will  be  at  law  and  not  by  way  of  summary  relief 
through  the  court.^^  Only  nominal  damages  are,  however,  re- 
coverable where  no  substantial  injury  is  shown  to  have  resulted 
from  the  attorney's  negligence.'^ 

§  2079.  Conduct  of  suit  or  proceedings — Failure  to  levy 
execution — Loss  of  debt  or  case. — Where  by  his  attorney's 
delay  in  suing  on  a  note  the  same  becomes  barred  b)'-  the  stat- 
ute of  limitations  and  so  uncollectible,  the  amount  thereof  is 
recoverable  from  such  attorney."  And  the  amount  which 
would  have  been  recovered,  less  the  stipulated  fee  for  services, 
measures  the  liability  of  an  attorney  for  failure  to  prosecute 
an  appeal  from  an  appraiser's  decision  on  protest  of  an  imposi- 
tion of  customs  duties."  So  expenses  of  preparing  the  ap- 
peal, etc.,  may,  at  least,  be  recovered,  where  a  cause  of  action 
is  sufficiently  stated,  for  negligence  of  an  attorney  in  failing  to 
sue  out  a  writ  of  error  or  to  take  an  appeal  in  time  according 
to  his  agreement."  But  where  a  judgment  has  been  rendered 
after  a  trial  upon  the  merits,  neither  the  amount  involved  in 
the  action  nor  the  costs  paid  by  reason  of  the  judgment  con- 
stitutes a  basis  of  damages  against  an  attorney  for  his  negli- 
gence in  failing  to  appeal  from  said  judgment.*  Again,  an 
attorney  is  liable  for  a  debt  lost  by  proceeding  clearly  contrary 
to  the  statute  or  well  settled  decisions.^'  And  if,  through  an 
attorney's  negligence,  a  judgment  is  obtained  against  his  client 
for  an  arrest  under  a  void  writ,  the  amount  thereof,  with  ad- 
judged costs  and  costs  of  suit  are  recoverable  from  the  former 
by  the  latter.     If,  however,  the  damages  recovered  against  the 


"  Lawall  V.  Groman,  180  Pa.  532; 
40  W.  N.  C.  197;  37  Atl.  98;  2  Am. 
Neg.  Rep.  69. 

"  In  re  Hamman,  75  N.  Y.  Supp. 
775;  37  Misc.  417. 

"  Arnold  v.  Robertson,  3  Daly  (N. 
Y.),   298. 

"  Fox  V.  Jones  (Tex.  App.),  14  S. 
W.  1007. 
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"  Childs  V.  Comstock,  69  App.  Div. 
(N.  Y.)  160;  74  N.  Y.  Supp.  643. 

"Rosebud  Min.  &  MiU.  Co.  v. 
Hughes  (Colo.  App.  1901),  64  Pac. 
247. 

2»Comelisen  v.  Ort  (Mich.  1903), 
93  N.  W.  617;  9  Det.  L.  N.  604. 

21  Ablhauser  v.  Butler  (U.  S.  C.  C. 
E.'d.  Wis.),  67  Fed.  121. 
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client  are  largely  punitive  and  not  the  proximate  result  of  the 
attorney's  negligence,  the  full  amount  thereof  cannot  he  re- 
covered from  the  latter  by  the  former.^^  But  where  damages 
are  sought  against  an  attorney,  claimed  to  have  been  occasioned 
by  his  negligence  or  gross  ignorance  of  the  law  in  bringing  a 
wrong  form  of  action,  and  the  evidence  fails  to  sustain  the 
claim,  no  recovery  can  be  had.^  Nor  is  an  attorney  liable  for 
failure  to  have  an  execution  levied  on  property,  before  the  ex- 
piration of  the  judgment  lien,  where  the  judgment  debtor  has 
no  property.^  Nor  can  a  recovery  be  had  from  an  attorney  for 
the  loss  of  a  case  where  it  does  not  result  from  the  want  of,  or 
failure  to  exercise  reasonable  skill  and  knowledge,  or  from 
negligence  on  his  part.^ 

§  2080.  Breach  of  contract — ^Loss  of  note  entrusted  for 
collection — Money  collected — Interest. — Only  the  damages 
actually  sustained  by  the  client  for  breach  of  a  contract  to  per- 
form certain  services  can  be  recovered  from  an  attorney,  even 
though  a  large  retainer  has  been  paid  him.^  And  if  an  attor- 
ney is  to  receive  a  certain  percentage  of  the  sum  recovered  for 
his  client,  and  there  is  a  breach  of  the  contract,  the  measure  of 
damages  will  be  the  specified  proportion  of  the  amount  so  re- 
covered, with  interest  from  the  date  of  the  receipt  of  said 
amount.^  So  a  recovery  may  be  had  against  an  attorney  for 
his  negligent  loss  of  a  note  entrusted  to  him  for  collection  and 
also  for  all  damages  resulting  therefrom.^  And  the  face  of 
the  note  and  interest  admeasure  the  damages  recoverable 
against  a  solicitor  who  has  received  such  note  for  collection 
and  has  negligently  lost  it  and  failed  to  account  therefor.*  So 
the  amount  of  money  collected  by  an  attorney  can  be  recovered 
as  damages,  with  interest  from  the  time  of  collection,  where  it 
was  wrongfully  retained  or  used  by  him,  or  otherwise  from  the 


"  Forrow  v.  Arnold  (R.  I.),  47  Atl. 
693. 

^  Eberhardt  v.  Harkless  (U.  S.  C. 
C.  Mo.),  115  Fed.  816. 

"  SiddaU  v.  Haight,  132  Cal.  320; 
64  Pac.  410. 

^  Isham  V.  Parker,  3  Wash.  755;  29 
Pac.  835. 


»  Quinn  v.  Van  Pelt,  56  N.  Y.  417, 
rev'g  36  Super.  Ct.  (4  J.  &  S.)  279. 

^''  Bartlett  v.  Odd  Fellows  Sav.  Bk., 
79  Cal.  218;  21  Pac.  743. 

28  Gould  V.  Blanchard  (Can.),  29  N. 
S.  361. 

™  Gould  V.  Blanchard  (Can.),  29  N. 
S.  361. 
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time  of  demand  made."  It  is  decided,  however,  that  interest 
should  not  be  charged  against  him  by  a  client  on  the  gross  amount 
of  money  collected  but  only  on  the  balance  after  deducting 
costs  and  counsel  fees.''  Demand  should  also  have  been  made 
upoii  an  attorney  to  warrant  a  recovery  of  interest  on  money 
collected  by  him  on  bond  and  mortgage,  unless  he  has  used  it 
for  personal  purposes.^ 

§  2081.  Erroneous  advice. — Damages  are  recoverable  where 
advice  is  so  negligently  and  unskillfully  given  as  that  a  loss  is 
sustained  by  following  the  same,®  and  this  is  true  where  the 
attorney  is  culpably  negligent  in  this  respect.'*  But  an  at- 
torney is  not  liable  for  the  loss  resulting  from  following  his  ad- 
vice, though  he  mistakes  the  law,  where  the  point  is  one  upon 
which  members  of  the  profession,  possessed  of  reasonable  skill 
and  knowledge,  may  differ,  nor  on  which  a  reasonable  doubt 
may  be  entertained  by  well  informed  lawyers,  and  the  law  in 
regard  thereto  is  not  at  that  time  settled  by  the  courts.''  And 
in  order  that  damages  may  be  recovered  against  an  attorney 
for  nonobservance  of  rules  of  courts,  the  decisions  of  courts  of 
equal  authority  must  be  reasonably  harmonious  .'^ 

§  2083.  Collusive  or  wrongful  acts — Abuse  of  process — 
False  statements — Punitive  damages. — A  client  may  recover 
losses  sustained  by  him  by  reason  of  the  collusive  and  wrong- 
ful acts  of  his  solicitor,  in  combining  with  opposing  counsel  to 
prevent  such  client's  recovery,  and  by  other  acts  inimical  to 


so  Nisbet  V.  Lawson,  1  Ga.  275. 

=>  Hover  v.  Heath,  3  Hun  (N.  Y.), 
283. 

^'  Williams  v.  Storrs,  6  Johns.  Ch. 
(N.  y.)  353.  See  as  to  demand  as 
prerequisite  to  a  recovery,  generally, 
Banner  v.  D'Auby,  69  N.  Y.  Supp. 
891;  34  Misc.  525;  Taylor  v.  Bates,  5 
Cow.  (N.  Y.)  376;  Walradt  v.  May- 
nard,  3  Barb.  (N.  Y.)  584. 

S3  Cochrane  v.  Little,  71  Md.  323; 
18  Atl.  698;  30  Cent.  L.  J.  119. 

"  Estate  of  A.  B.,  1  Tuck.  (N.  Y.) 
247. 
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''  Citizens'  Loan,  F.  &  S.  Assoc,  v. 
Friedley,  123  Ind.  143;  23  N.  E.  1075; 
7  L.  R.  A.  669.  An  attorney  cannot 
be  charged  with  negligence  when  he 
accepts  as  a  correct  exposition  of  the 
law  a  decision  of  the  supreme  court 
in  his  state  upon  the  question  of  lia- 
bility of  stockholders  of  corporations 
of  the  state  in  advance  of  any  deci- 
sion thereon  by  the  supreme  court  of 
the  United  States.  Marsh  v.  Whit- 
more,  21  Wall.  (U.  S.)  178. 

™  Ahlhauser  v.  Butler  (U.  S.  C.  C. 
E.  D.  Wis.),  57  Fed.  121. 
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his  client's  interests.^  And  an  attorney  by  abuse  of  process 
may  render  himself  liable  in  damages.^  He  is  also  responsible 
in  damages  where,  through  false  representations,  he  induces  a 
settlement  of  a  suit  by  his  client  and  obtains  a  large  fee  for 
services.*  And  if  a  married  woman,  relying  upon  her  attor- 
ney's false  statement  that  she  is  legally  divorced,  marries  again, 
she  can  recover  punitive  damages  from  him.** 

§  2083.  Failure  to  obey  instructions  of  client. — Damages 
may  be  recovered  by  a  client  for  failure  of  his  solicitor  to  obey 
instructions  to  register  a  judgment  in  consequence  of  which 
neglect  the  client  is  unable  to  recover  his  judgment  debt." 
But  a  recovery  cannot  be  had  against  a  client  for  failure  to 
bring  a  suit  of  a  particular  character  where  his  instructions  to, 
sue  do  not  cover  a  suit  of  that  particular  nature.*^ 

§  2084.  Breacli  of  contract  by  client — Wrongful  dis- 
charge of  attorney. — Damages  may  be  recovered  from  a  client 
for  breach  of  his  contract  of  employment  made  with  an  attor- 
ney, although  he  may  elect  to  sue  on  a  quantum  meruit  for 
the  reasonable  value  of  the  services  performed.^'*  And  where 
an  attorney  is  discharged  without  cause,  having  fully  per- 
formed his  agreement  up  to  that  time,  the  measure  of  damages 
is  decided  to  be  the  sum  stipulated  to  be  paid  for  his  services 
under  the  contract.^'  If  the  attorney's  agreed  compensation  is 
contingent  upon  the  successful  result  of  a  suit,  the  measure  of 
damages  recoverable  by  him,  where  his  client  has  prevented 
his  full  performance  of  the  services  contemplated  under  the 
contract,  is  the  reasonable  value  of  the  services  rendered  and 
not  the  contingent  fee.* 

§  2085.  Court  or  judge  not  liable  for  disbarment  of 
attorney. — Damages  cannot  be  recovered  against  a  judge  of  a 


3'  Clark  V.  Baird,  29  N.  B.  620. 

'^Dishaw  v.  Wadleigh,  15  App. 
Div.  (N.  Y.)  205;  44  N.  Y.  Supp.  207. 

'°  Jones  V.  Dusinberre,  15  Wkly. 
Dig.  (N.  Y.)  280. 

*"  Hill  V.  Montgomery,  84  111.  App. 
300,  aff'g  56  N.  E.  320. 

"  Hett  V.  Pun  Pong,  18  Can.  S.  C. 
290. 


«  Lord  V.  Hamilton,  34  Ore.  443; 
56  Pac.  525. 

"  French  v.  Cunningham,  149  Ind. 
632;  49  N.  E.  797. 

"Webb  V.  Trescony,  76  Cal.  621; 
18  Pac.  796. 

^^  So  held  in  French  v.  Cunning- 
ham, 149  Ind.  632;  49  N.  E.  797. 

2139 


§  2086  PrDTTCIAEY  AKD  OTHER   SPECIAL  EBLATIOKS. 

court  of  general  jurisdiction,  for  removing,  whilst  holding 
court,  an  attorney  at  law,  from  the  bar,  for  malpractice  and  mis- 
conduct in  his  office,  the  court  being  empowered  by  statute  to 
remove  attorneys  for  "  any  deceit,  malpractice  or  other  gross 
misconduct;"  and  the  attorney  removed,  having  been  heard  in 
explanation  of  his  conduct  in  the  transaction  which  was  the 
subject  of  complaint.  Nor  will  the  judge  be  liable,  even  if  the 
court,  in  making  the  removal  exceeds  its  jurisdiction,  unless, 
perhaps,  in  the  case  where  the  act  is  done  maliciously  or  cor- 
ruptly.*" 


§  2086.  Recovery  by  third  persons  against  attorney,  etc. — 

Damages  occasioned  by  an  attorney's  acts  in  causing  void  or 
irregular  process  to  be  issued  are  recoverable  by  the  party 
against  whom  the  process  is  enforced,  but  where  the  process  is 
issued  by  a  court  of  competent  jurisdiction,  after  hearing  had, 
a  recovery  cannot  be  had,  even  though  such  order  is  thereafter 
set  aside  as  erroneous  ;  and  if  the  process  be  such  as  a  court 
of  general  jurisdiction  may  award,  but  is  irregular  by  reason  of 
the  nonperformance,  by  the  party  procuring  it,  of  some  pre- 
liminary requisite,  or  the  existence  of  some  fact  not  disclosed 
in  his  application  therefor,  it  must  be  regularly  vacated  by 
order  before  an  action  for  damages,  occasioned  by  the  enforce- 
ment, can  be  maintained.^'  Again,  an  attorney  is  not  liable 
to  the  owner  of  property  where  he  orders  the  attachment 
thereof  under  his  client's  instructions.''^  And  where  there  is 
no  fraud,  collusion,  or  falsehood  by  an  attorney,  and  no  privity 
of  contract  between  him  and  a  person  who  loans  money  to  his 
client  on  the  strength  of  a  certificate  of  title  given  the  latter 
under  his  sole  employment,  such  third  party  cannot  recover 
from  the  attorney  any  resulting  loss  sustained  by  reason  of  the 
loan.'"    Nor  can  a  recovery  be  had  for  negligence  as  an  at- 


^«  RandaU  v.  Brigham,  7  WaU.  (U. 
S.)  323.     See  sec.  2096,  herein. 

"  Fischer  v.  Langbein,  103  N.  Y. 
84;  2  N.  Y.  St.  R.  768;  8  N.  E.  251. 
See  id.,  2  N.  Y.  St.  R.  268;  4  Cent. 
215,  aff'g  13  Abb.  N.  C.  10;  65  How. 
(N.  Y.)  382,  aff'g  10  Abb.  N.  C.  128; 
62  How.  (N.  Y.)  238. 
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*'  Dawson  v.  Buford,  70  Iowa,  127. 
See  sec.  2083,  herein.  Examine 
Foster  v.  Wiley,  27  Mich.  244;  15 
Am.  Rep.  185;  Walsh  v.  Cochran,  63 
N.  Y.  181;  20  Am.  Rep.  519. 

"  Savings  Bk.  v.  Ward,  100  U  S. 
195. 
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torney,  where  the  relation  of  attorney  and  client  does  not  ex- 
ist, as  where  the  employment  was  by  plaintiff's  husband  and 
the  attorney  was  not  aware  that  he  was  acting  for  the  wife.* 
Nor  are  damages  recoverable  hj  a  third  person  against  an  at- 
torney for  an  act  of  his  client  in  following  advice  given  by 
said  attorney.^'  Nor  can  a  recovery  be  had  against  an  attorney 
for  false  imprisonment  of  a  defendant  resulting  from  his  ad- 
vice to  a  justice,  such  advice  being  given  in  good  faith  and 
with  no  attempt  to  injure  the  party.^  And  where  it  does  not 
appear  that  a  judge  of  a  police  court  failed  to  act  within  the 
scope  of  his  authority  in  convicting  a  person  of  violating  a  city 
ordinance,  damages  cannot  be  recovered  from  a  city  attorney 
for  procuring  such  judgment,  although  it  is  void,  unless  he 
acted  corruptly  or  maliciously.^  Nor  can  a  recovery  be  had 
against  plaintiff's  attorney  for  an  illegal  arrest  unless  he  of- 
ficially interferred  in  directing  the  same.^ 

§  3087.  Counterclaim,  set-off  and  recoupment — Damages 
resulting  from  an  attorney's  negligence  may  be  availed  of  as 
a  counterclaim  in  an  action  for  his  services.®  But  if  damages  so 
resulting  are  unliquidated  and  uncertain  damages  founded  on 
a  tort,  they  cannot,  as  such,  where  the  statute  so  provides,  be 
set  off  against  a  certain  demand.'*  Nor  can  damages  for  an 
attorney's  claimed  negligence  be  recouped  in  an  action  for  fees 
where  such  negligence,  as  affecting  his  client's  claim  for  false 
arrest,  consists  in  an  agreement  made  by  said  attorney  that  the 
record  should  show  that  the  court  ordered  the  release  of  such 
client  who  was  under  arrest  on  execution,  all  the  parties  being 
present  and  the  cause  being  treated  as  formally  within  the  juris- 
diction of  the  judge,  and  said  court  having  power  to  grant  a 
writ  of  habeas  corpus.^' 


""Currey  v.  Butcher  (Ore.  1900), 
61  Pac.  631. 

"  Myers  v.  Seinsheimer,  5  Ohio  N. 
P.  281. 

«  Roth  V.  Shupp,  94  Md.  55;  50 
Atl.  430. 

='  Arnold  v.  Hubble,  18  Ky.  L.  Rep. 
947;  38  S.W.  1041. 


"  Hunter  v.  Burtis,  10  "Wend.  (N. 
Y.)  358. 

^*  So  held  in  Whitelegge  v.  De 
Witt,  12  Daly  (N.  Y.),  319. 

*'  So  held  in  Presnall  v.  McLeary 
(Tex.  Civ.  App.),  50  S.  W.  1066. 

"  So  held  in  Keith  v.  Marcus,  181 
Mass.  377;  63  N.  E.  924. 
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stjbd.  vi.    public  opficeks. 

§  2088.  Public  officers  generally. — "Where  the  luw  requires 
absolutely  a  ministerial  act  to  be  done  by  a  public  officer  and 
he  neglects  or  refuses  to  do  such  act,  he  may  be  compelled  to 
respond  in  damages  to  the  extent  of  the  injury  arising  from 
such  nonfeasance  or  malfeasance.^  But  ministerial  officers 
will  not  be  liable  in  exemplary  damages  for  acts  performed  by 
them  in  good  faith,®  the  recovery  being  limited  to  the  actual 
damages  proved.*  And  for  a  mere  nominal  trespass  even  with- 
out authority  by  an  officer  in  executing  a  process  where  he  is 
guilty  of  no  unnecessary  oppression  or  disturbance,  it  has  been 
decided  that  the  recovery  will  be  limited  to  nominal  damages 
only.*'  Where,  however,  there  is  an  intentional  malicious  and 
repeated  interference  by  a  public  officer  with  the  personal  rights 
and  privileges  which  are  secured  by  the  United  States  consti- 
tution, such  wrongful  act  is  not  the  subject  of  compensation 
by  a  mere  money  standard  but  exemplary  damages  may  be  re- 
covered.® 

§  2089.  Public  officers — Wrongful  holding  or  usurpation 
of  office — Removal  from. — The  measure  of  damages  for  the 
wrongful  withholding  or  usurpation  of  an  office  is  the  emolu- 
ments or  salary  which  pertain  to  the  office  during  the  time  it 
is  unlawfully  withheld  from  the  person  rightfully  entitled 
thereto.^    And  where  there  was  no  fraud  on  the  part  of  an 


"  Amy  V.  The  Supervisors,  11  Wall. 
(U.  S.)  136;  Tracy  v.  Swartwout,  10 
Pet.  (U.  S.)  80;  Stephenson  v.  Mon- 
mouth Min.  &  M.  Co.,  84  Fed.  114;  28 
C.  C.  A.'  292;  54  U.  S.  App.  499;  Gay 
V.  Burgess,  59  Ala.  575;  Hayes  v. 
Porter,  22  Me.  371;  Clark  v.  Miller, 
47  Barb.  (N.  Y.)  38.  Compare  Boy- 
den  V.  Burke,  14  How.  (U.  S.)  575. 
As  to  damages  in  actions  on  bonds  of 
public  officers,  see  chap.  LVIII,  here- 
in. 

™  Tracy  v.  Swartwout,  24  How. 
(U.  S.)  426;  Thompson  v.  Evans,  49 
111.  App.  289. 

^  Sprague   v.  Eccleston,    1    Lans. 
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CN.  Y.)  74.  See  subsequent  sections 
in  this  chapter. 

"  Plummerv.Harbut,  5  Iowa,  308. 
See  Clifton  v.  Hooper,  6  Q.  B.  468. 

"2  Scott  V.  Donald,  165  U.  S.  58. 

"'  Stoddard  v.  WiUiams,  65  Cal.472; 
4  Pac.  452;  Kreitz  v.  Behrensmeyer, 
149  111.  496;  36  N.  E.  983;  24  L.  R.  A. 
59;  Glascock  v.  Lyons,  20  Ind.  1;  83 
Am.  Dec.  299;  Nichols  v.  McLean,  63 
How.  Pr.  (N.  Y.)  448;  Pahner  v. 
Darby,  64  Ohio  St.  520;  60  N.  E.  621; 
Wenner  v.  Smith,  4  Utah,  238;  9  Pac. 
293;  Booker  v.  Donohue,  95  Va.  359; 
28  S.  E.  584;  Bier  v.  GorreU,  30  W. 
Va.  95;  8  Am.  St.  Rep.  17. 
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officer  de  facto,  who  acted  in  good  faith,  the  net  earnings  of 
the  position  are  declared  to  be  the  proper  measure  of  damages, 
an  allowance  in  such  case  being  made  for  the  reasonable  and 
necessary  expenses  incurred  in  obtaining  such  earnings."  But 
where  an  intruder,  ousted  by  judgment  on  quo  warranto  from 
an  office  having  a  fixed  salary,  and  of  personal  confidence  as 
distinguished  from  one  ministerial,  takes  a  writ  of  error,  giving 
a  bond  to  prosecute  the  same  with  effect  and  to  answer  all 
costs  and  damages  if  he  shall  fail  to  make  his  plea  good,  thus 
by  force  of  a  supersedeas  remaining  in  office  and  enjoying  its 
salary,  does  not  prosecute  his  writ  with  effect,  and  is,  after  his 
failure  to  do  so,  sued  on  his  bond  by  the  party  who  had  the 
judgment  of  ouster  in  his  favor,  the  measure  of  damages  is  the 
salary  received  by  the  intruding  party  during  the  pendency  of 
the  writ  of  error,  and  consequent  operation  of  the  supersedeas.^ 
And  in  an  action  by  one,  duly  elected  to  an  office,  against 
city  officers  for  refusing  to  admit  him  to  such  office  it  must  ap- 
pear, in  order  to  render  such  officers  personally  liable,  that  he 
was  wrongfully  ousted  after  having  been  in  lawful  possession  of 
the  office  or  that  his  right  thereto  has  been  finally  established 
by  proper  proceedings.*  So  again,  in  an  action  under  the 
Ohio  statute"  to  recover  damages  for  the  usurpation  of  an  office 
it  has  been  decided  that  there  can  be  no  recovery  for  attorney's 
fees  and  expenses  incurred  in  such  action.^  And  for  the  il- 
legal removal  of  a  person  from  office  the  damages  are  limited 
to  those  which  necessarily  result  therefrom,  that  is  the  salary 
and  emoluments  during  the  period  of  his  removal  and  it  is  de- 
cided that  there  can  be  no  recovery  for  money  expended  in 
defending  himself  against  the  charges  on  which  he  was  re- 
moved.® In  this  connection  it  has  also  been  decided  that  where 
a  veteran  is  wrongfully  discharged  by  appointing  officers  with- 
out cause  in  violation  of  the  New  York  statute,  such  officers 

"  Mayfield  v.  Moore,  63  lU.  428; 
Rice  V.  Tevis,  21  Ky.  L.  Rep.  110; 
50  S.  W.  1101;  Booker  v.  Donohue, 
95  Va.  359;  28  S.  E.  584. 

«5  United  States  v.  Addison,  6  Wall. 
(U.  S.)  291 . 

"Hughlett  V.  Wellsville,  75  Mo. 
App.  341;  1  Mo.  App.  Repr.  350. 

"  Ohio  Rev.  Stat.  sec.  6778. 


«»  Palmer  v.  Darby,  2  Ohio  N.  P. 
401;  1  Ohio  L.  D.  48.  See  also  as  to 
expenses,  Reilly  v.  Cochise  County 
(Ariz.),  53  Pac.  205;  Shaw  v.  Macon, 
19  Ga.  468. 

"Shaw  V.  Macon,  19  Ga.  468. 
Examine  Galveston  County  v.  Duoie, 
91  Tex.  665;  45  S.  W.  798. 
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are  personally  liable  for  damages  although  they  acted  in  the 
belief  that  the  position  was  within  the  protection  of  the  law  in 
respect  to  veterans* 

§  2090.  Illegal  appointment,  by  oflScer,  of  minor  as  guard- 
ian of  property  seized. — Where  an  officer  illegally  appoints 
a  minor  as  guardian  of  property  seized  and  in  consequence 
thereof  the  plaintiff  is  unable  to  recover  from  such  guardian 
for  property  which  has  disappeared,  the  measure  of  damages, 
in  an  action  against  the  officer  for  such  wrongful  act,  is  the 
amount  which  would  have  been  realized  from  a  sale  of  such 
property  in  satisfaction  of  the  debt.'' 

§  3091.  Board  of  health. — Where  by  express  provision  of 
law  the  members  of  a  board  of  health  are  required  to  isolate 
and  take  care  of  a  person  suffering  from  an  infectious  disease, 
and,  in  violation  of  such  provision,  they  send  such  a  person  in- 
to an  adjoining  municipality  which  incurs  expense  in  caring 
for  the  person  and  preventing  the  spread  of  the  disease,  the 
amount  reasonably  expended  for  such  purposes  may  be  re- 
covered from  the  members.'^ 

§  2092.  Clerks  of  courts. — In  an  action  against  a  clerk  for 
negligent  failure  to  issue  a  summons  in  error  upon  a  precipe 
whereby  a  plaintiff  was  deprived  of  its  legal  right,  to  contest 
the  question  of  its  liability  for  a  certain  amount,  the  measure 
of  damages  will  be  the  amount  which  the  plaintiff  was  obliged 
to  pay  as  a  result  of  being  deprived  of  such  right,  unless  it  is 
shown  that  he  would  have  been  ultimately  obliged  to  pay  such 
amount  even  though  the  clerk  had  not  been  negligent. '^  And 
where  by  Code  a  clerk  is  liable  for  all  loss  or  damages  caused 
by  failure  to  take  sufficient  guardian's  bonds,  it  has  been  de- 
cided that  the  measure  of  damages  in  an  action  against  him 
for  such  a  failure  will  be  the  amount  of  the  principal  which 


"Nuttall  V.  Simis,  31  App.  Div. 
(N.  Y.)  503;  52  N.  Y.  Supp.  308,  aff'g 
47  N.  Y.  Supp.  1097;  22  Misc.  19. 

"  Barrington   v.    La   Corporation 
Dea  Huissiers  Du  District  De  Mont- 
real, Rap.  Jud.  Queb.,  12  C.  S.  284. 
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"  Logan  Twp.  v.  Hurlburt,  23  Ont. 
App.  628. 

"  Baltimore  &  O.  R.  Co.  v.  Weeden 
78  Fed.  584;  24  C.  C.  A.  249;  47  U.  S. 
App.  306. 
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the  guardian  has  received  together  with  compound  interest  up 
to  the  time  when  the  ward  arrives  at  full  age,  a  deduction 
being  made  for  disbursements,  with  a  similar  allowance  of 
interest.'* 

§  2093.  Constables,  police  officers,  etc. — A  constable  may 
be  liable  in  damages  for  taking  insufficient  security  on  the  un- 
dertaking in  a  replevin  action ;  "'^  or  where  he  levies  upon  and 
sells  mortgaged  chattels  giving  the  purchaser  possession  thereof 
without  requiring  him  to  comply  with  the  conditions  of  the 
mortgage  as  is  required  by  statute.'*  And  where  mortgaged 
goods  are  unlawfully  sold  by  a  constable  under  a  junior  exe- 
cution, the  measure  of  damages  will  be  the  amount  of  the  mort- 
gage debt,  or,  if  such  debt  exceeds  the  value  of  the  goods,  then 
such  value  will  determine  the  amount  of  recovery.'"  So  in  an 
action  against  a  constable  to  recover  damages  for  the  taking 
of  property  without  a  writ  and  against  the  protest  of  the  owner, 
it  has  been  declared  that  in  assessing  the  damages  the  court 
will  give  an  amount  which  is  calculated  to  mark  the  judicial 
condemnation  of  such  wrongful  conducf  And  in  Missouri  it 
has  been  decided  that  under  the  statute  of  that  state,"  the 
actual  damages  sustained  and  interest  thereon  from  the  return 
day  of  execution  will  be  the  measure  of  damages  recoverable 
in  an  action  against  a  constable  for  the  wrongful  release  of 
property  under  an  execution  levy.®"  So  by  statute  in  some 
states  a  marshal  is  liable  for  the  full  amount  of  an  execution 
for  his  neglect  or  refusal  to  execute  or  return  the  same.^  And 
for  failure  to  return  an  execution  a  constable  cannot  avoid 
liability  therefor  on  the  ground  that  he  received  the  execution 
from  another  constable  for  whom  he  merely  acted  as  agent.^-* 


'*  Topping  V.  Windley,  99  N.  C.  4; 
5S.  E.  14. 

'=  Busch  V.  Moline,  M.  &  S.  Co.,  52 
Neb.  83;  71  N.  W.  947. 

™  State  V.  Bergner,  20  Ind.  App. 
390;  50  N.  E.  824;  67  Am.  St.  Rep. 
261. 

"  Collins  V.  Hutcliinson  (Ind. 
App.),  SON.  E.  12. 

™  Ader  v.  Foley,  50  La.  Ann.  1262; 
24  So.  333. 
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'» Mo.  Rev.  St.  1879,  see.  3029. 

»» State  V.  Chaney,  49  Mo.  App. 
511. 

«  Gmbbs  V.  Needles,  70  Fed.  199; 
17  C.  C.  A.  60;  36  U.  S.  App.  199; 
Leak  Glove  Mfg.  Co.  v.  Needles,  69 
Fed.  68;  32  U.  S.  App.  461;  16  C.  C. 
A.  132.. 

'^  People  V.  Ferguson,  79  111  App. 
417. 
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So  again,  where  a  police  officer  while  trying  to  remove  the 
trunk  of  a  boarder  without  any  legal  process  or  warrant  there- 
for commits  an  assault  on  the  landlady  on  her  own  premises, 
he  will  be  liable  in  damages  to  her  for  such  assault.'^  But 
where  a  constable  uses  ordinary  care  in  the  removal  of  prop- 
erty, under  a  writ  of  sequestration,  which  the  owner  has  refused 
to  remove,  he  will  not  be  liable  for  injury  to  such  property .*' 
And  it  may  be  shown  in  an  action  against  a  constable  for  fail- 
ure to  arrest  on  an  execution  that  the  judgment  and  execution 
were  in  fact  void.^ 

§  2094.  Coroners. — A  coroner,  who  is  authorized  by  stat- 
ute in  cases  of  death  by  violence  to  repair  to  the  place  where 
the  body  is,  take  charge  of  it  and  summon  a  jury  to  assemble 
at  such  place  and  inquire  into  the  cause  of  death,  will,  it  has 
been  determined,  be  liable  in  damages  for  outrage  to  the  feel- 
ings of  parents  of  the  deceased  where,  after  the  body  has  been 
coffined  for  burial,  he  goes  to  the  place  where  it  is,  accompanied 
by  a  physician  and  undertaker,  takes  it  from  the  parents'  pos- 
session, mutilates  it,  removes  parts  of  it  without  the  parents 
consent,  and  throws  the  same  away.*  It  was  said  by  the  court 
in  this  case :  "  The  right  of  a  coroner  to  hold  an  inquest  in  ac- 
cordance with  the  provisions  of  the  statute  is  not  open  to  ques- 
tion. But  his  right  and  power  so  to  do  is  to  be  exercised  in 
pursuance  of  the  statutory  authority.  His  office  in  this  state 
gives  him  no  general  right  to  enter  any  house  of  mourning  at 
his  mere  option  or  caprice  and  take  with  him  a  doctor  to  per- 
form an  autopsy.  ...  It  may  well  be  questioned  whether  he 
has  authority  to  proceed1;o  violate  the  dead  body  by  an  autopsy, 
without  the  advisability  being  made  apparent  by  some  pre- 
liminary inquiry  of  the  jury.  If  it  should  be  made  plain  upon 
such  inquiry  that  the  death  was  purely  from  accident  or  natural 
cause,  no  reason  for  an  autopsy  would  exist,  and  the  coroner 
and  his  assistants  would  have  no  more  right  to  dissect  the  re- 
mains against  the  wishes  of  the  relatives  entitled  to  possession 


"^  Isaacs  V.  FlaMve,  14  Misc.  (N. 
Y.)  249;  35  N.  Y.  Supp.  716;  70  N.  Y. 
St.  R.  450. 

"Patton  V.   Slade,   15   Tex.   Civ. 
App.  156;  38  S.  W.  832. 
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™  Belcher  v.  Sheehan,  171  Mass. 
513;51N.E.  19. 

"  Palenzke  v.  Bmning,  98  III.  App. 
644. 
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of  them,  than  any  mere  interloper.  If  on  the  other  hand,  it 
became  apparent  on  preliminary  inquiry  that  an  autopsy  was 
necessary  or  advisable  to  ascertain  the  facts,  such  autopsy 
would  no  doubt  be  justified.  .  .  .  The  appellant  in  this  case 
was  undoubtedly  entitled  to  the  remains  of  his  son  for  burial. 
Unless  sufficient  reason  existed  for  an  autopsy  he  was  entitled 
to  the  body  unmutilated.  If  such  reason  did  exist,  he  was, 
nevertheless,  entitled  to  the  whole  body,  unless  it  proved  neces- 
sary to  remove  and  preserve  some  particular  organ  for  further 
examination  as  to  whether  a  crime  had  been  committed,  or  for 
evidence.  But  no  one — coroner,  nor  doctor,  nor  undertaker — 
had  the  right  to  remove  parts  of  the  body  and,  without  the 
parents'  consent,  throw  them  into  a  priA^y  vault.  Such  con- 
duct violates  every  instinct  of  propriety  and  could  not  fail  to 
outrage  the  feelings  of  the  kindred  of  the  deceased.  For  such 
violation  of  the  appellant's  rights  an  action  for  damages  can, 
we  think,  be  maintained."  " 


§  2095.  Inspector  of  oil. — Under  the  Iowa  statute  provid- 
ing that  any  inspector  of  oils  or  his  deputy  who  shall  falsely 
brand  or  mark  any  barrel  or  be  guilty  of  fraud  or  culpable 
negligence  in  the  discharge  of  his  official  duties  shall  be  deemed 
guilty  of  a  misdemeanor  and  liable  to  the  injured  party  for  all 
damages  resulting  therefrom,^  it  has  been  determined  that  in 
order  to  create  a  liability  for  damages  thereunder  on  the  part 
of  an  inspector  or  his  deputy  it  is  essential  that  there  should 
have  been  intentional  wrong  or  culpable  negligence.^ 

§  2096.  Judges,  magistrates,  etc. — It  is  a  general  rule 
that  a  judge  is  not  liable  in  damages  for  his  judicial  acts  done 
within  the  jurisdiction  of  the  court  over  which  he  presides."" 

App.  231;  Hollow  V.  Lilly,  100  Ky. 
553;  38  S.  W.  878;  18  Ky.  L.  Rep. 
968;  Roth  v.  Shupp,  94  Md.  55;  50 
Atl.  430;  Loftus  v.  Fraz,  43  N.  J.  L. 
667;  Lange  v.  Benedict,  73  N.  Y.  12; 
29  Am.  Rep.  80;  Cunningham  v.  Dil- 
lard,  20  N.  C.  351 ;  Root  v.  Rose,  6  N. 
D.  575;  72  N.  W.  1022;  2  Chic.  L.  J. 
Wkly.  664;  Hoggatt  v.  Bigley,  6 
Humph.  (Tenn.)  236. 
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"  Id.  per  Freeman,  P.  J. 

*'  See  Iowa  acts  20th  Gen.  Assem. 
c.  185,  sec.  11,  as  amended  by  acts 
21st  Gen.  Assem.  c.  149. 

™  Hatcher  v.  Dunn,  102  Iowa,  411; 
71  N.  W.  343;  36  L.  R.  A.  689. 

»»  Randall  v.  Brigham,  7  Wall.  (U. 
S.)  523;  English  v.  Ralston,  112  Fed. 
272;  Girder  v.  Tally,  77  Ala.  422;  54 
Am.  Rep.  65;  People  v.  Suhre,  97  111. 
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And  judges  of  superior  or  general  authority  are  held  to  be  ex- 
empt from  such  liability,  even  when  their  judicial  acts  are  in 
excess  of  their  jurisdiction,  unless,  perhaps,  where  the  acts  in 
excess  of  their  jurisdiction  are  done  maliciously  or  corruptly ;  " 
although  it  is  also  determined  that  this  rule  applies  to  such 
judges  and  judges  of  courts  of  record  even  when  such  acts  are 
in  excess  of  their  jurisdiction  and  are  alleged  to  have  been 
corruptly  and  maliciously  done,'''  or  done  in  bad  faith.'^  So, 
it  is  decided,  that  where  an  erroneous  order  is  made  by  a  mayor 
for  the  imprisonment  of  a  person,  he  will  not  be  liable  to  dam- 
ages for  such  act,  though  the  order  was  made  through  malice, 
provided  it  was  made  in  court  and  was  within  his  power  to 
make." 

§2097.  Notary. — Where  a  notary  public  falsely  certifies 
that  the  execution  of  a  mortgage  was  duly  acknowledged  by 
the  purported  mortgagor,  and  the  signature  was  in  fact  a  for- 
gery, the  purchaser  of  the  mortgage  may  recover  from  the. 
notary  the  full  amount  thereof,  although  the  land  was  not 
owned  by  the  purported  mortgagor,  but  he  was  in  fact  solvent 
and  the  full  amount  thereof  could  have  been  collected  on  a 


As  to  civil  liability  of  a  justice  of 
the  peace  for  damages,  see  Cooke  v. 
Bangs,  31  Fed.  643;  Coleman  v. 
Roberts,  113  Ala.  303;  21  So.  449;  36 
L.  R.  A.  84;  Lund  v.  Hennessey,  67 
111.  App.  233;  Chambers  v.  Oehler, 
107  Iowa,  155;  77  N.  W.  853;  Heath 
V.  Halfhill,  106  Iowa,  131;  76  N.  W. 
522;  Smith  v.  Casner,  2  Kan.  App. 
591 ;  44  Pac.  752;  Raymond  v.  Lowe, 
87  Me.  329;  32  Atl.  964;  Tyler  v, 
Alford,  38  Me.  530;  Larson  v.  Kelly, 
64  Minn.  51;  66  N.  W.  130;  Vennum 
V.  Huston,  38  Neb.  293;  Austin  v. 
Vrooman,  128  N.  Y.  229;  14  L.  R.  A. 
138;  Handshaw  v.  Arthur,  89  Hun 
(N.  Y.),  179;  34  N.  Y.  Supp.  1034; 
68  N.  Y.  St.  R.  847;  Alexander  v. 
Card,  3  R.  I.  145;  Anderson  v.  Rob- 
erts (Tex.  Civ.  App.),  35  S.  W.  416; 
Banister  v.  Wakeman,  64  Vt.  203;  15 
L.  R.  A.  201 ;  Robertson  v.  Parker,  99 
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Wis.  652;  75  N.  W.  423;  67  Am.  St. 
Rep.  889;  Keeler  v.  Woodward,  4 
Chand.  (Wis.)  34;  O'Handley  v. 
Dooley,  31  N.  S.  121.  See  sec.  2085, 
herein. 

»'  RandaU  v.  Brigham,  7  Wall.  (U. 
S.)  523.     See  sec.  2085,  herein. 

«  Bradley  v.  Fisher,  13  Wall.  (U. 
S.)  335;  Philbrook  v.  Newman,  85 
Fed.  139;  Nienaber  v.  Tarvin,  7  Ohio 
N.  P.  110;  9  Ohio  S.  &  C.  P.  Dec.  561. 
See  Comstock  v.  Eagleton  (Okla. 
1902),  69  Pac.  955;  Spalding  v.  Vilas, 
161  U.  S.  483  (at  p.  493);  16  Sup. 
■Ct.  631;  40  L.Ed.  780. 

''  Morrison  v.  McDonald,  21  Me. 
550;  Stone  v.  Graves,  8  Mo.  148;  40 
Am.  Dec.  131;  Taylor  v.  Doremus, 
16  N.  J.  L.  473. 

"  Scott  V.  Fishblate,  117  N.  C.  265; 
23  S.  E.  436;  30  L.  R.  A.  696. 
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deficiency  judgment.*'  And  for  the  failure  of  a  prothonotary  to 
indorse  upon  an  execution  process  the  waivers  of  exemption 
and  inquisition  which  are  shown  by  the  record,  he  will  be  person- 
ally liable  for  the  loss  resulting  therefrom.*  But  where  a  note 
is  received  by  a  notary  public  for  protest  from  an  indorser  who 
did  not  appoint  him  agent  to  give  notice  of  nonpayment  to 
the  other  indorsers  and  there  was  no  custom  shown  requiring 
such  notice  to  be  given,  it  has  been  decided  that  the  notary 
will  not  be  liable  for  his  failure  to  notify  the  other  indorsers 
of  the  nonpayment  where  he  notified  the  one  from  whom  it 
was  received  and  inclosed  to  him  notices  to  the  other  in- 
dorsers.*' 

§  2098.  Postmaster  general — Officers  of  United  States— 
Ueads  of  executive  departments. — The  same  general  con- 
siderations of  public  policy  and  convenience  which  demand  for 
judges  of  courts  of  superior  jurisdiction  immunity  from  civil 
suits  for  damages  arising  from  acts  done  by  them  in  the  course 
of  the  performance  of  i;heir  judicial  functions,  apply  to  a  large 
extent  to  oiBcial  communications  made  by  heads  of  executive 
departments  when  engaged  in  the  discharge  of  duties  imposed 
upon  them  by  law.'' 

§  2099.  Recorder. — There  can  only  be  a  recovery  of  nom- 
inal damages  against  a  recorder  where  he  negligently  records 
a  deed  so  as  to  make  the  amount  of  the  lien  less  than  it  should 
have  been  unless  it  is  shown  that  as  a  result  of  such  negligent 
act  the  full  amount  of  the  lien  cannot  be  collected."' 

§  2100.  Slieriffs. — A  sheriff  is  liable  for  the  damages  which 
result  from  a  failure  on  his  part  to  exercise  reasonable  care 
and  skill  in  the  performance  of  his  duties,"*  or  from  a  refusal 
to  perform  such  duties.^     So  where  a  sheriff  has  taken  a  bond 


"■  Heidt  V.  Minor,  113  Cal.  385;  45 
Pac.  700. 

"WUson  V.  Arnold,  172  Pa.  St. 
264;  33  Atl.  552;  37  W.  N.  C.  379;  26 
Pitts.  L.  J.  N.  S.  377. 

•'  State  V.  Edmunds,  66  Mo.  App. 
47. 

»»  Spalding  v.  Vilas,  161  U.  S.  483. 


"  State  V.  Davis,  117  Ind.  307;  20 
N.  E.  159. 

""Craft  V.  Brandow,  24 Misc.  (N. 
Y.)  306;  52  N.  Y.  Supp.  1078. 

'  State  V.  Harrington,  41  Mo.  App. 
439;  Ryan  v.  Root  &  McB.  Bros.,  56 
Ohio  St.  302;  47  N.  E.  51;  37  Ohio 
L.  J.  339. 
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of  indemnity  from  a  landlord  of  the  person  in  possession,  he 
will  be  liable  to  the  plaintiff  in  ejectment,  for  his  wrongful  re- 
fusal to  execute  a  writ  of  possession,  for  more  than  nominal 
damages.^  And  the  amount  which  property  would  have 
brought  if  sold  at  public  auction  to  the  highest  and  best  bid- 
der is  the  measure  of  damages  for  the  negligent  failure  of  the 
sheriff  to  levy  on  property,  under  execution  and  not  necessarily 
the  market  value  of  such  property.'  So  for  failure  to  levy 
on  land  which  is  worth  less  than  the  debt,  the  value  of  such 
land  will  be  the  amount  of  recovery.''  In  cases,  however,  of 
negligent  failure  to  levy  the  measure  of  damages  is  prima  facie 
the  entire  debt  which  is  due,^  subject  to  a  reduction  by  show- 
ing that  a  part  or  all  of  such  debt  could  not  have  been  col- 
lected.^ So  in  an  action  against  a  sheriff  for  failure  to  return 
an  execution  it  has  been  decided  that  the  measure  of  damages 
is  the  amount  of  the  execution  unless  it  appears  that  there  was 
no  property  of  the  defendant  out  of  which  the  debt  could  have 
been  collected.'  And  for  the  disobedience  by  a  sheriff  of  the 
directions  of  an  execution  plaintiff  in  postponing  a  sale  under 
execution,  the  measure  of  damages  is  prima  facie  the  amount 
of  the  debt.^  And  this  is  also  the  measure  of  damages  in  an 
action  against  a  sheriff  for  surrendering  attached  property 
witholit  authority  or  the  taking  of  a  bond ;  ^  or  for  failure  to 
attach  property  where  it  would  have  been  sufficient  to  satisfy 
the  debt,'"  unless  the  property  was  not  sufficient  to  so  satisfy  it, 
in  which  case  the  recovery  would  be  limited  to  the  value  of  such 
property.  Again,  where  property  covered  by  a  deed  of  trust 
has  been  attached  by  the  sheriff,  the  measure  of  damages  in  an 


^  State  V.  Harrington,  41  Mo.  App. 
439. 

5  Gilbert  v.  GaUup,  76  111.  App. 
526.  See  Harris  v.  Murfrec,  54  Ala. 
161. 

^Hurlock  V.  Rcinhart,  41  Tex. 
580.' 

'  Humphrey  v.  Hathorn,  24  Barb. 
(N.  Y.)  278;  People  v.  Lett,  21  Barb. 
(N.Y.)  130;  Commonwealth  v.  Cout- 
ner,  18  Pa.  St.  439. 

» Abbot  V.  Gillespie,  75  Ala.  180; 
Dunphy  v.  People,  25  Mich.  10;  Van 
2150 


Praag  v.  Flack,  38  N.  Y.  St.  R.  464; 
13  N.  Y.  Supp.  590;  Pardee  v.  Rob- 
ertson, 6  Hill  (N.  Y.),  550;  Hurlock  v. 
Reinhart,  41  Tex.  580. 

'  Van  Praag  v.  Flack,  38  N.  Y.  St. 
R.  464;  13  N.  Y.  Supp.  590. 

*  Gilbert  v.  Watts-De  Golyer,  66 
111.  App.  625. 

'Yampert  v.  Johnson  (Ark.),  15 
S.  W.  363.  Compare  Lowenberg  y. 
Jefferies,  74  Fed.  385. 

'»  Perkins  v.  Pitman,  34  N.  H.  261; 
Smith  v.  Tooke,  20  Tex.  750. 
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action  against  him  by  the  trustee  for  the  benefit  of  creditors 
will  be  the  market  value  of  such  property."'  And  generally 
for  the  wrongful  seizure  of  property  there  may  be  a  recovery 
of  the  value  of  the  property  with  interest,  in  the  absence  of 
some  circumstance  of  aggravation  or  special  damages  or  facts 
in  mitigation.'^  So  where  property  was  validly  conveyed  to  a 
person  by  one  who  was  indebted  to  him  it  was  decided  in  an 
action  by  the  former  against  a  sheriff  who  had  seized  the  prop- 
erty as  that  of  the  grantor,  in  a  suit  by  other  creditors,  and 
the  property  was  subsequently  taken  from  the  sheriff's  posses- 
sion under  a  warrant  from  the  bankrupt  court  and  sold  by  the 
assignee  in  bankruptcy  of  the  grantor,  without  any  adjudica- 
tion that  the  former  transfer  was  void,  that  the  full  value  of 
the  property  could  be  recovered  from  the  sheriff  and  attaching 
creditors.'^  Loss  of  profits  for  the  wrongful  seizure  of  the 
property  of  a  merchant  may  also  be  recoverable."  And  where 
exempt  property  is  wrongfully  sold  by  a  sheriff  in  connection 
with  other  property,  all  of  which  the  owner  repurchases  for 
less  than  its  value,  in  an  action  against  the  sheriff  for  such 
wrongful  sale  it  has  been  decided  that,  in  determining  the 
damages  caused  thereby,  the  amount  paid  by  the  purchaser 
should  be  apportioned  between  the  exempt  and  the  other  prop- 
erty.'^ So  again  for  the  escape  of  a  prisoner  a  sheriff  will  be 
liable  in  damages  prima  facie  to  the  amount  of  the  debt.  This, 
however  would  be  an  arbitrary  rule  in  many  cases  and  not  in 
conformity  to  the  general  principles  of  damages,  which  is  a 
compensation  for  the  loss  sustained,  and  therefore  it  may  be 
stated  generally  that  the  value  of  the  custody  controls."  In 
this  connection,  however,  it  has  been  held  in  a  case  in  Indiana 
that  where  a  sheriff  voluntarily  permits  a  prisoner  to  escape, 
who  has  been  committed  to  jail  for  failure  to  pay  a  final  judg- 


"  Weaver  v.  Goodman  (Tex.  Civ. 
App.),  51  S.  W.  860. 

"  See  sec.  1085,  herein,  and  also 
sees.  1086-1104. 

"  Bromley  v.  Goodrich,  40  Wis. 
131;  22  Am.  Rep.  685. 

"  Ebenreiter  v.  Dahlman,  19  Misc. 
(N.  Y.)  9;  42  N.  Y.  Supp.  867,  aff'g 
18  Misc.  (N.  Y.)  351;  41  N.  Y.  Supp. 
559.     See  sec.  1090,  herein. 


'5  Blewett  V.  Miller,  131  Cal.  149; 
63  Pac.  157. 

''  Hootman  v.  Shriner,  15  Ohio 
St.  43;  Macrae  v.  Clark,  L.  R.  1  C.  P. 
403.  Examine  Crawford  v.  An- 
drews, 6  Ga.  244;  Weld  v.  Bartlett,  10 
Mass.  470;  Kellogg  v.  Mauro,  9  Johns. 
(N.  Y.)  300;  Goodrich  v.  Starr,  18 
Vt.  222;  Bernard  v.  Chalers,  9  Rap. 
Jud.  Queb.  168. 
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ment,  the  measure  of  damages  in  an  action  by  the  prosecutrix 
for  such  escape  is  the  entire  debt,  and  that  the  insolvency  of 
the  prisoner  should  not  go  to  reduce  damages."  For  making 
a  false  return  the  sheriff  may  also  in  some  cases  be  liable  for 
the  amount  of  the  debt  or,  if  there  was  some  property  but 
not  sufficient  to  satisfy  such  debt,  the  amount  by  which  it 
would  have  been  reduced  may  contitute  the  measure  of  dam- 
ages.'^ But  in  an  action  to  recover  damages  for  the  wrongful 
refusal  of  a  sheriff  to  execute  a  writ  of  restitution  in  eject- 
ment, it  has  been  decided  that  the  plaintiff  cannot  recover  dam- 
ages for  any  time  subsequent  to  that  which  he  could  have  ob- 
tained possession  under  an  alias  writ  of  execution  issued  by 
the  sheriff's  successor  and  that  it  was  the  duty  of  the  plaintiff 
to  make  reasonable  efforts  to  prevent  the  accumulation  of  dam- 
ages.^'  And  in  such  a  case  it  has  also  been  held  that  interest 
is  not  allowable.'"  Again,  in  an  action  against  a  sheriff  for  the 
conversion  of  books  of  account,  the  recovery  will  be  limited  to 
the  amount  which  the  sheriff  has  actually  collected  on  the 
claims.^'  And  in  an  action  against  a  sheriff  for  the  taking  of 
property,  the  burden  of  proof  is  on  him,  where  he  attempts  to 
justify  his  act  under  a  writ  of  execution,  to  show  a  valid  writ 
issued  by  a  court  of  competent  jurisdiction.^ 

§  3101.  Same  subject — Exemplary  damages. — Exemplary 
damages  may  be  recovered  from  a  sheriff,  as  where  instead  of 
securing  a  lien  of  record  as  provided  by  statute  he  broke  into 
a  mill  which  was  unencumbered  and  worth  an  amount  largely 
in  excess  of  the  debt  due  and  carried  away  the  main  belt  of 
the  establishment.^  So  they  have  been  allowed  in  California 
where  the  sheriff  for  the  purpose  of  serving  a  summons  in  a 
civil  action  under  a  code  provision,'*  broke  into  the  house  of 


"  Hoagland  v.State  (Ind.  App.),  40 
N.  E.  931.  See  also  Winborne  v. 
Mitchell,  111  N.  C.  13;  15  S.  E.  882. 

»' Thayer  v.  Roberts,  44  Me.  247; 
Bacon  v.  Cropsey,  7  N.  Y.  195. 

"  State  V.Harrington,  44  Mo.  App. 
297. 

'"  State  V.  Harrington,  44  Mo.  App. 
297. 
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"  Vogedes  v.  Beakes,  38  App. 
Div.  (N.  Y.)  380;  56  N.  Y.  Supp. 
662. 

22  Masters  v.  Teller,  7  Okla.  668;  56 
Pac.  1067. 

2=Friedly  v.  Giddings,  119  Fed. 
438. 

"  Civ.  Code,  sec.  3294. 
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the  plaintiff  who  Avas  confined  to  his  bed  from  paralysis.''  But 
it  has  been  decided  that  though  a  sheriff  may  be  liable  for  in- 
juries caused  or  done  by  his  deputy,  yet  that  for  the  misconduct 
of  a  deputy  exemplary  damages  cannot  be  recovered  from  the 
sheriff  as  though  the  act  had  been  personally  committed  by 
him.^ 

§  3102.  Tax  assessors  and  collectors. — A  tax  collector  in 
listing  property  for  assessment  acts  judicially,^'  and  so  long  as 
he  acts  within  his  jurisdiction  is  not  liable  in  damages  for  errors 
in  the  performance  of  his  official  duties,^  If,  however,  an  ex- 
cessive assessment  is  maliciously  or  corruptly  made  by  him,  it 
has  been  determined  that  he  will  be  liable  in  damages  there- 
for.* And  where  he  makes  an  assessment  in  a  manner  not 
within  his  jurisdiction  he  will  be  personally  liable  to  the  owner 
of  the  property.*'  So  the  actual  damages  sustained  may  be  re- 
covered in  an  action  against  a  tax  collector  for  levying  upon 
and  assessing  property  for  payment  of  a  tax  on  property  situ- 
ated outside  the  county  imposing  the  tax.^'  And  in  an  action 
against  a  tax  collector  for  trespass  for  proceeding  directly 
against  tlie  land  for  the  collection  of  a  tax  thereon  instead  of 
first  resorting  to  personal  property  thereon  as  the  statute  re- 
quires, it  is  decided  that  the  measure  of  damages  should  be  for 
an  amount  up  to  the  value  of  the  personal  property  which  was 
paid  by  the  owner  under  compulsion  to  save  his  land  from  sale, 
together  with  the  cost  of  advertising  which  he  was  obliged  to 
pay,  where  the  property  belonged  to  a  tenant  who  had  cove- 
nanted to  pay  the  taxes.^  So  again  where  a  public  officer,  upon 
whom  the  duty  of  the  levying  of  a  tax  is  imposed,  the  levy  of 
which  has  been  directed  by  a  court  of  competent  jurisdiction 
for  the  payment  of  a  judgment,  is  negligent  in  the  performance 
of  his  duty,  the  measure  of  damages  will  be  the  actual  loss 


^  Foley  V.  Martin  (Cal.  1903),  71 
Pac.  165. 

"  Nixon  V.  Rauer  (Cal.  1901),  66 
Pac.  221. 

"  Bailey  v.  Berkey,  81  Fed.  737. 

2' Taylor  v.  Robertson,  16  Utah, 
330;  52  Pac.  1 .  See  Wright  v.  Jones, 
11  Tex.  Civ.  App.  423;  38  S.  W.  249. 


»  Bailey  v.  Beikey,  81  Fed.  737. 

™  Taylor  v.  Robertson,  16  Utah, 
330;  52  Pad. 

''Wright  V.  Jones,  14  Tex.  Civ. 
App.  423;  38  S.  W.  249. 

s'Kean  v.  Kinnear,  171  Pa.  St. 
639;  33  Atl.  325;  37  W.  N.  C.  339;  26 
Pitts.  L.  J.  N.  S.  212. 
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■which  the  individual  entitled  to  recover  has  sustained,  such  as 
the  expense  incident  to  procuring  the  tax  to  be  raised  and  any 
impairment  of  his  claim  by  reason  of  such  negligence,  and  not 
necessarily  the  amount  of  the  tax.^  A  collector,  however,  who 
levies  on  property  for  the  collection  of  a  tax  which  is  illegal 
because  the  property  is  situated  in  a  county  other  than  that  in 
which  the  tax  was  imposed  is  not  liable  to  exemplary  damages 
where  he  did  not  act  maliciously  or  wantonly  in  making  the 
seizure.^ 

STJBD.   VII.      TRUSTEES,     EXECUTORS     AND     ADMINISTRATOES 
AND  RECEIVERS. 

§  3103.  Trustees — Generally. — A  trustee  is  in  general 
liable  only  in  equity,  but  if  he  choses  to  bind  himself  by  a  per- 
sonal covenant,  he  is  liable  at  law  for  a  breach  thereof.^  And 
so  in  the  absence  of  a  lawful  stipulation  in  limiting  his  liability, 
a  trustee  is  liable  on  contracts  made  by  him  in  discharge  of  the 
trust.*  But  damages  cannot  be  recovered  by  one  who  sues 
in  her  right  as  trustee  and  not  as  occupant  of  real  property, 
where  the  injury  is  to  her  as  occupant  and  does  not  affect  the 
value  of  the  property  itself.^  Nor  can  interest,  in  the  nature 
of  damages,  be  recovered  where  the  government  is  sued  as  trus- 
tee of  an  Indian  tribe  and  the  judgment  will  be  satisfied  out 
of  a  trust  fund.® 


§  2104:.  Wrongful  acts  of  trustee,  negligence,  torts,  etc. 

— The  persons  liable  for  a  breach  of  trust  in  fraudulently  sell- 
ing a  bankrupt's  estate  at  an  undervalue,  may  be  held  in  dam- 
ages therefor.®  And  where  a  trustee  sells  property  for  his 
own  convenience  and  not  for  the  benefit  of  his  estate,  the  surety 
on  his  bond  becomes  liable  for  such  default.^"     So  either  the 


''  School  District  v.  Burress  (Neb. 
1902),  89  N.  W.  609. 

'*  Wright  V.  Jones,  14  Tex.  Civ. 
App.  423;  38  S.  W.  249. 

35  Duvall  V.  Craig,  2  Wheat.  (U. 
S.)  45. 

'"  Wells-Stone  Merc.  Co.  v.  Grover, 
7  N.  D.  460;  75  N.  W.  911;  41  L.  R. 
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252;  Mitchell  v.  Whitlock,  121  N.  C. 
166;  28  S.  E.  292. 

"  Cohen  v.  Bellenot,  1  Va.  S.  C. 
Rep.  82;  32  S.  E.  455. 

=' Citizen  Indians  of  the  Weas  v. 
United  States,  26  Ct.  CI.  323. 

'» Re  Gallard,  66  L.  J.  Q.  B.  N.  S. 
484;  76  Law.  T.  Rep.  327. 

*»  People  v.  Norton,  9  N.  Y.  176. 
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purchase  money  of  land  wrongfully  sold  by  a  trustee,  and  in- 
terest on  the  value  of  the  land  at  the  time  of  trial  constitutes 
the  measure  of  damages  at  the  option  of  the  beneficiaries  of 
the  trust.*'  But  where  trustees,  acting  honestly  under  the  be^ 
lief  that  they  have  the  power  so  to  do,  and  that  it  is  for  the 
best  interests  of  the  estate,  sell  leasehold  property  without 
an  order  of  the  court  therefor,  they  may  be  relieved  from  lia- 
bility by  the  court  under  a  statute  conferring  such  power.^ 
Again,  whether  or  not  a  recovery  may  be  had  against  a  trustee 
for  losses  resulting  from  investments  made  by  him  of  the  trust 
moneys,  even  though  unauthorized,  will  depend  upon  the  terms 
of  the  trust  and  the  discretion  conferred,  the  honesty,  care, 
skill  and  prudence  exercised  by  the  trustee,  and  also  upon  the 
facts  whether  such  investment  was  made  by  order  of  court,  or 
with  the  consent  or  at  the  instance  or  advice  of  beneficiaries, 
or  upon  other  proper  advice,  or  was  not  otherwise  justified.^ 


"  Mixon  V.  Miles,  92  Tex.  318;  47 
S.  W.  966;  46  S.  W.  105.  As  to 
measure  of  damages  for  wrongful 
sale  of  personal  property,  see  Veck  v. 
Holt  (Tex.),  9  S.  W.  743,  and  see 
chap.  46,  herein. 

«  Perrins  v.  BeUamy,  68  L.  J.  Ch. 
N.  S.  307;  (C.  A.)  [1899]  1  Ch.  797, 
aff'g  67  L.  J.  Ch.  N.  S.  649;  [1898]  2 
Ch.  621.  Examine  BarroU  v.  Fore- 
man, 88  Md.  188;  40  Atl.  883. 

'^  Butler  V.  Butler,  164  111.  171;  45 
N.  E.  426  (case  of  unauthorized  in- 
vestment though  discretion  conferred 
to  invest);  Whittingham  v.  Scho- 
field's  Trustee,  23  Ky.  L.  Rep.  2444; 
67  S.  W.  846  (held  not  liable  where 
trustee  did  not  abuse  the  discretion 
vested  in  him  by  will  to  sell  and  re- 
invest); Aydelott  V.  Breeding,  23  Ky. 
L.  Rep.  1146;  64  S.  W.  916  (held  lia- 
ble though  investment  a  prudent  one, 
but  one  contrary  to  statute) ;  Ayer  v. 
Bangor,  85  Me.  51 1 ;  45  Am.  &  Eng. 
Corp.  Cas.  597;  27  Atl.  523  (invest- 
ment sustained  as  properly  made); 
Gilbert  v.  Kolb,  85  Md.  627;  37  Atl. 
623  (held  not  liable,  when  vested  with 


discretion  and  he  acts  honestly,  etc.) ; 
Green  v.  Crapo  (Mass.  1902),  62  N.  E. 
956  (retention  of  investment  made  by 
testatrix  and  loss  sustained,  account 
not  disallowed);  Pine  v.  White 
(Mass.),  56  N.  E.  967  (held  not 
chargeable) ;  Dickinson's  Appeal,  152 
Mass.  184;  25  N.  E.  99;  9  L.  R.  A.  279 
(liable  for  losses  for  investment  in 
railroad  stock);  St.  Paul  Trust  Co.  v. 
Strong,  85  Minn.  1;  88  N.  W.  256  (not 
held  to  strict  account  where  he  acts 
honestly  and  in  good  faith) ;  Stokes  v. 
Terrell  (Miss.),  23  So.  371  (held  lia- 
ble); Dufford  V.  Smith,  46  N.  J.  Eq. 
216;  18  Atl.  1052  (when  hable);  In  re 
HaU,  164  N.  Y.  196;  58  N.  E.  11  (held 
liable  for  loss  from  investment  not 
within  scope  of  authority) ;  Re  Myers, 
131  N.Y.  409;  43  N.Y.  St. R.  265,908; 
30N.E.135(Tev'ginpart58Hun,  173; 
33  N.  Y.  St.  R.  977;  11  N.  Y.  Supp. 
543;  36  N.  Y.  St.  R.  990;  14  N.  Y. 
Supp.  535)  (loan  held  unauthorized 
and  trustees  personally  responsible); 
In  re  Westerfield,  48  App.  Div.  542; 
63  N.  Y.  Supp.  10;  57  N.  E.  403  (held 
not  liable,  loan  with  consent  of  bene- 
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So  the  amount  converted,  with  interest  thereon,  is  the  measure 
of  damages  for  misappropriation  of  money  in  violation  of  a 
trust.^*  But  damages  for  libel  cannot  be  availed  of  by  way  of 
counterclaim  in  an  action  for  the  appointment  of  new  trustees 
of  a  fund,  even  though  the  plaintiffs  are  a  foreign  government 
against  whom  such  an  action  cannot  be  brought.^^  And  as 
trust  property  will  not  be  allowed  to  be  impaired  by  a  trus- 
tee's negligence,  a  recovery  cannot,  therefore,  be  had  against  a 
trustee  under  a  will  for  an  injury  sustained  through  the  neg- 
ligence of  servants.^'  Again,  it  is  decided  that  a  person  re- 
covering damages  against  a  trustee  for  a  tort  committed  by 
him  in  that  capacity  can  proceed  directly  against  the  trust  es- 
tate and  thus  avail  himself  of  the  trustee's  right  of  indemnity.*' 


§  3105.  Executors  and  administrators — Execntor  de  son 
tort. — An  administrator  is  not  liable  in  damages  for  his  attor- 
ney's negligence  in  failing  to  take  advantage  of  a  technical  de- 
fect in  a  complaint  in  an  action  against  the  administrator  to 

ficiary);  Re  Talmadge,  32  App.  Div; 
10;  52  N.  Y.  Supp.  710  (effect  of  con- 
sent of  beneficiary) ;  In  re  Hart's  Est., 
203  Pa.  480;  53  Atl.  364  (investment 
held  unauthorized);  In  re  Gouldey's 
Est.,  201  Pa.  491;  51  Atl.  315;  10 
Pa.  Dist.  R.  216  (held  not  liable  for 
loss;  degree  of  care,  prudence,  etc., 
required);  Re  Lightner's  Est.,  187 
Pa.  237;  15  Lane.  L.  Rev.  297;  41 
Atl.  46  (invested  by  order  of  court, 
held  not  liable  even  though  prima 
facie  negligent) ;  ReBartol's  Est.,  182 
Pa.  407;  28  Pitts.  L.  J.  N.  S.  131; 
41  W.  N.  C.  73;  7  Del.  Co.  Rep.  57;  38 
Atl.  527  (degree  of  care  and  diligence 
required  stated);  Re  Home's  Est. 
(Pa.),  28  Pitts.  L.  J.  N.  S.  443  (held 
liable);  Stone  v.  Kahle  (Tex.  Civ. 
App.  1899),  54  S.  W.  375  (held  to 
have  no  authority  to  reinvest);  Carr 
V.  Morris,  85  Va.  21;  6  S.  E.  613  (re- 
sponsible for  future  loss,  for  unau- 
thorized investment);  Waller  v.  Cat- 
lett,  83  Va.  200;  2  S.  E.  280  (held  not 
liable  for  investment  in  confederate 
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bonds);  Simmons  v.  Oliver,  74  Wis. 
633;  43  N.  W.  561  (when  liable);  Re 
Smith,  65  L.  J.  Ch.N.  S.  761;  [1896]  2 
Ch.  590;  74  Law  T.  Rep.  810  (invest- 
ment unauthorized) ;  Re  Smith  [1896], 
1  Ch.  71  (held  not  liable  for  loss, 
trustee  was  given  discretion  to  in- 
vest; but  liable  if  bribed  or  paid  to 
invest);  Worman  v.  Worman,  L.  R. 
43  Ch.  D.  296  (investment  unauthor- 
ized when  not  in  line  specified) ;  Re 
Tucker  [1894],  1  Ch.  724  (held  liable 
for  breach  of  trust  as  to  loan,  al- 
though authorized  by  will  to  invest). 

"  Gillespie  v.  Evans,  10  S.  D.  234; 
72  N.  W.  576. 

'^  South  African  Repubhc  v.  Pran- 
co-Belge  Chernin  De  Per,  77  Law  T. 
Rep.  241;  [1897]  2  Ch.  487;  66  L.  J. 
Ch.  N.  S.  747. 

*"  Parmenter  v.  Barstow  (R.  I. 
1900),  47  Atl.  365. 

"  In  re  Raybould  [1900],  1  Ch. 
199;  69  Law  J.  Ch.  249;  82  Law  T.  N. 
S.  46;  48  WHy.  Rep.  301. 
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foreclose  a  mortgage.*  Nor  is  an  administrator  liable  for  losses 
resulting  from  delay  in  selling  stocks  of  the  estate  where  such 
act  was  done  at  the  request,  advice  or  instance  of  the  parties 
beneficially  interested  and  the  administrator  also  acted  in  good 
faith.^'  Nor  is  an  administrator  liable  for  unauthorized  false 
representations  by  a  third  person  made  to  induce  a  purchase 
at  an  administrator's  sale.™  Nor  can  a  recovery  be  had  against 
decedent's  estate  for  the  tort  of  an  executor  in  his  representa- 
tive capacity.^'  Again,  if  acts  are  done  by  a  person  under  a 
bona  fide  claim  of  right  and  with  no  intention  to  exercise  the 
duties  of  a  legal  representative,  he  does  not  render  himself  lia- 
ble in  his  own  wrong ;  he  does  not  subject  himself  to  the  penalty 
of  double  the  value  of  goods  sold  by  him  belonging  to  his  prin- 
cipal, in  order  to  reimburse  himself  for  advances  made,  even 
though  his  power  of  sale  terminates  with  his  principal's  death.'^ 

§  3106.  Wrongful  appointment  of  receiver. — The  measure 
of  damages  where  a  receiver  is  wrongfully  appointed  and  takes 
forcible  possession  of  the  property  to  the  exclusion  of  the  plain- 
tiff is  the  actual  loss  sustained  by  suspension  of  the  plaintiff's 
business  during  the  time  she  was  prevented  from  carrying  it  on 
by  reason  of  such  acts  of  the  receiver,  and,  in  case  of  a  sale  of 
the  property  by  the  latter,  the  plaintiff  may  also  recover  as  dam- 
ages the  value  of  her  interest  therein  at  the  time  possession 
was  thus  taken ;  for,  generally,  the  party  so  injured  is  entitled 
to  be  put  in  as  good  a  position  as  he  would  have  been  had  such 
wrongful  acts  not  been  done.^  So  a  creditor,  procuring  an  ap- 
pointment of  a  receiver  which  is  wrongful,  is  liable  to  the  lessor 
of  premises,  taken  possession  of  by  sajd  receiver,  for  the  un- 
paid rent  accruing  during  the  latter's  possession,°*  and  one  who 
procures  the  appointment  of  his  own  solicitor  as  receiver,  under 
a  mortgage  foreclosure,  is  liable  for  the  loss  resulting  from  his 

''  Willingham  v.  Rushing,  105  Ga. 
72;  4  Chic.  L.  J.  Wkly.  93;  31  S.  E. 
130. 


«Re  Armstrong's  Est.,  125  Cal. 
603;  58  Pac.  183. 

*'  Pearson  v.  Gillenwaters,  99 
Tenn.  436;  42  S.  W.  9,  aff'd  99  Tenn. 
462;  42  S.  W.  199. 

=»  Newell  V.  Clapp,  97  Wis.  104;  72 
N.  W.  366. 

"  Blum  V.  Dabritz,  78  N.  Y.  Supp. 
207;  aff'd  81  N.  Y.  Supp.  315. 


I"  Haverly  v.  Elliott,  39  Neb.  201; 
57  N.  W.  1010. 

"  Link  Belt  Mach.  Co.  v.  Hughes, 
195  111.  413;  63  N.  E.  186,  aff'g 
Hughes  V.  Link  Belt  Mach.  Co.,  95 
lU.  App.  323. 
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defalcation  and  the  insufficiency  of  his  sureties.^  It  is  also 
decided  that  a  person  who  procures  one  to  be  appointed  a  re- 
ceiver and  fails  to  exercise  proper  diligence  in  seeing  that  he 
performs  his  duties  will  be  liable  for  resulting  losses  caused  by 
such  receiver's  defalcations.*  Again,  where  items  of  claimed 
actual  damages  consisted  either  of  loss  resulting  from  the  acts 
of  the  receiver  after  his  appointment,  or  of  credits,  or  of  specu- 
lative proiits,  and  could  not  be  recovered  under  any  view  of 
the  case,  the  court  refused  to  express  any  opinion  upon  the 
question  whether  or  not  a  plaintiff  who  wrongfully  procures 
the  appointment  of  a  receiver  could  be  held  liable  in  damages 
for  such  wrongful  appointment,  and  adjudged  the  costs  of  the 
suit  and  of  the  receivership  without  allowing  a  recovery  of  them 
by  defendant  as  damages."  But  although  a  receiver's  appoint- 
ment under  a  mortgage  foreclosure  is  unauthorized,  a  recovery 
can  only  be  had  for  the  net  proceeds  of  crops  harvested  by 
him.®  And  where  the  appointment  was  not  justified,  but  the 
receiver  acted  prudently,  the  court  in  assessing  damages  will 
consider  the  situation  of  the  parties,  the  amount  of  the  prop- 
erty, and  the  time  of  interruption  of  possession,  and  base  the 
recovery  thereon,  and  where  it  is  alleged  that  the  stock  taken 
possession  of  had  decreased  in  value  in  the  receiver's  hands  by 
reason  of  the  termination  of  the  season's  demand,  the  receiver 
will  not  be  charged  with  the  difference  in  value  thereof  between 
the  time  of  taking  such  possession  and  the  return  of  the  prop- 
erty.°'  Nor  can  damages  be  recovered  from  a  plaintiff,  at  whose 
instance  a  receiver  was  appointed,  for  injury  to  property  while 
in  the  latter's  hands.""  Nor  can  an  action  for  damages  be 
maintained  against  an  applicant  for  the  appointment  of  a  re- 
ceiver in  a  regular  proceeding."^ 

§  2107.  Recovery  against  receiver — Contracts  of  receiver 
—Contracts  before  appointment  of  receiver. —  Only  such 


''  Sorchan  v.  Mayo,  50    N.  J.  Eq. 
288;23Atl.  479. 

5'  Downs  v.  Allen,  10  Lea  (Tenn.), 
652. 

"  Coverdill  v.  Seymour  (Tex.  Sup. 
Ct.  1900),  57  S.  W.  37,  modified  57  S. 
"W.  635,  rev'g  56  S.  W.  221. 
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"'Locke  V.  Klunker,  123  Cal.  231; 
55  Pac.  993. 

""  Lehman  v.  McQuown  (U.  S.  C. 
C.  D.  Colo.),  31  Fed.  138. 

'"  Kaiser  v.  Kellar,  21  Iowa,  95. 

"  Saunders  v.  Kempner  (Tex.  Civ. 
App.  1895),  32  S.  W.  585. 


FIDUCIARY  AND  OTHEE   SPECIAL  RELATIONS.    §  2108 

actual  damages  as  are  sustained  can  be  recovered,  where  a  lessee 
from  a  receiver  for  a  fixed  term  with  the  sanction  of  the  court, 
the  right  to  terminate  the  lease  being  reserved,  is  ousted  by 
order  of  the  court  before  the  expiration  of  the  term.®  But  a 
recovery  may  be  had  against  a  receiver  for  the  difference  be- 
tween the  contract  price  and  that  obtained  in  the  sale  of  goods 
where,  before  his  appointment,  certain  goods  under  an  execu- 
tory contract  of  sale  had  not  been  delivered  and  the  receiver 
had  refused  to  accept  them,  or  to  pay  therefor,  and  they  were 
sold  by  the  vendor.^  And  if  one  has  an  option  to  take  shares 
in  a  corporation,  and  the  liquidator  of  the  corporation  refuses 
to  have  shares  issued  to  him,  after  liquidation  proceedings  are 
commenced,  or  to  allow  him  to  be  put  on  the  list  of  contribu- 
tories,  the  measure  of  damages  is  the  share  of  such  person  in 
the  existing  assets  of  the  corporation,  after  deducting  the  price 
agreed  by  him  to  be  paid  for  the  shares.^^  It  is  also  decided 
that  a  suit  for  specific  performance  and  for  the  recovery  of 
damages  for  nonperformance  of  a  contract  of  purchase  may  be 
brought,  if  necessary  to  prevent  wasting  the  assets  of  the  corpo- 
ration and  to  secure  their  application  to  the  payment  of  the  cor- 
porate debts,  said  corporation  being  in  a  receiver's  hands.^  And 
the  right  of  an  innocent  holder  of  shares,  fraudulently  issued  by 
a  corporation,  to  recover  damages  cannot  be  defeated  by  the  pro- 
curement by  the  receiver,  without  his  consent,  of  a  surrender  of 
shares  sufficient  to  reduce  the  issue  to  the  amount  authorized.^ 

§  2108.  Recovery  against  receiver — Wrongful  or  negli- 
gent acts  or  torts  of  receiver — Torts  of  corporation  before 
appointment  of  receiver. — Where  an  erroneous  judgment  has 
been  procured  and  the  property  placed  in  a  receiver's  hands 
prior  to  a  sale  thereunder,  the  measure  of  damages  is  the  value 
of  the  property  at  the  time  of  sale,  and  reasonable  rents  up 
to  the  time  the  purchaser  obtained  possession  and  then  with 
interest  from  that  time,  together  with  the  ordinary  costs  of  liti- 

<"  Greer  v.  Sellers,  64  111.  App. 
505. 

«»  Archer  v.  Dunham,  89  Hun,  387; 
69  N,  y.  St.  R.  773;  35  N.  Y.  Supp. 
387, 


«  Farmers'  L.  &  T.  Co.  v.  Eaton,  51 
U.  S.  C.  C.  A.  640;  114  Fed.  14. 

•^  Moore  v.  Potter,  155  N.  Y.  481; 
50  N.  E.  271,  rev'g  87  Hun,  334. 

"  Hirsch  v.  Burns  (H.  L.),  77  Law 
T.  Rep.  377,  aff'g  74  Lw  T.  Rep. 
769. 
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gation.^  And  where  a  receiver,  or  those  acting  for  him,  fail  to 
exercise  ordinary  care,  and  the  receiver  pays  a  dividend  from 
an  insolvent  corporation  to  a  person  not  authorized  to  receive 
it,  he  is  chargeable  with  the .  resulting  loss  to  a  creditor.**  A 
recovery  may  also  be  had  against  a  receiver  of  a  water  company 
for  injuries  sustained  by  a  person  after  his  appointment,  and 
occasioned  by  the  negligent  filling  in  of  an  excavation  by  the 
company  and  the  receiver's  failure  to  put  the  street  in  a  safe 
condition  and  so,  even  though  the  appointment  was  made  after 
such  filling  in  had  been  done.*  But  where  through  a  railroad 
company's  negligence  a  passenger  suffers  death,  the  receiver  is 
not  liable  personally  therefor."  Nor  can  a  recovery  be  had  for 
the  failure  of  a  receiver  to  maintain  proper  fences  and  conse- 
quent injury  to  stock.''  Nor  is  a  receiver  chargeable  with  losses 
sustained  on  the  sale  of  goods  at  auction  under  order  of  court 
procured  by  the  interested  parties.'"  Nor  can  a  recovery  be  had 
against  a  corporation  for  breach  of  a  receiver's  contracts,  or  for 
his  torts,  on  the  ground  alone  that  it  receives  the  property  from 
him.''  But  a  receiver  may  be  liable  for  a  tort  committed  by  the 
corporation  before  his  appointment.'^ 


§  2109.  Recovery  by  receiver. —  The  value  of  property 
taken  from  a  receiver  in  an  action  of  replevin,  brought  against 
him  without  the  court's  permission,  may  be  recovered  by  him.'^ 
But  a  receiver  of  an  insolvent  insurance  company,  which  is  it- 
self a  party  to  the  fraud,  cannot  recover  damages  against  a 
bank  for  false  and  fraudulent  representations  as  to  the  com- 
pany's deposits,  thereby  inducing  the  insurance  commissioner 
to  certify  as  to  the  company's  solvency.™ 


•'  Hays  V.  Griffith,  85  Ky.  375;  3 
S.  W.  431.   . 

»« Todd  V.  Meding,  56  N.  J.  Eq.  83; 
38  Atl.  349. 

"  Robinson  v.  Mills  (Mont.  1901), 
65  Pac.  114. 

"Cardot  V.  Barney,  63  N.  Y.  281; 
20  Am.  Rep.  533. 

"  Schiirr  v.  Omaha  &  St.  L.  R.  Co., 
98  Iowa,  418;  67  N.  W.  280;  5  Am.  & 
Eng.  R.  Cas.  N.  S.  152.  See  Mem- 
phis &  L.  R.  Co.  V.  Stringfellow,  44 
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Ark.  322;  Metz  v.  Buffalo,  C.  &  P.  R. 
Co.,  58  N.  Y.  61;  17  Am.  Rep.  201. 

"  Eskridge  v.  Rushworth,  3  Colo. 
App.  562;  34  Pac.  482. 

"  Missouri,  K.  &  T.  R.  Co.  v.  Mc- 
Fadden,  89  Tex.  138;  33  S.  W.  853. 

"  Combs  V.  Smith,  78  Mo.  32. 

"  Jones  V.  Moore,  106  Tenn,  188; 
61S.W.81. 

'•  Ray  V.  First  Nat.  Bk.,  23  Ky.  L. 
Rep.  717;  63  S.  W.  762. 
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StTBD.   Vm.       SURETIES,    GITARANTOES   AND   INDEMNITY. 

§  3110.  Sureties,  guarantors  and  indemnity — General 
rules  and  decisions. — The  same  rules  of  construction  apply  in 
determining  a  surety's  liability  as  in  other  contracts  under  a 
code  providing  that  a  surety  cannot  be  held  beyond  the  express 
terms  of  his  contract."  And  where  money  is  given  to  sure- 
ties to  hold  until  their  liability  is  discharged,  and  they  agree  to 
surrender  the  money  and  take  a  bond  in  a  surety  company,  the 
measure  of  damages  for  breach  of  their  agreement  is  only  the 
expense  necessarily  incurred  in  procuring  and  offering  the 
bond.™  It  is  also  decided  that  if  subsequent  bonds  are  given 
and  they  are  cumulative,  the  sureties  on  the  original  bond  are 
not  released  thereby.™  The  sureties  on  an  undertaking  in  ar- 
rest are  not  liable,  however,  for  counsel  fees  in  an  action  after 
it  has  been  determined  that  the  defendant  is  not  subject  to  ar- 
rest.^ And  if  before  delivery,  a  note  is  altered  by  the  princi- 
pal, without  the  surety's  consent,  by  increasing  the  rate  of 
interest,  said  note  being  payable  to  a  specified  person  or  bearer, 
the  surety,  it  is  held,  will  be  released  from  liability.^  It  is 
also  decided  that  an  intentional  concealment  which  operates  as 
a  fraud  upon  sureties  on  a  promissory  note  will  relieve  them 
from  liability.^  So  the  surrender  by  the  principal  of  collat- 
eral security  has  been  held  to  release  the  surety  on  a  note.® 
And  if  a  surety  is  induced  to  refrain  from  taking  steps  to  pro- 
tec  t  himself  by  thorough  information  being  withheld  by  a  creditor 
without  sufficient  cause  or  through  the  latter's  giving  him  false 


"  Northern  Light  Lodge  No.  1,  I. 
O.  O.  F.  V.  Kennedy,  7  N.  D.  146;  73 
N.  W.  524;  N.  D.  Rev.  Codes,  sec. 
4651. 

"  Cook  V.  easier,  76  App.  Div.  279; 
78  N.  Y.  Supp.  661. 

™  Thompson  v.  Deakum,  32  Ore. 
506,  517;  52  Pac.  517,  755.  But  see 
People  V.  Lett,  27  111.  215;  Bobo  v. 
Vaiden,  20  S.  C.  271;  Field  v.  Pelot, 
McMul.  Eq.  (S.  C.)  369;  Morris  v. 
Morris,  9  Heisk.  (Tenn.)  814;  Lingle 
V.  Cook,  32  Gratt.  (Va.)  262;  Hooper 
V.  Hooper,  29  W.  Va.  276. 

^  Sperry  v.  Hellman,  37  N.  Y.  St. 
136 


R.  258;  20  Civ.  Proc.  218;  13  N.  Y. 
Supp.  899. 

"  Hill  V.  O'Neill,  101  Ga.  832;  28 
S.  E.  996.  See  as  to  alteration  and 
release  of  surety,  State  Solicitors 
Co.  V.  Savage,  39  Fla.  703;  23  So.  413; 
Robertson  v.  Sully,  157  N.  Y.  624;  52 
N.  E.  668,  rev'g  2  App.  Div.  152;  73 
N.  Y.  St.  R.  554;  37  N.  Y.  Supp.  935; 
Randolph  on  Commercial  Paper 
(2d  ed.),  sees.  1772,  1777. 

^  Jungk  V.  Holbrook,  15  Utah, 
198;  49  Pac.  300. 

^  Rye  V.  Adkins  (Tenn.),  46  S.  W. 
458. 
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infonnation,  such  creditor  is  liable  for  the  loss  actually  sus- 
tained thereby.^  The  measure  of  damages,  where  a  mortgage 
is  given  to  secure  a  guaranty  that  a  judgment  assigned  to  the 
mortgagee  was  valid  and  it  proves  invalid,  is  the  amount  paid 
therefor,  with  interest  thereon.^  And  where  the  safety  of  a 
mortgage  is  guaranteed,  and  a  person  advances  money  thereon, 
and  it  is  transferred  for  a  less  sum,  only  the  difference  be- 
tween such  sums  can  be  recovered.®'  But  actual  damage  must 
be  alleged  and  proved  in  an  action  on  a  contract  of  indemnity." 
If  the  contract  is  to  save  one  harmless  on  account  of  a  claim, 
it  is  decided  that  the  damage  does  not  occur  until  a  recovery 
is  obtained  against  him  bj''  the  claimant.^^  Again,  the  terms 
of  a  guarantor's  contract  measure  the  extent  of  his  liability 
which  cannot  be  limited  or  enlarged  by  implication.^  But  a 
person  is  not  deprived  of  his  right  to  sue  on  his  contract  merely 
because  he  has  an  action  for  damages  for  the  injury  sustained, 
and  against  which  the  contract  is  intended  to  indemnify  him.*' 
Again,  if  the  obligor  is  requested  to  defend  but  refuses,  the 
necessary  expenses  incurred,  by  the  purchaser  at  an  execution 
sale,  in  defending  the  title,  are  recoverable  under  an  agreement 
of  the  executor's  creditor  to  hold  him  harmless.'^  And  where 
a  city  has  responded  under  a  judgment  for  damages  for  per- 
sonal injuries,  occasioned  by  the  negligence  of  a  private  cor- 
poration, and  the  former  seeks  indemnity  against  the  latter,  no 
defense  is  available  to  the  latter  of  which  it  could  have  availed 
itself  at  the  original  trial,  where  it  was  requested  to  defend 
and  was  represented  at  the  trial  by  counsel  who  gave  advice 


'^  Benton  County  Sav.  Bk.  v. 
Boddioker,  105  Iowa,  548;  75  N.  W. 
632;  45  L.  R.  A.  321. 

^  Duecker  v.  Goeres,  104  Wis.  29; 
85N.  W.  91. 

«« Sheers  v.  Thimbleby  (C.  A.),  76 
Law  T.  Rep.  709. 

"  Jenckes  v.  Rice  (Iowa,  1903),  93 
N.  W.  384.  As  to  necessity  of  prov- 
ing damage  or  negligence  for  which 
indemnity  is  sought,  see  Morton  v. 
Union  Trac.  Co.,  20  Pa.  Super.  Ct. 
325. 
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"  Sherman  v.  Spalding  (Mich. 
1903),  9  Det.  L.  N.  617;  93  N.  W.  613. 
Examine  Mamerow  v.  National  Lead 
Co.,  98  111.  App.  460. 

"  Mamerow  v.  National  Lead  Co., 
98  111.  App.  460.  See  Randolph  on 
Commercial  Paper  (2d  ed.),  sees.  852, 
868. 

'"  Gordon  v.  Stanley,  108  La.  182; 
32  So.  531. 

"  Cassidy  v.  Taylor  Brew.  &  Malt. 
Co.,  79  App.  Div.  242;  79  N.  Y.  Supp. 
595. 
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and  took  notes.^  Generally  the  indemnified  party  should  not 
do  any  act  which  injuriously  affects  the  rights  of  the  indemni- 
tors under  their  obligation,  except  the  latter  consent  thereto ; 
thus  a  payment  by  a  surety  company  of  a  judgment  against  it 
without  the  indemnitor's  consent  will  release  them,  where  such 
company  is  indemnified  by  bond  against  liability  on  other 
bonds.''  So  a  guarantor  will  be  discharged  from  liability  by  an 
extension  of  the  time  of  payment.'*  But  a  guarantor  is  held 
not  to  be  released  by  a  want  of  diligence  in  resorting  to  the 
principal  for  he  may  upon  the  latter's  default  look  at  once  to 
the  guarantor  for  satisfaction.'^ 


§  2111.  Sureties  on  trustee's  bonds. — A  surety  on  a  bond 
is  not  released  from  liability  for  a  testamentary  trustee's  past 
or  prospective  misconduct  merely  because  he  is  required  to 
furnish  a  new  bond  by  order  of  court,  as  such  bond  is  merely 
cumulative.*^  And  if  assets  are  received  before  the  execu- 
tion of  the  bond  the  sureties  are  liable  for  the  failure  of  the 
principal  to  account  therefor."  But  a  trustee  and  his  sureties 
are  not  liable  for  a  greater  sum  than  the  difference  between 
the  amount  of  the  trust  fund  and  a  wife's  claim,  where  she 
has  waived  payment  into  court  of  the  amount  of  the  trust  fund 
due  her  by  the  trustee.'*  Nor  are  sureties  liable  for  defaults 
or  breaches  of  duty  committed  by  a  trustee  prior  to  a  delivery 
of  a  bond  conditioned  that  he  faithfully  discharge  the  duties 


"  Waterbury  v.  Waterbury  Tract. 
Co.,  74  Conn.  152;  50  Atl.  3. 

"  American  Surety  Co.  v.  Ballman 
(U.  S.  C.  C.  A.  Mo.),  115  Fed.  292; 
id.,  104  Fed.  634.  See  Byers  v.  Hick- 
man Grain  Co.  (Iowa),  84  N.  W.  500; 
New  York  v.  Baird,  72  N.  Y.  Supp. 
606;  36  Misc.  68,  rev'd  77  N.  Y.  Supp. 
446;  Andrews  v.  Pope,  126  N.  C.  472; 
35  S.  E.  817;  Buffington  v.  Bronson, 
61  Ohio  St.  231;  56  N.  E.  762. 

'*  Rushton  V.  Dierks  Lumber  Co. 
(Neb.  1902),  89  N.  W.  616.  See 
Randolph  on  Commercial  Paper  (2d 
ed.),  sees.  476,  954,  1817  n. 

»'  Yager  v.  Kentucky  Title  Co.,  22 
K^.  L.  Rep.  2240;  66  S.  W.  1027. 


See  Getty  v.  Schantz  (U.  S.  C.  C.  A. 
Wis.),  40  C.  C.  A.  500;  100  Fed.  577; 
Esberg-Buchman  L.  T.  Co.  v.  Heid 
(U.  S.  D.  C.  D.  Alaska),  62  Fed.  962. 
That  demand  on  principal  not  pre- 
requisite to  recovery,  see  German  Sav. 
Bk.  V.  Drake  Roofing  Co.  (Iowa),  83 
N.  W.  960;  51  L.  R.  A.  758.  Exam- 
ine Randolph  on  Commercial  Pa- 
per (2d  ed.),  sees.  880,  886-893, 
1208-1210. 

9»Richter  v.  Leiby,  101  Wis.  434; 
77  N.  W.  745. 

«'  Mclntire  v.  Linehan  (Mass.  1901), 
59  N.  E.  767. 

»« Second  Nat.  Bk.  v.  Smith,  103 
Tenn.  57;  57  S.  W.  156. 
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of  his  office.''  Again,  a  judgment  for  a  breach  of  trust  obtained 
by  a  substituted  trustee  against  the  executrix  of  a  deceased 
trustee  is  not  evidence  against  a  surety,  in  an  action  to  recover 
the  sum  due  by  reason  of  such  breach,  of  the  amount  of  dam- 
ages sustained  thereby.™ 

§  3112.  Sureties  on  executor's  or  administrator's  bonds 
— Probate  bonds. — If  there  is  a  breach  of  her  bond  by  an 
executrix,  in  failing  to  render  a  satisfactory  account,  the  surety 
is  not  relieved,  although  the  heirs  stipulated  that  she  need 
render  no  account.'  And  money  in  the  hands  of  an  insolvent 
administrator  arising  from  debts  owing  by  him  to  the  estate 
are  recoverable  from  the  sureties.'  But  a  surety  on  a  probate 
bond  is  onlj"-  liable  upon  the  contingency  that  the  principal 
fails  to  pay  the  amount  for  which  he  is  chargeable.^  And 
where  a  sum  of  money  is  received  by  an  administrator  as  the 
purchase  price  of  real  property  forming  part  of  the  estate  but  is 
not  administered,  the  heirs  conveying  directly  to  the  purchaser, 
such  money  cannot  be  recovered  of  the  sureties  on  his  bond.^ 
And  if  property  comes  into  an  administrator's  hands  but  is 
not  subject  to  administration,  the  surety  on  his  bond  is  not 
liable  therefor.'' 


§  2113.  Sureties  on  receiver's  bonds. — Sureties  are  liable 
on  a  receiver's  bond  for  his  failure  to  pay  to  himself  in  that 
capacity  money  borrowed  by  him  of  the  company  which  he  so 
represents  prior  to  his  appointment.^  And  where  a  receiver 
fails  to  faithfully  discharge  his  duty  in  collecting  sale  bonds 
and  distributing  the  funds  under  order  of  court,  the  sureties 
are  liable  therefor.'     So  sureties  on  a  receiver's  bond  are  liable 


"  State  V.  Hunter,  73  Conn.  435;  47 
Atl.  665.  See  also  Thomson  v. 
American  Surety  Co.,  56  App.  Div. 
113;  67  N.  Y.  Supp.  564,  aff'd  170  N. 
Y.  109;  62  N. E.  1073. 

™  Thomson  v.  American  Surety 
Co.,  170  N.  Y.  109;  62  N.  E.  1073, 
aff'g  56  App.  Div.  113;  67  N.  Y.  Supp. 
564. 

'  Fuller  V.  Wilbur,  170  Mass.  506; 
49  N.  E.  916. 
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^  James  v.  "West,  67  Ohio  St.  28;  65 
N.  E.  156. 

^  Shaw  V.  Humphry,  96  Me.  397; 
52  Atl.  798. 

<  Johnson  v.  Hall,  101  Ga.  687;  29 
S.  E.  37. 

=  Jackson  v.  "Wilson,  117  Ala.  432; 
23  So.  521. 

"  Commonwealth  v.  Gould,  118 
Mass.  300. 

'  Commonwealth     v.     ]Jeachm^n 
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for  embezzlement  by  the  former  of  the  proceeds  of  property  of 
which  he  has  taken  possession  under  a  regular  appointment 
even  though  the  bill  brought  therefor  was  subsequently  dis- 
missed for  want  of  jurisdiction.^  So  a  surety  is  liable  on  a 
bond  running  to  the  plaintiff  in  an  action  in  which  the  receiver 
is  appointed,  where  it  is  good  as  a  common-law  bond  even 
though  it  does  not  conform  to  the  statutory  requirements.' 


(Ky.  1900),  55  S.  W.  430;  56  S.  W. 
151. 
B  Baltimore  Bldg.   &  L.  Assn.  v. 


Alderson  (U.  S.  C.  C.  A.  W.  Va.),  39 
C.  0.  A.  609 J  99  Fed.  489. 

»  Carl  V.  Meyer,  51  App.  Div.  5;  64 
N.  Y.  Supp.  1077. 
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CHAPTER  LXXI. 


"WRONGS   AFFECTING  REALTY,   ITS  POSSESSION  OE  INTERESTS 
THEREIN — G  ENER  ALLY. 

Crops  and  grass. 

Dumping  of  earth,  dirt,  ref- 
use, etc. 

Encroachment  of  wall  upon 
property. 

Fences. 

Irrigating  ditch. 

Lateral  support  of  land — 
Removal  of. 

Party  walls. 

Removal  of  soil,  stone,  etc. 

Trees,  shrubbery,  etc. 

Violation  of  buUding  re- 
strictions. 

Evidence — Generally . 

§  2114.  Injuries  to  real  property  generally — Trespass — 
Waste. — The  measure  of  damages  in  an  action  for  injury  to 
real  property  is  generally  a  recovery  for  the  actual  loss  sus- 
tained.' So  in  an  action  to  recover  for  a  permanent  injury  to 
real  property  the  measure  of  damages  will  be  the  difference 
between  the  value  of  the  property  before  and  after  the  injury.^ 


2114. 

Injuries     to     real     property 

2126 

generally  —  Trespass  — 

2127 

Waste. 

2115. 

Same  subject  continued. 

2128 

2116. 

Exemplary  damages. 

2117. 

Mitigation  and  reduction  of 

2129 

damages. 

2130 

2118. 

Nominal  damages. 

2131 

2119. 

Injuries  by  animals. 

2120. 

Injuries  by  blasting. 

2132 

2121. 

Injuries  by  fires. 

2133 

2122. 

Damages  by  mob  violence. 

2134 

2123. 

Subsidence. 

2135 

2124. 

Actions  by  tenants. 

2125. 

Buildings,  structures,  etc. 

2136 

'  Worcester  v.  Great  Falls  Mfg. 
Co.,  41  Me.  159;  Luther  v.  Winnisim- 
met,  9  Cush.  (Mass.)  171. 

^  Stoudenmire  v.  DeBardelaben,  85 
Ala.  85;  Brown  v.  Woodliff  (Ga.),  15 
S.  E.  491;  Junghlum  v.  Minneapolis 
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N.  U.  &  S.  W.  R.  Co.,  70  Minn.  153; 
72  N.  U.  971;  St.  Louis  Trust  Co.  v. 
Bambrick,  149  Mo.  560;  51  S.  W.  706; 
Housee  v.  Hammond,  39  Barb.  (N. 
Y.)  89;  Owens  v.  Missouri  Pac.  R.  Co., 
67  Tex.  679;  4  S.  W.  593;  Fort  Worth 


"WRONGS   AFFECTING   REALTY. 


§2114 


And  this  is  the  measure  of  damages  in  an  action  to  recover  for 
waste.'  And  where  an  action  is  brought  to  recover  for  an  in- 
jury to  real  property  extending  over  a  considerable  period  of 
time,  it  is  decided  that  the  fact  that  during  a  part  of  such  time 
the  plaintiff  occupied  the  property  jointly  with  another,  will 
not  prevent  a  recovery  by  the  former  of  such  damages  as  ac- 
crued during  the  period  of  joint  occupation.*  Again,  in  esti- 
mating the  damages  for  an  injury  to  land  the  use  to  which 
the  land  may  be  put  for  any  lawful  purpose  is  declared  to  con- 
trol and  not  the  value  if  used  for  some  purpose  other  than  that 
to  which  it  was  applied  or  desired  to  be  used  by  its  owner.' 
So  the  damages  in  an  action  for  injury  to  land  should  not,  it  is 
held,  be  proved  by  evidence  as  to  what  the  property  cost  the 
plaintiff ;  as  to  its  value  some  time  before  the  injury ;  the  rent 
received  before  and  after ;  and  the  value  after  such  injury.' 
But  where  there  has  been  an  injury  to  a  part  of  the  realty  and 
it  has  a  determinable  value  of  its  own  apart  from  that  of  the 
realty,  it  has  been  decided  that  the  former  will  constitute  the 
measure  of  damages  and  not  the  difference  in  value  as  has  just 
been  stated.'  And  it  has  also  been  determined  that  where  the 
cost  of  restoring  property  injured  to  its  former  condition  is  less 
than  the  diminution  in  the  market  value  of  the  entire  property, 
the  measure  of  damages  will  be  the  cost  of  restoring  the  same.^ 
So  the  cost  of  filling  up  ditches  which  have  been  dug  by  a  tres- 
passer on  the  land  of  the  plaintiff  may  be  the  proper  measure 


&  D.  C.  R.  Co.  V.  Hogsett,  67  Tex. 
685;  4  S.  W.  365;  San  Antonio  &  A. 
P.  R.Co.  V.  Horkam  (Tex.  Civ.  App.), 
45  S.  W.  391;  Missouri,  K.&T.  R.  Co., 
V.  O'Connor  (Tex.  Civ.  App.),  51  S. 
W.  511. 

'  Stoudenmire  v.  DeBardelaben,  85 
Ala.  85;  4  So.  723;  Perdue  v.  Brooks, 
84  Ala.  459;  5  So.  126;  Field  v.  Tate, 
57  N.  J.  Eq.  632;  42  Atl.  742,  aff'g  57 
N.  J.  Eq.  53;  40  Atl.  206;  Cole  v. 
BickeUiaupt,  64  App.  Div.  (N.  Y.)  6; 
71  N.  Y.  Supp.  636;  Nelson  v.  Church- 
ill (Wis.  1903),  93  N.  W.  799.  See 
subsequent  sections  in  this  chapter, 
and  sec.  2182,  herein. 

*  Branch  v.  Doan,  17  Conn.  402. 


"  Ft.  Worth  &  N.  0.  R.  Co.  v. 
WaUace,  74  Tex.  581;  12  S.  W.  227; 
40  Am.  &  Eng.  R.  Cas.  248. 

'  Kansas  City  v.  Frohmerk  (Kan. 
App.  1900),  62  Pac.  432. 

'  Whitbeck  v.  New  York,  etc.,  R. 
Co.,  36  Barb.  (N.  Y.)  644. 

«  Parish  v.  Baird,  160  N.  Y.  302;  54 
N.  E.  724;  Hartshorn  v.  Chaddook, 
135  N.  Y.  116;  31  N.  E.  997;  47  N.  Y. 
Supp.  838;  17  L.  R.  A.  426;  Larsew  v. 
Oregon  R.  &  Nav.  Co.  (Ore.),  23  Pac. 
974;  8  R.  R.  &  Corp.  L.  J.  150;  Gift  v. 
Reading,  3  Pa.  Super.  Ct.  359;  40  W. 
N.  C.  164;  Mellick  v.  Penn.  R.  R.  Co., 
203  Pa.  St.  457;  53  Atl.  340. 
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of  damages  where  the  injury  can  be  so  abated.'  And  treble 
damages  are  in  some  cases  recoverable  by  statute  for  injury  to 
land.'"  Again  where  the  injury  is  not  a  permanent  one  but 
only  results  in  a  loss  to  the  plaintiff  for  a  limited  time,  the 
measure  of  damages  may  then  consist  of  the  decrease  in  the 
rental  value."  It  has,  however,  been  decided  that  damages  for 
loss  of  rents  are  not  recoverable  unless  specially  alleged.'^ 
And  where  by  the  acts  of  different  persons  entirely  uncon- 
nected with  each  other,  there  is  an  injury  to  the  land  of  another, 
the  latter  cannot  recover  the  whole  damage  in  an  action  against 
one  of  them.'^ 

§  2115.  Same  subject  continued. — The  measure  of  dam- 
ages in  an  action  of  trespass  should  generally  be  in  the  nature 
of  a  compensation  for  the  injury  sustained."  And  it  has  been 
determined  that  interest  on  the  amount  awarded  may  be  al- 
lowed from  the  time  of  the  trespass. '^  Damages  which  accrue 
after  the  commencement  of  an  action  for  trespass  may  also  be 
recovered  where  they  are  the  result  of  the  original  trespass,*^ 
though  proof  of  damages  prior  to  the  inception  of  plaintiff's 


» Doss  V.  Billington,  98  Tenn.  375; 
39  S.  W.  717. 

'»  Glenn  v.  Adams  (Ala.  1901),  29 
So.  836;  Longyear  v.  Gregory,  110 
Mich.  277;  68  N.  W.  116;  3  Det.  L. 
N.  354;  Alt  v.  Grosclose,  61  Mo.  App. 
409;  1  Mo.  App.  Rep.  645;  Humes  v. 
Proctor,  73  Hun  (N.  Y.),  265;  57  N. 
Y.  St.  R.  284;  26  N.  Y.  Supp.  315; 
Starkweather  v.  Quigley,  7  Hun  (N. 
Y.),  26;  WiUard  v.  Warren,  17  Wend. 
(N.  Y.)  257;  Oregon  &  C.  R.  Co.  v. 
Jackson,  21  Ore.  360;  28  Pao.  74; 
Davis  V.  Cotey,  70  Vt.  120;  39  Atl.  628. 

"  Jacob  Tome  Inst.  v.  Crothers,  87 
Md.  569;  40  Atl.  261;  Baltimore  &  O. 
R.  R.  Co.  V.  Boyd,  67  Md.  32;  Key  v. 
Collinan,  78  App.  Div.  (N.  Y.)  584;  79 
N.  Y.  Supp.  778;  Mortimer  v.  Man- 
hattan Ry.  Co.,  29  N.  Y.  St.  R.  262;  8 
N.  Y.  Supp.  536;  Irwin  v.  Nolde,  176 
Pa.  St.  594;  35  Atl.  217;  39  W.  N.  C. 
33;  35  L.  R.  A.  415;  Whipple  v.  Wan- 
suck  Co.,  12  R.  I.  321. 
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"  Parker  V.  Lowell,  11  Gray  (Mass.), 
353. 

"Wallace  v.  Drew,  59  Barb.  (N. 
Y.)  413. 

"  Bateman  v.  Goodyear,  12  Conn. 
575;  Baltimore,  etc.,  R.  R.  Co.  v. 
Blocher,  27  Md.  277;  Hueston  v. 
Miss.  &  R.  R.  Boom  Co.,  76  Minn. 
251;  79  N.  W.  92;  Delaware  &  A.  T.  & 
T.  Co.  V.  Elvins  (N.  J.),  43  Atl.  903; 
Ives  V.  Humphreys,  1  E.  D.  Sm.  (N. 
Y.)  196;  Cincinnati  v.  Evans,  5  Ohio 
St.  594;  Irwin  v.  Nolde,  176  Pa.  St. 
594;  35  Atl.  217;  35  L.  R.  A.  415;  39 
W.  N.  C.  33;  Morrison  V.  Robinson,  31 
Pa.  St.  456. 

•'  Gress  Lumber  Co.  v.  Coody,  104 
Ga.  611;  30  S.  E.  810;  Gates  v.  Corn- 
stock,  113  Mich.  127;  71  N.  W.  515;  4 
Det.  L.  N.  217. 

"Frisbee  v.  Marshall,  122  N.  C. 
760;30S.  E.  21. 
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title  is  not  admissible."  Again,  it  is  not  essential  in  such  an 
action  that  proof  of  malice  should  be  given,  though  it  has  been 
alleged  that  the  act  was  malicious  as,  in  the  absence  of  a  claim 
for  punitive  damages,  such  an  allegation  is  mere  surplusage.^ 
There  should  be  no  allowance,  however,  for  damages  which 
are  remote,  speculative,  and  contingent,  and  which  might  easily 
have  been  prevented  or  avoided  by  the  party  injured.''  But 
the  amount  of  damages  which  may  be  recovered  in  an  action 
of  trespass  vi  et  arm  is,  is  not  limited  by  the  value  of  the  prop- 
erty destroyed.*  And  where  special  facts  in  aggravation  of 
damages  are  set  forth  in  a  complaint  in  which  a  recovery  is 
sought  for  malicious  trespass,  an  instruction  should  not  be 
given  that  only  such  damages  are  recoverable  by  the  plaintiff 
as  he  has  sustained  in  the  temporary  use  and  occupation  of  the 
premises,  without  any  special  damages.^  And  it  has  been  de- 
cided that  where  malice,  and  vexatious  and  incidental  wrongs 
have  been  proved  in  an  action  of  trespass  quare  clausum  fregit 
any  amount  of  damages  may  be  given  by  the  jury,  provided 
they  do  not  exceed  the  amount  laid  in  the  declaration  and  are 
not  so  excessive  as  to  be  obviously  oppressive  or  as  to  show 
corruption  or  passion.^  So,  although  abusive  conduct  on  tlie 
part  of  a  trespasser  may  not  constitute  an  assault  and  battery, 
yet  such  conduct  may  be  considered  by  the  jury  in  aggravation 
of  damages.^  Special  or  peculiar  damages,  however,  which 
are  not  the  usual  and  natural  consequences  of  the  wrong  com- 
plained of  should  be  specifically  set  forth  in  the  declaration  by 
way  of  aggravation.^  And  a  plaintiff  cannot  show,  in  aggra- 
vation of  damages,  in  an  action  against  several  who  plead  not 
guilty,  distinct,  and  unconnected  acts  of  different  defendants.^ 

§  3116.  Exemplary  damages. — "Where  a  trespass  is  com- 


"  Colorado  Consol.  L.  &  W.  Co.  v. 
Morris,  1  Colo.  App.  461 ;  29  Pac.  302. 
See  Schuylkill  &  Susquehanna  Nav. 
Co.  V.  Decker,  2  Watts  (Pa.),  343. 

"  Neal  V.  Smith,  89  Me.  596;  36 
Atl.  1058. 

"Loker  v.  Damon,  17  Pick. 
(Mass.)  284. 

^^  Edwards  v.  Beach,  3  Day 
(Conn.),  447. 


"  Waters  v.  Dumas,  75  Cal.  563;  17 
Pac.  685. 

^  Major  V.  Pulliam,  3  Dana  (Ky.), 
584. 

"Mitchell   V.   Mitchell,   54   Minn. 
301;  55  N.  W.  1134. 

^'Dickinson    v.  Boyle,    17    Pick. 
(Mass.)  78. 

^  Higby  V.  Williams,  16  Johns.  (N. 
Y.)  216. 
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mitted  with  a  wanton  and  reckless  disregard  of  the  rights  of 
the  owner  of  the  land,  there  may  be  a  recovery  of  exemplary 
damages.^  So  such  damages  may  be  recovered  for  the  inten- 
tional killing  of  shade  trees,^  against  the  overseer  of  a  high- 
way who  not  only  without  authority  but  maliciously  cuts  down 
a  tree  ;  ^  for  forcibly  entering  plaintiff's  premises  and  digging 
a  ditch  thereon ;  applying  abusive  and  vituperative  language  to 
the  plaintiff  and  her  husband ;  and  threatening  them  with  a 
pistol  and  shotgun,  thus  causing  a  recurrence  of  nervous  pros- 
tration with  which  plaintiff  had  previously  suffered ;  ^  for  ob- 
structing a  public  way  ;  *  for  the  destruction  of  a  sewer  by  a 
defendant  with  full  knowledge  of  the  plaintiff's  easement  there- 
for across  his  lot  and  a  refusal  to  permit  the  same  to  be  recon- 
structed, though  it  could  have  been  so  done  as  to  interfere  in 
no  way  with  defendant's  building ;  ^'  or  for  destroying  or  in- 
jurying  a  telegraph  or  telephone  line.^  And  such  damages  are 
recoverable  where  the  injury  sustained  was  substantial,  though 
a  recovery  of  substantial  damages  is  denied  because  of  the 
state  of  the  pleadings.^  Again,  though  there  is  no  evidence 
of  actual  malice,  exemplary  damages  may  be  allowed  where  the 
.trespass  is  wantonly  or  recklessly  committed.^  Punitive  dam- 
ages may  also  be  given  in  an  action  of  trespass  to  realty  where 
the  peculiar  circumstances  of  the  case  warrant  them,  and  where 


^  Jones  V.  Sanders,  138  Cal.  405;  71 
Pac.  506;  Avera  v.  Williams  (Miss. 
1903),  33  So.  501;  Hickey  v.  Welch, 
91  Mo.  App.  4;  Perkins  v.  Towle,  43 
N.  H.  220;  Trainer  v.  Wolff,  58  N.  J. 
L.  381;  33  Atl.  1051;  Sheldon  v. 
Baumann,  19  App.  Div.  (N.  Y.)  61; 
45  N.  Y.  Supp.  1016;  Garrison  v. 
Smith,  2  N.  Y.  Leg.  Obs.  218;  Etch- 
berry  V.  LeviUe,  2  Hilt.  (N.  Y.)  40; 
Kolb  V.  Bankhead,  18  Tex.  228; 
Thirkfield  v.  Mountain  View  Ceme- 
tery Assn.,  12  Utah,  76;  41  Pao.  564. 
Examine  Barry  v.  Edmunds,  116  U. 
S.  550;  29  L.  Ed.  729;  O'Connell  v. 
Rosso,  56  Ark.  603;  Shores  v.  Brooks, 
81  Ga.  468;  Smith  v.  WunderUch,  70 
111.  426;  Hefley  v.  Baker,  19  Kan.  9; 
Craig  V.  Cook,  28  Minn.  232;  Inter- 
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national  &  G.  N.  R.  Co.  v.  Telephone 
&  Teleg.  Co.,  69  Tex.  277;  Craddock 
V.  Goodwin,  54  Tex.  578. 

"  HuUng  V.  Henderson,  161  Pa.  St. 
553;  29  Atl.  276. 

28  Winter  v.  Peterson,  24  N.  J.  L. 
524. 

2"  Hickey  v.  Welch,  91  Mo.  App.  4. 

»»  Windham  v.  Rhame,  11  Rich.  L. 
(S.  C.)  283. 

^1  Jones  V.  Sanders,  138  Cal.  405;  71 
Pac.  506. 

'2  International  &  G.  N.  R.  Co.  v. 
Telephone  &  Teleg.  Co.  (Tex.),  21 
Am.  &  Eng.  Corp.  Cas.  62. 

3'  Favorite  v.  Cottrill,  62  Mo.  App. 
119. 

"  Dwaughn  v.  Heath,  37  Ala.  595. 
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the  wrongful  act  was  wanton  and  malicious.*'*  And  if  plain- 
tiff's act  is  willful  and  oppressive,  it  is  a  material  factor  upon 
the  question  of  vindictive  damages.^*^  So  where  the  trespass 
is  aggravated,  as  in  the  case  of  tearing  down  and  removing  of 
a  building,  exemplary  damages  are  recoverable.^"  And  such 
damages  may  be  awarded  in  trespass  quare  clausum  fregitj 
where  personal  violence  is  used  to  further  the  trespass.^'^.  Ex- 
emplary damages  have  al§o  been  awarded  against  one  who  re- 
moves a  house,  partly  on  land  of  another,  so  that  it  is  wholly 
on  his  own  land  and  takes  exclusive  possession  thereof.^®  They 
are  also  held  recoverable  for  a  wrongful  entry  by  a  gas  com- 
pany on  land,  not  made  in  compliance  with  statutory  require- 
ments.^ But  they  are  not  recoverable  if  the  acts  of  trespass 
were  done  in  good  faitb  under  a  belief  of  ownership  in  the 
trespasser,  and  there  is  no  wanton  disregard  of  the  true  own- 
er's ri'ghts.^s  Nor  will  they  be  allowed  against  one  who  tears 
down  a  fence  under  an  honest  belief  that  it  encroaches  upon 
his  property.^''  Nor  are  they  recoverable  for  the  illegal  entry 
where  there  was  no  violence  nor  any  harm  done  to  the  prop- 
erty.**' Nor  are  such  damages  recoverable  for  a  mere  trespass 
in  making  an  unlawful  entry  upon  the  land  of  another  where 
the  trespasser  acted  in  good  faith  under  a  mistaken  claim  of 
right.®  So  where  a  person  in  good  faith  refused  to  remove  or 
straighten  a  wall  which  overhung  adjoining  premises,  it  was  de- 
cided that  exemplary  damages  could  not  be  recovered  for  such 
refusal,  he  having  acted  in  good  faith  under  the  belief  that  the 
condition  of  the  wall  was  caused  by  the  act  of  the  adjoining 
So,  again,  it  has  been  held  that  though  permission  to 


owner." 


Woodworth,   13  How. 
(Tex.  Oiy. 


»4aDay  V. 
(U.  S. )  363. 

8*b  Diamond  v.  Smith 
App.  1901),  66  S.  W.  141. 

8*c  Avers  v.  Williams  (Miss.  1903), 
33  So.  501. 

3W  Gusdorff  V.    Duncan,   94    Md. 
160;  50  Atl.  574. 

84e  McOarty  v.  Gray,  95  111.  App.  559. 

••^f  Studebaker  v.  New  Castle  Gas 
Co.,  7  Pa.  Super.  Ct.  641. 

3*g  Georgia  E.  &  Bkg.  Co.  v.  Gard- 
ner, 115  Ga.  954;  42  S.  E.  250. 


s^ii  Soheer  v.  Kriesel,  109  Wis.  125; 
85  N.  W.  138. 

^i  Gross  V.  Sternle,  9  Mackey  (D. 
C.)  339;  21  Wash.  L.  Rep.  211. 

^'  United  States  v.  Homestake 
Min.  Co.,  117  Fed.  481;  54  C.  C.  A. 
303;  Remmington  v.  Kirby,  120  N.C. 
320;  26  S.  E.  917;  Ulander  v.  Orman 
(Tex.  Civ.  App.  1894),  26  S.  W.  1103. 
See  Marchand  v.  Haber,  37  N.  Y. 
Supp.  952. 

'"  Burms  v.  Hines,  94  Va.  413;  26 
S.  E.  875. 
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cut  timber  was  asked  and  not  granted,  yet  punitive  damages 
are  not  recoverable  against  the  person  asking  such  permission 
for  subsequently  cutting  the  timber  under  circumstances 
which  involved  no  peculiar  injury  to  the  landowner.^  Nor 
can  exemplary  damages  be  recovered  by  one  for  mental  anguish 
which  has  resulted  solely  from  the  height  of  a  division  fence 
being  increased  by  the  adjoining  owner.^ 

§  2117.  Mitigation  and  reduction  of  damages. — In  an  ac- 
tion of  trespass  it  may  be  shown  by  the  defendant,  in  mitigation 
of  damages,  that  he  acted  without  malice.®  So  in  an  action  in 
trespass  against  a  person  for  entering  the  house  of  another,  it 
has  been  decided  that  the  defendant  may  show  in  mitigation 
of  damages  that  his  motive  was  to  search  for  goods  which  he 
had  reason  to  believe  were  in  such  house.*  And  in  estimating 
the  damages  to  property  from  the  wrongful  act  of  another,  it 
has  also  been  decided  that  there  should  be  a  deduction  for  in- 
cidental benefits  which  were  derived  from  such  wrongful  act.*' 

§  2118.  Nominal  damages — For  a  mere  technical  trespass 
where  no  actual  damage  is  sustained  only  nominal  damages 
are  recoverable.*^  And  on  the  other  hand  though  no  actual 
damages  are  proved,  as  in  the  case  of  an  illegal  seizure  and  oc- 
cupation of  property,  nominal  damages  are  nevertheless  re- 
coverable.^ And  likewise  they  are  so  recoverable  against  one 
who  goes  on  the  land  of  another  without  any  authority  therefor, 
though  no  special  damages  are  shown  to  have  been  sustained." 
So  where  it  appears  from  the  evidence  that  nominal  damages, 
should  be  given  to  the  plaintiff  to  vindicate  his  right,  it  is  im- 
proper, in  an  action  for  trespass  upon  land,  to  grant  a  nonsuit.'^ 


"  HoUister  v.  Ruddy  (N.  J.  1901), 
48  Atl.  520. 

''Wolf  V.  Stewart,  48  La.  Ann. 
1431;  20  So.  908. 

3'  Hoyt  V.  Gelston,  13  Johns.  (N. 
Y.)  141;  Machin  v.  Geortner,  14 
Wend.  (N.  Y.)  239. 

«  Bohun  V.  Taylor,  6  Cow.  (N.  Y.) 
313. 

"  Hicks  V.  Drew,  117  Cal.  305;  49 
Pac.  189. 
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"  First  Nat.  Bank  v.  Morrison,  88 
Me.  162;  33  Atl.  784;  Eldridge  v. 
Adams,  54  Barb.  (N.  Y.)  417;  Shan- 
non V.  Burr,  1  Hilt.  (N.  Y.)  39; 
Smith  V.  Huizar,  25  Tex.  205. 

'^  Carlisle  v.  Callahan,  78  Ga.  320; 
2  S.  E.  751. 

"  QuiUan  v.  Betts,  1  Penn.  (Del.) 
53;  39  Atl.  595. 

*'  Howard  v.  Dayton  Coal  &  I.  Co., 
94  Ga.  416;  20  S.  E.  336. 
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And  the  United  States  is  entitled  to  at  least  nominal  damages 
in  an  action  by  it  against  a  person  for  unlawfully  cutting  and 
carrying  away  timber  from  public  lands  where  it  appears  from 
the  evidence  that  such  person  did  cut  and  carry  away  some  of 
the  timber.^'  Again,  where  in  an  action  for  trespass  the  evi- 
dence as  to  the  damages  sustained  by  the  plaintiff  is  pure  specu- 
lation, only  nominal  damages  should  be  given  to  him.^'  But 
where  a  plaintiff  makes  no  claim  for  any  injury  to  his  land,  as 
distinct  from  an  injury  to  his  buildings,  and  no  damage  to  the 
buildings  is  proved,  it  has  been  decided  that  nominal  damages 
should  not  be  awarded/'  And  where  plaintiff  in  an  action  for 
the  removal  of  trees  from  land  has  sustained  no  actual  damages 
and  his  right  and  title  of  possession  is  not  jeopardized  but  is 
acknowledged  by  the  defendant  who  voluntarily  surrenders  the 
same  before  the  commencement  of  the  action,  it  has  been  deter- 
mined that  nominal  damages  will  not  be  given.*' 

§  3119.  Injuries  by  animals. — In  an  action  of  trespass  to 
recover  damages  for  injuries  done  by  animals,  there  can  only  be 
a  recovery  for  the  actual  injury  sustained.™  So  in  an  action 
by  an  owner  of  land  for  injuries  to  his  crops  there  can  be  no 
recovery  for  injuries  to  crops'  of  his  tenant.^'  And  it  is  also 
decided  that  where  damages  are  claimed  for  such  injuries  ow- 
ing to  certain  openings  in  the  plaintiff's  enclosure  having  been 
left  by  the  railroad  company  in  constructing  its  road,  there  can 
be  no  recovery  for  damages  caused  by  stock  getting  in  at  open- 
ings other  than  specified  in  the  plaintiff's  petition.^  And  where 
in  the  latter  case  the  openings  could  have  been  repaired  at  a 
moderate  costitis  declared  that  damages  should  only  be  awarded 
for  on  amount  sufficient  to  have  made  such  repairs.'^    Again, 


"  United  States  v.  Mock,  149  U.  S. 
273;  37  L.  Ed.  732;  13  Pa.  Super.  Ct. 
848. 

"  Kenyon  v.  New  York  C.  &  H.  R. 
R.  Co.,  29  App.  Div.  (N.  Y.)  80;  51 
N.  Y.  Supp.  386. 

*'  McDonnell  v.  Cambridge  R.  Co., 
151  Mass.  159;  23  N.  E.  841. 

"  Stewart  v.  Sefton,  108  Cal.  197; 
41  Pac.  293. 


M  North  V.  McDonald,  47  Barb.  (N. 
Y.)  528. 

"  Gulf,  C.  &  S.  F.  R.  Co.  V.  Simon- 
ton  (Tex.  Civ.  App.),  22  S.  W.  285. 

'2  Gulf,  C.  &  S.  F.  R.  Co.  V.  Simon- 
ton  (Tex.  Civ.  App.),  22  S.  W.  285. 

«  Gulf,  C.  &  S.  F.  R.  Co.  V.  Simon- 
ton  (Tex.  Civ.  App.),  22  S.  W.  285. 
See  Clarendon  Land,  I.  &  A.  Co.  v. 
McClelland,  89  Tex.  483;  34  S.  W.  98; 
31  L.  R.  A.  669. 
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in  an  action  in  trespass  by  one  who  has  distrained  cattle  and 
from  whose  possession  they  were  subsequently  taken  by  the 
defendant,  it  has  been  decided  that  the  amount  allowed  by  law 
for  pursuing  the  remedy  by  distress  is  not  recoverable  as 
a  part  of  the  damages.^  But  evidence  of  the  value  of  the 
whole  use  of  a  pasture  during  the  time  that  grass  was  destroyed 
is  held  admissible  in  an  action  against  a  railroad  company  to 
recover  damages  for  injury  to  such  pasture  by  stock  as  a  result 
of  the  destruction  of  a  fence  by  the  company  where  by  proper 
instructions  a  recovery  for  such  use  as  was  made  by  the  plain- 
tiff is  guarded  against  by  the  court.^ 

§  2120.  Injuries  by  blasting. — There  may  be  a  recovery 
for  injuries  to  a  house  caused  by  negligent  blasting,^  the  meas- 
ure of  damages  in  such  a  case  being  generally  a  compensation 
for  the  injury  sustained,^'  which  may  be  the  cost  of  restoring 
the  building  to  as  good  a  condition  as  it  was  before  it  wasin- 
jured.'^  And  where  the  earth  in  which  a  clothes  pole  rested 
was  disturbed  by  negligent  blasting  on  adjoining  land  it  was 
held  that  there  might  be  a  recovery  of  the  expense  of  blasting 
in  order  to  reset  the  pole  where  it  could  not  otherwise  be  reset.^ 
But  mental  anxiety  of  the  plaintiff  for  the  personal  safety  of 
himself  and  his  family  is  not  a  proper  element  of  damages.™ 
Nor  can  punitive  damages  be  recovered  where  the  injury  was 
not  maliciously  occasioned.*' 

§  2121.  Injuries  by  fires. — In  an  action  for  injury  to  real 
property  by  fire  the  measure  of  damages  is  generally  the  differ- 
ence between  the  value  of  the  property  before  and  after  the 
injury.^    In  some  cases,  however,  the  damages  may  be  properly 


**  Hickox  V.  Thurstin,  7  Lans.  (N. 
Y.)  421. 

«'  Gulf,  C.  &  S.  F.  R.  Co.  V.  Jones, 
1  Tex.  Civ.  App.  372;  21  S.  W. 
145. 

s»Ulrich  V.  McCabe,  1  Hilt.  (N. 
Y.)  251. 

"  McFadden  v.  Raush,  119  Pa.  St. 
607;  13  Atl.  459;  21  W.  N.  C.  290. 

™  Fitzsimons  &  Connell  Co.  v. 
Braun,  199  111.  390;  65  N,  E,  249, 
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'»  Denken  v.  Canavan,  17  Misc.  (N. 
Y.)  392;  39  N.  Y.  Supp.  1078. 

«» Wyman  v.  Leavitt,  71  Me.  227; 
36  Am.  Rep.  303. 

"  Berlin  v.  Thompson,  1  Mo.  App. 
Rep.  370;  McFadden  v.  Raush,  119  Pa. 
St.  507;  13  Atl.  459;  21  W.  N.  C.  290. 

^'  Chicago  &  A.  R.  Co.  v.  Davis,  74 
111.  App.  595;  Pennsylvania  Co.  v. 
Hunsley  (Ind.  App.  1899),  54  N.  E. 
1071 ;  Baltimore  &  O.  R.  Co.  v,  Coun- 
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awarded  on  the  basis  of  the  amount  necessary  to  restore  the 
property  to  its  original  condition.^  And  in  an  action  to  re- 
cover damages  for  the  destruction  of  grass  by  such  a  cause,  the 
measure  of  damages  will  be  the  value  of  the  grass  at  the  time 
and  place  of  its  destruction  where  there  has  been  no  permanent 
injury  to  the  land."^  So  for  the  destruction  of  a  house  or 
building  by  fire  the  measure  of  damages  will  be  the  value  of 
the  same  at  the  time  it  is  destroyed,"^  with  an  allowance,  in 
some  cases,  of  anticipated  profits  from  business  during  the 
delay  necessary  to  rebuild.**  And  damages  for  such  other  in- 
juries as  are  the  proximate  result  of  the  negligence  causing  the 
fire  are  recoverable  as  for  being  compelled  to  flee  from  a  burn- 
ing building  at  night,  thinly  clad  and  for  suffocation  or  cold." 


tryman,  16  Ind.  App.  139;  44  N.  E. 
265;  Rowe  v.  Chicago  &  N.  W.  R.  Co., 
102  Iowa,  286;  71  N.  W.  409;  Fort 
Scott,  N.  &  W.  R.  Co.  V.  Tublio,  47 
Kan.  630;  28  Pac.  612;  49  Am.  & 
Eng.  R.  Cas.  685;  Clark  v.  Ellithorpe, 
7  Kan.  App.  337;  51  Pac.  940;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Owens,  6 
Kan.  App.  515;  50  Pac.  962;  St. 
Louis  &  S.  F.  R.  Co.  v.  Hoover,  3 
Kan  App.  577;  43  Pac.  854;  Haze  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  45  Minn. 
17;  47  N.  W.  260;  Jamieson  v.  New 
York,  R.  &  B.  Ry.  Co.,  162  N.  Y.  630; 
57  N.  E.  1113,  aff'g  11  App.  Div. 
(N.  Y.)  50;  42  N.  Y.  Supp.  915;  Ft. 
Worth  &  N.  0.  R.  Co.  v.  Wallace,  74 
Tex.  681;  12  S.  W.  227;  40  Am.  & 
Eng.  R.  Cas.  248;  International  ■&  G. 
N.  R.  Co.  V.  Mclver  (Tex.  Civ.  App.), 
40  S.  W.  438;  Missouri,  K.  &  T.  R. 
Co.  V.  Fulmore  (Tex.  Civ.  App.),  29 
S.  W.  688;  Missouri,  K.  &  T.  R.  Co.  v. 
Pfluger  (Tex.  Civ.  App.),  25  S.  W. 
792;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Mat- 
thews, 3  Tex.  Civ.  App.  493;  23  S.  W. 
90.  See  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  V.  Perry,  65  Kan.  792;  70  Pac. 
876;  Elliott  on  Railroads,  sec.  1239. 
I"  Central  R.  &  Bk.  Co.  v.  Murray, 
93  Ga.  256;  20  S.  E.  129;  Ft.  Scott, 
N.  &  W.  R.  Co.  V.  Tublio,  47  Kan. 


630;  28  Pac.  612;  49  Am.  &  Eng.  R. 
Cas.  685. 

"  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Chittim  (Tex.  Civ.  App.  1902),  71  S. 
W.  294;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Home,  69  Tex.  643;  9  S.  W.  440. 
See  also  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Reagan  (Tex.  Civ.  App.),  32  S.  W. 
846;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hend- 
ricks (Tex.  Civ.  App.),  25  S.  W.  433. 
See  sec.  2126,  herein. 

In  such  a  case  evidence  is  held  ad- 
missible as  to  the  value  of  the  grass 
for  any  purpose  for  which  it  was  used 
or  might  have  been  used.  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Matthews,  3  Tex. 
Civ.  App.  493;  23  S.  W.  90;  Interna- 
tional &  G.  N.  R.  Co.  V.  Searight 
(Tex.  Civ.  App.),  28  S.  W.  39. 

Only  nominal  damages  are  held 
recoverable  by  a  tenant  at  sufferance. 
Texas  &  P.  Ry.  Co.  v.  Torrey  (Tex. 
Civ.  App.),  16  S.  W.  547. 

»5  McMahon  v.  Dubuque,  107  Iowa, 
62;  77  N.  W.  617;  5  Am.  Reg.  Rep. 
147;  Wall  v.  Piatt,  169  Mass.  398;  48 
N.  E.  270;  9  Am.  &  Eng.  R.  Cas.  N.  S. 
563. 

«» Choctaw,  O.  &  G.  R.  Co.  v.  Alex- 
ander, 7  Okla.  579;  52  Pac.  944. 

"  Serafina  v.  Galveston,  H.  &  S.  A. 
R.  Co.  (Tex.  Civ.  App.),  42  S.  W.  142. 
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Damages,  however,  for  being  compelled  to  sleep  on  the  floor  in 
a  neighbor's  house  are  not  such  a  proximate  result  of  the  neg- 
ligence as  to  be  recoverable.®  Nor  can  the  services  of  the 
plaintiff  in  fighting  the  fire  be  considered  as  an  element  of  the 
damages  in  such  an  action.^  Again  the  damages  recoverable 
for  a  loss  by  fire  negligently  set  should  not  be  reduced  by 
any  insurance  money  which  the  plaintiff  may  have  received.™ 

§  2132.  Damages  by  mob  violence. — It  has  been  determined 
that  a  statute  which  makes  a  city  or  county  liable  for  damages 
to  property  by  mob  violence  is  not  unconstitutional.^  And 
under  a  statute  in  Maine  which  renders  a  town  liable  for  prop- 
erty so  injured  or  destroyed  it  has  been  decided  that  in  an  ac- 
tion for  the  destruction  of  a  building  the  measure  of  damages 
will  be  the  actual  value  of  the  building  at  the  time  it  was  de- 
stroyed.'* 

§  2123.  Subsidence. — Where  by  improper  mining  a  subsi- 
dence of  the  surface  land  is  caused,  the  measure  of  damages  for 
such  injury  will  be  the  depreciation  in  the  value  of  the  land 
and  not  the  cost  of  filling  the  depressions.'^ 


§  2124.  Actions  by  tenants. — The  measure  of  damages  in 
an  action  by  a  tenant  are  to  be  assessed  with  reference  to  the 
injury  to  his  possession  and  he  cannot  recover  the  entire  injury 
to  both  the  present  and  future  estate.'*  So  it  has  been  deter- 
mined that  the  measure  of  damages  for  interference  with  the 


"  Serafina  v.  Galveston,  H.  &  S.  A. 
R.  Co.,  42  S.  W.  142. 

°"  Spencer  v.  Murphy,  6  Colo.  App. 
453;  41  Pac.  841. 

™  Regan  v.  New  York  &  N.  E.  R. 
Co.,  60  Conn.  124;  22  Atl.  503;  49 
Am.  &  Eng.  R.  Cas.  590;  10  Ry.  & 
Corp.  L.  J.  313;  Carlyle  Canning  Co. 
V.  Baltimore  &  O.  S.  W.  R.  Co.,  77 
111.  App.  396;  Lake  Erie  &  W.  R.  Co. 
V.  Griffin  (Ind.  App.),  35  N.  E.  396; 
Allen  V.  Barrett,  100  Iowa,  16;  69  N. 
W.  272;  Clark  v.  "Wilson,  103  Mass. 
219;  4  Am,  Rep.  532;  Matthews  v. 
Missouri  P.  R.  Co.,  142  Mo.  645;  44 
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S.  W.  802;  10  Am.  &  Eng.  R.  Cas.  N. 
S.  673;  Weber  v.  Morris  &  Essex  R. 
R.  Co.,  35  N.  J.  409;  10  Am.  Rep.  253. 

"  Pennsylvania  Co.  v.  Chicago,  81 
Fed.  317. 

'"  Brightman  v.  Inhabitants  of 
Bristol,  65  Me.  426;  20  Am.  Rep.  711. 

"  McGowan  v.  Bailey,  155  Pa.  St. 
256;  25  Atl.  648. 

"  Nivin  V.  Stevens,  5  Harr.  (Del.) 
272;  Jordan  v.  Benwood,  42  W.  Va. 
312;  26  S.  E.  266.  See  AttersoU  v. 
Stevens,  1  Taunt.  183,  190;  Burnett 
v.  Thompson,  7  Jones  L.  (N.  C.)  407. 
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rights  of  a  lessee  in  property  is  the  difference  in  the  value  of 
the  leasehold  during  the  remainder  of  the  term  where  such  in- 
jury is  a  permanent  one.'^  Where,  however,  the  injury  was 
without  malice  and  is  of  such  a  character  that  its  continuance 
can  be  prevented  at  a  moderate  expense,  the  damages  should 
not  be  estimated  as  the  difference  in  the  value  of  the  lease  be- 
fore and  after  the  injury.''*  Again,  in  an  action  by  a  tenant  for 
the  destruction  of  a  building  which  was  owned  by  him  and 
which  by  the  terms  of  the  lease  he  might  remove  at  its  expira- 
tion, it  has  been  decided  that  in  estimating  the  value  of  such 
building  to  the  tenant  the  jury  might  properly  consider  the 
probability  of  either  the  renewal  of  the  lease  or  the  sale  of  such 
buildings  to  the  landlord.'''  And  for  an  injury  to  an  estate  of 
a  tenant  for  life  it  has  been  decided  that  the  damages  should 
not  be  estimated  on  the  basis  of  the  present  value  of  the  rents 
and  profits  multiplied  by  the  number  of  years  he  will  probably 
live,  no  deduction  being  made  for  annual  charges  or  rebate  of 
interest  for  such  time."*  Again,  it  is  decided  in  New  York  that 
an  action  under  the  Code  for  treble  damages  for  the  cutting 
down  of  trees  cannot  be  maintained  by  a  lessee  for  years,  it 
being  provided  by  the  Code  that  such  action  maybe  maintained 
by  the  "  owner."  " 

§  2125.  Buildings,  structures,  etc. — Where  a  building  has 
been  injured  by  a  trespasser  it  has  been  determined  that  the 
measure  of  damages  in  an  action  against  him  therefor  will  be 
the  cost  of  repairing  or  restoring  the  building  to  its  former 
condition  where  the  injury  is  of  such  a  character  that  this  may 
be  done  at  a  reasonable  cost,  an  allowance  also  being  made  for 
loss  of  rental  during  the  reasonable  time  required  to  make  such 
repairs.*    And  where  the  jury  is  instructed  that  the  measure 


"  Duffield  V.  Rosenzweig,  144  Pa. 
St.  520;  23  Atl.  4;  22  Pitts.  L.  J.  N.  S. 
125. 

"  Terry  v.  New  York,  8  Bosw.  (N. 
Y.)  504. 

"  McPMllips  V.  Fitzgerald,  76  App. 
Div.  (N.  Y.)  15;  78  N.  Y.  Supp.  631. 

'» Greer  v.  New  York,  1  Abb.  Pr. 
N.  S.  (N.  Y.)  206. 

"  Lewis  V.  Thompson,  3  App.  Div. 
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(N.  Y.)  329;  73  N.  Y.  St.  R.  776;  38 
N.  Y.  Supp.  316,  construing  N.  Y. 
Code  Civ.  Proc.  sec.  1667. 

8»  Slavin  v.  State,  152  N.  Y.  45;  46 
N.  E.  321;  Hooper  v.  Smith  (Tex. 
Civ.  App.  1899),  53  S.  W.  65.  See 
Marks  v.  Culmer  (Utah),  24  Pac.  528. 
Examine  Damman  v.  St.  Louis  (Mo. 
1899),  53  S.  W.  932. 
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of  damages  for  the  wrongful  destruction  of  a  wall  is  the  dif- 
ference between  the  value  of  the  property  before  and  after  the 
injury  and  that  it  can  only  consider  the  cost  of  replacing  the 
wall  in  case  it  is  a  reasonable  way  of  restoring  the  property  to 
its  former  value  and  such  a  way  as  a  prudent  owner  would  be 
likely  to  adopt,  evidence  is  properly  admissible  as  to  the  cost 
of  a  new  wall  to  take  the  place  of  that  destroyed.^  The  dam- 
ages recoverable  in  such  a  case  should  be  a  compensation  for 
the  actual  injury  sustained  by  the  owner  with  interest  from 
that  time.^  And  such  compensation  may  in  some  cases  include 
an  allowance  for  loss  of  profits.^  So  where  an  action  in  tres- 
pass is  brought  for  the  destruction  of  a  mill  dam,  the  plaintiff 
may  show  the  loss  which  he  has  sustained  by  reason  of  the 
stoppage  of  his  miHs.^  And  where  owing  to  a  person's  fault 
a  toll  bridge  was  carried  away,  it  was  decided  that  in  addition 
to  a  recovery  as  damages  of  the  value  of  the  structure  or  so 
much  thereof  as  was  injured,  there  might  also  be  a  recovery  for 
a  loss  of  tolls  during  the  time  reasonably  required  to  repair  or 
rebuild  the  bridge.^  And  where  the  owner  of  a  building  which 
has  been  negligently  destroyed  by  another  is  ordered  by  the 
municipal  authorities  to  remove  the  debris,  the  cost  of  such  re- 
moval is  a  proper  element  of  the  damages  which  may  be  recov- 
ered.^ Again,  where  as  a  result  of  the  wrongful  removal  of 
the  roof  of  a  house  the  plaintiff  lost  an  eye,  and  such  loss  was 
the  direct  and  immediate  consequence  of  exposure  as  a  result 
of  such  act,  it  was  held  that  the  jury  might  consider  such  loss 
in  aggravation  of  damages.^  But  where  a  mill,  which  was  in 
such  a  condition  that  the  profits  could  not  have  exceeded  the 
repairs,  was  torn  down  by  a  person,  co-operating  with  the  plain- 
tiff's cotenants,  though  wrongfully,  and  they  erected  another 
more  valuable  in  its  place,  it  was  decided  that  in  an  action  of 


«>  Childs  V.  O'Leary,  174  Mass.  Ill; 
54  N.  E.  490. 

''  Ludlow  V.  Yonkers,  43  Barb.  (N. 
Y.)  493.  See  Hays  v.  Askew,  7 
Jones's  L.  (N.  C.)  272. 

«^  Capet  V.  Lyons,  46  N.  Y.  St.  R. 
298. 

'*  Spigelmoyer  v.  Walter,   3  Watts 
&  S:  (Pa.)  540. 
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«5  Sewall's  Falls  Bridge  v.  Fisk,  23 
N.  H.  171. 

™  MoPhillips  V.  Fitzgerald,  76  App. 
Div.  (N.  Y.)  15;  78  N.  Y.  Supp. 
631. 

*'  Hatohell  v.  Kimbrough,  4  Jones's 
L.  (N.  C.)  163. 
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trespass  against  such  person  there  could  only  be  a  recovery  of 
nominal  damages.® 

§  3126.  Crops  and  grass. — The  measure  of  damages  to 
which  a  person  is  entitled  for  the  destruction  of  his  crops  by 
another  is  the  value  of  such  crops  at  the  time  of  destruction.^" 
And  this  is  the  rule  for  the  destruction  of  a  crop  of  grass.* 
And  where,  a  crop  of  cotton,  which  is  matured,  is  destroyed,  it 
is  held  proper  to  show,  in  estimating  the  damages,  the  number 
of  bales  such  crop  would  have  made  when  gathered,  ginned 
and  baled  and  the  market  value  per  bale  less  the  expense  of 
gathering,  ginning  and  baling  it.''  So  the  opinion  of  a  person 
who  has  qualified  as  an  expert  is  admissible  as  to  the  value  of 
a  crop  at  a  particular  stage  of  development.*  And  where 
grass  is  destroyed  which  has  no  market  value  persons  familiar 
with  the  subject  may  give  their  opinion  as  to  its  value.'^  Again 
it  has  been  decided,  in  an  action  for  the  destruction  of  a  partly 
grown  crop  of  vegetables  that  evidence  is  admissible  that  the 
plaintiff's  land  had  for  a  number  of  years  produced  the  same 
kind  of  vegetables  which  were  better  than  the  average  and 
brought  better  prices.*^  A  witness  cannot,  however,  state  what 
a  growing  crop  would  have  been  worth  had  it  been  permitted 
to  mature.*^    Nor  is  it  error  to  exclude  evidence  as  to  the  cost 


*«  Jewett  V.  Whitney,  43  Me.  242. 

«« Gresham  v.  Taylor,  51  Ala.  505; 
Colorado  Consol.  L.  &  W.  Co.  v. 
Hartman,  5  Colo.  App.  150;  38  Pac. 
62;  Clark  v.  Banks,  6  Houst.  (Del.) 
584;  Economy  L.  &  P.  Co.  v.  Cutting, 
49  111.  App.  422;  Chicago,  B.  &  Q.  R. 
Co.  V.  Sohaffer,  26  111.  App.  280,  aff'd 
in  124  111.  112;  16  N.  E.  239;  Negley 
V.  Cowell  (Iowa,  1894),  59  N.  W.  48; 
King  V.  Fowler,  14  Pick.  (Mass.)  238; 
Burnett  v.  Great  Northern  R.  Co. 
(Minn.),  79  N.  W.  523;  Bryne  v. 
Minneapolis  &  St.  L.  R.  Co.,  38  Minn. 
212;  36  N.  W.  339;  Richardson  v. 
Northrup,  66  Barb.  (N.  Y.)  85;  Duck- 
town  Sulphur,  Copper  &  I.  Co.  v. 
Barnes  (Tenn.  1900),  60  S.  W.  593; 
Sabine  &  E.  T.  R.  Co.  v.  Smith,  73 
Tex.  1;   Gulf,  C.  &  S.  F.  R.  Co.  v. 


Nicholson  (Tex.  Civ.  App.),  25  S.  W. 
54.  But  see  Adams  v.  Stadler,  78 
111.  App.  432;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  McGowan,  73  Tex.  355. 

»»  Byrne  v.  Minneapolis  &  St.  L.  R. 
Co.,  38  Minn.  212;  36  N.  W.  339;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Home,  69 
Tex.  643;  9  S.  W.  440. 

"  Gulf,  C.  &  S.  F.  R.  Co.  V.  Sum- 
row  (Tex.  App.),  18  S.  W.  135.  Ex- 
amine Endel  v.  Norris,  15  Tex.  Civ. 
App.  140;  39  S.W.  608. 

'^  Gulf,  C.  &  S.  F.  R.  Co.  V.  Simon- 
ton  (Tex.  Civ.  App.),  22  S.  W.  285. 

«5  St.  Louis  S.  W.  R.  Co.  v.  Camp- 
bell (Tex.  Civ.  App.),  34  S.  W.  186. 

"  Economy  Light  &  P.  Co.  v.  Cut- 
ting, 49  111.  App.  422. 

"■  Clark  v.  Banks,  6  Hous.  (Del.) 
584. 
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of  planting  a  crop  and  cultivating  it  up  to  the  time  of  its  de- 
struction." And  where  an  award  of  vindictive  damages  is  not 
justified  by  the  evidence,  in  an  action  for  injury  to  a  growing 
crop,  a  verdict  for  an  amount  nearly  double  that  which  the 
evidence  shows  to  be  the  value  of  the  crop,  should  be  reversed.*' 
But  in  an  action  of  trespass  quare  clausum  fregit  to  recover 
damages  for  the  construction  of  a  railroad  through  pasture  land 
of  the  plaintiff  in  which  his  cattle  were  feeding,  it  has  been  de- 
cided that  damages  caused  by  the  nonthriving  of  cattle  as  a 
result  of  the  injury  to  the  pasture  by  such  construction  are 
not  too  remote  to  be  recoverable.* 

§  2127.  Dnmping  of  earth,  dirt,  refuse,  etc. — In  an  ac- 
tion for  trespass  to  recover  damages  for  placing  earth,  dirt,  or 
refuse  upon  the  property  of  the  plaintiff  it  has  been  determined 
that  the  measure  of  damages  may  be  the  diminution  in  the  value 
of  the  property  by  such  act,''  or  the  rental  value  of  the  prem- 
ises during  the  period  that  the  trespass  continues,™  or  the  cost 
of  removing  the  same '  where  such  cost  was  not  greater  than 
the  diminution  in  value  of  the  property.^  And  where  the  in- 
jury caused  by  such  an  act  is  not  permanent  it  has  been  decided 
that  the  damages  recoverable  against  a  city  are  only  those  which 
have  accrued  at  the  time  of  trial  including  the  cost  of  removal 
of  the  same.' 

§  2128.  Encroachment  of  wall  upon  property. — The  dam- 
age where  a  wall  encroaches  upon  the  land  of  a  person  is  held 


"  Chicago  &  E.  R.  Co.  v.  Barnes,  10 
Ind.  App.  460;  38  N.  E.  428.  See 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Carter  (Tex. 
Civ.  App.),  25  S.  W.  1023. 

"  Meinke  v.  Nelson,  56  111.  App. 
269. 

''Baltimore,  etc.,  R.  R.  Co.  v. 
Thompson,  10  Md.  76. 

™  Nelson  v.  West  Duluth  (Minn.), 
57  N.  W.  149;  Hoffman  v.  MUl  Creek 
Coal  Co.,  16  Pa.  Super.  Ct.  631; 
Threatt  v.  Brewer  Min.  Co.,  49  S.  C. 
95;  26  S.  E.  970;  Whitwham  v.  West- 
minster Brymbo  Coal  &  C.  Co.,  [1896] 
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1  Ch.  894;  74  Law.  T.  Rep.  405;  65 
L.  J.  Ch.  N.  S.  508. 

'"  Eno  V.  Christ,  25  Misc.  (N.  Y.) 
24;  54  N.  Y.  Supp.  400.  See  Pod- 
haisky  v.  Cedar  Rapids,  106  Iowa, 
543;  76  N.  W.  847;  Seton  v.  Clark,  42 
N.  Y.  St.  R.  561;  16  N.  Y.  Supp.  771. 

'  Holt  V.  Sargent,  15  Gray  (Mass.), 
97. 

'  Hoffman  v.  Mill  Creek  Coal  Co.,  16 
Pa.  Super.  Ct.  631. 

'  San  Antonio  v.  Mackey,  14  Tex. 
Civ.  App.  210;  36  S.  W,  760. 
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to  be  for  deprivation  of  the  use  of  the  land  and  to  be  limited 
to  past  time.*  And  the  measure  of  damages  is  declared  to  be 
the  value  of  the  use  of  the  land  during  the  time  the  plaintiff 
is  thereby  deprived  of  possession  and  use  of  the  same.^  So 
where  the  walls  of  a  building  overhang  an  adjoining  lot  so  as 
to  prevent  the  erection  of  a  building  thereon  and  the  owner  re- 
fuses to  remove  such  walls  after  notice,  it  has  been  decided  that 
the  measure  of  damages  will  be  the  value  of  the  use  of  the  lot  dur- 
ing the  time  the  owner  of  the  same  is  deprived  of  its  use  and  also 
of  the  building  at  its  fair  rental  value  during  such  time.  And 
in  such  a  case  damages  for  the  use  of  the  building  are  held 
not  to  be  speculative  where  the  building  was  subsequently  com- 
pleted, and  leased  before  its  completion  at  a  specified  rental 
per  month.*  Where,  however,  a  retaining  wall  constructed  by 
a  city  in  grading  a  street  encroached  on  the  land  of  an  individ- 
ual it  was  decided  that  the  measure  of  damages,  in  an  action 
by  the  latter  against  the  city,  was  not  merely  the  value  of  the 
land  by  the  square  foot,  but  the  depreciation  in  value  of  the 
entire  property  and  also  the  loss  of  rent  where,  as  a  result  of 
such  encroachment,  a  tenant  left  the  premises.' 


§  3129.  Fences. — In  an  action  of  trespass  for  the  destruction 
of  a  fence  it  has  been  determined  that  the  measure  of  damages 
is  the  cost  of  repairing  the  fence,'  or  the  cost  of  erecting  a  fence 
of  like  material  and  in  the  same  manner  as  the  one  torn  down.' 
In  other  decisions  the  rule  has  been  declared  to  be  the  value 
of  the  fence  at  the  time  it  was  destroyed,^"  or  the  difference  in 
the  market  value  of  the  land."  And  the  value  of  the  damage 
done  to  a  crop  may  also  be  included  where  such  injury  is  the 


'McGaiin  v.  Hamilton,  58  Conn. 
69;  19  Atl.  376. 

'  Langfeldt  v.  MoGrath,  33  111.  App. 
158.  Compare  Isear  v.  Bursteln,  30 
Abb.  N.  Cas.  (N.  Y.)  71. 

"  Burruss  v.  Hines,  94  Va.  413;  26 
S.  E.  875. 

'  Goldschmid  v.  New  York,  14 
App.  Div.  (N.  Y.)  135;  43  N.  Y. 
Supp.  447. 

« Central  R.  &  Bkg.  Co.  v.  Murray, 
93  Ga.  256;  20  S.  E.  129;  Loker  v. 


Damon,  17  Pick.  (Mass.)  284;  Duryea 
V.  Smith,  42  N.  Y.  St.  R.  565;  16  N. 
Y.  Supp.  688. 

•  Jackel  V.  Reiman,  78  Tex.  588;  14 
S.  W.  1001. 

"Avary  v.  Searcy,  50  Ala.  54; 
Galveston,  H.  &  S.  A.  R.  Co.  v. 
Rheiner  (Tex.  Civ.  App.),  25  S.  W. 
971. 

"  Baker  v.  Mims,  14  Tex.  Civ.  App. 
413;  37  S.  W.  190. 
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result  of  repeated  and  continuing  trespasses  on  the  part  of  the 
defendant  in  pulling  down  the  fences  around  the  plaintiff's 
field.'^  Again  where  the  tearing  down  of  a  fence  was  actuated 
by  malice  and  ill  will  on  the  part  of  the  defendant,  there  may 
be  a  recovery  of  punitive  damages."  Such  damages,  however, 
are  not  recoverable  where  the  trespass  was  not  wanton  or 
malicious  or  committed  with  circumstances  of  aggravation." 
Again,  where  a  duty  is  imposed  by  statute  or  covenant  upon  a 
railroad  company  to  fence  its  tracks,  it  will  be  liable  for  a  fail- 
ure to  fence  them  for  the  deprivation  of  the  use  of  a  pasture 
which  is  a  result  of  such  failure.^  And  the  measure  of  dam- 
ages will  be  the  reasonable  value  of  such  land  for  pasture.*' 
And  where  a  raUroad  company  neglects  to  fence  its  track  which 
is  laid  over  a  farm,  the  measure  of  damages  is  declared  to  be 
the  diminution  of  the  rental  value  of  the  farm  as  a  result  of 
such  neglect." 

§  2130.  Irrigating  ditch. — In  an  action  for  the  destruction 
of  an  irrigating  ditch  the  plaintiff  is  entitled  to  recover  as  dam- 
ages the  difference  in  the  value  of  the  land  which  was  irrigated 
before  and  after  such  injury,  it  being  declared  that  the  measure 
of  damages  is  not  the  necessary  expenditure  for  the  construction 
of  another  ditch  or  in  procuring  water  from  other  sources  for 
irrigation.'^ 

§  2131.  Lateral  support  of  land — Semoval  of.'' — It  has 

been  determined  that  the  measure  of  damages  for  the  removal 

"  As  to  rights  and  duties  of  parties 
as  to  lateral  support  and  liability  for 
damages  for  removal  of,  see  Stimmel 
V.  Brown,  7  Houst.  (Del.)  219;  Moel- 
lering  v.  Evans,  121  Ind.  195;  6  L.  R. 
A.  449;  Lapp  v.  Gutenkunst,  19  Ky. 
L.  Rep.  1950;  44  S.  W.  964;  Krish  v. 
Ford,  19  Ky.  L.  Rep.  1167;  43  S.  W. 
237;  Alter  v.  Home  Ins.  Co.,  50  La. 
Ann.  1316;  24  So.  180;  Cabot  v. 
Kingman,  166  Mass.  403;  44  N.  E. 
344;  33  L.  R.  A.  45;  Hemsworth  v. 
Cushing,  115  Mich.  92;  72  N.  W.  1108; 
4  Det.  L.  N.  784;  Gildersleeve  v. 
Hammond,  109  Mich.  431;  67  N.  W. 
519;  33  L.  R.  A.  46;  43  Cent.  L.  J.  97; 


"  Bridgers  v.  Dill,  97  N.  C.  222;  1 
S.  E.  767. 

"  Kennedy  v.  Erdman,  150  Pa.  St. 
427;  24  Atl.  643. 

"Garrett  v.  Sewell,  108  Ala.  521; 
18  So.  737.  See  Gray  v.  Waterman, 
40  111.  522. 

1'  Terre  Haute,  St.  L.  &  K.  C.  R. 
Co.  v.  Cosand  (Ind.  App.),  33  N.  E. 
251. 

>"  Buttles  V.  Chicago,  S.  F.  &  C.  R. 
Co.,  43  Mo.  App.  280. 

"  Emmons  v.  Minneapolis  &  St.  L. 
R.  Co.,  38  Minn.  215;  36  N.  W.  340. 

"  Denver,  T.  &  Ft.  W.  R.  Co.  v. 
Dobson,  20  Colo.  304;  38  Pao.  322. 
2182 


ITS   POSSESSION  OK  INTERESTS   THEREIN.   §  2132,  2133 

of  the  lateral  support  of  land  is  the  diminution  in  the  value  of 
such  land  as  a  result  thereof.*  Again  in  other  cases  it  has  been 
decided  that  the  measure  of  damages  is  the  actual  loss  of  or 
injury  to  the  soil ;  '■"■  or  the  actual  damages  to  the  property ;  ^ 
or  the  amount  necessary  to  restore  the  property  to  its  former 
condition  together  with  such  otlier  damages  as  it  may  appear 
that  the  owner  has  sustained  as  a  necessary  consequence  of 
the  act  of  removal.^  So  there  may  be  a  recovery  of  damages  to 
a  building  caused  by  the  sliding  of  the  ground  under  it  as  a 
result  of  the  lateral  support  being  removed,^  or  of  expense  in- 
curred in  preventing  the  falling  of  buildings.^ 

§  2132.  Party  walls. — Where  a  person  in  erecting  a  build- 
ing makes  use,  without  authority,  of  a  party  wall  of  the  owner 
of  adjoining  land,  by  inserting  girders  and  beams  therein,  there 
may  be  a  recovery  of  entire  damages  for  such  unauthorized  act.^ 
Where,  however,  a  person  places  a  cornice  on  his  building  and 
extends  it  across  the  party  wall  constructed  by  him  and  the 
adjoining  owner,  and  the  latter  cuts  the  cornice  at  the  center 
line  and  makes  changes  in  the  front  of  the  wall  on  his  side,  the 
former  will  not  be  entitled  to  damages  for  any  injury  to  the 
appearance  of  his  building  by  such  acts  of  the  adjoining  owner 
who  made  the  changes  in  a  proper  manner,  doing  no  unneces- 
sary injury.^ 


§  2133.  Remoral  of  soil,  stone,  etc. — The   measure  of 
damages  in  an  action  for  entering  plaintiff's  land  and  excavat- 


3  Det.  L.  N.  117;  Schultz  v.  Bower,  57 
Minn.  493;  Obert  v.  Dunn,  140  Mo. 
476;  41  S.  W.  901;  Walters  y.  Hamil- 
ton, 75  Mo.  App.  237;  1  Mo.  App. 
Rep.  344;  Austin  v.  Hudson  River 
R.  R.  Co.,  25  N.  Y.  334;  Pringle  v. 
Vesta  Coal  Co.,  172  Pa.  St.  438;  33 
Atl.  690;  Novotny  v.  Danforth,  9  S. 
D.301;68N.W.749. 

^"Moellering  v.  Evans,  121  Ind. 
195;  22  N.  E.  989;  6  L.  R.  A.  449; 
Schultz  V.  Bower,  64  Minn.  123;  66 
N.  W.  139;  McGuire  v.  Grant,  25  N. 
J.  L.  504;  Ulrick  v.  Dakota  Loan  & 
T.  Co.  (S.  D.),  49  N.  W.  1054. 


''  Gilmore  v.  DriseoU,  122  Mass. 
199;  23  Am.  Rep.  312. 

22  Irvine  v.  Smith,  204  Pa.  St.  58; 
53  Atl.  510. 

2^  Stimmel  v.  Brown,  7  Houst. 
(Del.)  219. 

2*  Parke  v.  Seattle,  5  Wash.  1;  31 
Pac.  310;  20  L.  R.  A.  68. 

2*  Nading  v.  Denison  &  P.  S.  Ry. 
Co.  (Tex.  Civ.  App.),  54  S.  W.  412. 

"  Ritter  v.  Sieger,  105  Pa.  St.  400. 

2'  Freeman  v.  Herwig  (Iowa),  51 
N.  W.  169. 
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ing  and  carrying  away  soil  therefrom  is  the  value  of  the  soil 
so  taken,^  with  no  allowance  for  any  benefit  resulting  from 
such  a  removal.'^  But  for  entering  private  land  and  excavat- 
ing for  minerals,  the  cost  of  filling  up  the  excavation  is  de- 
clared to  be  the  measure  of  damages.*  So  likewise  for  dig- 
ging a  ditch  on  the  land  of  another,  this  has  also  been  held  to 
be  the  measure  of  damages  including  an  allowance  for  the  loss 
of  the  use  of  the  land  where  the  amount  so  allowed  is  less  than 
the  decrease. in  the  value  of  the  land  as  a  result  of  such  act." 
And  for  the  removal  of  stone  from  a  marble  quarry  under  an 
honest  belief  of  right  to  so  act,  the  measure  of  damages  has 
been  held  to  be  the  value  of  the  marble  so  removed  as  it  lay  in 
the  quarry  after  it  had  been  cut  and  prepared  for  market  less 
the  actual  expense  of  so  preparing  it.^ 

§  2134:.  Trees,  shrubbery,  etc. — The  measure  of  damages 
for  the  destruction  of  fruit,  shade,  ornamental  or  growing  trees 
or  of  shrubbery  is  the  difference  between  the  value  of  the  land 
before  and  after  they  were  destroyed.^    And  where  a  shade 


2' Memweather  V.  Bell,  22  Ky.  L. 
Rep.  844;  5  S.  W.  987;  MueUer  v.  St. 
Louis,  etc.,  R.  R.  Co.,  31  Mo.  262; 
Williams  v.  Hathaway  (R.  I.  1900), 
45  Atl.  578;  Jones  v.  Gooday,  8  M.  & 
W.  146. 

*'  WiUiams  v.  Hathaway  (R.  I. 
1900),  45  Atl.  578. 

">  St.  Louis  Manganese  Co.  v. 
MiUer   (Ark),  11  S.  W.  958. 

"  Walters  v.  Chamberlain,  65 
Mich.  333. 

*2  Dougherty  v.  Chesnutt,  86  Tenn. 
1;  5  S.  W.  444.  Compare  Baker  v. 
Hart,  123  N.  Y.  470;  12  L.  R.  A.  60; 
25  N.  E.  948;  26  App.  N.  Gas.  194;  34 
N.  Y.  St.  R.  102,  rev'g  52  Hun,  363; 
5  N.  Y.  Supp.  345;  24  N.  Y.  St.  R. 
362;  O'Connor  v.  Shannon  (Tex.  Civ. 
App.  1895),  30  S.  W.  1096. 

"» St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Ayres,  67  Ark.  371;  55  S.  W.  159; 
Chipman  v.  Hibberd,  6  Cal.  162; 
Hoyt  V.  Southern  N.  E.  Teleph.  Co., 
60  Conn.  385;  22  Atl.  957;  Wichita 
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Gas,  Elec.  L.  &  P.  Co.  v.  Wright  (Kan. 
App.  1900),  59  Pac.  1085;  Cooley  v. 
Kansas  City,  P.  &  G.  R.  Co.,  149  Mo. 
487;  51  S.  W.  101 ;  Shannon  v.  Hanni- 
bal &  St.  J.  R.  Co.,  54  Mo.  App.  223; 
Bailey  v.  Siegel  Gas  Fixture  Co.,  54 
Mo.  App.  50;  Wallace  v.  Goodall,  18 
N.  H.  439;  Evans  v.  Keystone  Gas 
Co.,  148  N.  Y.  112;  42  N.  E.  513;  30 
L.  R.  A.  651;  28  Chic.  Leg.  N.  160; 
'Dwight  V.  Ehnira,  C.  &  N.  R.  Co., 
132  N.  Y.  199;  30  N.  E.  398;  15  L.  R. 
A.  612;  43  N.  Y.  St.  R.  723;  45  Alb. 
L.  J.  433;  34  Cent.  L.  J.  409;  Gorham 
V.  Eastohester  Elec.  Co.,  80  Hun  (N. 
Y.),  290;  30  N.  Y.  Supp.  125;  61  N. 
Y.  St.  R.  839;  Humes  v.  Proctor,  73 
Hun  (N.  Y.),  265;  26  N.  Y.  Supp.  315; 
57  N.  Y.  St.  R.  284;  Van  Beusen  v. 
Young,  29  Barb.  (N.  Y.)  9;  Hooper  v. 
Smith  (Tex.  Civ.  App.  1899),  53  S. 
W.  65.  But  see  United  States  v. 
Taylor,  35  Fed.  484;  Central  R.  & 
Bkg.  Co.  V.  Murray,  93  Ga.  256;  20 
S.  E.  129;  Kansas  City  &  O.  R.  Co.  v. 
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tree  has  been  destroyed  a  witness  who  has  testified,  in  an  ac- 
tion for  its  destruction,  as  to  its  condition  prior  thereto,  may 
also  give  his  opinion  as  to  the  difference  in  the  value  of  the 
premises  before  and  after  its  destruction.^  So  in  an  action 
for  the  destruction  of  fruit  trees,  it  has  been  decided  that  the 
opinions  of  orchardists  or  persons  having  knowledge  of  the 
value  of  such  trees  in  the  vicinity  in  question  are  admissible  as 
to  their  value.''  In  the  absence,  however,  of  evidence  show- 
ing some  special  knowledge  of  the  subject  on  the  part  of  a  wit- 
ness he  cannot  testify  as  to  the  value  of  shade  and  ornamental 
trees.^'  Again,  in  an  action  to  recover  damages  for  the  cutting 
off  of  limbs  of  trees,  the  jury  should  consider  the  fact  that  the 
injury  may  not  be  irreparable  and  that  the  limbs  may  grow 
again.^  And  the  measure  of  damages  for  the  destruction  of 
trees  which  were  in  a  nursery  has  been  declared  to  be  the 
value  of  such  trees.'^ 

§  2135.  "Violation  of  building  restrictions. — Where  the 
construction  of  a  certain  kind  of  buildings  is  prohibited  by 
ordinance  within  a  certain  district,  the  measure  of  damages,  in 
an  action  by  an  owner  of  land  within  that  district  against  one 
who  erects  such  a  structure,  will  include  a  recovery  for  the 
diminution  in  the  value  of  the  plaintiff's  property  and  the  loss 
of  tenants  as  a  result  thereof.® 


§  2136.  Evidence  generally. — In  order  to  render  the  testi- 
mony of  a  witness  admissible  as  to  value  or  damages  to  lands, 
it  must  appear  that  lie  has  some  knowledge  as  to  the  value  of 
lands  in  the  vicinity.*    And  testimony  of  a  witness  as  to  the 


Rogers,  48  Neb.  653;  67  N.  W.  602;  4 
Am.  &  Eng.  R.  Cas.  N.  S.  617;  Mis- 
souri Pac.  R.  Co.  V.  Tipton  (Nev.),  84 
N.  W.  416. 

As  to  damages  for  cutting  and 
conversion  of  trees,  see  sees.  1192- 
1211,  herein. 

"  Edsall  v.  Howell,  86  Hun  (N.  Y.), 
424;  67  N.  Y.  St.  R.  621;  33  N.  Y. 
Supp.  892. 

^'  Cooley  V.  Kansas  City,  P.  &  G. 
R.  Co.,  149  Mo.  487;  51  S.  W.  101. 


2"  Delaware  &  A.  T.  &  T.  Co.  v. 
Elvins  (N.  J.),  43  Atl.  903.  See  also 
Andrews  v.  Youmans  (Wis.),  52  N. 
W.  23. 

^  Tissot  V.  Great  Southern  T.  &  T. 
Co.,  39  La.  Ann.  996;  3  So.  261. 

38  Birket  v.  Williams,  30  111.  App. 
451. 

3»Harman  v.  St.  Louis,  137  Mo. 
494;   38  S.  W.  1102. 

*»  Galbraith  v.  Philadelphia  Co.,  5 
Pa.  Super.  Ct.  178. 
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market  value  of  land  at  the  time  of  an  injury  thereto  is  not 
admissible  where  he  had  no  previous  knowledge  of  its  nature 
and  character  and  the  testimony  is  based  merely  on  knowledge 
of  its  nature  and  character  acquired  after  the  injury.*'  Nor  is 
it  proper  to  permit  a  plaintiff  to  testify  as  to  the  amount  ex- 
pended by  him  for  repairs  to  property  injured  where  it  does 
not  appear  that  they  were  necessary  or  worth  the  amount  paid.* 
Nor  is  evidence  admissible  in  an  action  for  trespass  to  realty 
that  the  plaintiff  removed  therefrom  shortly  after  the  trespass, 
where  personal  injury  in  the  nature  of  fear  or  timidity  is  not 
an  element  of  damages  recoverable  in  such  action.^  But  it  is 
no  ground  for  the  reversal  of  a  judgment  that  expert  testimony 
as  to  damages  was  admitted  where  such  testimony  did  not 
differ  from  that  given  by  competent  witnesses  and  the  jury 
viewed  the  premises.^ 


*'  Gallagher  v.  Kemmerer,  144  Pa. 
St.  509;  22  Atl.  970;  29  W.  N.  C.  87; 
48  Phila.  Leg.  Int.  475;  22  Pitts.  L.  J. 
N.  S.  363. 

«Gumb   V.  Twentv-Third  St.   R. 
Co.,  114  N.  Y.  411;  23  N.  Y.  St.  R. 
748,  rev'g  21  J.  &  S.  466. 
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''  Lamb  v.  Haibaugh,  105  Cal.  680; 
39  Pac.  56. 

"  Metropolitan  West  Side  Elev.  R. 
Co.  V.  Dickinson,  161  111.  22;  43  N.  E. 
706. 
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BIPAEIAN   BIGHTS,    WATERS   AND   FLOODING   OF    LANDS. 


\  2137.  Flooding   of   land— Measure 
of  damages — Generally. 

2138.  Same  subject  continued. 

2139.  Particular  losses  or  injuries. 

2140.  Nominal  damages. 

2141.  Loss  or  destruction  of  crops 

by  flooding. 

2142.  Overflow— Set-off. 

2143.  Overflow — Evidence. 


2144.  Diversion  of  water — Measure 

of   damages — Generally. 

2145.  Same     subject — Obstruction 

of  stream. 

2146.  Loss  of  water  power— Mills, 

etc. 

2147.  Diversion   of   water — Nomi- 

nal damages. 

2148.  Pollution  of  waters. 


§  2137.  Flooding  of  land — Measure  of  damages — Gen- 
erally.—  The  measure  of  damages  for  the  flooding  of  land 
where  the  injury  is  permanent  is  the  difference  between  the 
value  of  the  property  before  and  after  the  injury.*    If,  how- 


'  Sterling  Hydraulic  Co.  v.  Gait,  81 
111.  App.  600;  Lake  Erie  &  W.  R.  Co. 
V.  Purcell,  75  111.  App.  573;  Pod- 
haisky  v.  Cedar  Rapids,  106  Iowa, 
543;  76  N.  W.  847;  Sullens  v.  Chic. 
R.  I.  &  P.  R.  Co.,  74  Iowa,  659;  38 
N.  W.  545;  7  Am.  St.  Rep.  501 ;  Hues- 
ton  V.  Mississippi  &  R.  R.  Boom  Co., 
76  Minn.  251 ;  79  N.  W.  92;  Graves  v. 
Kansas  City,  P.  &  G.  R.  Co.,  69  Mo. 
App.  574;  Chicago,  B.  &  Q.  R.  Co.  v. 
Emmert,  53  Neb.  237;  73  N.  W.  540; 
Fremont,  E.  &  M.  V.  R.  Co.  v.  Harlin, 
50  Neb.  698;  70  N.  W.  263;  36  L.  R. 
A.  417;  Higginson  v.  New  York,  L.  E. 
&  W.  R.  Co.,  78  Hun  (N.  Y.),  567;  29 
N.  Y.  Supp.  563;  61  N.  Y.  St.  R.  244; 
Beach  v.  Wilmington  &  W.  R.  Co., 
120  N.  C.  498;  26  S.  E.  703;  9  Am.  & 
Eng.  R.  Cas.  N.  S.  158;  Norman  v. 
Ince,  8  Okla.  412;  58  Pac.  632; 
Ulrick  V.  Dakota  Loan  &  T.  Co.  (S. 
D.),  51  N.  W.  1023,  aff'g  49  N.  W. 


1054;  Schuylkill  Nav.  Co.  v.  Farr,  4 
Watts.  &  S.  (Pa.)  362;  Gentry  v. 
Richmond  &  D.  R.  Co.,  38  S.  C.  284; 
16  S.  E.  893;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Pool,  70  Tex.  713;  8  S.  W.  535; 
Sabine  &  E.  T.  R.  Co.  v.  Brousard, 
69  Tex.  617;  7  S.  W.  374;  HaU  v. 
Austin,  20  Tex.  Civ.  App.  59;  48  S.  W. 
53;  Houston  v.  Parr  (Tex.  Civ.  App.), 
47  S.  W.  393;  San  Antonio  &  A.  P.  R. 
Co.  V.  Mohl  (Tex.  Civ.  App.),  37  S. 
W.  22;  International  &  G.  N.  R.  Co. 
V.  Davis  (Tex.  Civ.  App.),  29  S.  W. 
483;  Rowe  v.  Shenandoah  Pulp  Co., 
42  W.  Va.  551;  26  S.  E.  320;  Lloy  v. 
Dartmouth,  30  N.  S.  208.  But  see 
Ready  v.  Missouri  Pac.  Ry.  Co.  (Mo. 
App.  1903),  72  S.  W.  142. 

As  to  liability  of  railroad  company 
where  lands  are  flooded  as  a  result  of 
insufficient  drainage,  see  Chicago  & 
A.  R.  Co.  V.  Riley,  25  111.  App.  569; 
Ohio  &  M.  R.  Co.  V.  Wachter,  23  111. 
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ever,  the  injury  is  not  a  permanent  one  but  only  temporary,  the 
damages  will  then  generally  be  assessed  on  the  basis  of  the 
diminished  rental  value  during  the  time  that  the  injury  con- 
tinues ;  ^  or  the  value  of  the  use,^  to  be  determined  on  the  basis 
of  its  fair  rental  value.''  Again,  where  a  building  has  been  in- 
jured by  an  overflow,  the  measure  of  damages  will  be  a  com- 
pensation for  loss  of  its  use  together  with  either  the  cost  of 
putting  it  in  as  good  a  condition  as  it  was  before  the  injury  or 
the  difference  between  the  value  before  and  after  the  injury.^ 
So  it  has  been  decided  that  all  injuries  resulting  from  different 
overflows  to  the  buildings  upon  the  premises  may  be  considered 
in  estimating  the  damages  as  well  as  for  any  injury  to  the  land 
in  itself  by  the  deposit  of  mud  or  clay  thereon."  But  where  an 
owner  will  not  be  deprived  of  all  the  land  by  a  flooding  thereof 
damages  for  the  injury  so  sustained  will  be  excessive  where 
given,  for  an  amount  equal  to  the  full  value  of  such  land.' 


§  3138.  Same  subject  continued. — A  mere  liability  of  an 
overflow  in  the  future  where  the  cause  may  be  removed  is  not 
a  ground  for  the  assessment  of  damages  as  for  a  permanent 
injury.^  And  where  no  permanent  injury  has  been  sustained 
the  measure  of  damages  may  be  the  cost  of  restoring  the  prop- 


App.415;  Kansas  City,M.  &  B.  R.  Co. 
V.  Lackey,  72  Miss.  881;  Byrne  v. 
Keokuk  &  W.  R.  Co.,  47  Mo.  App. 
383;  Lincoln  &  B.  H.  R.  Co.  v.  Suth- 
erland, 44  Neb.  526;  Staton  v.  Nor- 
folk &  C.  Co.,  109  N.  C.  337;  Wallace 
V.  Columbia  &  G.  R.  Co.,  37  S.  C.  335; 
Sabine  &  E.  T.  R.  Co.  v.  Johnson,  65 
Tex.  389;  Weed  v.  St.  Johnsbury  & 
L.  C.  R.  Co.,  64  Vt.  52. 

^  Eufaula  v.  Simmons,  86  Ala.  515; 
6  So.  47;  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  V.  Cook,  57  Ark.  387;  21  S.  W. 
1066;  Harrison  v.  Wilmington  (Del.), 
12  Atl.  779;  Louisville  v.  O'Malley 
(Ky.  1899),  53  S.  W.  287;  Williams  v. 
Dent  Iron  Co.,  30  Mo.  App.  662; 
Gillett  V.  Kinderhook,  77  Hun  (N. 
Y.),  604;  60  N.  Y.  St.  R.  485;  28  N. 
Y.  Supp.   1044;  Dean  v.  Benn,  69 
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Hun  (N.  Y.),  519;  52  N.  Y.  St.  R.  844; 
23  N.  Y.  Supp.  708. 

^  Reichert  v.  Baokenstross,  71  Hun 
(N.  Y.),  516;  55  N.  Y.  St.  R.  125;  24 
N.  Y.  Supp.  1009;  Toledo  v.  Lewis,  9 
Ohio  C.  D.  451;  17  Ohio  C.  C.  588, 
aff'd  in  52  Ohio  St.  624;  Broussard  v. 
Sabine  &  E.  T.  R.  Co.  (Tex.),  16  S. 
W.  30. 

*  Georgia  R.  R.  &  B.  Co.  v.  Berry, 
78  Ga.  744;  Chicago  v.  Huenerbein, 
85  lU.  594;  28  Am.  Rep.  626;  Willey 
V.  Hunter,  57  Vt.  479.  See  Bennett 
V.  Marion  (Iowa,  1903),  93  N.  W.  558. 

^  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Ware,  67  Tex.  635;  4  S.  W.  13. 

'  Ready  v.  Missouri  Pac.  R.  Co. 
(Mo.  App.  1903),  72  S.  W.  142. 

'  Bailey  v.  Heintz,  71  111.  App.  189. 

«  Gulf,  C.  &  S.  F.  R.  Co.  v.  Haskell, 
4  Tex.  Civ.  App.  550;  23  S.  W.  546. 
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erty  to  its  original  condition,'  with  compensation  for  loss  of 
its  use  ;  ^  or  it  may  be  the  difference  in  its  productiveness  be- 
fore and  after  the ,  flooding."  Again,  where  land  has  been 
flooded  by  reason  of  insufficient  gutters,  it  has  been  determined 
that  there  can  be  no  recovery  for  future  anticipated  injuries, 
the  damages  being  limited  to  those  actually  sustained  at  the 
time  of  the  commencement  of  the  action  from  the  loss  of  rentals 
or  the  destruction  of  or  damage  to  the  property.'^  And  where 
land  has  been  flooded  by  the  turning  of  suiface  water  upon  it 
by  the  closing  of  a  cut  which  can  be  easily  opened,  the  damages 
should  be  limited  to  those  actually  accruing  during  the  time 
that  the  cut  has  been  closed.^^  In  a  recent  case  in  Kentucky, 
however,  which  was  an  action  against  one  whose  farm  drained 
over  plaintiff's  into  a  creek  and  who  had  agreed  to  construct 
and  keep  a  ditch  open  to  the  creek  but  had  allowed  the  ditch 
to  fill  up,  thus  causing  plaintiff's  land  to  be  flooded,  it  was  de- 
cided that  there  could  only  be  a  recovery  of  the  reasonable 
cost  of  opening  the  ditch  and  keeping  it  open,  where  by  such 
action  the  plaintiff  could  have  avoided  the  damage."  So 
again,  where  a  suit  is  brought  to  enjoin  a  municipal  corporation 
from  casting  sewage  upon  private  lands  and  to  recover  dam- 
ages for  so  doing,  damages  for  the  injury  sustained  up  to  the 
time  of  the  decree  only  should  be  awarded.^'  And  it  has  been 
decided  in  an  action  to  recover  damages  caused  by  an  overflow 
that  if  the  plaintiff  could  have  protected  his  property  at  a  slight 
expense  he  cannot  recover  beyond  what  such  protection  would 
have  cost." 


§  2139.  Particular  losses  or   injuries. — Loss  of  profits 


'Eshleman  v.  Martic  Twp.,  152 
Pa.  St.  68;  25  Atl.  178;  31  W.  N.  C. 
180. 

'"Keithsburg  v.  Simpson,  70  111. 
App.  467. 

"  Adams  v.  Durham  &  N.  R.  Co., 
110  N.  C.  325;  14  S.  E.  857.  See 
Bates  V.  Ray,  102  Mass.  468. 

"  Careon  v.  Springfield,  53  Mo. 
App.  289. 

"  Baker  v.  Allen,  66  Ark.  271 ;  50 
S.  W.  511,  citing  Uline  v.  New  York 


C.  &  H.  R.  R.  Co.,  101  N.  Y.  95;  S3 
Am.  Rep.  23;  Mitchell  v.  Darley 
Main  Colliery  Co.,  L.  R.  14  Q.  B.  D. 
125.  Examine  Jungblum  v.  Minne- 
apolis N.  U.  &  S.  W.  R.  Co.,  70  Minn. 
153;72N.  W.  971. 

"  Raleigh  v.  Clark,  24  Ky.  L.  Rep. 
1554;  71  S.  W.  857. 

'*  Carmichael  v.  Texarkana,  94 
Fed.  561. 

"  Van  Pelt  v.  Davenport,  42  Iowa, 
308;  20  Am.  Rep.  622,  and  note  626. 
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may  be  recovered  where  as  a  result  of  a  flooding  of  the  plain- 
tiff's premises  a  cessation  of  his  business  has  been  caused." 
And  it  has  been  determined  that  there  may  in  some  case  be  a 
a  recovery  of  the  cost  of  filling  premises ;  ^  for  injuries  to 
health ; ''  and  for  deposits  of  earth,  clay  and  like  substances 
upon  plaintiff's  premises.*  But  it  has  been  decided  that  a 
plaintiff  cannot  in  such  an  action  recover  a  compensation  for 
his  trouble  and  expense  in  conducting  his  suit  and  establishing 
his  right  at  law,^'  or  for  inconvenience  to  his  tenants  or  injury 
to  their  personal  property,'^  or  double  damages  for  the  injury 
to  the  land  and  also  because  the  land  injured  failed  to  produce 
full  crops.^ 

§  2140.  Nominal  damages. — When  the  ground  of  another 
is  flooded  the  law  will  imply  damage.^  And  nominal  damages 
are  recoverable  though  the  value  of  the  land  may  have  been 
enhanced  thereby.^  So  such  damages  may  be  recovered  though 
special  damages  cannot  be  proved.^  And  on  the  other  hand 
only  nominal  damages  should  be  allowed  where  the  evidence 
merely  shows  that  the  plaintiff's  property  was  damaged  but 
does  not  show  the  extent  to  which  it  was  damaged.^ 

§  2141.  Loss  or  destruction  of  crops  by  flooding. — In  an 

action  to  recover  for  the  destruction  of  crops  by  overflow, 
the  measure  of  damages  will  be  the  value  of  the  crops  at  the 
time  of  their  destruction,^  with  interest  to  the  date  of  the 


"Terre  Haute  v.  Hudnutt,  112 
Ind.  542;  13  N.  E.  686;  Hueston  v. 
Mississippi  &  R.  R.  Boom  Co.,  76 
Minn.  251;  79  N.  W.  92. 

"  Paine  Lumber  Co.  v.  United 
States,  55  Fed.  854;  Hartshorn  v. 
Chaddock,  40  N.  Y.  St.  R.  953. 

"Toledo  V.  Lewis,  9  Ohio  C.  D. 
451;  17  Ohio  C.  C.  588,  aff'd  in  52 
Ohio  St.  624. 

2»Hunt  V.  Iowa  C.  R.  Co.  (Iowa), 
52  N.  W.  668. 

"  Good  V.  Mylin,  8  Pa.  St.  51. 

22  Dixon  V.  Baker,  55  111.  518;  16 
Am.  Rep.  591,  and  note  593. 

^^i  Illinois  C.  R.  Co.  V.  MiUer,  68 
Miss.  760;  10  So.  61. 
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"  Ripka  V.  Sergeant,  7  Watts  &  S. 
(Pa.)   9. 

25  Mize  V.  Glenn,  38  Mo.  App.  98. 

2'  Pastorius  v.  Fisher,  1  Rawle 
(Pa.),  27. 

2'  Schwartz  v.  Schendel,  24  Misc. 
(N.  Y.)  733;  53  N.  Y.  Supp.  829. 

2»  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Yarborough,  56  Ark.  612;  20  S.  W. 
515;  52  Am.  &  Eng.  R.  Cas.  682; 
Sullens  V.  Chic.  R.  I.  &  P.  R.  Co.,  74 
Iowa,  659;  38  N.  W.  545;  7  Am.  St. 
Rep.  505;  McKee  v.  St.  Louis,  K.  & 
N.  W.  R.  Co.,  49  Mo.  App.  174;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Emmert,  53 
Neb.  237;  73  N.  W.  540;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Pool,  70  Tex.  713;  8  S.  W. 
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trial.^  And  there  may  be  a  recovery  in  the  same  action  both 
for  damages  to  crops  and  permanent  damages  to  the  land.**  So 
a  recovery  by  a  tenant  for  damages  to  crops  caused  by  an  over- 
flow is  not  prevented  by  the  fact  that  in  the  previous  year  he  re- 
covered the  value  of  crops  then  destroyed  by  the  same  cause.^ 
It  has,  however,  been  decided  that  a  verdict  is  excessive  where 
it  is  largely  in  excess  of  the  value  of  the  land  flooded.^  And 
only  the  value  of  the  plaintiff's  interest  in  crops  is  recoverable 
where  such  crops  were  being  raised  by  his  tenants  on  shares.^ 
So  again,  it  is  decided  that  there  can  be  no  recovery  for  the  loss 
of  crops  where  it  was  plainly  useless  to  plant  them,  it  being 
certain  that  the  land  would  be  flooded  and  the  crops  destroyed.^ 
Nor  will  a  verdict  for  the  full  value  of  crops  destroyed  be  sus- 
tained where  it  is  clearly  shown  by  the  evidence  that  they 
would  have  been  destroyed  by  a  general  overflow  a  few  days 
after  due  to  another  cause.^ 

§  2143.  Overflow — Set-off. — In  an  action  to  recover  dam- 
ages for  the  destruction  of  or  injury  to  fences,  walks,  buildings 
and  trees  on  city  residence  property  by  an  overflow  by  which 
mud  and  gravel  is  deposited  thereon  it  has  been  determined 
that  the  benefit  by  the  filling  of  the  plaintiff's  lots  thereby  can- 
not be  offset  against  the  damages  recoverable.^ 


§  2143.  Overflow — Evidence. — A  witness  may  give  his 
opinion  as  to  the  amount  of  damage  which  has  been  sustained 
by  a  flooding  of  land.'"     So  the  opinion  of  a  plaintiff  is  admis- 

535;  Sabine  &  E.  T.  R.  Co.  v.  Brous- 
ard,  69  Tex.  617;  7  S.  W.  374;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Haskell,  4  Tex. 
Civ.  App.  550;  23  S.  W.  546;  Sabine 
&  E.  T.  R.  Co.  V.  Smith  (Tex.),  11  S. 
W.  123. 

™  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Yarborough,  56  Ark.  612;  20  S.  W. 
615;  52  Am.  &  Eng.  R.  Cas.  682. 

^»  Ridley  v.  Seaboard  &  R.  R.  Co., 
124  N.  C.  34;  32  S.  E.  325. 

"  McKee  v.  St.  Louis,  K.  &  N.  W. 
R.  Co.,  49  Mo.  App.  174. 

'^  Chicago,  M.  &  N.  R.  Co,  v,  Eicii- 
man,  47  lU.  App.  156, 


S3  Texas  &  P.  R.  Co.  v.  Saunders 
(Tex.  Civ.  App.),  18  S.  W.  793. 

"  Willitts  V.  Chic.  B.  &  K.  C.  R. 
Co.,  88  Iowa,  282;  21  L.  R.  A.  608; 
55  N.  W.  313. 

3=  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Yarborough,  56  Ark.  612;  20  S.  W. 
515;  52  Am.  &  Eng.  R.  Cas.  682. 

3»  Koch  V.  Sackman-Phillips  In- 
vestment Co.,  9  Wash.  405;  37  Pac. 
703. 

"Ohio  &  M.  R.  Co.  v.  Long,  52  111. 
App.  670. 


2191 


§2144 


RIPARIAN  RIGHTS, 


sible  as  to  the  amount  of  damages  which  he  has  sustained  by 
such  a  cause  where  the  facts  are  in  evidence  upon  which  his 
opinion  is  based.'*  And  where  an  action  to  recover  for  injuries 
to  the  use  of  real  property  is  bought  by  the  owner,  evidence  is 
admissible  of  a  depreciation  in  money  value  of  such  property.*" 
So  again,  it  is  held  that  a  physician  may  testify  as  to  the  tend- 
ency of  an  overflow  to  create  sickness.* 

§  2144.  Diversion  of  water — Measure  of  damages  gener- 
ally.— Where  there  has  been  a  use  and  occupation  of  water 
rights  of  another,  the  owner  is  entitled  to  recover  as  damages 
a  compensation  therefor  without  regard  to  whether  the  use  was 
profitable  to  defendants  or  not.*^  So  in  an  action  for  the  di- 
version of  water  the  measure  of  damages  may  be  the  value  of 
the  use  thereof  for  the  purpose  for  which  it  was  used  during 
the  time  it  was  diverted,*'  or  the  difference  in  the  rental  value 
of  the  premises.^  So  the  diminished  rental  value  of  premises 
will  be  the  measure  of  damages  in  an  action  by  a  lessee  for  the 
diversion  of  a  stream.**  Again,  it  has  been  decided  that  evi- 
dence is  admissible  as  to  the  difference  in  the  value  of  the  land 
before  and  after  the  injury  upon  the  question  of  damages  to 
land  from  the  diversion  of  water.*  And  ■\^here  one  wrongfully 
diverts  water  used  for  irrigating  purposes  there  may  be  a  re- 
covery from  him  of  such  damages  as  result  from  the  diversion.""* 
Again,  where  the  current  of  a  stream  is  wrongfully  diverted 
so  as  to  throw  water  upon  the  land  of  another  the  measure  of 


'*  Robbins  v.  Willmar,  71  Minn. 
403;  73  N.  W.  1097.  Examine 
LouisviUe,  N.  A.  &  C.  R.  Co.  v. 
Sparks  (Ind.  App.),  40  N.  E.  546. 

2»  Toledo  V.  Lewis,  9  Ohio  C.  D. 
451;  17  Ohio  C.  C.  588,  aff'd  52 
Ohio  St.  624.  Compare  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Frederickson  (Tex.),  19 
S.  W.  124. 

*°  Eufaula  v.  Simmons,  86  Ala.  515; 
6  So.  47. 

"  Williams  v.  Ladew,  171  Pa.  St. 
369;  33  Atl.  329;  37  W.  N.  C.  100. 

«  PoUitt  V.  Long,  58  Barb.  (N.  Y.) 
20;  Clark  v.  Penna.  R.  Co.,  145  Pa. 
St.  438;  22  Atl.  989;  11  Ry.  &  Corp. 
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L.  J.  3;  29  W.  N.  C.  49;  22  Pitts.  L.  J. 
N.  S.  138.     See  sec.  2146,  herein. 

*^  Valparaiso  City  Water  Co.  v. 
Dickover,  17  Ind.  App.  233;  46  N.  E. 
591;  Kinsey  v.  New  York,  75  App. 
Div.  (N.  Y.)  262;  78  N.  Y.  Supp.  160; 
See  Sporato  v.  New  York,  75  App. 
Div.  (N.  Y.)  304;  78  N.  Y.  Supp.  168. 

"  Van  Buren  v.  Fishkill  &  M.  W. 
Co.,  50  Hun  (N.  Y.),  448;  21  N.  Y. 
St.  R.  438. 

«  Briscoe  v.  Young,  131  N.  C.  386; 
42  S.  E.  893.  See  Lee  v.  Springfield 
Water  Co.,  176  Pa.  St.  223;  35  Atl.  184. 

«  Williams  v.  Harter,  121  Cal.  47; 
53  Pac.  405. 
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damages  is  held  to  be  the  value  of  the  property  destroyed  or 
the  diminution  in  the  value  of  the  property  as  a  result  of  such 
wrongful  act.""  So  for  the  wrongful  diversion  of  a  stream  by  a 
railroad  company  in  the  construction  of  its  road  so  as  to  throw 
the  current  against  the  land  of  another  and  wash  away  his  soil, 
damages  for  both  past  and  prospective  injuries  are  declared  to 
be  recoverable.*  In  other  decisions,  however,  it  has  been  de- 
termined that  in  an  action  for  the  diversion  of  the  waters  of  a 
stream  there  can  only  be  a  recovery  for  the  damage  actually 
suffered  up  to  the  time  of  bringing  the  suit,  and  not  for  a  per- 
manent injury  to  the  freehold/'  But  in  an  action  by  a  lower 
riparian  owner  for  damages  for  the  diversion  of  water  by  the 
construction  and  maintenance  of  a  reservoir  the  damages  re- 
coverable for  the  diminution  of  the  flow  at  certain  times  can- 
not, it  has  been  decided,  be  reduced  by  an  offset  by  reason  of 
the  increased  flow  at  other  times  as  a  result  of  the  maintenance 
of  such  reservoir.^  Again,  there  may  be  a  recovery  of  punitive 
damages  against  one  who  maliciously  diverts  water  to  the  use 
of  which  another  is  entitled.^'  And  reasonable  counsel  fees 
have  been  held  recoverable  in  such  a  case.'^  Nor  will  a  recov- 
ery of  damages  for  a  diversion  by  a  continuing  trespass  operate 
as  a  bar  to  a  subsequent  recovery  of  damages  which  afterwards 
accrue  from  the  same  trespass.^  If,  however,  the  previous  re- 
covery was  for  prospective  damages,  this  will  be  a  bar  to  an  ac- 
tion for  subsequent  damage.'^ 


§  2145.  Same  subject — Obstruction  of  stream. — Where 
by  the  construction  of  a  railroad  embankment  lawfully  built 
there  is  an  obstruction  of  water,  the  measure  of  damages  is 
declared  to  be  the  difference  between  the  value  of  the  land  as 


"  Gulf,  C.  &  S.  F.  R.  Co.  V.  Clark 
(I.  T.),  51  S.  W.  962. 

*'  Fowie  V.  New  Haven  &  North- 
ampton Co.,  112  Mass.  334;  17  Am. 
Rep.  106.  See  Arthur  v.  Grand 
Trank.R,  Co.,  22  Ont.  App.  89. 

^'Bailey  v.  Heintz,  71  111.  App. 
189;  WiUiams  v.  Camden  &  R.  W. 
Co.,  79  Me.  543;  11  Atl.  600;  Bare  v. 
Hoffman,  79  Pa.  St.  71;  21  Am.  Rep. 
42. 

138 


"  East  Jersey  Water  Co.  v.  Bige- 
low,  60  N.  J.  L.  201;  38  Atl.  631. 

"Wyandot  Club  v.  Sells,  6  Ohio 
N.  P.  64. 

'2  Wyandot  Club  v.  Sells,  6  Ohio 
N.  P.  64. 

^^  Covert  V.  Brooklyn,  13  App.  Div. 
(N.  Y.)  188;  43  N.  Y.  Supp.  310. 

"  Fowle  V.  New  Haven  &  North- 
ampton Co.,  112  Mass;  334;  17  Am. 
Rep.  106. 
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it  is  and  as  it  would  have  been  with  the  road  properly  builfc.^ 
Where,  however,  a  lower  riparian  owner  is  deprived  of  the 
supply  of  water  to  which  he  is  entitled  by  the  construction  of 
a  dam  by  an  upper  owner,  it  is  decided  that  the  former  may 
recover  from  the  latter  the  damages  to  him,  to  the  extent  of 
the  value  of  the  use  of  the  water  diverted."^  And  where  by 
the  unlawful  floatage  of  logs  in  a  stream  a  mill  is  stopped  or 
its  power  to  grind  is  diminished,  damages  therefor,  though  un- 
liquidated, are  not  so  speculative  as  not  to  be  recoverable.^'  So 
where  by  the  floatage  of  logs  in  front  of  the  plaintiff's  landing 
place  preventing  access  to  his  public  house  there  is  a  diminu- 
tion in  his  business  and  profits,  he  may  recover  therefor,  the 
damages  not  being  limited  to  the  expense  of  removing  such  ob- 
structions.® And  a  plaintiff  who  by  obstructions  in  a  river  is 
prevented  from  driving  logs  may  recover  for  loss  of  time  of 
his  men  caused  by  such  wrongful  acts.®  So  again  where  a 
stream  has  been  wrongfully  obstructed  so  as  to  dry  up  a  sj)ring 
fed  by  water  percolating  through  the  plaintiff's  land  from  the 
stream,  such  injury  may  be  considered  in  estimating  tlie  dam- 
ages therefor.'^  But  where  the  natural  flow  of  surface  waters 
is  obstructed,  it  has  been  decided  that  the  measure  of  damages 
for  such  obtruction  is  not  the  depreciation  in  the  value  of  the 
land  injured,  but  the  cost  of  digging  and  maintaining  a  ditch 
or  other  necessary  remedy  and  the  value  of  the  land  used  there- 
for.^i 

§  2146.  Loss  of  water  power — Mills,  etc. — Where  there 
has  been  an  injurious  diminution  in  the  flow  of  a  stream  to  the 
use  of  which  a  mill  owner  is  entitled,  he  may  recover  a  com- 
pensation for  such  loss.^    And  where  a  mill  owner  is  prevented 


"  Ridley  v.  Seaboard  &  R.  R.  Co., 
118  N.  C.  996;  24  S.  E.  730;  32  L.  R. 
A.  708. 

=»  White  V.  East  Lake  Land  Co.,  96 
Ga.  415;  23  S.  E.  393.  See  Covert  v. 
Valentine,  21  N.  Y.  Supp.  219;  50  N. 
Y.  St.  R.  516. 

"  Allison  V.  Davidson  (Term.  Ch. 
App.),  39  S.  W.  905. 

'*  French  v.  Connecticut  River  R. 
Co.,  145  Mass.  261;  14  N.  E.  113. 
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™  Cobum  V.  Muskegon  Booming 
Co.  (Mich.),  40  N.  W.  198. 

•"Craig  V.  Shippensburg,  7  Pa. 
Super.  Ct.  526. 

"'  Kankakee  &  S.  R.  Co.  v.  Horan, 

22  lU.   App.  145,  aff'd   131  111.  288; 

23  N.  E.  621. 

'2  Harper  v.  Mountain  Water  Co. 
(N.  J.),  43  Atl.  984. 
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from  running  his  mill  by  an  interruption  of  the  natural  flow  of 
a  stream,  he  may  recover  the  value  of  the  use  of  such  mill  dur- 
ing the  period  of  the  interruption.^  And  the  diminution  in 
the  rental  value  may  be  the  measure  of  damages.'*  So  where 
the  supply  of  water  for  a  tannery  was  diminished  by  a  wrong- 
ful diversion,  the  measure  of  damages  was  declared  to  be  the 
diminution  in  the  rental  value  of  the  tannery,  which  was  thus 
deprived  of  its  use,  for  the  purpose  of  that  business,  during  the 
time  that  the  water  was  diverted.^  Again,  where  ■  the  injury 
is  a  permanent  one  there  may  be  a  recovery  of  the  difference 
between  the  value  of  the  land  before  and  after  the  injury.* 
And  in  determining  the  depreciation  in  the  market  value  of 
mill  property  by  such  a  cause,  it  is  proper  to  consider  the 
quantity  of  power  which  is  producible  at  the  mill  by  the  water 
which  has  been  diverted,  its  value  for  actual  use,  and  the  cost 
of  reproducing  it.^  So  again,  in  an  action  by  a  tenant  of  a  mill 
for  diverting  the  waters  of  a  river,  it  has  been  decided  that 
there  may  be  a  recovery  by  him  for  his  loss  during  the  unex- 
pii-ed  term  of  his  lease.^  And  loss  of  profits  may  be  properly 
considered  in  estimating  the  damages  sustained  from  a  loss  of 
water  power  by  diversion.*  In  an  action,  however,  for  the  di- 
version of  the  waters  of  a  stream,  it  has  been  decided  that  the 
annual  rental  value  of  a  mill  site  which  has  no  mill  thereon  is 
too  conjectural  to  be  recovered  as  damages.™  Nor  can  the 
damages  be  in  excess  of  the  amount  of  actual  injury  done 
and  there  can  be  no  recovery  of  a  possible  injury  if  the  mill 


^  Woodin  v.  Wentworth,  57  Mich. 
278;  23  N.  W.  813;  Ehrgood  v.  Mos- 
cow Water  Co.  (Pa.  C.  P.),  4  Lack. 
L.  News,  151. 

"Young  V.  Hurd,  1  N.  Y.  Supp. 
819. 

•'  Colrick  V.  Swinburne,  105  N.  Y. 
503;  8  Cent.  701. 

"  Southern  Marble  Co.  v.  Darnell, 
94  Ga.  231 ;  21  S.  E.  531;  Gallagher  v. 
Kingston  Water  Co.,  25  App.  Div. 
(N.  Y.)  82;  49  N.  Y.  Supp.  250. 

"  Sparks  Mfg.  Co.  v.  Newton,  57 
N.  J.  Eq.  367;  41  Atl,  385, 


"  Matter  of  Water  Commissioners, 

4  Edw.  (N.  Y.)  545. 

™  Southern  Marble  Co.  v.  Darnell, 
94  Ga.  231;  21  S.  E.  531;  Fitzsim- 
mons  V.  Munch,  79  lU.  App.  538; 
Lakeside  Paper  Co.  v.  State,  60  N. 
Y.  Supp.  1081;  Simmons  v.  Brown, 

5  R.  I.  299. 

">  Clark  V.  Penna.  R.  Co.,  145  Pa. 
St.  438;  22  Atl.  989;  29  W.  N.  C.  49; 
11  Ry.  &  Corp.  L.  J.  3;  22  Pitts.  L.  J. 
N.  S. 138. 
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had  been  a  better  one  which  could  have  made  use  of  more 
water." 

§3147.  Diversion     of    water — Nominal     damages. — 

Though  no  actual  damages  or  specific  injury  has  been  sustained 
by  a  wrongful  diversion  of  water,  yet  nominal  damages  may  be 
recovered  in  favor  of  the  person  whose  legal  rights  have  been 
invaded.'^ 

§  2148.  Pollution  of  waters. —  The  measure  of  damages 
for  the  pollution  of  a  stream  by  the  deposit  of  filth,  sewage  or 
refuse  therein  which  causes  a  permanent  injury  to  the  land  of 
another  will  be  the  depreciation  in  the  value  of  the  land  from 
such  act ;  ''^  or  in  some  cases  the  difference  in  the  rental  value 
of  the  land  caused  thereby ;  ''*  or  the  cost  of  the  removal  of  the 
deposits  which  have  been  made  upon  the  land  by  such  pollu- 
tion/' And  where  such  act  has  resulted  in  bodily  sickness, 
pain  and  discomfort,  there  may  be  a  recovery  therefor.'^  So 
an  owner  of  land  may  recover  for  expenses  incurred  by  him  for 
medicine  and  physician's  bills  and  for  loss  of  time  to  him  which 
are  the  result  of  the  deposit  of  sewage  in  a  stream  of  water 
which  flows  through  his  land  and  which  had  been  used  by  him 
for  stock  and  for  domestic  purposes.'"  Again,  where  the  in- 
jury is  not  necessarily  of  a  permanent  nature,  the  damages 
should  be  assessed  for  such  loss  or  injury  as  has  been  sustained 
up  to  the  time  of  the  trial.'^  And  in  England  it  has  been  de- 
cided that  the  damages  are  to  be  assessed,  down  to  the  date  of 
assessment  though  such  date  is  considerable  after  that  when 


"  Gallagher  v.  Kingston  Water  Co., 
25  App.  Div.  (N.  Y.)  82;  49  N.  Y. 
Supp.  250. 

"  Watson  V.  New  Milford  Water 
Co.,  71  Conn.  442;  42  Atl.  265; 
Monroe  v.  Gates,  48  Me.  463;  Munroe 
V.  Stickney,  48  Me.  462;  Stowell  v. 
Lincoln,  11  Gray  (Mass.),  434. 

"  Paris  V.  AUred,  17  Tex.  Civ.  App. 
125;43S.W.62. 

"  Elder  v.  Lyltens  Valley  Coal  Co., 
157  Pa.  St.  490;  27  Atl.  545;  33  W.  N. 
C.  333;  24  Pitts.  L.  J.  N.  S.  195. 
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™  Elder  v.  Lykens  VaUey  Coal  Co., 
157  Pa.  St.  490;  27  Atl.  545;  33  W. 
N.  C.  333;  24  Pitts.  L.  J.  N.  S.  195; 
See  Watson  v.  New  Milford,  72  Conn. 
561;  45  Atl.  167;  Lentz  v.  Carnegie, 
145  Pa.  St.  612;  23  Atl.  219;  29  W. 
N.  C.  292;  22  Pitts.  L.  J.  N.  S.  383. 

'"  Ferguson  v.  Firmenich  Mfg.  Co. 
(Iowa),  42  N.  W.  448. 

"  Paris  V.  AUred,  17  Tex.  Civ.  App. 
125;43S.W.62. 

"Hunter  v.  Taylor  Coal  Co.,  16 
Ky.  L.  Rep.  190. 
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the  judgment  was  rendered."  Tf,  however,  the  pollution  of 
the  stream  was  a  wilful  and  wanton  act,  exemplary  damages 
may  be  recovered.^" 

'» Hole  V.  Chard.  Union   (C.  A.)  I     »  Price  v.  Lawson  (Md.),  22  Atl. 
[1894],  1  Ch.  293.  I  206. 
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i  2149.  Nuisance — Nominal  dam- 
ages— Keoovery  gener- 
ally. 

2150.  Measure  of  damages  gener- 

ally. 

2151.  Recovery  for  particular  in- 

juries. 


2152.  Crops — Destruction     of    or 

injury  to  by  nuisance. 

2153.  Exemplary  damages. 

2154.  Cost    of    abatement    or  re- 

moval of  nuisance. 

2155.  Effect  of  prior  judgment  for 

defendant. 

2156.  Evidence. 


§  2149.  Nuisance — ^Nominal  damages — Eecovery  gener- 
ally.— Upon  proof  of  a  public  nuisance  it  has  been  determined 
that  the  law  infers  damage  therefrom  and  that  there  may  be  a 
recovery  of  the  special  damage,  either  direct  or  consequential 
accruing  to  the  particular  person  therefrom.'  And  upon  proof 
of  a  private  nuisance  nominal  damages  are  declared  to  be  re- 
coverable though  no  special  damages  are  alleged  or  proved  and 
though  no  basis  for  estimating  actual  damages  is  furnished  by 
the  evidence.^  It  has,  however,  been  decided  that  in  an  action 
to  recover  damages  to  land  from  a  nuisance  consisting  in  the 
obstruction  of  a  street,  on  the  ground  that  the  property  is 
thereby  rendered  unsalable,  it  must  appear  that  actual  dam- 
ages have  been  sustained  and  that  it  is  not  sufficient  to  show 
damages  which  rest  merely  in  conjecture  or  contemplation.' 
And  it  has  been  held  proper  to  instruct  the  jury,  in  an  action 
to  recover  damages  for  injury  to  the  use  of  property  from  the 
maintenance  of  a  nuisance  detrimental  to  the  health  and 
comfort,  that  an  actual  substantial  injury  must  be  shown, 
either  to  the  use  of  the  property  or  the  health  or  physical  eom- 


1  Adams  Hotel  Co.  v.  Cobb  (Ind. 
T.  1899),  53  S.  W.  478. 

'  Bungenstock  v.  Nisbnabotna 
Drainage  Dist.,  163  Mo.  198;  64  S. 
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W.  149.  See  Farley  v.  Gate  City  Gas- 
light Co.  (Ga.),  31  S.  E.  193. 

'Hetzel  v.  Baltimore  &  O.  E.  Co., 
7  App.  D.  C.  524;  24  Wash.  L.  Rep.  38. 
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fort  of  the  plaintiff.^  And  it  is  proper  to  instruct  the  jury  to 
consider  only  the  damages  resulting  from  defendants  wrong- 
ful acts.'  But  in  an  action  to  recover  damages  for  a  private 
nuisance  it  is  held  not  essential  to  allege  a  special  damage  in 
the  declaration  as  such  actual  damages  as  are  the  natural  and 
probable  consequences  of  the  wrong  may  be  recovered  under 
a  general  claim  for  damages.^ 


§  2150.  Measure  of  damages  generally. — Where  a  nui- 
sance causes  a  permanent  injury  to  property,  the  measure  of 
damages  will  be  the  depreciation  in  the  value  of  the  property, 
that  is,  the  difference  between  its  value  before  and  after  the 
injury.'  If,  however,  the  injury  is  not  a  permanent  one  but 
only  temporary  or  removable,  the  measure  of  damages  will  then 
be  the  depreciation  in  the  rental  value  of  the  property  during 
the  time  of  its  maintenance  or  up  to  the  time  of  trial.^  And 
it  has  been  decided  that  such  damages  are  to  be  determined 
by  considering  the  rental  value  with  and  without  the  alleged 
nuisance  and  not  by  the  estimate  which  may  be  put  upon  it  by 
a  witness  for  his  own  use.'  So  in  an  action  by  a  tenant  to  re- 
cover damages  for  an  injury  so  caused,  the  measure  of  dam- 


*  G-avigan  v.  Atlantic  Eef.  Co., 
186  Pa.  St.  604;  40  Atl.  834;  42  W. 
N.  C.  465. 

5  Adams  Hotel  Co.  v.  Cobb  (Ind. 
T.  1899),  53  S.  W.  478. 

6  Sullivan  v.  Waterman,  20  R.  I. 
372;  39  Atl.  243;  39  L.  K.  A.  773. 

'Kiel  V.  Jackson,  13  Colo.  378;  22 
Pac.  504;  6  L.  R.  A.  254;  Hyde  Park 
V.  Thomson,  Houston  Light  Co.,  64 
111.  App.  152;  Kansas  Zinc  M.  & 
S.  Co.  T.  Brown  (Kan.  App.),  57 
Pac.  304;  Bungenstock  v.  Nishna- 
botna  Drainage  Dist.  163  Mo.  198; 
64  S.  W.  149;  Barrick  v.  SohifEer- 
decker,  48  Hun  (ST.  T.),  355;  16  N. 
T.  St.  R.  448;  Mortimer  v.  Man- 
hattan R.  Co.,  25  J.  &  S.  (]Sr.  T.) 
501;  29  N.  Y.  St.  R.  262;  8  K  T. 
Supp.  586 ;  Wolf  v.  Cincinnati  Edison 
Elec.  Co.,  6  Ohio  Dec.  159;  Rosen- 


thal V.  Taylor,  B.  &  H.  R.  Co.,  79 
Tex.  325 ;  15  S.  W.  268. 

8  Shively  v.  Cedar  Rapids,  I.  F.  & 
N.  W.  R.  Co.,  74  Iowa,  169;  37  N. 
W.  133;  7  Am.  St.  E.  471;  Loughran 
V.  Des  Moines,  72  Iowa,  382;  34  N. 
W.  172;  Ivie  v.  McMunigal,  66  Mo. 
App.  437;  2  Mo.  App.  Rep.  1345; 
Bielman  v.  Chicago,  St.  P.  &  K.  C. 
R.  Co.,  50  Mo.  App.  151;  Rosen- 
heimer  v.  Standard  Gaslight  Co., 
36  App.  Div.  (N.  Y.)  1;  55  N.  Y. 
Supp.  192;  Herbert  v.  Rainey,  162 
Pa.  St.  525;  29  Atl.  725;  34  W.N. 
C.  494.  Examine  Jackson  v.  Chicago 
S.  F.  &  C.  R.  Co.,  41  Fed.  656;  43 
Am.  &  Eng.  R.  Cas.  145;  Farley  v. 
Gate  City  Gaslight  Co.,  105  Ga.  323; 
31  S.  E.  193. 

'  Hoohstrasser  v.  Martin,  62  Hun 
(N.  Y.),  165;  16  N.  Y.  Supp.  558;  41 
N.  Y.  St.  R.  761. 

2199 


§  2151 


NUISANCE. 


ages  will  be  the  depreciation  in  the  rental  value  caused  thereby.'" 
But  in  an  action  to  recover  for  a  special  injury  to  property 
resulting  from  a  public  nuisance,  it  has  been  decided  that  in 
the  absence  of  any  physical  injury  to  the  property,  where  it  is 
not  rented,  the  measure  of  damages  will  be  the  diminution  in 
the  value  of  the  use  during  the  time  that  the  nuisance  con- 
tinues." And  where  the  premises  are  occupied  by  the  owner 
it  has  been  decided  that  instead  of  the  decrease  in  the  rental 
value  of  premises  the  measure  of  damages  is  to  be  determined  by 
considering  the  discomforts,  and  the  deprivation  of  the  use  and 
comforts  to  the  plaintiff  of  his  home,"^  to  be  fixed  in  the  discre- 
tion of  the  jury.^  Again,  where  there  has  been  no  permanent 
injury,  it  has  been  determined  that,  in  an  action  to  recover  for 
injury  to  property  by  the  maintenance  of  a  nuisance  by  another 
on  adjoining  property,  the  measure  of  damages,  where  the 
plaintiff  has  put  his  property  in  a  condition  so  that  it  will  not 
be  affected  in  the  future  by  such  nuisance,  will  be  the  loss  sus- 
tained by  him  and  tlie  expense  which  he  has  incurred  in  re- 
pairing the  injury  done  and  preventing  a  recurrence  of  injury 
therefrom  in  the  future.^'' 


§  2161.  Recovery  for  particular  injuries. — Damages  to  the 
special  injury  of  the  plaintiff  may  be  recovered  where  they  are 
occasioned  by  an  act  which  is  indictable  as  a  public  nuisance." 
And  there  may  be  a  recovery,  in  an  action  to  recover  damages 
for  a  nuisance,  for  inconvenience  and  discomfort  suffered  by 
the  plaintiff  and  which  materially  impaired  the  comfortable 
and  healthful  enjoyment  of  his  property  by  himself  and  family.*" 
So  it  has  been  decided  that  there  may  be  a  recovery  for  annoy- 
ance and  discomfort  occasioned  by  odors  and  noises  of  horses, 


lOBly  V.  Edison  Elec.  Ilium.  Co., 
1*72  N.  T.  1;  64  N.  E.  745;  58  L.  K. 
A.  500. 

11  Bannou  v.  Kohmeiser,  17  Ky.  L. 
Eep.  1380;  35  S.  W.  280,  denying  re- 
hearing in  17  Ky.  L.  Rep.  1378;  84 
S.  W.  1084. 

^  Fairbank  Co.  v.  Nicolai,  167  111. 
242;  47  N".  E.  360,  rev'g  66  111.  App. 
687. 

1'  Gempp  V.  Bassham,  60  111.  App. 
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84.  Examine  Chicago,  Virden  Coal 
Co.  V.  Wilson,  67  111.  App.  443. 

"Barrick  v.  SohifEerdecker,  123 
jST.  Y.  52;  25  N.  E.  365;  33  N.  T.  St. 
R.  485,  rev'g  48  Hun  (N.  Y.J,  355; 
16  N.  Y.  St.  R.  499. 

15  Myers  v.  Malcolm,  6  Hill  (N.  Y.), 
292. 

WRandolt  v.  Bloomfleld  (Iowa), 
41  N.  W.  562;  Beiger  v.  Minneapolis 
Gaslight  Co.  (Minn.),  62  N.  W.  336. 
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in  an  action  against  the  owner  of  a  livery  stable."  And  a  re- 
covery for  mental  suffering  of  the  plaintiff  resulting  from  his 
own  sickness  has  been  allowed  in  an  action  for  the  dumping  of 
carcasses  of  dead  animals  near  the  plaintiff's  residence.'^  And 
also  there  may  be  a  recovery  for  actual  injury  to  health,^^  and 
for.  loss  of  time  and  for  expense  incurred  by  reason  of  the 
sickness  of  the  plaintiff  and  his  family.*  So  a  plaintiff  may 
recover  for  medical  expenses  incurred  by  him  on  account  of 
the  sickness  of  his  children,^'  as  a  result  of  a  nuisance  created 
by  another.  And  it  has  also  been  decided  that  in  such  an 
action  there  may  be  a  recovery  for  loss  of  services  of  the  plain- 
tiff's children  caused  by  sickness  as  the  result  of  the  nuisance.^ 
But  it  has  been  decided  that  in  estimating  the  damages  in  an 
action  against  one  locating  a  manufacturing  establishment  in 
the  vicinity  of  the  plaintiff's  home,  the  fact  that  the  home  is 
less  desirable  and  its  selling  value  has  been  reduced  should  not 
be  considered,  but  that  benefits  realized  therefrom  should  be.^ 

§  3153.  Crops — Destruction  of  or  injury  to  by  nuisance. 

— The  value  of  crops  at  the  time  they  are  destroyed  will  be 
the  measure  of  damages  in  an  action  for  their  destruction  by 
smoke  and  noxious  gases.^  And  this  may  also  be  the  rule 
where  timber  has  been  so  destroyed.^  So  in  estimating  the 
damages  from  the  operation  of  a  manufacturing  plant,  the 
diminution  in  quantity  or  value  of  the  crops  as  a  result  there- 
of is  a  proper  element  to  be  considered.*  But  injuries  to  crops 
during  years  while  a  farm  was  in  the  possession  of  a  tenant 

22  Lookett  V.  Fort  Worth  &  R.  G. 
R.  Co.,  78  Tex.  211;  14  S.  W.  564. 
23Robb  V.  Carnegie,   145   Pa.  St. 


"Drysdale  v.  Dugas,  26  Can.  S.  C. 
20. 

"Gulf,  C.  &  S.  F.  R.  Co.  V.  Reed 
(Tex.  Civ.  App.  1893),  22  S.  W.  283. 

wjarvis  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.,  26  Mo.  App.  253;  Gavigau  v. 
Atlantic  Ref.  Co.  (Pa.  C.  P.),  2  Lack. 
L.  News,  239.  See  Kewanee  v.  Gull- 
foil,  81  111.  App.  490. 

2''Loughran  v.  Des  Moines,  72 
Iowa,  382;  34  N.  "W.  172. 

21  Adams  Hotel  Co.  v.  Cobb  (Ind. 
T.  1899),  53  S.  W.  478;  Lockett  v. 
Fort  Worth  &  R.  G.  K.  Co.,  78  Tex. 
211;  14  S.  W.  564. 


324;  14  L.  K.  A.  329;  22  Atl.  649;  28 
W.  N.  C.  339;  31  Am.  L.  Reg.  26;  26 
Ohio  L.  J.  236;  22  Pitts.  L.  J.  N.  S. 
108;  48  Phila.  Leg.  Int.  416. 

2*Ducktovvn  Sulphur,  Copper  &  I. 
Co.  y.  Barnes  (Tenn.),  60S.  W.  593. 

25Duoktown  Sulphur,  Copper  & 
I.  Co.  V.  Barnes  (Tenn.),  60  S.  W. 
593. 

26Robb  V.  Carnegie,  145  Pa.  St. 
324;  14  L.  R.  A.  329;  22  Atl.  849;  31 
Am.  L.  Reg.  26 ;  26  Ohio  L.  J.  236; 
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are  not  recoverable  in  an  action  by  the  owner  for  injuries  to 
growing  crops  by  such  a  cause. ^ 

§  2153.  Exemplary  damages. — The  damages  recoverable 
for  injuries  caused  by  a  nuisance  should  be  limited  to  the  actual 
loss  sustained  and  exemplary  damages  should  not  be  given 
where  the  nuisance  was  not  maintained  from  wanton,  malicious 
or  reckless  motives.^  And  it  has  been  decided  that  they  should 
not  be  given  in  an  action  at  law  for  damages  from  the  escape 
of  waste  from  gas  works,  because  of  a  violation  of  an  injunction 
granted  in  a  suit  in  equity  to  restrain  such  escape.^  And  it 
has  also  been  determined  that  such  damages  are  not  recover- 
able against  a  municipal  corporation  though  there  has  been 
gross  negligence  or  misconduct  of  its  officers  in  failing  to  abate 
a  nuisance  when  requested  to.*'  But  exemplary  damages  may 
be  allowed  for  the  continuation  of  a  nuisance  after  a  judgment 
for  damages  for  its  maintenance  has  been  rendered,  such  act 
being  sufficient  evidence  of  malice.^' 

§  3154.  Cost  of  abatement  or  removal  of  nuisance. — In 

an  action  to  recover  damages  for  a  nuisance  there  may  be  a  re- 
covery of  the  reasonable  expense  incurred  in  the  removal  or 
abatement  of  the  same,,^  So  where  a  pit  in  the  plaintiff's  brick- 
yard had  been  filled  by;  water  conducted  through  a  ditch  from 
defendant's  brewery  and  the  water  becoming  offensive  was 
filled  by  the  plaintiff  by  order  of  the  board  of  health,  it  was  de- 
cided that  if  the  filling  was  necessary,  the  cost  thereof  might  be 
included  in  the  damages  recoverable.®  And  a  recovery  of  the 
reasonable  cost  of  the  removal  of  sewage  deposited  on  plaintiff's 


28  W.  2Sr.  C.  339;  48  Phila.  Leg.  Int. 
416. 

27Robb  V.  Carnegie,  145  Pa.  St. 
324;  14  L.  E.  A.  329;  22  Atl.  649;  31 
Am.  L.  Keg.  26;  26  Ohio  L.  J.  236; 
28  W.  N.  C.  339;  48  Phlla.  Leg.  Int. 
416. 

2B  Laird  v.  Chicago  &  A.  E.  Co., 
78  Mo.  App.  273;  2  Mo.  App.  Eepr. 
263. 

^  Keiser  v.  Mahanoy  City  Gas  Co., 
143  Pa.  St.  276;  22  Atl.  759;  28  W. 
N.  C.  369;  48  Phila.  Leg.  Int.  477. 
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8»  Willett  V.  St.  Albans,  69  Vt.  330; 
38  Atl.  72. 

8'  Paddock  v.  Sowers,  51  Mo.  App. 
320. 

82  Plummer  v.  Penobscot  Lumber 
Assn.,  67  Me.  363;  Shaw  v.  Cam- 
raiskey,  7  Pick.  (Mass.)  76;  Jutte  v. 
Hughes,  67  N.  Y.  267;  City  of  Min- 
eral Wells  V.  Russell  (Tex.  Civ.  App. 
1902),  70  S.  W.  453. 

^'  Shaw  V.  Cammiskey,  7  Pick. 
(Mass.)  76. 
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land  has  been  held  justified  where  the  evidence  showed  such 
deposit,  that  it  remained  there  at  the  date  of  trial,  and  that  it 
was  reasonably  necessary  to  remove  the  same.^  But  there  can- 
not be  a  recovery  of  both  the  cost  of  preventing  future  dam- 
ages from  the  maintenance  of  a  nuisance  and  the  result  of  a 
continuance  thereof.^ 

§  2166.  Effect  of  prior  judgment  for  defendant. — The 

fact  that  the  defendant  in  an  action  to  recover  damages  for  a  nui- 
sance has  had  a  judgment  rendered  in  his  favor  will  be  no  bar 
to  a  subsequent  action  by  the  plaintiff  for  damages  which  have 
accrued  since  the  first  action  where  it  appears  from  the  evidence 
that  the  premises  of  the  plaintiff  have  been  thoroughly  repaired 
by  him,  the  defective  condition  of  which  was  alleged  in  the 
first  action  to  have  been  the  cause  of  the  injury,  and  not  only 
new  injuries  are  shown  by  the  evidence  but  also  aggravation 
of  the  old  ones.* 

§  3166.  Evidence. — In  an  action  for  damages  from  a  nui- 
sance evidence  is  admissible  of  the  character  of  plaintiff's  dwell- 
ing, and  of  the  value  and  rental  value  before  and  after  the 
maintenance  of  such  nuisance.''  So  evidence  that  property 
in  the  vicinity  of  an  alleged  nuisance  has  depreciated  in  value, 
a  specified  amount  is  admissible  where  the  plaintiff's  property 
is  also  in  that  vicinity.^  And  for  the  purpose  of  showing  the ' 
use  to  which  the  plaintiff  put  her  property  as  bearing  on  the 
question  of  the  injury  sustained  by  her,  evidence  was  held  ad- 
missible that  she  had  a  family  consisting  of  her  husband  and 
six  children  and  that  she  had  furnished  the  house  in  which 
they  resided  in  immediate  proximity  to  the  alleged  nuisance.^ 
And  the  fact  that  there  has  been  a  loss  of  customers  and  falling 
off  of  plaintiff's  business  may  be  shown  in  an  action  for  dam- 


si  City  of  Mineral  Wells  v.  Kus- 
sell  (Tex.  Civ.  App.  1902),  70  S.  W. 
453. 

85  Barriok  v.  Sohifferdecker,  123 
N.  y.  52;  25  N.  E.  365;  33  N.  T.  St. 
R.  485,  rev'g  48  Hun  (N.  Y.),  355, 
16  N.  T.  St.  R.  499. 

88  Amrheim  v.   Quaker  City  Dye 


Works,    192    Pa.    St.    253;    43  Atl. 
1008. 

s'  Gempp  V.  Bassham,  60  111.  App. 
84. 

88  Biennan  v.  Corsicana  Cotton  Oil 
Co.  (Tex.  Civ.  App.),  44  S.  W.  588. 

89  Friburk  v.  Standard  Oil  Co.,  66 
Minn.  277;  68  N.  W.  1090. 
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ages  from  noxious  odors  emitted  by  a  cesspool.*  Again,  evi- 
dence is  admissible  of  physical  suffering  and  personal  injury- 
caused  the  plaintiff's  wife  by  the  maintenance  of  a  nuisance.'" 
And  it  may  be  shown  in  mitigation  of  damages  in  a  prosecu- 
tion for  maintaining  a  nuisance  that  an  alleged  nuisance  was 
promptly  abated  upon  complaint  of  the  parties  affected  thereby.** 
But  in  an  action  by  a  person  as  trustee  and  not  as  occupant  of 
the  premises,  it  is  decided  that  evidence  of  sickness  and  death 
caused  by  the  alleged  nuisance  is  not  admissible  for  the  purpose 
of  enhancing  the  damages.''^  And  where  the  principal  injury  al- 
leged is  the  sickness  of  the  plaintiff's  wife,  evidence  is  held  in- 
admissible that  other  cases  of  sickness  had  been  caused  by  the 
existence  of  the  nuisance  complained  of."  So  it  has  been  de- 
cided that  it  cannot  be  shown  that  the  plaintiff  was  offered  a 
specified  amount  for  the  property  before  the  erection  and  main- 
tenance of  an  alleged  nuisance.'"  So  where  a  nuisance  is  a 
temporary  one  evidence  of  a  permanent  depreciation  of  a  dwell- 
ing house  as  a  result  of  such  nuisance  is  incompetent.^  Again, 
the  facts  constituting  a  claimed  loss  of  business  to  a  hotelkeeper 
must  be  shown  in  an  action  by  him  to  recover  for  such  loss,  a 
mere  conjecture  or  estimate  by  him  of  the  amount  not  being 
sufficient."  And  in  an  action  against  a  city  to  recover  the 
value  of  property  which  it  has  destroyed  as  a  nuisance  without 
first  condemning  the  same,  the  burden  of  proof  is  upon  the 
city  to  show  that  the  destruction  of  such  property  was  really 
necessary  to  the  public  health  or  safety.''* 


*"  Aldrich  v.  Minneapolis  (Minn.), 
57  K  W.  221. 

*i  Hoadley  v.  Seward  &  Son  Co., 
71  Conn.  640;  42  Atl.  997;  Gempp  v. 
Bassham,  60  111.  App.  84. 

42  Gloystine  v.  Com.,  17  Ky.  L. 
Eep.  1187;  33  S.  W.  824. 

«  Cohen  v.  Bellenot  (Va.),  32  S.  E. 
445;  1  Va.  S.  C.  Rep.  82. 

"  Willett  V.  St.  Albans,  69  Vt.  330; 
38  Atl.  72. 
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^  Brennan  v.  Corsicana  Cottoli 
Oil  Co.  (Tex.  Civ.  App.),  44  S.  W. 
588. 

«  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Pattison,  67  111.  App.  351;  29  Chic. 
L.  News,  114. 

"  Keiser  v.  Mahanoy  City  Gas  Co., 
143  Pa.  St.  276;  22  Atl.  759;  28  W. 
N.  C.  369;  48  Phila.  Leg.  Int.  477. 

^  Savannah  v.  Mulligan,  95  Ga. 
328;  22  S.  E.  621;  29  L.  R.  A.  303. 
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§  2157.  Ejectment — Trespass  to  try  title— Generally. — 

Only  nominal  damages  should  be  given  in  ejectment  where 
plaintiff  fails  to  prove  any  damages.'  And  only  such  damages 
can,  at  the  most,  be  given  where  he  is  not  entitled  to  possession.^ 
If  the  defendants  have  promised  to  vacate  on  a  day  certain  but 
withhold  possession,  the  proper  remedy  to  recover  damages  is 
declared  to  be  an  action  on  the  oase.^  A  judgment  in  ejectment 
is,  however,  held  to  be  conclusive  as  to  mesne  profits  between 
the  parties  from  the  day  of  issuing  the  writ.*  And  it  is  decided 
that  a  suit  for  rents,  accruing  before  a  judgment  in  an  action  in 
the  nature  of  ejectment,  cannot  be  maintained,  even  though  only 
possession  of  the  premises  and  nominal  damages  were  recov- 
ered.^ But  it  is  also  determined  that  the  plaintiff  in  ejectment 
is  not  prevented  from  bringing  an  action  in  trespass  for  mesne 
profits  against  certain  defendants  because  of  the  dismissal  of 
the  ejectment  suit  as  to  them.^  And  it  has  been  held  that  dam- 
ages for  mesne  profits  and  for  trespasses  to  the  land,  during 
the  same  period,  can  be  recovered  in  ejectment,  so  that  the 
judgment  precludes  sustaining  an  action  quare  clausum  fregit 
thereafter  for  the  same  trespasses.'  Again,  although  the  al- 
lowance of  mesne  profits  ordinarily  rests  upon  the  recovery  of 
the  land,  yet  trespass  may  be  maintained  for  the  wrongful 
entry  and  damages  be  had  therefor,  even  though  the  disseisor 
has  abandoned  or  surrendered  the  premises  and  the  owner  is 
in  possession.^  If  the  value  of  the  land  is  in  controversy  in 
ejectment,  its  market  value  and  not  its  value  to  defendant  for 


1  Saokett  v.  Thomas,  4  App.  Div. 
447;  74  N.  T.  St.  R.  236;  38  N.  Y. 
Supp.  609;  Bennett  v.  Kovarick,  51 
N.  T.  Supp.  752;  23  Misc.  73. 

2  Judge  V.  New  York  0.  &  H.  K. 
R.  Co.,  56  Hun,  60;  29  N.  Y.  St.  R. 
475;  9N.  Y.  Supp.  158. 

s  Moore  v.  Davis,  49  N.  H.   43 ;  6 
Am.  Rep.  460. 
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*  Man  V.  Drexel,  2  Pa.  St.  202. 

6  Stewart  v.  Dent,  24  Mo.  111. 

"  Marshall  v.  Eggleston,  82  HI. 
App.  52.  Examine  Smith  v.  Wun- 
derlich,  70  111.  426. 

^  Cunningham  v.  Morris,  19  Ga. 
583. 

8  Blew  V.  Rltz  (Minn.  1901),  85  N. 
W.  548. 
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a  particular  purpose,  is  the  test  upon  an  issue  as  to  its  value." 
Nor  is  evidence  of  what  plaintiff  gave  for  the  land  material  or 
pertinent  upon  the  question  of  damages  in  an  action  of  tres- 
pass to  try  title."  In  case  expenses  of  litigation  are  incurred 
by  defendant  in  quieting  his  title,  as  against  third  persons, 
they  cannot  be  allowed  him  as  a  lien  on  the  land  in  case  of 
recovery  by  plaintiff  in  an  action  of  trespass  to  try  title." 

§  2168.  Wrongful  entry — Wrongful  detention— Forcible 
entry  and  detainer.^ — Ordinarily  the  measure  of  damages  for 
unlawful  detainer  of  land  is  held  to  be  the  rental  value  of  the 
premises,  but  if  the  unlawful  detention  has  impaired  the  rental 
value  for  the  current  year,  by  preventing  the  owner  from  put- 
ting in  crops  in  land  suitable  only  for  that  purpose,  such  fact 
constitutes  a  factor  in  the  assessment  of  damages.'^  But  un- 
der the  North  Dakota  code,  damages  or  rent  must  be  claimed 
in  an  action  of  forcible  entry  and  detainer,  otherwise  the  right 
of  possession  only  will  be  the  question  litigated,  and  no  coun- 
terclaims can  be  interposed  except  as  a  set-off  to  such  claim 
of  damages,  rents  or  profits."  It  is  decided,  however,  that  the 
reasonable  value  of  real  estate,  which  value  may  be  based  upon 
its  peculiar  location,  or  other  circumstances  or  conditions  af- 
fecting the  same,  constitutes  the  measure  of  damages  for  its 
detention.'^  And  not  only  damages  for  the  wrongful  entry 
can  be  recovered  but  also  other  damages  actually  sustained  by 
reason  of  the  tortious  or  wrongful  acts  of  the  trespasser  done 
at  the  time;'"  and  certain  statutes  allow  double"  or  treble 
damages  for  unlawfully  and  forcibly  detaining  premises,  or  for 
forcible  entry  and  detainer.'^    So  twice  the  value  of  the  monthly 


'  Acme  Brewing  Co.  v.  Central  E. 
&  Bkg.  Co.,  115  Ga.  494;  42  S.  E.  8. 

i"  Love  V.  Powell,  5  Ala.  58. 

"  Gordon  v.  Hall  (Tex.  Civ.  App. 
1902),  69  S.  W.  219. 

"  See  sees.  2160-2180,  herein,  as  to 
mesne  profits,  rents,  etc.,  and  im- 
provements. 

i»  Case  V.  Hall  (Ind.  Ty.),  46  S.  W. 
180. 

"  Vidger  v.  Nolin,  10  N.  Dak.  353; 
87  N.  W.  593;  Eev.  Codes,  sec.  6677. 


w  Noyes  v.  French  Lumbering  Co. 
(Minn.  1900),  83  N.  W.  385. 

"  Moore  v.  Baylies,  38  N.  T.  St.  K. 
79;  10  N.  Y.  Supp.  62;  Mosseller  v. 
Deaver,  106  N.  C.  494;  11  S.  E.  529; 
8  L.  E.  A.  537. 

"  Hart  v.  Pratt,  19  Wash.  560;  53 
Pac.  711.     See  sec.  95,  herein. 

1'  Eemminer  v.  Blasingame,  94  Cal. 
13P;  29  Pac.  857;  Bach  v.  New,  23 
App.  Div.  548;  548  N.  Y.  Supp.  777; 
Kirchner  v.  New  Home  S.  M.  Co.,  42 

2207 


§  2159    DAMAGES   IN   ACTIONS   AFFECTING   TITLE   TO 

rents  and  profits  of  the  premises  may  be  recovered  for  wrong- 
ful detention  of  leased  premises  after  notice  to  vacate ; "  and 
three  times  the  amount  of  rent  due  can  be  recovered  in  forci- 
ble detainer  where  the  unlawful  detainer  is  after  default  of 
rent.^  But  damages  are  not  recoverable  for  injury  to  credit, 
or  for  bodily  pain,^'  nor,  it  is  decided,  can  damages  sustained 
by  a  wrongful  eviction  be  availed  of  as  a  counterclaim  under 
the  writ  in  forcible  entry  and  detainer,  but  must  be  recovered 
in  an  action  on  the  bond.^  Again,  it  is  determined  that  the 
date  of  demand,  and  not  the  date  of  possession,  determines  the 
time  from  which  damages  may  be  recovered  in  an  unlawful  de- 
tainer.^ A  tenant  can  also  be  charged  with  the  clear  rental 
value  for  the  time  he  was  in  possession,  so  that  where,  pending 
a  motion  for  a  new  trial,  the  tenant  withholds  possession,  the 
demandant  will  be  entitled  to  further  damages.^  If,  in  an  ac- 
tion for  the  possession  of  tenements,  a  bond  is  given  for  the 
payment  of  all  rent,  damages,  etc.,  awarded,  the  rights  there- 
under are  not  waived  by  an  agreement  to  allow  judgment  for 
possession.^ 

§  2159.  Trespass. — The  question  of  damages  in  injuries  to 
real  property,  discussed  in  the  last  preceding  chapters,  covers 
that  of  recovery  in  actions  of  trespass,  so  that  only  certain  gen- 
eral principles  relating  to  damages  in  trespass  to  land  or  in 
trespass  where  the  possession  or  use  and  occupation  of  land  is 
affected  or  involved  will  be  considered  here.  The  underlying 
principle  governing  the  allowance  of  damages  in  such  actions 
is  to  afford  indemnity  for  tlie  injury  suffered,  having  in  view 
all  the  circumstances  of  the  case.'^    And  where  one  is  in  peace- 

2^  Owens  V.  Swanton  (Wash.  1901), 
64  Pao.  921. 

23  Moston  V.  Stow,  91  Mo.  App. 
554. 

2*  Demelman  y.  Bristol  (Mass. 
1901),  60  N.  E.  478;  Pub.  St.  ch.  173, 
sec.  14.     See  sec.  1875,  herein. 

2=  Whipp  V.  Casey  (R.  I.),  45  Atl. 
93. 

28  Bateman  v.  Goodyear,  12  Conn. 
575. 


N.  T.  St.  E.  907;  16  J^.  Y.  Supp.  761; 
Eccles  V.  Union  Pac.  Coal  Co.,  15 
Utah,  14;  48  Pac.  148.  See  sec.  95, 
herein. 

19  Hiidley  v.  Bernero,  97  Mo.  App. 
314;  71  S.  W.  431.  Examine  Evans 
V.  Lytle,  19  Ky.  L.  Rep.  1137;  42  S. 
W.  1110. 

20  Nolan  V.  Hentig,  138  Cal.  281; 
71  Pac.  440,  under  Code  Civ.  Proc. 
sees.  735,  1174. 

21  Anderson  m.  Taylor,  56  Cal.  131; 
88  Am.  Rep.  52. 
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able  occupation  of  the  land,  but  has  no  title  and  is  ousted  there- 
from, and  is  forcibly  and  unlawfully  kept  out  of  possession  by 
a  stranger  to  the  title,  he  may  recover,  in  an  action  of  trespass, 
the  rental  value  of  the  land  during  such  unlawful  detention.^ 
Special  damages  must,  however,  be  averred  to  be  recovered, 
otherwise  only  such  damages  will  be  awarded  as  naturally  and 
necessarily  flow  from  the  wrongful  act,  or  such  as  must  have 
been  known  by  the  wrongdoer  would  necessarily  or  inevitably 
result  from  the  trespass.^  Again,  a  statutory  right  to  recover 
damages  for  trespasses  of  a  continuing  nature  down  to  the  time 
of  trial  does  not  authorize  bringing  an  action  for  a  trespass 
committed  between  such  time  and  the  commencement  of  the 
first  suit.^  Treble  damages  may  also  be  allowed,  under  a  stat- 
ute providing  therefor,  unless  the  act  was  involuntary  or  cas- 
ual,^ and  a  want  of  intention  is  not  precluded,  by  a  statute 
allowing  treble  damages,  from  being  shown  to  preclude  a  re- 
covery.^ But  nominal  damages  should  be  awarded  where  the 
title  is  the  main  issue,  no  actual  damages  being  shown.^  Dam- 
ages in  the  nature  of  trespass  cannot,  however,  be  recovered  as 
against  parties  occupying  adversely,  where  the  action  is  for  use 
and  occupation  of  land  under  a  claimed  tenancy.^ 

§  3160.  Mesne  profits  or  rents  and  profits — Improve- 
ments— Rule  of  the  common  law,  equity,  and  civil  law. — 

The  rule  as  asserted  in  an  early  case  in  the  supreme  court  of 
the  United  States  is  as  follows :  At  the  common  law  whoever 
takes  and  holds  possession  of  land  to  which  another  has  a  bet- 
ter title,  whether  he  is  a  bona  fide  or  mala  fide  possessor,  is 
liable  to  the  true  owner  for  all  the  rents  and  profits  which  he 
has  received  ;  but  the  disseisor,  if  he  be  a  bona  fide  occupant, 
may  recoup  the  value  of  the  meliorations  made  by  him  against 
the  claim  for  damages.     Equity  also  allows  an  account  of  rents 


2' Oklahoma  City  v.  Hill,  6  Okl. 
114;  50  Pac.  242. 

28Rauiiia  V.  Bailey  (Minn.  1900), 
83  N.  W.  191. 

29  Panchester  v.  Rochester  ^  P.  C. 
&  I.  Co.,  204  Pa.  158;  53  Atl,  751, 

K>Hart  V.  Doyle  (Mich,  1901),  8 
Det.  L.  N.  662;  87  N,  "W,  219, 


'^  Gardner  v.  Lovegren  (Wash. 
1902),  67  Pac.  615;  Ballinger's  Ann. 
Codes  &  St.  sees.  5656,  5657.  See 
sees.  95,  96,  1180-1211,  herein. 

^Fe^y  V.  Killer,  63  S.  C.  154;  41 
S.  E.  85. 

ssBiglo-w  V.  Biglow,  75  App.  Div, 
98;  77  N,  Y.  Supp.  716. 
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and  profits  in  all  cases,  from  the  time  of  the  title  accrued, 
provided  it  does  not  exceed  six  years,  unless  under  special  cir- 
cumstances ;  as,  where  defendant  had  no  notice  of  the  plain- 
tiff's title,  nor  had  the  deed,  in  which  the  plaintiff's  title  ap- 
peared in  his  custody,  or  where  there  has  been  laches  in  the 
plaintiff  in  not  asserting  his  title,  or  where  his  title  appeared 
by  deeds  in  a  stranger's  custody  ;  in  all  which,  and  other  sim- 
ilar cases,  the  account  is  confined  to  the  time  of  filing  the  bill. 
By  the  civil  law  the  exemption  of  the  occupant  from  an  ac- 
count for  rents  and  profits  is  strictly  confined  to  the  case  of  a 
bona  fide  possessor,  who  not  only  supposes  himself  to  be  the 
true  owner  of  the  land,  but  who  is  ignorant  that  his  title  is 
contested  by  some  other  person  claiming  a  better  right.  And 
such  a  possessor  is  entitled  only  to  the  fruits  or  profits  which 
were  produced  by  his  own  industry,  and  not  even  to  these  un- 
less they  were  consumed.** 

§  2161.  Eents  and  profits  or  value  of  use  and  occupation, 
or  mesne  profits — General  rules  and  decisions. — An  action 
to  recover  mesne  profits  will  lie  under  proper  averments,  al- 
though possession  has  been  recovered  in  ejectment.^  If  an 
action  is  brought  for  mesne  profits,  after  recovery  in  ejectment, 
the  measure  of  damages  is  held,  in  an  early  case,  to  be  the  same 
as  in  assumpsit  for  use  and  occupation,  upon  the  basis  of  con- 
tract and  not  of  tort.*  And  although  the  complaint,  in  an  ac- 
tion for  withholding  possession,  fails  to  allege  occupancy  by 
permission  or  as  tenant,  the  rental  value  constitutes  an  element 
of  damages,  the  action  being  substantially  one  of  contract.^' 
Again,  mesne  profits  can  also  be  recovered  by  a  successful 
plaintiff  even  though  rent  has  been  paid  by  one  defendant  to 
another  in  ejectment.^  And  the  fact  that  mesne  profits  are 
assessed  at  a  greater  sum  than  that  demanded  in  the  complaint 
is  no  ground  for  reversal,  it  not  being  objected  to  at  the  trial 


84  Green  v.  Biddle  (1823),  8  Wheat. 
(U.  S.)  1. 

85  O'Reilly  v.  Long,  25  Ind.  App. 
529;  58  N.  E.  563;  Burns' Rev.  Stat. 
1894,  sees.  1062, 1070, 1071;  Horner's 
Rev.  Stat.  1897,  sees.  1052,  1059, 
1068. 
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'''  Holmes  v.  Davis,  19  N.  Y.  488. 

s'  Columbia  &  P.  S.  K.  Co.  v. 
Histogenetic  Medicine  Co.,  14  Wash. 
475;  45  Pac.  29;  Code,  sees.  214,534. 

88  Wisdom  V.  Reeves,  110  Ala.  418; 
18  So.  13. 
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nor  the  judge's  attention  being  called  thereto.^  In  New  York, 
in  an  action  to  recover  real  property  or  tlie  possession  thereof, 
the  plaintiff  may  demand  in  his  complaint,  and  in  a  proper 
case  recover  damages  for  withholding  the  property.*  And 
damages  include  the  rents  and  profits  or  the  value  of  the  use 
and  occupation  of  the  property,  where  either  can  legally  be  re- 
covered by  the  plaintiff.*'  So  by  the  common  law,  the  statute 
law  of  Virginia,  the  principles  of  equity,  and  the  civil  law,  the 
claimant  of  lands  who  succeeds  in  his  suit  is  entitled  to  an  ac- 
count of  mesne  profits  received  by  the  occupant,  for  some 
period  prior  to  the  judgment  of  eviction  or  decree.*  And  rents 
collected  by  defendant  are  a  proper  subject  of  adjudication  in 
partition.*'  So  in  an  action  to  recover  possession  from  a  ten- 
ant, the  measure  of  damages  will  be  the  fair  rental  value  of 
the  land.**  But  right  to  the  recovery  of  mesne  profits  is  not 
evidenced  by  the  judgment  in  an  action  of  forcible  entry  and 
detainer.*'  And  where  no  damages  have  been  sustained  by  the 
plaintiff,  by  reason  of  tlie  use  of  land  dedicated  for  a  street,  no 
recovery  can  be  had  therefor  in  an  action  to  recover  said  land.*^ 


§  2162.  Rents  and  profits  or  value  of  nse  and  occupation, 
or  mesne  profits  — When  recoverable  —  Generally.  —  The 

value  of  the  use  of  land,  the  possession  of  which  is  unlawfully 
withheld  from  the  person  entitled  thereto,  may  be  recovered 
where  he  is  unlawfully  deprived  of  said  use  for  any  legitimate 
and  proper  purpose.*'  Recovery  may  also  be  had  for  with- 
holding the  land  where  plaintiff  had  a  right  to  recover  at  the 
commencement  of  the  action,  although  the  right  was  termi- 
nated during  its  pendency  by  a  foreclosure  of  a  mortgage  on 


89  Clason  V.  Baldwin,  152  N.  T. 
204;  46  N.  E.  322,  aff'g  68  Hun,  404; 
52  N.  T.  St.  R.  748;  23  N.  Y.  Supp. 
50. 

"  N.  Y.  Code  Civ.  Proo.  sec.  1496; 
Deeringv.  Keilly,  38  App.  Div.  164; 
56  N.  Y.  Supp.  704. 

"  N.  Y.  Code  Civ.  Proc.  sees. 
1497,  1531. 

12  Green  v.  Biddle  (1823),  8  Wheat. 
(U.  S.)  1. 


*2  Hanneman  v.  Eichter,  63  N.  J. 
Eq.  753;  53  Atl.  177. 

**  Lautmann  v.  Miller,  158  lud. 
382;  63  K.  E.  761.  See  sec.  1875, 
herein. 

^  Casey  v.  McFalls,  3  Sneed 
(Tenn.),  115. 

*^  Uniontown  t.  Berry,  24  Ky.  L. 
Eep.  1692,  2248;  72  S.  W.  295;  73 
S.  W.  774. 

*'  Curry  v.    Sandusky    Fish    Co. 
(Minn.  1903),  93  N.  W.  896. 
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the  land.^  In  case  the  statute  requires  defendant  to  give  a 
bond  conditioned  for  the  payment  of  such  damages  as  may  be 
recovered  for  the  loss  of  rents  and  profits,  such  damages  are 
recoverable  for  land  wrongfully  withheld  by  the  vendee  after 
ejectment  by  the  vendor,  even  though  the  property  is  bought 
in  by  the  mortgagee  upon  foreclosure.*'  And  if  the  plain- 
tiff would  have  been  entitled  to  recover  mesne  profits  in  the 
absence  of  a  receivership  and  during  the  period  thereof,  the 
fact  that  the  receiver  has  possession  does  not  preclude  a  re- 
covery.^ So  in  an  action  of  forcible  entry  and  detainer,  where 
the  possession  is  withheld  pending  appeal,  the  rental  value  of 
the  premises  constitutes  an  element  of  damages.^'  And  the 
value  of  the  use  and  occupation  admeasures  the  damages  for 
forcible  entry  and  detention  of  grass  and  cultivated  land.®  So 
the  value  of  the  use  and  occupation  may  be  considered,  if  the 
premises  could  have  been  rented  for  a  longer  period  than  they 
are  detained.® 

§  2163.  Kents  and  profits  or  value  of  use  and  occupation, 
or  mesne  profits — When    not  recoverable — Generally. — 

Damages  for  the  use  of  land  prior  to  notice  to  the  grantee  of 
an  adverse  claim  thereto,  cannot  be  recovered  of  a  grantor  and 
his  heirs,  under  a  grant  to  a  corporation  which  allows  them  to 
use  said  land  until  needed  by  the  grantee.^  And  where  a  re- 
ceiver for  rents  and  profits  is  appointed,  and  plaintiff  fails  to 
show  title  and  an  intervener  fails  to  show  any  interest  sufficient 
to  permit  him  to  intervene,  the  money  derived  from  the  re- 
ceivership will  be  ordered  paid  to  defendant.*"  Nor  can  dam- 
ages be  awarded  for  use  and  occupation  of  unimproved  prairie 
land,  the  defendant  not  being  in  actual  possession  and  there 
being  no  profits.^ 


48  Orr  V.  Broad,  52  Nieb.  490;  72  N. 
W.  850;  Code  Civ.  Proc.  sec.  629. 

«Credle  v.  Ayers  (N.  C.  1900), 
35  S.  E.  128;  Code  Civ.  Proo.  sec. 
237. 

^  Acme  Brevpiag  Co.  v.  Central  E. 
&  Bkg.  Co.,  115  Ga.  494;  42  S.  E.  8. 

61  MoEae  v.  White  (Tex.  Civ. 
App.),  42S.  W.  793. 
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62  Hunt  V.  Hicks  (Ind.  Ty.  1900), 
54  S.  W.  818. 

63  Kelly  V.  Sheeliy,  17  J.  &  S.  ('S'. 
Y.)518. 

64  Graham  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.,  69  Ark.  562;  65  S.  W.  1048. 

66  Donahoo  v.  Howard  (Ind.  Ty. 
1902),  69  S.  W.  927. 

66  Grifeey  v.  Kennard  (Neb.),  38  N. 
W.  791. 
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§  2164.  Rents  and  profits  or  value  of  use  and  occupation, 
or  mesne  profits — Good  and  bad  faith — Acquiescence  or 
knowledge. — Although  mesne  profits  are  recoverable  from  a 
holder  in  continuous  bad  faith,  yet  there  are  degrees  of  bad 
faith  in  the  case  of  unlawful  possessors.  A  merely  technical 
possessor  in  bad  faith,  who  supposed  his  title  was  a  good  one, 
and  resisted  the  claims  of  the  true  owner  in  moral  good  faith, 
will  not  be  compelled  to  answer  for  fruits  and  revenues  which 
he  has  not  received,  and  a  fictitious  charge  against  such  a 
possessor,  by  way  of  fruits  aud  revenues,  of  a  certain  per  cent 
per  annum  on  an  inflated  valuation  of  the  property,  will  be  set 
aside  as  speculative  and  unjust.^  Again,  rents  and  profits  are 
not  recoverable,  as  on  the  ground  of  bad  faith  in  holding  pos- 
session, where  the  possession  is  demanded  and  held  by  one 
who  believes  himself  entitled  thereto  by  virtue  of  his  con- 
struction of  a  contract  and  the  adverse  claimants  yield  the 
possession  under  such  claim. "^  Rents  and  revenues  are,  how- 
ever, held  recoverable  from  a  possessor  in  bad  faith,  as  where 
one  knows  the  facts,  but  mistakes  the  law.* 

§  3165.  Rents  and  profits  or  value  of  use  and  occupation, 
or  mesne  profits — Estimation  of  rental  value — Basis  of 
computation. —  Mesne  profits  are  chargeable  upon  what  the 
premises  are  reasonably  worth  annually.®  But  the  actual  rental 
value  of  the  land  and  not  what  was  actually  received  there- 
from measures  the  damages  under  a  statute  allowing  rents  and 
profits.^'  And  if  land  is  wild  and  unimproved  and  has  no 
rental  value  aside  from  improvements,  there  can  be  no  re- 
covery.^ So  where  a  person,  in  possession,  under  color  of  title 
and  in  good  faith,  makes  improvements,  he  is  not  liable  for  the 
increased  rental  value  consequential  thereon.*^  Nor  can  the 
value  of  the  use  and  occupation  include  the  enhanced  value 


''  New  Orleans  v.  Gaines  ( ChriBt- 
mas),  131  U.  S.  191. 

68  Ball  V.  Kew  Orleans,  52  La. 
Ann.  1550;  28  So.  109. 

69  McDade  v.  Bossier  Levee 
Board,  109  La.  625;  33  So.  628. 

60  New  Orleans  v.  Gaines,  15  Wall. 
(U.  S.)624.  See  id.,  181  U.  S.  191; 
Id.,  138  U.  S.  595. 


61  Credle  v.  Ayers  (N.  C.  1900),  35 
S.  E.  128;  Code   Civ.  Proo.  sec.  237. 

62  Cahill  V.  Benson,  19  Tex.  Civ. 
App.  30;  46  S.  W.  888.  See  Smith 
V.  Bell,  91  Ky.  655;  25  S.  W.  752. 

63  McCarver  v.  Herzberg  (Ala. 
1903),  33  So.  486. 
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due  to  improvements."^  But  where  the  title  in  ejectment  haa 
been  decided  against  a  bona  iide  occupant,  the  rental  value  of 
the  land  without  improvements  is  chargeable  against  him  and 
also  the  rental  value  of  the  land  with  improvements  in  any 
subsequent  accounting  between  the  parties.*"  The  damages 
do  not,  however,  include  the  use  of  any  improvements  made 
by  the  defendant  or  those  under  whom  he  claims."*  And  the 
value  of  the  improvements,  allowed  to  one  holding  possession 
in  good  faith,  should  be  reduced  by  the  rental  value  of  the 
property  exclusive  of  improvements  from  the  time  of  possession 
so  taken  to  the  time  of  judgment  of  ouster."  So,  where  the 
statute  so  provides,  the  value  of  the  use  and  occupation  while 
defendant  was  in  possession,  exclusive  of  improvements  made 
by  him,  are  to  be  estimated,  where  he  holds  possession  in  good 
faith,  but  if  the  land  has  no  rental  value  without  the  improve- 
ments so  made,  and  such  improvements  cannot  *be  charged 
against  the  land  because  it  is  a  homestead,  there  is  no  reason 
why  defendant  should  be  charged  with  the  rent."'  Again,  the 
rental  value  cannot  be  proven  by  evidence  of  the  rental  value 
of  adjoining  farms."'  Nor  can  benefits  which  are  isolated  from 
and  disconnected  with  defendant's  occupancy  enter  into  the 
computation  of  damages  for  the  use  and  occupation  of  land 
unlawfully  withheld.™ 

§  3166.  Rents  and  profits  or  value  of  use  and  occupation, 
or  mesne  profits — Undivided  interest  in  land — Tenants  in 
common. — Where  the  statute  provides  that,  if  plaintiff  pre- 
vails in  ejectment,  he  may  have  judgment  for  the  premises  and 
the  accruing  rents  and  profits  at  the  rate  found  by  the  jury 
from  the  time  of  rendering  the  verdict  until  delivery  to  him  of 
the  possession,  the  court  may  render  judgment  for  an  undivided 
proportionate  part  of  the  premises  and  for  the  damages,  rents. 


6*  Wisdom  V.  Reeves,  110  Ala.  418; 
18  So.  13. 

65  Hardeman  v.  Turner  (tJ.  S.  0.  0. 
A.  Ind.  Ty.),  50C.  C.  A.  110;112Ped. 
41;  Mansf.  Dig.  1884,  sees.  55,  2645, 
2646. 

66  N.  Y.  Code  Civ.  Proc.  sec.  1531. 
"  Black  V.  Garner  (Tex.  1901),  63 
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S.  W.  918,  afE'd  Garner  v.  Black 
(Tex.),  65  S.  W.  876. 

68  Morris  v.  Wells  (Tex.  Civ.  App. 
1901),  66  S.  W.  248;  Eev.  Stat.  art. 
5278. 

63  Credle  v.  Ayers  (IST.  C.  1900),  35 
S.  E.  128. 

™  Curry  v.  Saudusky  Fish  Co. 
(Minn.  1903),  93  N.  W.  896. 
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and  profits  as  allotted  by  the  jury  impaneled  therefor,'^  But 
only  one  half  the  rents  and  profits  can  be  recovered  by  the 
plamtiff,  where  he  is  the  owner  of  only  an  undivided  one  half 
of  the  land,  although  he  is  entitled  to  possession  of  the  entire 
tract,  the  defendant  being  a  mere  trespasser.  Defendant  is, 
however,  liable  to  the  owner  of  the  other  half  for  the  remain- 
ing share  of  rents  and  profits.'^  Again,  only  his  proportion  of 
the  rents  and  profits  can  be  recovered  by  a  plaintiff  who  is 
tenant  in  common  of  the  lands.'^  But  a  joint  action  for  mesne 
profits  may  be  maintained  by  two  tenants  in  common,  after  re- 
covery in  ejectment  against  a  third  tenant  in  common.'* 


§2167.  Rents  and  profits  or  value  of  use  and  occupation, 

or  mesne  profits — Time  limit  for  recovery In  New  York, 

the  six  years'  period  of  limitation,  for  the  recovery  of  rents  or 
the  value  of  the  use  and  occupation  of  real  property,  are  those 
immediately  preceding  the  commencement  of  the  action,  where 
the  statute  provides  that  one  having  judgment  in  an  action  to 
recover  real  property  may  recover  such  rents,  etc.,  as  damages 
for  a  period  not  exceeding  six  years.'^  But  the  New  York 
Code  does  not  allow  the  recovery  of  damages  for  six  years  prior 
to  the  action  and  also  from  its  commencement  to  the  rendition 
of  judgment.'^  In  Georgia,  the  recovery  of  mesne  profits  is 
limited  to  the  statutory  period  of  four  years  prior  to  the  filing 
of  the  suit,  where  ejectment  is  brought  for  a  homestead  wrong- 
fully sold  by  the  head  of  the  family."  And  in  an  early  case 
in  the  supreme  court  of  the  United  States  it  is  determined 
that  on  a  claim  for  mesne  profits  by  a  true  owner  against  a 
possessor  in  continuous  bad  faith,  there  is  nothing  in  the  Civil 


'1  Fanning  v.  Doan,  146  Mo.  98; 
47  S.  W.  896;  Rev.  Stat.  1889,  sec. 
4641. 

'2  McGuire  v.  Lynch,  126  Cal.  576; 
59  Pac.  27. 

78  MuUer  v.  Boggs,  26  Cal.  173. 

'*Camp  V.  Homesley,  11  Ired.  L. 
(N.  C.)  211. 

'^  Willis  V.  McKinnon,  79  App. 
Div.  249;  79  N.  Y.  Supp.  936,  aff'g 
75  N.  Y.  Supp.  770;  37  Misc.  386; 
Code  Civ.  Proc.  sec.  1531.     The  re- 


covery, however,  of  rents  and  profits 
or  the  value  of  the  use  and  occupa- 
tion is  limited  to  a  term  not  exceed- 
ing six  years.  N.  Y.  Code  Civ.  Proc. 
sec.  1531. 

™  Chace  v.  Lamphere,  67  Hun, 
599;  51  N.  Y.  St.  K.  108;  22  N.  Y. 
Supp.  404,  aff'd  148  N.  Y.  206;  42 
X.  E.  580;  under  Code  Civ.  Proc. 
sec.  1531. 

"  Taylor  v.  James  (Ga.),  34  S.  E. 
674;  Civ.  Code,  sec.  3898. 
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Code  of  Louisiana  which  limits  the  claim  to  profits  for  three 
years.  On  the  contrary,  the  rule  of  English  equity  there  pre- 
vails and  a  decree  is  properly  made  of  profits  from  the  time 
that  the  complainant's  title  accrued.  In  this  case  the  profits 
of  fifteen  years  were  given.''^ 

§  2168.   Rents  and  profits  or  value  of  nse  and  occupa- 
tion, or  mesne  profits — From  and  to  what  time  recoverable. 

— The  value  of  the  use  and  occupation  from  the  commence- 
ment of  the  action  and  incidental  damages  may  be  recovered, 
although  no  damages  are  averred,  where  judgment  is  demanded 
for  possession."  So  rents  and  profits,  when  allowed  under  a 
statute,  are  recoverable  from  the  time  the  action  is  instituted 
by  an  Indian  nation  to  recover  land  of  an  intruder.'*"  And 
rents  from  the  commencement  of  his  possession  will  be  charged 
against  one  holding  the  land  in  bad  faith  ; "  or  the  rental  value 
for  the  time  the  owner  is  unlawfully  kept  out  of  possession 
constitutes  the  measure  of  damages  in  an  action  for  use  and 
occupation  of  land,  and  the  fact  that  such  use  and  occupa- 
tion is  without  color  of  title  does  not  prevent  a  recovery  of 
damages ;  ^  and  profits  may  be  recovered  from  the  time  that 
the  complainant's  title  accrued ;  ^  or  the  fair  annual  value 
of  the  monthly  rents  and  profits  from  the  time  the  grantee 
first  obtained  knowledge  of  the  plaintiff's  adverse  claim  is 
recoverable.^  It  is  also  held  that  the  value  of  the  use  and 
occupation  must  be  made  up  to  the  time  of  trial.®  Again, 
the  rental  value  established  up  to  the  date  of  the  trial  in  a 
petitory  action  constitutes  the  basis  of  recovery  of  future  rent 
up  to  the  date  of  delivery.^    So  rent  can  be  recovered  from 


'8  New  Orleans  v.  Gaines,  15  Wall. 
(U.  S.)  624.  See  id.,  131  U.  S.  191; 
id.,  138  U.  S.  595. 

™  Kiobards  v.  Crocker,  49  N.  T.  St. 
E.  242;  20  N.  T.  Supp.  954,  afE'd  143 
N.  Y.  631;  60  N.  Y.  St.  K.  875. 

'"  Brought  V.  Cherokee  Nation 
(Ind.  Ty.  1902),  69  S.  W.  937;  Mans- 
field's Dig.  see.  2637  (Ind.  Ty.  Ann. 
St.  1899,  sec.  1921);  Act  Cong. 
June  28,  1898,  sees.  3,  4,  6  (Ind.  Ty. 
Ann.  St.  1899,  sees.  57  s,  57 1,  57  v). 

81  Beaulien  v.  Monin,  50  La.  Ann. 
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732;  23  So.  937;  La.  Rev.  Civ.  Code, 
arts.  508,  3453. 

82  Long-Bell  Lumber  Co.  v.  Martin 
(Okl.  1901),  66  Pac.  328. 

88  New  Orleans  v.  Gaines,  15  Wall. 
(U.  S.)  624.  See  id.,  131  U.  S.  191; 
id.,  138  U.  S.  595. 

84  Phillips  V.  Stewart,  87  Mo.  App. 
486. 

85  Wisdom  V.  Reeves,  110  Ala.  418; 
18  So.  13,  so  under  the  statute. 

86  Welsh  T.  Augusti,  52  La.  Ann. 
1949;  28  So.  363. 
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the  date  of  judgment  for  immediate  possession  where  a  writ 
of  possession  is  withheld  to  enable  defendant  to  harvest  his 
crops.^  And  rents  may  be  allowed,  in  a  petitory  action  for 
ownership  of  land,  from  the  time  of  judicial  demand,  on  the 
lands  actually  in  controversy.*  If  restitution  of  real  estate 
is  ordered,  mesne  profits  up  to  the  time  of  restitution  are  to 
be  paid  to  the  owner,  and  this  is  equivalent  to  the  compensa- 
tion in  ejectment  of  the  value  of  rents  and  proiits,  but  the 
rents  received  are  not  the  limit  of  the  recovery,  for  either 
these  or  the  rental  value  as  may  be  just  under  the  facts  may 
be  awarded.®  And  where  the  original  improvements  are  de- 
stroyed by  fire  without  defendant's  fault,  and  replaced  by  him 
with  new  ones,  the  value  of  the  use  and  occupation  of  the 
land  with  the  original  improvements  should  be  assessed  down 
to  the  time  of  the  fire,  together  with  such  value  without  im- 
provements from  that  time  down  to  the  time  of  trial.*  But 
it  is  further  determined  that  rents  and  profits  accruing  prior 
to  the  issuance  and  service  of  summons  in  the  ejectment  suit 
cannot  be  recovered.'^  Nor  can  rent  be  recovered  prior  to  the 
trial  where,  although  the  defendants  admit  possession,  it  is 
not  shown  when  they  went  into  possession.'^  And  where  land 
was  purchased  from  life  tenants  back  rents  should  not  be  al- 
lowed for  the  period  before  the  termination  of  the  life  estates, 
the  holder  thereof  being  the  grandmother  and  mother  of  the 
plaintiffs.'' 

§  3169.  Rents  and  profits  or  value  of  use  and  occupation, 
or  mesne  profits — Interest. — Interest  has  been  allowed  on 
the  reasonable  annual  worth  of  the  premises  to  the  time  of 
trial ;  **  or  at  the  option  of  the  jury  on  such  annual  value  while 
wrongfully  occupied,*  and  although  such  finding  of  interest 


"  Thompson  v.  Thompson,  22  Ky. 
L.  Rep.  784;  58  S.  W.  192. 

ssFortier  v.  Eoane,  104  La.  90;  28 
So.  994. 

89  Wallace  v.  Berdell,  101  N.  T. 
13. 

90  Holt  V.  Adams  (Ala. ),  25  So.  tie ; 
Code,  sec.  1536. 

91  La  Bonty  v.  Lundgren,  58  Neb. 
648;  79  N.  W.  551. 


92  Parsons  v.  Hart  (19  Tex.  Civ. 
App.  300),  46  S.  W.  856. 

93  Mcllvain  v.  Porter  (Ky. ),  7  S.  W. 
309. 

91  New  Orleans  v.  Gaines,  15  Wall. 
(U.  S.)  624.  See  id.,  131  U.  S.  191; 
id.,  138  V.  S.  595. 

95  Heger  v.  De  Groat  (N.  D.),  56  N. 
W.  150. 
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and  profits  has  been  held  surplusage,  yet  the  court  allowed  in- 
terest after  verdict.^ 

§  2170.  Rents  and  profits  or  value  of  use  and  occupation, 
or  mesne  profits — Expenses  and  counsel  fees. — It  is  decided 
that  expenses  of  ejectment  beyond  the  taxed  costs,  such  as 
counsel  fees,  cannot  be  recovered  in  an  action  for  mesne  prof- 
its.*"  Although  counsel  fees  have  been  allowed  in  a  reasonable 
sum  on  judgment  by  default.'* 

§  3171.  Improvements — General  rules  and  decisions — It 

is  decided  that  a  claim  should  be  made  for  improvements,  or 
that  the  rental  value  should  be  reduced  on  account  thereof  to 
justify  their  allowance  against  plaintiff's  damages.*  It  is  also 
held  that  the  value  of  permanent  improvements  made  in  good 
faith  can  only  be  set  off  against  damages  for  detention,"*  and 
that  if  the  only  issue  in  a  suit  for  betterments  is  the  value  of 
the  improvements,  damages  will  not  be  considered.^  But 
where  ejectment  will  lie  to  recover  an  estate,  such  as  a  right 
of  way,  the  allowance  of  improvements  is  not  precluded  by  the 
claim  that  such  estate  is  a  mere  easement.^  An  independent 
action  does  not  lie,  however,  after  ejectment,  to  recover  the 
value  of  improvements,  where  the  statute  allows  upon  eviction 
the  value  of  lasting  improvements  and  provides  for  the  assess- 
ment of  damages  at  the  request  of  either  party  .^  In  actions 
of  partition  between  tenants  in  common,  it  is  held  that  the  al- 
lowance of  the  value  of  improvements  depends  upon  the  justice 
of  the  demand  and  not  upon  the  occupying  claimant's  act  or 
other  statute.*  Again,  it  is  determined,  in  an  early  decision, 
that  the  court  was  not  prepared  to  admit  the  proposition  that 


^  Hepburn  v.  Dundas,  13  Gratt, 
(Va.)  219. 

97  Poke  V.  Daly  (N.  J.),  23  Atl.  7. 
See  Alexander  v.  Herr,  11  Pa.  537; 
Doe  V.  Davis,  1  Esp.  358. 

98  Doe  V.  Huddart,  4  Dowl.  Pr.  437; 
5  Tyr.  846. 

99  Yorks  V.  Mooberg,  84  Minn.  502; 
87  N.  W.  1115. 

M»  Sengf  elder  v.  Hill,  21  "Wash.  371 ; 
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58  Pac.  250;  Ballinger's  Ann.  Codes 
&  Stat.  sec.  5511. 

1  Marlow  v.  Leiter,  87  Mo.  App. 
584. 

2  Rutland  E.  Co.  v.  Chaffee,  72  Vt. 
404;  48  Atl.  700. 

'  Raymond  v.  Ross,  4  Ohio  Dec. 
578;  2  Clev.  L.  Rep.  410;  Swan  &  C. 
Stat.  p.  881. 

*  Pulse  V.  Osborn  (Ind.  App.  1902), 
64  N.  E.  69. 


OR  POSSESSION  OF  LAND. 


§  2172 


in  all  cases  a  party  is  bound  by  natural  justice  to  pay  for  im- 
provements against  his  will  or  without  his  consent." 

§  2172.  ImproTements — When  and  when  not  allowable 
— Generally.^ — If  the  making  of  improvements  was  acquiesced 
in,  by  neglect  to  dispute  defendant's  title  for  years  and  by 
permitting  him  to  deal  with  the  property  as  his  own  in  appar- 
ent security  as  to  his  title,  the  value  of  such  improvements 
will  be  allowed.'  And  a  claim  that  the  alleged  improvements 
on  a  right  of  way  are  nuisances  does  not  preclude  a  recovery 
therefor  as  not  beneficial.^  But  improvements  are  not  recover- 
able by  one  who  forfeits  his  contract  to  purchase,  under  which 
he  entered  into  possession  of  the  land.'  If  improvements  con- 
sist of  a  building  erected  on  the  land  by  popular  subscription, 
no  allowance  can  be  had  therefor,  nor  can  expenses  incurred  in 
fertilizing  the  land  be  allowed.'"  Nor  can  a  judgment  for  the 
value  of  improvements  be  rendered,  in  an  action  for  unlawful 
detainer,  where  defendant  was  not  entitled  to  possession  of  the 
property  and  so  not  entitled  to  damages.*'  And  where  the  stat- 
ute allows  a  recovery  in  ejectment  for  improvements,  and  pos- 
session is  obtained  of  the  land  by  the  rightful  owner  without 
resorting  to  an  action  at  law,  the  defendant  therein  cannot  re- 
cover for  his  improvements  in  an  action  at  law  against  the 
owner.'^  Again,  if  improvements  are  not  peaceably  made  as  to 
the  plaintiff,  defendant  will  not  be  allowed  to  recover  there- 
for." Nor  is  the  value  of  improvements  allowable  as  against 
cotenants  of  defendant's  lessor  who  claims  the  whole  in  sev- 
eralty." And  where  a  judgment  in  ejectment  adverse  to  de- 
fendant has  been  rendered,  the  value  of  improvements  pending 


5  Carver  v.  Jackson  ex  dem.  Astor, 
4  Pet.  (U.  S.)  1. 

«  See  sees.  2160,  2165,  herein. 

7  Thomas  v.  Evans,  105  N.  T.  601 ; 
8  N.  T.  St.  K.  647;  27  Wkly.  Dig. 
152;  12N.  E.  571. 

8  Eutland  K.  Co.  v.  Chaffee,  72  Vt. 
404;  48  Atl.  700. 

3  Coleman  v.  Stainacke,  15  S.  D. 
242;  88  N.  W.  107. 
10  Crummey    v.    Bently,   114  Ga. 


746 ;  40  S.  E.  765,  under  Improvement 
Act  of  1897. 

11  Pybos  V.  McLaughlin  (Ind.  Ty.), 
51  S.  W.  1075. 

12  Leraerand  v.  Flint  &  P.  M.  B. 
Co.,  117  Mich.  309;  5  Det.  L.  W. 
247;  75  N.  "W.  763;  2  How.  Ann. 
Stat.  sec.  7836. 

18  Turner  v.  Gonzales  (Ind.  Ty. 
1901),  64  S.  W.  565. 

1*  Van  Benberg  v.  Bradt,  2  Caines 
(N.  T.).  303. 

2219 


§  2173    r)AMA(JES  In  actions  affecting  title  to 

an  appeal  will  not  be  allowed    where  said  judgment  is  af- 
firmed.'^ 


§  2173.  Color  of  title— Belief  that  title  is  good— Good  and 
bad  faith — When  improvements  allowable." — The  value  of  im- 
provements made  in  good  faith  may  be  recovered."  And  al- 
though they  are  made  after  the  ejectment  suit  is  brought  this 
does  not  negative  the  good  faith  required  under  the  statute  to 
justify  their  allowance.'*  So  the  value  of  improvements  can 
be  recovered  by  one  purchasing  the  land  under  the  belief  that 
his  title  is  good,  and  such  belief  is  a  question  of  fact."  So  per- 
manent improvements,  in  so  far  as  they  enhance  the  value  of 
the  land,  should  be  allowed  when  made  by  one  holding  the 
land  as  his  own  under  a  belief  that  his  title  was  good,^  and 
where  the  entry  was  made  in  good  faith  under  a  claim  of 
title,  and  the  improvements  are  for  the  greater  part  of  a  last- 
ing character  and  beneficial,  a  recovery  may  be  had  therefor.^' 
So  permanent  improvements  made  under  color  of  title  in  good 
faith  by  defendants,  or  those  under  whom  he  claims,  can  be 
availed  by  way  of  counterclaim,  and  a  paper  title  is  not  nec- 
essary to  bring  defendant  within  such  statutes.^  And  ordinarily, 
one  holding  land  adversely,  under  color  of  title  and  in  good 
faith,  or  under  the  belief  that  his  title  is  good,  and  who  makes 
permanent,  valuable  and  beneficial  improvements,  is  entitled 
to  recover  their  value,  so  far  as  they  enhance  the  value  of  the 
land,^  where  he  has  also  obtained  the  title  without  fraud.^' 


16  Ke  Gleeson's  Est.,  192  Pa.  279;  44 
W.  N.  C.  321;  43  Atl.  1032,  afE'g  8 
Pa.  Dist.  E.  46. 

1^  See  sec.  2175,  hei-ein. 

"  Boyd  V.  Miller,  22  Tex.  Civ. 
App.  165;  54  S.  W.  411. 

18  Dorer  v.  Hood  (Wis.  1902),  88 
N.  W.  1009;  Kev.  Stat.  1898,  sec. 
3096. 

w  Rutland  E.  Co.  v.  Chaffe,  72  Vt. 
404;  48  Atl.  700;  Vt.  Stat.  sees.  1500, 
1505. 

^  Williamson  v.  Jones,  43  W.  Va. 
562;  27  S.  W.  411;  38  L.  R.  A.  694. 

21  Jones  V.  Merrill,  113  Mich.  433; 
4  Det.  L.  N.  388;  71  N.  W.  838. 
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22Pendo  V.  Beakey,  15  S.  D. 
344;  89  N.  W.  655;  Comp.  Laws, 
sec.  5455. 

23  See  cases  and  statutes  cited 
throughout  this  section  where  per- 
manent improvements  have  been 
made,  in  good  faith,  by  the  defend- 
ant, or  those  under  whom  he  claims, 
while  holding,  under  color  of  title, 
adversely  to  the  plaintiff,  the  value 
thereof  must  be  allowed  to  the  de- 
fendant, in  reduction  of  the  dam- 
ages of  the  plaintifE,  but  not  beyond 
the  amount  of  those  damages.  N". 
T.  Code  Civ.  Proc.  sec.  1531. 

2*  See  Avery  v.  Eoyer,  4  Ohio  Dec. 
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Within  this  rule,  the  value  of  improvements  may  be  recovered 
by  one  holding  under  color  of  a  bona  fide  purchase  ;  ^  by  one 
who  takes  possession  under  a  contract  of  sale,  wherein  the 
vendor's  agent  had  agreed  to  take  back  the  land ;  ^  by  one  who 
has  made  permanent  improvements  where  he  has  had  adverse 
possession  in  good  faith  for  a  certain  time  where  the  statute  so 
provides  and  even  though  under  another  enactment  a  grantor 
and  his  heirs  are  bound  by  an  unrecorded  deed,  and  also  by  an 
heir  who  after  inquiry  as  to  title  takes  and  holds  possession  un- 
der a  belief  that  the  property  is  his  ; "  by  one  who  has  no  knowl- 
edge that  the  land  belongs  to  another  and  who  has  exercised 
due  diligence  to  ascertain  the  facts ;  ^  by  one  who  holds  by 
purchase  under  a  quitclaim  deed  without  knowledge  of  an  ex- 
isting judgment  on  the  land  against  his  grantor ;  *  by  one  who 
takes  the  land  under  a  deed  of  gift  from  his  father  believing 
that  he  is  entitled  thereto ;  *'  by  a  purchaser  from  the  donee  in 
possession  under  a  parol  gift  of  the  land,  even  though  it  con- 
stitutes a  part  of  a  homestead  and  is  void ;  ^'  by  a  purchaser  at 
a  judicial  sale  set  aside  without  his  fault ;  ^  by  one  claiming  as 
against  a  claimant  under  a  sheriff's  sale,  under  purchase  from 
a  judgment  debtor  after  a  sheriff's  sale,  but  before  confirmar 
tion  ;*  by  one  who  holds  by  purchase  made  in  good  faith  at  a 
foreclosure  sale,  under  a  belief  that  he  has  a  good  title  ;  ^'  by 
one  claiming  as  a  purchaser  from  commissioners  for  the  sale  of 
forfeited  estates ;  *^  by  a  purchaser  under  an  invalid  tax  deed,^ 


464;  2  Clev.  L.  K.  201;  Stat.  1878,  p. 
766. 

25  Heet  V.  Bush,  3  Johns.  (N.  Y.) 
512. 

26  Bond  V.  Wilson,  129  N.  C.  325; 
40  S.  E.  179.  See  sees.  1778-1780, 
herein  as  to  sales  of  realty  and  im- 
provements. 

27  Kowan  v.  Kainey  (Tex.  Civ. 
App.  1901),  63  S.  W.  1031,  under 
Kev.  Stat.  art.  5277,  allowing  im- 
provements; Kev.  Stat.  art.  4640,  as 
to  unrecorded  deed. 

28Daugherty  v.  Yates,  13  Tex. 
Civ.  App.  646;  35  S.  W.  937. 

29  Cleland  v.  Clark  (Mich.  1900),  81 
N.  W.  1086;  Comp.  Laws,  sec.  10,995. 


so  White's  Succession,  51  La.  Ann. 
1702;  26  So.  428. 

31  Morris  v.  Wells  (Tex.  Civ.  App. 
1901),  66  S.  W.  248. 

82  Thompson  v.  Buokner,  19  Ky. 
L.  Eep.  431 ;  40  S.  W.  913. 

33  Avery  v.  Eoyer,  4  Ohio  Dec. 
464;  2  Clev.  L.  R.  201;  Stat.  1878,  p. 
766. 

3*  Stevenson  v.  Roberts  (Tex.  Civ. 
App.  1901),  64  S.  W.  230. 

85  Robinson  v.  Munsory,  1  John. 
(N.  Y.),  277. 

36  Croskery  v.  Busch,  116  Mich. 
288;  4  Det.  L.  N.  1121;  74  N.  W. 
464. 
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or  a  tax  deed  void  on  its  face,^  and  the  fact  that  possession 
was  held  under  a  void  tax  title  does  not  necessarily  show  that 
improvements  were  not  made  in  good  faith  ;  ^  by  one  who  has 
taken  possession  under  a  tax  deed  without  full  compliance 
with  certain  statutory  requirements,  at  least  this  does  not  evi- 
dence bad  faith  as  a  matter  of  law  although  the  question  of 
good  faith  is  a  matter  of  fact ;  ^  and  by  a  person  holding  under 
a  void  will/"  A  person  is  also  within  the  rule  where  he  has  en- 
tered into  possession  and  retained  it  in  good  faith  even  though 
he  might  have  discovered  that  his  grantor's  executors  had  no 
right  to  convey  under  the  terms  of  the  will."  And  the  fact 
that  an  investigation  of  the  records  would  have  disclosed  that 
the  guardian's  sale  under  which  the  defendant  deraigned  title 
was  void,  is  not  such  mala  fides  as  to  preclude  a  recovery  for 
improvements.* 


§  3174.  Color  of  title— Belief  that  title  is  good— Good 
and  bad  faith — When  improvements  not  allowable.*' — Where 
the  statute  only  allows  betterments  to  defendant  who  sup- 
poses he  has  a  good  title  in  fee  and  it  proves  defective,  a  pur- 
chaser who  fails  to  pay  his  vendor  is  not  within  the  terms  of 
the  enactment.^  And  if  the  defendant  occupies  under  a  void 
decree  he  cannot  recover  for  improvements.*  Nor  are  improve- 
ments made  by  a  tenant  pending  a  writ  of  entry  allowable ;  ** 
nor  is  a  holding  under  an  invalid  certificate  of  homestead  entry 
a  holding  under  color  of  title  under  the  statute ;  *'  nor  is  a 
minor's  homestead  claim  in  the  homestead  of  her  mother  sub- 


s' Parker  v.  Vinson,  11  S.  D.  381; 
17  N.  W.  1023;  Comp.  Laws,  sec. 
5455. 

88  Netzorg   v. 
App.  1901),  62  S. 

8'  Meadows 


Civ. 


Gereu    (Tex. 
W.  789. 

Osterkamp,  13  S. 
D.  571;  83  N.  W.  624;  Comp.  Laws, 
sec.  54.55.  See  Parker  v.  Vinson,  11 
S.  D.  381;  77  N.  W.  1023;  Kev. 
Codes  of  1877;  D.  Laws,  1868-69, 
cli.  15,  sec.  6. 

■lo  Bloom  V.  Strauss,  70  Ark.  483; 
69  S.  W.  548. 

*i  Petit  V.    Flint  &  P.  M.  E.  Co., 
119    Mich.  492;  5  Det.    L.    N.  889; 
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78  N.  W.  554;  How.  Ann.  Stat.  sec. 
7836.    Examine  next  section. 

*2  Hicks  V.  Blakeman,  74  Miss. 
459,  483;  21  So.  7,  400,  under  stat- 
ute.    Examine  next  section. 

^5  See  sec.  2175,  herein. 

w  Walker  v.  Arnold,  71  Vt.  263; 
44  Atl.  351. 

«  Finch  V.  Strickland  (N.  C.  1903), 
43  S.  E.  552 ;  Code,  sec.  473. 

^^Demelman  ■/.  Bi'istol  (Mass. 
1901),  60  N.  E.  478. 

« Whitcomb  v.  Provost,  102  Wis. 
273;  78  N.  W.  432;  Rev.  Stat.  1878, 
sec.  3096. 


OR  POSSESSION   OP  LAND.  §  2175 

ject  to  a  claim  of  defendant  for  improvements ;  ^  nor  is  the 
value  of  permanent  improvements  recoverable  when  made  on  the 
faith  of  an  invalid  tax  title  upon  premises  held  by  the  mother 
as  a  homestead.**  And  where  a  deed  from  the  owner  to  a  third 
person  was  on  record  the  improvements  made  thereafter  by  de- 
fendant were  disallowed.®  Nor  can  a  recovery  be  had  where 
the  defect  of  title  was  apparent  of  record  and  would  have 
been  discovered  except  for  negligence  or  incompetency  of  those 
employed  to  examine  the  record.^' 

§S175.  Defendant's  notice  or  knowledge  of  plaintiff's 
claim  as  precluding  recovery  for  improvements/^ — Improve- 
ments made  after  notice  of  plaintiff's  claim  to  the  property  are 
not  made  ingoodfaith.'^  But  in  order  to  defeat  a  claim  for  im- 
provements under  the  statute,  the  notice  of  adverse  title  must 
be  an  actual  and  not  a  constructive  one.''*  It  is  also  decided, 
however,  that  the  notice  may  be  actual  or  constructive,  and 
that  if  the  occupant  have  notice  of  facts  rendering  his  title 
inferior  but  by  mistake  of  law  considers  his  title  good,  he  can- 
not recover  for  his  improvements  even  though  they  are  per- 
manent.'' And  where  the  statute  allows  recovery  for  improve- 
ments made  in  good  faith  before  notice  of  adverse  title,  if  de- 
fendant had  knowledge  of  the  adverse  title  or  possessed  ample 
means  of  knowledge  he  is  within  the  statute  as  to  actual  notice.* 
And  if  defendant  in  trespass  to  try  title  has  had  notice  by  let- 
ter that  the  land  belongs  to  plaintiff,  he  is  not  entitled  to  re- 
cover for  improvements  thereafter  made  where  he  also  holds 
under  a  void  title."    Again,  if  improvements  are  made  with  a 

M  Kugel  V.  Knuckles,  95  Mo.  App. 
670;  69  S.  W.  595;  Rev.  Stat.  1899, 
sec.  3072. 

^  Williamson  v.  Jones,  43  W.  Va. 
562;  27  S.  E.  411;  38  L.  R.  A.  694. 

66  Kugel  V.  Knuckles,  95  Mo.  App. 
670;  69  S!  W.  595;  Rev.  Stat.  1899, 
sec.  3072.  As  to  notice  precluding 
recovery  for  improvements  under 
Rev.  Stat.  1899,  sec.  3080,  see  Mar- 
low  V.  Liter,  87  Mo.  App.  584. 

67  Texas  &  K.  O.  R.  Co.  v.  Barber 
(Tex.  Civ,  App.  1902),  71  S.  W.  393. 
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*8  Bloom  V.  Strauss,  70  Ark.  483; 
69  S.  W.  548. 

«  Allen  V.  Russell,  30  Ohio  St.  137; 
40  Ohio  L.  J.  388;  52  N.  E.  121; 
Ohio  Rev.  Stat.  seQ.  5786. 

™  Donaldson  v.  Rail,  14  Tex.  Civ. 
App.  336;  37  S.  ■W.16. 

61  Anderson  v.  Reid,  14  App.  D.  C. 
54;  27  Wash.  L.  Rep.  66.  See  Texas 
&  N.  O.  R.  Co.  V.  Barber  (Tex.  Civ. 
App.  1902),  71  S.  W.  393. 

62  See  sees.  2173,  2174,  herein. 

63  Wilcoxsonv.  Howard  (Tex.  Civ. 
App.  1901),  62  S.  W.  802. 


§  2176     DAMAGES  IN  ACTIONS  AFFECTING  TITLE  TO 

knowledge  of  plaintiff's  rights  there  can  be  no  recovery  there- 
for.^ And  if  one  knows  that  he  has  no  title  to  the  land,  and 
the  improvements  made  are  of  no  benefit  to  the  owner,  there 
can  be  no  recovery  for  their  value.^  So  vrliere  the  improve- 
ments were  made  against  the  vendor's  protest,  and  the  title  is 
adjudged  in  his  favor,  the  question  of  good  faith  is  precluded 
against  the  purchaser.* 


§  2176.  ImproTements — Computation  of  value — Basis  of 
estimation.^' — In  computing  the  value  of  improvements  in 
cases  vrhere  such  value  is  recoverable,  the  basis  of  estimation 
is  the  enhanced  or  increased  value  of  the  land  by  reason 
thereof,®  or  the  actual  relative  value  of  the  real  estate  with 
and  without  such  improvements,*^  or  the  extent  of  the  benefits 
accruing  to  the  property  by  permanent  improvement,"  or  the 
value  of  the  improvement  itself  at  the  time  of  recovery  against 
the  defendant,®  and  not  the  costs  of  making  them  or  the  ex- 
penditures upon  the  land,^  nor  their  peculiar  value  to  the  oc- 
cupant, nor  their  worth  to  the  plaintiff  for  the  particular  pur- 
pose for  which  he  intends  to  use  the  property.^' 


5*  Willis  V.  MoKinnon,  79  App. 
Div.  249;  79  N.  T.  Supp.  936,  afE'g 
75  N.  Y.  Supp.  770;  37  Misc.  386. 

^  People,  Forest  Commission,  v. 
Campbell,  35  App.  Div.  103;  54  N. 
T.  Supp.  725. 

60 Bell  V.  Wright  (Tex.  1901),  60 
S.  W.  873. 

M  See  sec.  2180,  herein. 

«2  Bourne  v.  Odam,  17  Kj.  L.  Kep. 
696;  32  S.  W.  398;  Lothrop  v.  Mich- 
elson  (Neb.),  63  N.  W.  28;  Harman 
V.  Harman,  54  S.  C.  100;  31  S.  E. 
881;  Williamson  v.  Jones,  43  W.  Va. 
562;  27  S.  E.  411;  38  L.  E.  A.  694. 
See  Conlan  v.  Sullivan,  110  Cal.  624; 
McMurray  v.  Day,  70  Iowa,  671; 
Fletcher  v.  Brown,  35  Neb.  670;  53 
N.  W.  577;  Fisher  v.  Eddington,  85 
Tenn.  23;  Bibber  v.  Williamson,  37 
Fed.  756. 

«3  Petit  V.  Flint  &  P.  M.  E.  Co., 
119  Mich.  492;  5  Det.  L,  N,  889;  78 
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N.   W.   554;  How.   Ann.   Stat.   sec. 
7836. 

«i  Bacon  v.  Thornton,  16  Utah, 
138;  51  Pao.  153. 

65  Lighter  v.  Speck  (Va.),  28  S. 
E.  326. 

66  Bourne  v.  Odam,  17  Ky.  L.  Eep. 
696;  32  S.  W.  389;  Petit  v.  Flint  & 
P.  M.  E.  Co.,  119  Mich.  492;  5  Det. 
L.  N.  889;  78  N.  W.  554;  How.  Ann. 
Stat.  sec.  7836 ;  Hicks  v.  Blakeman, 
74  Miss.  459,  483;  21  So.  7,  400  (the 
cost  is  not  necessarily  the  test); 
Lothrop  T.  Michelson  (Neb.),  63  N. 
W.  28;  Harman  v.  Harman,  54  S.  C. 
100;  31  S.  E.  881;  Bacon  v.  Thornton, 
16  Utah,  138;  51  Pac.  153;  Lighter 
V.  Speck  (Va.),  28  S.  E.  326.  But 
see  sec.  2180,  herein. 

67  Petit  V.  Flint  &  P.  M.  K.  Co., 
119  Mich.  492;  5  Det.  L.  N.  889;  78 
N.  W.  554;  How,  Ann.  Stat,  sec. 
7836, 


OE  POSSESSION  OF  LAND.         §§  2177-2179 


§  2177.  ImproTements — Period  of  limitation,  or  time 
limit  for  recovery. — Where  the  statute  provides  that  com- 
pensation for  improvements  shall  be  allowed  in  case  of  adverse 
possession  for  six  years,  the  possession  of  swamp  land  for  a 
much  longer  period  does  not  warrant  a  recovery  for  improve- 
ments where  the  state's  right  to  entry  had  not  existed  for  six 
years.^  And  where  the  period  of  occupancy  was  during  the 
life  of  the  life  tenant,  and  therefore  not  such  as  would  give 
title  by  advei-se  possession,  a  recovery  cannot  be  had  for  im- 
provements, under  a  statute  allowing  them  provided  there  has 
been  an  actual  occupancy  for  six  years.^'  Again,  a  parol  gift 
of  land  constituting  part  of  a  homestead  must  be  disavowed 
by  the  donor  before  the  statute  of  limitations  begins  to  run."" 
But  if  the  unsuccessful  defendant  has  had  peaceable  possession 
for  six  years,  he  can  recover  for  the  value  of  improvements 
where  the  other  conditions  for  his  recovery  exist." 

§  2178.  Improvements — Time  at  which  value  computed. 

— It  is  decided  that  the  value  of  improvements  placed  on  a 
homestead  is  not  to  be  computed  as  of  the  time  of  their  erec- 
tion but  at  the  time  of  recovery.'^ 

§  2179.  Improvements — Adjustment  of  relative  rights 
of  plaintiff  and  defendant.'^ — In  Arkansas  it  is  held  that  if 
the  plaintiffs  are  obligated  by  the  judgment  to  pay  defendants 
the  sums  due  for  improvements  before  a  writ  of  possession  can 
issue,  such  payment  is  a  prerequisite  to  the  maintenance  of  an- 
other action  for  possession  even  though  the  statutory  period 
has  elapsed  for  the  enforcement  of  defendant's  lien.'^  In  Con- 
necticut, where  defendant  has  purchased  land  in  good  faith 
and  made  improvements,  the  statute  confirms  and  establishes 


68  state  V.  Lake  St.  Clair,  F.  cfe  S. 
Club  (Mich.  1901),  8  Det.  L.  N.  373; 
87  N.  W.  117;  Comp.  Laws,  sec. 
10,995. 

69  Sleight  V.  Roe  (Mich.  1901),  7 
Det.  L.  N.  62;  3  Comp.  Laws,  1897, 
sec.  10,995. 

™  MoiTis  V.  Wells  (Tex.  Civ.  App. 
1901),  66  S.  W.  248. 
"  Thomas  v.  Wagner  (Mich.  1902), 

140 


9  Det.  L.  N.  461;  92  N.  W.  106; 
Comp.  Laws,  1897,  sec.  10,995,  and 
see  cases  and  statutes  cited  sees. 
2172  et  seq.  herein. 

'2  Taylor  v.  James  (Ga.),  34  S.  E. 
674. 

'3  See  sees.  2176,  2177,  herein. 

'*  Douglass  V.  Sharp,  64  Ark.  645 ; 
44  S.  W.  221. 
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an  equity  in  defendant's  favor,  by  providing  a  means  of  deter- 
mining the  relative  rights  of  plaintiff  and  defendant  in  regard 
to  improvements  and  the  amount  due  for  use  and  occupation, 
and  also  providing  for  the  payment  of  the  balance,  if  any  is 
due,  from  plaintiff,  or  a  confirmation  of  title  in  defendant  at 
his  election,  and  the  mode  of  procedure  in  these  matters.''^ 
Under  a  Georgia  decision,  permanent  improvements  made  by 
one  in  bona  fide  possession  may  be  set  o£E  if  they  exceed  the 
value  of  the  mesne  profits,  but  the  value  of  the  improvements 
must  be  alleged  with  certainty.'^  But  it  is  also  held  that  the 
value  of  improvements  cannot  be  set  off  in  an  amount  exceed- 
ing the  plaintiff's  claim  for  mesne  profits.'"  And  where  the 
value  of  the  improvements  exceeds  the  amount  of  the  mesne 
profits,  it  is  error  to  allow  the  plaintiff  to  elect  to  take  a  money 
judgment  for  the  value  of  the  land  and  the  mesne  profits,  even 
though  the  statute  permits  an  alternative  verdict  in  such  ac- 
tions.'^ In  Indian  Territory  it  is  held  that  where  a  judgment 
in  ejectment  operates  to  transfer  the  improvements  to  the 
plaintiff,  and  four  years  after  judgment  rendered  an  application 
is  made  for  a  writ  of  restitution,  rent  may  be  allowed  on  the 
premises  including  the  improvements  from  the  date  of  entry  of 
the  judgment  to  the  date  of  application  for  said  writ,  under  a 
statute  autliorizing  rents  to  be  set  off  against  improvements, 
and  defendant  should  be  allowed  interest  on  the  value  of  the 
improvements  recovered  from  the  same  date.™  In  Kentucky 
the  statute  gives  a  lien  for  improvements  to  an  unsuccessful 
occupying  claimant  whose  claim  is  founded  on  a  public  record.* 
Again,  it  was  determined  in  1872  by  the  supreme  court  of  the 
United  States  that  though  by  the  laws  of  Louisiana  a  defendant, 
ordered  by  judicial  decree  to  restore  possession  of  real  estate 
which  it  has  been  adjudged  that  he  has  held,  mala  fide  during 


'5  Gen.  Stat.  sec.  1055,  am'd  Pub. 
Acts  1901,  p.  1301;  O'Briea  v.  Flint, 
74  Conn.  502;  51  Atl.  547. 

™  Moore  v.  Carey,  &  Bentley  v. 
Moore,  116  Ga.  28;  42  S.  E.  258;  Act 
Dec.  21,  1897. 

"Dudley  v.  Johnson,  102  Ga.  1; 
29  S.  E.  50. 

™  Acme  Brewing  Co.  v.  Central  E. 
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&  Bkg.  Co.,  115  Ga.  494;  42  S.  E.  8; 
Act  Dec.  21,  1897. 

''  Hardeman  v.  Turner  (Ind.  Ty. 
1900),  58  S.  W.  562;  Mansf.  Dig. 
sees.  1929,  1931;  Ind.  Ty.  Ann.  Stat. 
1899,  sees.  2645,  2647. 

8°  Wintersmith  v.  Price,  23  Ky. 
L.  Eep.  2005;  66  S.  W.  2;  Stat.  sec. 
3728, 
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his  whole  term  of  possession,  has  a  right,  if  the  party  recover- 
ing as  true  owner  desire  to  retain  improvements  which  the 
possessor,  mala  fide,  has  put  on  them,  to  demand  the  value  of 
the  materials  and  price  of  workmanship  of  such  improvements  ; 
yet  where,  in  a  peculiar  and  complicated  case,  in  which  specific 
amounts  and  estimates  were  not  possible  to  be  made,  and  the 
case  had  to  be  adjudged  largely  on  a  system  of  equitable  com- 
pensations, if  the  party  finally  dispossessed  have,  by  the  de- 
cree, received  in  fact  and  good  conscience  the  value  of  his  im- 
provements, the  courb  will  not  allow  him  to  call  for  another 
and  more  specific  payment.^  In  a  Maine  decision  where  ex- 
ceptions taken  to  a  report  of  persons  authorized  to  ascertain 
the  value  of  improvements  and  of  the  land  are  overruled,  in- 
terest will  be  allowed  on  the  sum  awarded  from  the  time  of  the 
acceptance  of  the  report  at  nisi  prius."  In  Nebraska  it  is  de- 
termined that  if  the  defendant's  interest  in  improvements  has 
been  divested  by  a  judicial  sale  prior  to  a  request  to  the  jury 
to  assess  the  value  of  improvements,  he  cannot  claim  the  al- 
lowance thereof  under  the  statute.*®  Nor  under  a  decision  in 
that  state  can  the  occupant  have  the  land  and  improvements 
sold  to  pay  the  parties  the  value  of  the  respective  interests  ex- 
cept and  until  the  owner  has  failed  to  elect  whether  he  will 
accept  the  value  of  the  land  without  the  improvements  or  pay 
their  value.^^  It  is  further  decided  in  such  a  suit  that  the  value 
of  improvements  less  the  rental  value  of  the  land  is  recoverable 
and  defendant  has  also  a  lien  upon  the  property  for  the  excess 
on  ejectment  by  an  heir  and  devisee,  where  such  entry  was 
made  and  possession  taken  upon  his  father's  request  and  after 
the  land  was  devised  to  him  by  the  latter  and  he  thereupon 
made  extensive,  valuable  and  permanent  improvements.^ 
Under  the  New  York  Code  the  value  of  defendant's  improve- 
ments cannot  be  allowed  beyond  the  amount  of  plaintiff's  dam- 
ages.*   In  Oklahoma  the  unsuccessful  defendant  who  is  not 


81  New  Orleans  v.  Gaines,  15  Wall. 
(U.S.)  624.  See  id.,  131  U.  S.  191; 
id.,  138  U.  S.  595. 

82  Gary  v.  Whitney,  50  Me.  337; 
Kev.  Stat.  ch.  104,  sec.  3. 

83  La  Bounty  v.  Lundgren,  58  Neb. 
648:  79  N.  W.  551, 


84  Troxell  v.  Stevens,  57  Neb.  329; 
77  N.  W.  781. 

85  Thompson     v.     Thompson,     53 
Neb.  494;  73  N.  W.  943. 

se  N.  T.  Code  Civ.  Proc.  sec.  1531. 
The   act  of  the  legislature  of  New 
Tork,  of  May  1,  1786,  gave  to  th? 
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within  the  statute  applicable  to  an  occupying  claimant  cannot 
demand  that  the  jury  assess  the  value  of  his  improvements."  In 
Texas  it  has  been  decided  that  the  statutes  making  provision  for 
an  allowance  for  improvements  are  intended  to  secure  to  the  pos- 
sessor in  good  faith  compensation  for  his  improvements  either  by 
direct  payment  therefor  by  the  owner  of  the  land  or  by  giving 
him  an  opportunity  to  take  the  land  at  its  assessed  value,  where 
the  plaintiff  elects  not  to  pay  for  the  improvements  and  keep 
the  land ;  but  they  do  not  confer  upon  such  possessor  the  right 
to  an  execution  for  the  assessed  value  of  the  improvements  at 
the  expiration  of  a  year.^  And  under  a  Vermont  decision 
where  execution  cannot  be  levied  for  the  value  of  improvements 
on  defendant's  right  of  Way  or  franchise  because  of  that  fact, 
an  injunction  may  be  issued  preventing  occupation  thereof  by 
the  plaintiff  until  he  has  paid  the  defendant  the  value  of  the 
improve  ments  .^ 

§  2180.  Improvements — Equity. — An  unsuccessful  defend- 
ant in  ejectment  cannot  bring  the  plaintiff,  who  has  recovered 
in  such  suit,  into  equity  to  compel  him  to  account  for  the  value 
of  improvements.'"  And  if  there  has  been  no  negligence  or 
fraud  on  the  part  of  the  owner  whereby  the  occupant  in  good 
faith  of  land  has  been  induced  to  make  improvements,  he  can- 
not after  eviction  sue  in  equity  for  compensation  for  such  im- 


purchasers  of  forfeited  estates  the 
like  remedy,  in  case  of  eviction,  for 
obtaining  compensation  for  tlie 
value  of  their  improvements,  as  is 
directed  in  the  act  of  the  12th  of 
May,  1784:;  the  latter  act  declares, 
that  the  person  or  persons  having 
obtained  judgment  against  such 
purchasers,  shall  not  have  any  vrrit 
of  possession,  nor  obtain  possession 
of  such  lands,  etc.,  until  he  shall 
have  paid  to  the  purchaser  of  such 
lands,  or  person  holding  title  under 
him,  the  value  of  all  improvements 
made  thereon,  after  the  passing  of 
the  act.  It  was  decided,  however, 
that  claims  of  compensation  for  im- 
provements made  under  the  author- 
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ity  of  these  acts  of  the  legislature  of 
New  York,  are  inconsistent  with  the 
provisions  of  the  treaty  of  peace 
with  Great  Britain  of  1783,  and 
should  be  rejected.  Carver  v.  Jack- 
son ex  dem.  Astor,  4  Pet.  (U.  S.)  1. 
But  see  Society  for  Propagation  of 
Gospel,  etc.,  v.  Pawlet,  4 Pet.  (U.  S.) 
480. 

"Province  v.  Lovi,  4  Okla.  672; 
47  Pac.  476. 

88  Cox  V.  Hart  (1891),  145  U.  S. 
376. 

83  Eutland  R  Co.  v.  Chaffee,  72  Vt. 
404;  48  Atl.  700;  Vt.  Stat.  sees.  1500, 
1505. 

0"  Fricke  v.  Safe  Deposit  &  T.  Co., 
183  Pa.  271;  38  Atl,  601, 
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provements  and  enforce  the  same  as  an  equitable  lien  on  the 
property  where  there  has  been  no  claim  for  mesne  profits.*" 

§  2181.  Dower — Deforcement,  withholding  or  detention 
of  dower. — At  common  law  no  damages  were  recoverable  for 
detention  of  dower.**  Damages  for  withholding  of  dower  may, 
however,  where  the  statute  so  permits,  be  recovered  in  an  ac- 
tion for  dower,-^  or  by  a  suit  instituted  therefor.'*    And  if 


"  Anderson  v.  Eeld,  14  App.  D.  C. 
54;  27  Wash.  L.  Eep.  66. 

^  Price  V.  Hobbs,  47  Md.  350.  Ex- 
amine Smith  V.  Smith,  13  Ala.  329; 
Shoot  V.  Galbreath,  128  111.  214;  21 
■N.  E.  217;  Collier  v.  Wheldon,  1  Mo. 
1 ;  Fisher  v.  Morgan,  1  N.  J.  L.  125 ; 
Bank  of  United  States  v.  Dunseth, 
10  Ohio,  18;  Hey  ward  V.  Cuthbert, 
1  McCord  (S.  C),  386;  Wright  v. 
Jennings,  1  Bailey  (S.  C),  277; 
Sedgwick  on  Dam.  (8th  ed.)  sec. 
921,  citing  Park  on  Dower  (London), 
301 ;  Sayer,  ch.  6,  p.  23. 

"  Van  Name  v.  Van  Name,  23  How. 
Pr.  (N.Y.)247.  N.  y.  Code  Civ.  Proc. 
sec.  1600,  provides  that  "where  a 
widow  recovers,  in  an  action  there- 
for, dower  in  property,  of  which  her 
husband  died  seized,  she  may  also 
recover,  in  the  same  action,  damages 
for  withholding  her  dower,  to  the 
amount  of  one  third  of  the  annual 
value  of  the  mesne  profits  of  the 
property,  with  interest;  to  be  com- 
puted, where  the  action  is  against 
the  heir,  from  her  husband's  death, 
or  where  it  is  against  any  other  per- 
son, from  the  time  when  she  de- 
manded her  dower  of  the  defendant; 
and,  in  each  case,  to  the  time  of  the 
trial,  or  application  for  judgment, 
as  the  case  may  be,  but  not  exceed- 
ing six  years  in  the  whole.  The 
damages  shall  not  include  anything 
for  the  use  of  permanent  improve-  I 
ments,  made  after  the  death  of  the  | 


husband."      Said  Code,  sec.    1601, 
provides  that  "  where  a  widow  re- 
covers dower,  in  a  case  not  specified 
in  the  last  section,  she  may  also  re- 
cover, in  the  same  action,  damages 
for  withholding  her  dower,  to  be 
computed  from  the  commencement 
of  the  action;  but  they  shall  not  in- 
clude anything  for  the  use  of  perma- 
nent improvements,  made  since  the 
property  was  aliened   by  her  hus- 
band.   In    all    other    I'espects,   the 
same    must    be    computed  as   pre- 
scribed in  the  last  section."    Said 
Code,    1602,    provides    that:    "  the 
last  two   sections  do  not  authorize 
the   recovery,    against  a   defendant 
who  is  joined  with  others,  of  dam- 
ages for  withholding  dower,  in  any 
portion  of  the  property  not  occupied 
or   claimed    by   him."     Said  Code, 
1603,    provides    that:      "where    a 
widow  recovers  dower  in  real  prop- 
erty aliened  by  the  heir  of  her  hus- 
band, she  may  recover,  in  a  separate 
action  against  him,  her  damages  for 
withholding   her   dower,   from   the 
time  of  the  death  of  her  husband  to 
the  time  of  the  alienation,  not  ex- 
ceeding six  years  in  the  whole.    The 
sum  recovered  from  him  must  be  de- 
ducted  from    the    sum,  which  she 
would  otherwise  be  entitled  to  re- 
cover from  the  grantee ;  and  any  sum 
recovered     as    damages    from    the 
grantee,  must  be  deducted  from  the 
sum,  which  she  would  otherwise  be 


9*  Eannels  v.  Washington  University,  96  Mo.  296;  9  S.  W.  .569. 
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land  is  set  off  to  the  widow  by  metes  and  bounds  upon  con- 
fession of  judgment  in  an  action  for  dower,  there  is  such 
detention  as  justifies  an  award  of  damages  therefor.^  If 
dower  is  recoverable,  the  demandant  should  claim  dam- 
ages in  the  declaration  to  warra,nt  any  allowance  thereof.*^ 
It  is  also  decided  that  damages  may  be  awarded  for  detention 
of  dower  where  the  widow  is  held  to  be  entitled  to  dower.'' 
And  after  dower  action  commenced,  and  the  statute  so  pro- 
vides, a  separate  action  will  lie  to  recover  damages  for  the  de- 
tention of  dower.**  But  an  action  for  damages  for  such  deten- 
tion cannot,  it  is  determined,  be  sustained  alone  but  can 
only  be  recovered  in  an  action  for  dower,  although  the  stat- 
ute provides  that  in  certain  cases  the  widow  may  sue  for  dower 
and  for  damages  for  the  detention  thereof,  by  writ  of  dower.'' 
Again,  it  is  decided  that  in  order  to  recover  damages  the  hus- 
band must  have  died  seised,  and  if  he  conveyed  the  land  in 
his  lifetime  there  can  be  no  recovery,^""  although  by  statute 
such  damages  may  be  recovered  by  suit  where  the  husband 
did  not  die  seised.^  Again,  in  an  action  for  dower,  the 
value  thereof  can  be  recovered  of  the  owners  of  the  record 
title,  where,  upon  inquiry  of  them,  they  fail  to  disclose  that 
the  actual  title  is  vested  in  another  under  a  conveyance  which 


entitled  to  recover  from  the  heir." 
Said  Code,  1605,  provides  that: 
"  where  a  widow,  not  having  a 
right  to  dower,  recovers  dower 
against  an  infant,  by  the  default  or 
collusion  of  his  guardian,  the  infant 
shall  not  be  prejudiced  thereby;  but 
when  he  comes  of  full  age,  he  may 
bring  an  action  of  ejectment  against 
the  widow,  to  recover  the  property 
so  wrongfully  awarded  for  dower, 
with  damages  from  the  time  when 
she  entered  into  possession,  although 
that  is  more  than  six  years  before 
the  commencement  of  the  action." 

^5  Hammond  v.  Higgins,  2  Har.  & 
J.  (Md.)  243. 

^  Taylor  V.  Brodrick,  1  Dana  (Ky.), 
346. 

9'  Brown  v.  Morisey,  126  N.  C.  772; 
36  S.  E.  284. 
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98  Rackliff  V.  Look,  69  Me.  516. 

M  McAleerv.  Kavanah  (R.  L  1900), 
46  Atl.  1043;  Gen.  Laws,  ch.  264, 
sec.  7. 

1°°  Marshall  v.  Anderson,  1  B.  Mon. 
(Ky.)  198;  Golden  v.  Maupin,  2  J.  J. 
Marsh.  (Ky.)  236;  Sheppard  v.  War- 
dell,  1 N.  J.  L. 516;  Fishery.  Morgan, 
1  N.  J.  L.  125;  Erabree  v.  Ellis,  2 
Johns.  (N.  Y.)  119;  Sharp  v.  Petit, 
3  Teates  (Pa.),  38.  But  examine 
Dyer,  28a;  Doct.  &  Stud.  Cap.  13, 
p.  140;  Co.  Litt.  32b;  Telv.  112; 
Jenk.  45  note  (cited  In  Fisher  v. 
Morgan,  1  K.  J.  L.  125);  Jones  v. 
Jones  (Wis.),  38  N.  W.  88. 

1  Eannels  v.  Washington  Univer- 
sity, 96  Mo.  296;  9  S.  W.  569.  See 
Jones  V.  Jones  (Wis.),  38  N.  W.  88; 
Rev.  St.  Wis.  sec.  2175,  2176. 
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is  unrecorded.^  It  is  also  further  determined  that  damages 
for  detention  of  dower  can  only  be  allowed  out  of  the  estate 
in  which  dower  is  assigned.^  But  they  cannot  be  re- 
covered where  the  right  to  dower  is  released  ;  *  and  if  the  use 
of  the  land  is  of  no  value  they  may  be  disallowed.'  If 
damages  are  recoverable,  it  is  decided  that  they  should  be  com- 
puted from  the  commencement  of  the  action,  although  the  com- 
mencement of  the  action  constitutes  a  legal  demand ;  ^  or  as 
against  a  purchaser  from  the  time  of  institution  of  the  suit ; '' 
or  from  the  time  of  demand  for  assignment  of  dower  ;^  or  after 
demand  and  refusal  to  assign."  Damages  for  the  detention  of 
dower  should  also  be  computed  from  the  time  of  the  widow's 
demand  therefor  where  the  action  is  against  the  parties  as 
beneficiaries,  though  some  of  them  are  heirs,  although  the  stat- 
ute fixes  the  time  of  computation  as  to  heirs  from  the  husband's 
death,  but  if  the  action  is  against  others,  then  from  the  time  of 
such  demand  by  the  widow.'"  Again,  the  damages  have  been 
based  upon  the  value  of  the  property  up  to  the  time  of  trial.*' 
Another  question  remains  for  consideration  and  that  is  as  to 
mesne  profits  and  improvements,  and  upon  these  points  it  seems 
that,  irrespective  of  statutory  provisions,  the  law  is  not  settled.*^ 
It  is  held,  however,  that  the  assessment  should  equal  one  third 
the  value  of  the  rents  and  profits  of  the  lands  in  which  the  widow 


^  Boardman  v.  Saunders,  126  Mich. 
293;  8  Det.  L.  N.  19;  85  N.  W.  737. 

sBrowa  v.  Woody,  98  Mo.  259; 
11  S.  W.  559. 

*  Morrison  v.  Morrison,  11  Bradw. 
(11  111.  App.)  605. 

'  Smith  V.  Addleman,  5  Blackf. 
(Ind.)  406. 

6  Marsh  v.  Irwiu,  168  111.  50;  47 
N.  E.  768. 

'Beavers  v.  Smith,  11  Ala.  20. 
See  Newbold  v.  Newbold,  1  Har. 
(Del.)  55;  Conner  v.  Shepherd,  15 
Mass.  164;  Leonard  v.  Leonard,  4 
Mass.  533. 

SGalbreath  v.  Gray,  20  Ind.  290; 
Eannels  v.  Washington  University, 
86  Mo.  296;  9  S.  W.  569;  Rev.  Stat. 


sec.  2206.    See  Ellis  v.  Ellis,  4  R.  I. 
110. 

9  Atkin  V.  Merrell,  39  111.  62. 

1°  Gordon  v.  Gordon,  80  App.  Div. 
258;  80  N.  T.  Supp.  241. 

UMcClanahan  v.  Porter,  10  Me. 
746. 

12  Wilson  V.  Oatman,  2  Blaokf. 
(Ind.)  223;  Gore  v.  Brazier,  3  Mass. 
523;  Eannels  v.  Washington  Univer- 
sity, 96  Mo.  296;  9  S.  W.  569;  Fisher 
V.  Morgan,  1  N.  J.  L.  125 ;  Shaw  v. 
White,  13  Johns.  (N.  Y.)  179;  Dun- 
setti  V.  Bank  of  U.  S.,  6  Ohio,  76; 
Tod  V.  Baylor,  4  Leigh.  (Va.)  498; 
Powell  V.  Monson  &  B.  M.  Co.,  3 
Mason  (U.  S.  CO.),  347.  Examine 
sees.  1778-1780,  herein. 
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has  dower  from  the  time  of  the  demand  therefor ;  ^  or  one  third 
of  the  rents ;  "  or  one  third  of  the  annual  mesne  profits ; ''  or  the 
rents  and  profits,  based  oia  the  widow's  interest ;  ^  or  one  third 
the  net  yearly  value  of  the  land  less  taxes  and  without  con- 
sidering improvements;"  or  one  third  the  rents  and  profits 
since  her  husband's  death,  less  what  she  may  have  received  on 
account  thereof,  and  any  fair  charge  against  her  for  use  and 
occupation  of  the  land;^^  or  the  benefit  of  the  increase  in  the 
value  of  the  land  accruing  after  his  alienation  of  the  land  and 
before  his  death  without  regard  to  improvements.'^  But  it  is 
also  determined  that  where  the  improvements  are  made  by  a 
purchaser  from  the  husband  and  they  are  valuable,  the  con- 
sequent enhanced  value  of  the  land  estimated  at  the  time  of 
the  assignment  of  dower  should  be  deducted  from  the  entire 
value  and  one  third  of  the  residue  assigned,  and  the  damages 
should  bear  such  proportion  to  the  net  productive  value  of  the 
whole  as  the  dower  bears  to  the  whole,  including  improvements.* 
If  the  widow  is  not  entitled  to  share  in  the  benefit  of  lasting 
improvements  and  the  land  has  no  rental  value  apart  there- 
from, and  cannot  be  divided  in  kind,  the  property  will  be  con- 
sidered as  a  whole,  and  the  widow  will  be  given  her  just  pro- 
portion out  of  its  rental  value  as  a  whole,  to  be  estimated  on 
the  basis  of  deducting  from  the  net  rent  that  proportion  which 
the  improvements  bear  to  the  land  and  by  dividing  the  remain- 
der by  three.^'  Again,  in  an  equitable  action  for  the  admeasure- 
ment of  dower,  full  relief  may  be  granted  and  the  widow's  dam- 
ages for  loss  of  rents  and  profits  may  be  assessed.^  So  one 
half  of  the  rent  from  the  husband's  death  until  dower  was  as- 
signed admeasures  the  damages  where  there  are  no  descendants.*^ 

"Thornburn  v.  Doscher,  32  Fed. 
810,  under  2  Greg.  Laws,  sec.  2960. 

""  Kannels  v.  Washington  Univer- 
sity, 96  Mo.  296;  9  S.  W.  569;  Eev. 
Stat.  sec.  2206. 

21  Bartlett  v.  Ball,  92  Mo.  App. 
57. 

22  Brown  v.  Brown,  4  Rob.  (K.  Y.) 
688;  31  How.  Pr.  (N.  Y.)  481. 

28  McAllister  v.  McAllister,  37  Ala. 
484. 


18  Brown  \.  Morisey,  126  N.  C. 
772;  36  S.  E.  284. 

"Strawn  v.  Strawn,  50  111.  256. 

15  Galbreath  v.  Gray,  20  Ind.  290. 

i8Ellis  V.Ellis,  4R.  I.  110. 

"  Griffin  v.  Kegan,  79  Mo.  73.  Ex- 
amine Kannels  v.  Washington  Uni- 
versity, 96   Mo.   296;  9  S.   W.  569. 

18  Johnson  v.  Gordon,  102  Ga.  350; 
30  S.  E.  507  (but  case  was  one  of 
election  by  widow  to  take  a  gross 
sum). 
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But  although  dower  can  be  recovered  in  land,  rents  and  profits 
cannot  be  recovered  against  a  grantee  of  the  husband  when  not 
claimed  in  an  action  in  the  manner  prescribed  by  statute.** 
Nor  should  judgment  be  given  the  widow  for  rents  during  de- 
tention upon  alienation  by  her  husband,  where  there  is  no  re- 
turn of  the  commission  to  assess  dower  ;^  nor,  it  is  decided, 
can  damages  for  waste  be  availed  of  against  the  widow  in  an  ac- 
tion by  her  to  recover  from  the  heirs  an  allotment  of  dower.^ 


§  31  S3.  Waste.^' — At  common  law  an  action  on  the  case  for 
waste  will  lie,  even  though  the  statute  gives  an  action  for  waste 
for  injury  to  the  reversion.^  But  under  the  Alabama  statute 
damages  for  waste  are  not  recoverable  in  an  action  of  eject- 
ment.'® It  is  a  general  rule  that  on  admeasuring  the  damages, 
in  cases  where  they  are  recoverable,  the  character  of  the  injury 
may  be  shown,  as  tliat  the  trees  cut  were  dying.*  So,  it  is  de- 
cided, that  the  waste  for  which  a  recovery  may  be  had  against 
a  cotenant  is  that  occasioning  the  depreciation  in  the  property 
through  his  abuse,  misuse,  or  negligence ;  and  where  he  has 
properly  used  the  land  the  natural  wear  and  tear  consequent 
upon  the  lapse  of  time  is  not  a  damage  for  which  recoveiy  may 
be  had,  and  if  general  repairs  are  made  by  him  such  improve- 
ments should  be  considered.^  And  a  recovery  can  be  had  only 
for  wilful  and  malicious  waste,  under  a  reservation  of  a  life 
estate  in  the  grantor  without  liability  for  waste.^  So  where 
destructive  and  permissive  waste  is  committed  upon  a  farm  by 
the  assignee  of  a  life  tenant  so  that  it  becomes  practically 
worthless,  the  measure  of  damages  is  the  actual  injury  sus- 
tained, that  is,  the  difference  in  the  value  of  the  property  be- 


24Wltthaus  V.  Schack,  31  Hun 
(N.  Y.),  590. 

26Pruitt  V.  Pruitt,  57  S.  C.  155; 
35  S.  E.  485.  See  as  to  taxes,  Caxier 
V.  Hinchey,  143  Mo.  203;  44  S.  W. 
1052;  Eannels  v.  Washington  Uni- 
versity, 96  Mo.  296;  9  S.  W.  569. 

2«  Hybart  v.  Jones,  130  N.  C.  227; 
41  S.  E.  293. 

2'  See  sees.  1180-1211,  2114,  herein. 

28  Thackeray  v.  Eldigan  (E.  I.),  44 
Atl.  689. 


^  Prestwood  v.  Watson,  111  Ala. 
604;  20  So.  600. 

80  Morris  v.  Knight,  14  Pa.  Super. 
Ct.  324. 

31  Bodkin  v.  Arnold  (W.  Va.  1900), 
35  S.  E.  980.  See  as  to  life  tenant, 
Sampson  v.  Grogan,  21  R.  I.  174;  42 
Atl.  712;  44  L.  R.  A.  711;  Wolfe  v. 
MoGuire,  28  Ont.  Rep.  45. 

82  Chapman  v.  W.  F.  Epperson  0. 
H.  Co.,  101  111.  App.  161. 
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fore  and  after  the  waste.^  And  where  the  waste  is  permissive, 
as  to  buildings  of  no  sufficient  value  to  justify  their  preserva- 
tion, a  mortgagee  in  possession  cannot  be  held  therefor.^  So, 
if  no  damage  is  occasioned  by  the  severance  of  rock  from  the 
freehold  by  the  tenant  in  common,  he  is  not  liable  therefor,^ 
although  it  is  otherwise  when  the  value  of  the  land  is  injured 
by  such  severance.^  Nor  is  there  such  waste  as  that  a  recov- 
ery may  be  had  therefor  where  it  is  claimed  to  be  occasioned  by 
the  removal  of  valuable  buildings,  where,  owing  to  the  situation 
of  the  property  and  the  changes  occasioned  by  railroads  and 
factories,  such  removal  instead  of  injuring  the  land  enhances 
its  value  for  business  purposes.^  The  character  of  the  pos- 
session, or  the  right  under  which  it  is  held,  are  also  material, 
as  where  a  purchaser  at  an  execution  sale  commits  waste  prior 
to  redemption  ;  in  such  case  damages  are  not  recoverable  there- 
for from  him  by  a  judgment  creditor  who  redeems  the  land.^ 
Again,  where  the  statute  so  provides,  an  action  for  waste  lies 
against  a  tenant  for  life,  or  an  assignee  of  such  tenant.^    And 


8' Cole  V.  Biokelbaupt,  64  App. 
Div.  6;  71  N.  T.  Supp.  636.  As  to 
voluntary  or  permissive  waste,  see 
Consolidated  Coal  Co.  v.  Savitz,  57 
111.  App.  659;  Sherrill  v.  Connor,  107 
N.  C.  343;  12  S.  E.  548;  Patterson  v. 
Central  Canada  L.  &  S.  Co.,  28  Ont. 
Kep.  134. 

31  Chase  v.  Driver  (U.  S.  C.  C.  A. 
8th  C),  34  C.  C.  A.  668;  92  Fed. 
780.  See  Sherrill  v.  Connor,  107  N. 
0.  543;  12  S.  E.  588. 

85  CosgrifE  V.  Dewey,  21  App.  Div. 
120;  47  N.  Y.  Supp.  255. 

so  Childs  V.  Kansas  City,  St.  J.  & 
C.  B.  R.  Co.,  117  Mo.  414;  23  S.  W. 
373;  17  S.  W.  954. 

s'Melmsv.  Pabst  Brew.  Co.,  104 
Wis.  7;  79  N.  W.  738;  46  L.  E.  A. 
478.  As  to  waste  where  land  is  im- 
proved by  the  alleged  acts,  seeMeux 
V.  Cobley  (1892),  2  Ch.  253. 

88  O'Connor  v.  Bank  of  Attalla,  116 
Ala.  585;  22  So.  982.  See  Dozier  v. 
Mitchell,  65  Ala.  511. 

88  Cole  V.  Bickelhaupt,  64  App. 
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Div.  6;  71  N.  Y.  Supp.  636.  The 
New  York  Code  Civ.  Proc.  (Sto- 
ver's 5th  ed.)  sec.  1651,  provides 
that:  "An  action  for  waste  lies 
against  a  tenant  by  the  curtesy,  in 
dower,  for  life,  or  for  years,  or  the 
assignee  of  such  a  tenant,  who,  dur- 
ing his  estate  or  term,  commits 
waste  upon  the  real  property  held 
by  him,  without  a  special  and  law- 
ful written  license  so  to  do;  or 
against  such  a  tenant,  who  lets  or 
grants  his  estate,  and  still  retaining 
possession  thereof,  commits  waste 
without  a  like  license.''  Action  for 
waste  by  the  assignee  of  a  life  ten- 
ant may  be  brought  against  the  ten- 
ant. Donald  v.  Elliott,  66  N.  Y.  St.  E. 
218 ;  32  N.  Y.  Supp.  821 ;  24  Civ.  Proc. 
190;  11  Misc.  120.  Tenant  is  liable  for 
waste.  Consolidated  Coal  Co.  v. 
Savitz,  57  111.  App.  659.  One  co- 
tenant  is  liable  to  another  for  waste 
in  North  Carolina.  Hinson  v.  Hin- 
son,  120  JSr.  C.  400;  27  S.  E.  80;  Code, 
sec.  627.    But  as  to  action  against 
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if  an  executor  of  one  of  the  devisees  commits  waste  lie  is  lia- 
ble personally,  or  in  his  representative  capacity,  for  damages.* 
So  a  recovery  may  be  had  by  one  tenant  in  common  against  an- 
other to  the  extent  of  the  former's  right  and  the  injury  done, 
where  the  waste  consists  in  taking  petroleum  oil  from  the  land." 
And  a  widow  is  liable  in  an  action  for  waste  where  she  sells 
standing  timber  to  the  injury  of  the  freehold,  and  such  sale  is 
not  essential  to  the  legitimate  use  of  the  land  for  homestead 


joint  tenants  and  tenants  in  common, 
see  Cecil  v.  Clark  and  Hall  v.  Clark 
(W.  Va.  1900),  35  S.  E.  11;  Code, 
1891,  cli.  100,  sec.  14. 

The  N.  T.  Code  Civ.  Proc.  (Sto- 
ver's 5th  ed.),  sec.  1652,  provides 
for  an  action  against  the  heir,  de- 
visee or  grantor  of  reversion;  sec. 
1653,  id.,  provides  for  action  byward 
against  guardian;  sec.  1654,  id.,  pro- 
vides for  action  by  a  grantee  of  real 
property  sold  under  execution ;  sec. 
1655,  id.,  provides  that  "  if  the  plain- 
tiff recovers  in  an  action  for  waste, 
other  than  an  action  brought  as  pre- 
scribed in  the  next  section,  the  final 
judgment  must  award  to  him  treble 
damages.  Where  the  action  is 
brought  by  the  person  next  entitled 
to  the  reversion,  and  it  appears,  in 
like  manner,  that  the  injury  to  the 
estate  in  reversion  is  equal  to  the 
value  of  the  tenant's  estate  or  unex- 
pired term,  or  that  it  was  done  ma- 
liciously, the  final  judgment  must 
also  award  to  the  plaintiff  the  for- 
feiture of  the  defendant's  estate  and 
the  possession  of  the  place  wasted." 
Sec.  1656,  id.,  provides  that  "  an 
action  for  waste  may  also  be  main- 
tained, by  a  joint  tenant  or  tenant  in 
common,  against  his  co-tenant,  who 
commits  waste  upon  the  real  prop- 
erty held  In  joint  tenancy  or  in  com- 
mon. If  the  plaintiff  lecovers 
therein,  he  is  entitled,  at  his  elec- 
tion, either  to  a  final  judgment  for 


treble  damages,  as  specified  in  the 
last  section,  or  to  have  partition  of 
the  property,  as  prescribed  in  the 
next  two  sections."  Sec.  165Y,  id., 
provides  as  to  interlocutory  judg- 
ment for  partition.  Sec.  1658,  id., 
provides  that  "  the  plaintiff  may 
elect  to  take  final  judgment  for  the 
single  damages  awarded  to  him,  or 
that,  in  making  the  partition,  or  in 
dividing  the  proceeds  of  a  sale,  so 
much  of  the  share  of  the  defendant 
in  the  real  property,  or  the  proceeds 
thereof,  as  will  be  suificient  to  com- 
pensate the  plaintiff  for  his  single 
damages,  and  the  costs  of  the  action, 
other  than  the  expenses  of  making 
the  partition  or  sale,  be  laid  off  or 
paid,  as  the  case  may  be,  to  the 
plaintiff.  The  residue  of  the  prop- 
erty or  proceeds,  not  laid  off  or  dis- 
tributed to  the  plaintifE  or  the  de- 
fendant, must  be  laid  off  or  paid  to 
tlie  persons  entitled  thereto,  accord- 
ing to  their  respective  rights  and  in- 
terests." And  sec.  1659,  id.,  provides 
as  to  view  by  the  jury,  and  when  un- 
necessary, and  when  and  how  made. 

«  Lilly  V.  Menke,  126  Mo.  190;  28 
S.  W.  643. 

*i  Williamson  v.  Jones,  43  W.  Va. 
562;  27  S.  E.  711;  38  L.  K.  A.  694;  19 
S.  E.  436;  25  L.  E.  A.  222.  See  Mar- 
shall V.  Mellon,  179  Pa.  371;  27 
Pitts.  L.  J.  N.  S.  214;  36  Atl.  201;  36 
L.  R.  A.  816;  17  Pa.  Co.  Ct.  366;  26 
Pitts.  L.  J.  N.  S.  290. 
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purposes.'"'  In  the  case  of  waste  by  the  wrongful  removal  of 
timber  from  land,  the  damages  will  be  admeasured  by  the 
value  of  such  land  as  diminished  by  such  waste.'''  Again,  in 
an  action  for  waste,  the  damages  are  the  permanent  injury  to 
the  inheritance  and  the  value  of  the  timber  removed,^*  although 
the  damage  to  the  value  of  the  inheritance  owned  by  the  re- 
versioners must  be  considered  in  an  action  for  waste  against 
a  life  tenant,  and  not  the  particular  value  of  the  property  or 
timber  removed.^  And  if  timber  is  wrongfully  removed  from 
land,  its  market  value  as  manufactured,  iu  connection  with  the 
cost  of  manufacturing  and  marketing  the  same,  may  be  shown, 
where  special  damages  for  waste  are  claimed  in  an  action  of 
ejectment."  If  no  damages  for  injury  to  the  land,  occasioned 
by  cutting  timber,  are  demanded,  there  can  be  no  recovery, 
and  after  its  severance  the  action  should  be  for  mesne  profits 
or  for  an  injury  to  the  freehold,  and  not  for  the  value  of  the 
timber.*'  And  where  the  alleged  waste  consists  in  the  cut- 
ting, by  the  mortgagee  in  possession,  of  sufBcient  timber  to 
make  necessary  repairs,  no  recovery  can  be  had  therefor.* 


«  Smith  v.  Smith,  105  Ga.  106;  31 
S.  E.  135. 

43  Nelson  v.  Churchill  (Wis.  1903), 
93  N.  W.  799.  Examine  Longfellow 
v.  Quimbly,  83  Me.  45T;  Byrom  v. 
Chapin,  113  Mass.  308;  Achey  v. 
Hnll,  7  Mich.  423;  Morehouse  v. 
Cotheal,  22  N.  J.  L.  521;  Harder 
V.  Harder,  26  Barb.  (N.  T.)  409; 
sees.  1192-1201,  herein;  N.  T.  Code 
Civ.  Proc.  (Stover's  6th  ed.)  sec. 
1668.  But  see  Bubb  v.  Telverton, 
10  L.  R.  Eq.  465;  40  L.  J.  Ch.  38. 

44  Kobinson  v.  Kime,  70  N.  T.  347. 
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45  Morris  v.  Knight,  14  Pa.  Super. 
Ct.  324. 

46  Nelson  v.  Churchill  (Wis.  1903), 
93  N.  W.  799.  See  Foote  v.  Merrill, 
54  N.  H.  490;  20  Am.  Rep.  151;  sees. 
1192-1201,  herein. 

47  White  V.  Fox,  125  N.  C.  544;  84 
S.  E.  645.  Examine  Prescott  v. 
Adams  (IT.  S.  C.  C.  A.  3d  C),  60  U. 
S.  App.  428;  32  C.  C.  A.  255;  89  Fed. 
474. 

48  Chase  v.  Driver  (U.  S.  C.  C.  A. 
8th  C),  34  C.  C.  A.  668;  92  Fed.  780. 
See  Minneapolis  Trust  Co.  v.  Ver- 
hulst,  74  111.  App.  350. 
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§  2183.  Damages  for  injury  to  land  from  public  imprOTe- 
ments — Generally. — Where  land  is  injured  or  damaged  by  the 
construction  of  a  public  improvement  it  has  been  determined 
that  the  measure  of  damages  is  the  difference  in  the  market 
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value  of  such  land  before  and  after  the  injury.^  So  where 
property  has  been  rendered  useless  for  the  purpose  for  which 
it  was  designed  by  the  condemnation  of  a  right  of  way  of  a 
railroad,  it  has  been  decided  that  the  measure  of  damages  should 
not  be  the  full  value  of  the  property  but  the  depreciation  in 
value.^  And  the  impairment  of  church  property  in  respect  to 
its  usefulness  for  the  purpose  to  which  it  is  devoted  by  the  ex- 
ercise of  the  right  of  eminent  domain  is  declared  to  be  an  ele- 
ment of  damage  for  which  recovery  may  be  had  where  the 
injury  flows  directly  from  the  act  complained  of  as  a  conse- 
quence thereof.^  Again,  in  estimating  the  damages  in  such  a 
case  all  the  elements  of  damage  caused  thereby  and  which  tend 
to  diminish  the  value  of  the  property  should  be  considered.'' 
And  where  none  of  the  property  has  been  taken  for  a  public 
improvement  it  has  been  determined  that  in  estimating  the 
damages  therefrom,  the  entire  improvement  made  by  the  city 
should  be  considered  and  not  merely  a  part  of  it.^ 

§  2184.  Measure  of  damages  generally  where  property 
is  taken. — The  measure  of  damages  where  property  is  taken 
for  a  public  use  is  generally  the  market  value  of  such  prop- 
erty.''    Such  value  is  declared  to  be  the  amount  for  which  the 


1  Allmon  V.  Chicago,  P.  &  M.  R. 
Co.,  155  111.  17;  39  N.  E.  569; 
Chicago  V.  Anglum,  104  111.  App. 
188;  Jacksonville  v.  Loar,  65  111. 
App.  218;  Centralia  v.  Wright,  58 
111.  App.  51;  Paducali  v.  Allen,  23 
Ky.  L.  Eep.  701;  63  S.  W.  981; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  O'Neill, 
58  Neb.  239;  78  N.  W.  521;  13  Am. 
&Eng.  K.  Caa.  N.  S.  371;  Omaha 
Belt  R.  Co.  V.  McDermott,  25  Neb. 
714;  41  N.  W.  648;  Shano  v.  Fifth 
Ave.  &  H.  S.  B.  Co.,  189  Pa.  St.  245; 
42  Atl.  128;  43  W.  N.  C.  387;  29 
Pitts.  L.  J.  N.  S.  270;  In  re  Chatham 
St.,  16  Pa.  Super.  Ct.  103.  But  see 
Hartman  v.  Tully  Pipe  Line  Co.,  71 
Hun  (N.  Y.),  367;  25  N.  Y.  Supp. 
24;  55  N.  Y.  St.  R.  28,  wherein  itisde- 
cided  that  the  measure  of  damages 
for  the  construction  of  a  salt  water 

2238 


pipe  line  in  the  street  is  the  loss  of 
rental  value. 

2  Chicago,  S.  F.  &  C.  R.  Co.  v.  Mc- 
Grew  (Mo.),  15  S.  W.  931. 

8  Durham  &  N.  R.  Co.  v.  Bullock 
Church,  104  N.  C.  525;  10  S.  E.   761. 

«  Wichita  &  W.  R.  Co.  v.  Kuhn, 
38  Kan.  104;  16  Pac.  75;  Chicago,  R. 
I.  &  P.  R.  Co.  V.  O'Neill,  58  Neb. 
239;  78  N.  W.  521;  13  Am.  &  Eng.  E. 
Cas.  N.  S.  371;  Blakely  v.  Chicago, 
K.  &  N.  R.  Co.,  25  Neb.  207;  40  N. 
W.  956;  Weyer  v.  Chicago,  W.  &  N. 
R.  Co.,  68  Wis.  180;  31  N.  W.  710. 

^  Chicago  V.  Anglum,  104  111.  App, 
188. 

"San  Diego  Land  &  T.  Co.  v. 
Neale,  88  Cal.  50;  25  Pac.  977;  11  L. 
R.  A.  604;  Muller  v.  Southern  Pac. 
R.  R.  Co.,  83  Cal.  240;  23  Pac.  265; 
Colorado  C.  R,  Co,  v.  Allen,  13  Colo. 
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property  could  be  sold  in  the  open  market,'  not  at  a  forced 
sale "  or  under  special  or  extraordinary  circumstances,'  but  un- 
der ordinary  circumstances,'"  such  as  if  the  owner  were  to  go 
upon  the  market  voluntarily  and  offer  the  property  for  sale," 
with  a  reasonable  time  to  effect  the  sale.''  Again,  it  has  been 
determined  that  such  value  is  to  be  estimated  on  the  basis  of 
what  a  present  purchaser  would  be  willing  to  pay  for  the  prop- 
erty in  the  condition  in  which  it  is  in,'^  or  the  amount  for 
which  it  would  sell  at  a  private  sale.'^  And  where,  owing  to 
peculiar  circumstances  affecting  the  property  taken,  such  as 
its  peculiar  shape,  surroundings  or  limited  uses  to  which  it 
may  be  applied,  it  has  no  general  market  value,  it  is  held  that 


229;  22  Pac.  605;  United  States  v. 
Morris,  23  Wash.  L.  Rep.  745;  24 
Wash.  L.  Kep.  168;  Georgia  S.  F.  E. 
Co.  V.  Small,  81  Ga.  355;  13  S.  E. 
515;  47  Am.  &  Eng.  R.  Gas.  116;  Spo- 
kane &  P.  E.  Co.  V.  Lieulien  (Id.); 
29  Pac.  854;  Davis  v.  Northwestern 
Elev.  R.  Co.,  170  111.  595;  48  N.  E. 
1058;  9  Am.  &  Eng.  E.  Gas.  N.  S. 
452;  Sanitary  Dist.  v.  Loughran,  160 
111.  362;  43  N.  B.  359;  Everett  v. 
Union  Pac.  R.  Co.,  59  Iowa,  243; 
Chicago,  K.  &  W.  R.  Co.  v.  Parsons 
(Kan.),  32  Pac.  1083;  Teele  v.  Bos- 
ton, 165  Mass.  88;  42  N.  E.  506;  Chi- 
cago, E.  I.  &  P.  R.  Co.  V.  George, 
145  Mo.  88;  47  S.  W.  11;  Chicago, 
R.  I.  &  P.  E.  Co.  V.  Buel,  56  Neb. 
205;  76  N.  W.  571;  Virginia  &  T.  R. 
E.  Co.  V.  Elliott,  5  Nev.  358;  Trim- 
mer v.  Penn.  P.  &  B.  R.  Co.,  55  N.  J. 
L.  46;  26Atl.  932;  In  re  New  York, 
24  App.  Div.  (N.Y.)  7;49N.  Y.  Supp. 
119;  Langdon  V.  New  York,  59  Hun 
(N.  Y.),  434;  37  N.  Y.  St.  E.  99;  13 
N.  Y.  Supp.  864;  In  re  Eiverside 
Park  Extension,  27  Misc.  E.  (N.  Y. ) 
373;  58  N.  Y.  Supp.  963;  Lorain 
Street  E.  Co.  v.  Sinning,  3  Ohio  Dec. 
621;  Shenango  &  A.  E.  R.  Co.  v. 
Braham,79  Pa.  St.  447;  San  Antonio 
&  A.  P.  E.  Co.  V.  Huunlcut,  18  Tex. 
Civ.  App.  310;  44  S.  W.  5.35;  Sennott 


V.  St.  Johnsbury  &  L.  C.  R.  Co.,  59 
Vt.  226;  9  Atl.  554;  Reg.  v.  Clarke,  5 
Can.  Exch.  64. 

'  Santa  Ana  v.  Brunner,  132  Gal. 
234;  64  Pac.  287. 

8  Lawrence  v.  Boston,  119  Mass. 
126. 

^Tedensv.  Chicago  Sanitary  Dist., 
149  111.  87;  36  N.  E.  1033;  Brown  v. 
Calumet  River  E.  Co.,  125  111.  664; 
18  N.  E.  283 ;  Lawrence  v.  Boston, 
119  Mass.  126. 

1°  Tedens  v.  Chicago  Sanitary  Dist., 
149  111.  87;  36  N.  E.  1033;  Brown  v. 
Calumet  River  E.  Co.,  125  111.  664;  18 
N.  E.  283. 

11  Little  Eock  Junction  E.  Co.  v. 
Woodrufe,  49  Ark.  381;  5  S.  W.  792; 
4  Am.  St.  E.  51. 

^  Little  Eock  Junction  E.  Co.  v. 
Woodruff,  49  Ark.  381;  5  S.  W.  792; 
4  Am.  St.  E.  51;  Thomas  v.  County 
Comrs.,  5  Ohio  N.  P.  449. 

"Cedar  Rapids,  I.  F.  &  N.  W.  E. 
Co.  V.  Eyan,  37  Minn.  38;  33  N.  W. 
6;  Pennsylvania  Schuylkill  Valley 
E.  Co.  V.  Cleary,  126  Pa.  St.  442;  17 
Atl.  468;  23  W.N.  C.  529. 

M  Shreveport  &  E.  E.  Valley  R.  Co. 
V.  Hinds,  50  La.  Ann.  781;  24  So. 
287;  13  Am.  &  Eng.  R.  Gas.  N.  S. 
325. 
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the  market  value  of  adjoining  land  which  is  similar  may  be 
considered  ;  or  if  it  is  a  pait  of  a  tract  and  the  entire  tract  is 
of  the  same  average  quality,  character  and  capacity,  then  it  is 
held  that  the  market  value  per  acre  of  the  entire  tract  will  con- 
trol.^ 


§  3185.  Use  of  land  as  affecting  estimate. — In  estimating 
the  damages  to  be  allowed  where  property  is  taken  for  a  pub- 
lic use,  the  recovery  is  not  limited  to  the  value  in  connection 
with  a  particular  purpose  for  which  it  may  be  used  but  all  its 
capabilities  or  uses  to  which  it  may  be  adapted  should  be  con- 
sidered in  order  to  determine  the  market  value.'^  So  it  has 
been  decided  that  the  fact  may  properly  be  considered  that  the 
land  was  in  a  neighborhood  which  was  ripe  for  city  improve- 
ments so  that  it  could  and  would  have  been  sold  at  the  time 
by  the  foot  instead  of  as  farm  land."    So  the  fact  that  land  is 


1*  Ohio  S.  R.  Co.  V.  Snyder,  5  Ohio 
N.  P.  461. 

i«  Payne  v.  Kansas'*  A.  V.  R.  Co., 
46  Fed.  546;  In  re  Rugheimer,  36 
Fed.  376;  Laflin  v.  Chicago,  W.  & 
N.  R.  Co.,  33  Fed.  415;  Muller  v. 
Southern  Pac.  R.  R.  Co.,  83  Cal. 
240;  23  Pac.  265;  Denver  &  R.  G.  R. 
Co.  V.  Griffith,  17  Colo.  598;  31  Pac. 
171;  Rock  Island  &  P.  R.  Co.  v. 
Leisy  Brew.  Co.,  174  111.  547;  51 
N.  E.  572;  Galesburg  &  G.  E.  R. 
Co.  V.  Milroy,  181  111.  243;  54  N.  E. 
939;  Brown  v.  Calumet  Riv.  K.  Co., 
125  111.  664;  18  N.  E.  283;  West  Vir- 
ginia, P.  &  T.  R.  Co.  T.  Gibson,  15 
Ky.  L.  Rep.  7;  21  S.  W.  1055;  May 
V.  Boston,  158  Mass.  21;  32  N.  E. 
902 ;  Cedar  Rapids,  I.  F.  &  N.  W. 
R.  Co.  V.  Ryan,  37  Minn.  38;  33  N.  W. 
6;  St.  Louis  Terminal  R.  Co.  v.  Hil- 
ger,  139  Mo.  315;  40  S.  W.  947;  Miss- 
issippi Bridge  Co.  v.  Ring,  58  Mo. 
491 ;  CuiTie  v.  Waverly  &  N.  T.  B.  R. 
Co.,  52  jST.  J.  L.  381 ;  13  N.  J.  L.  J.  228 ; 
20  Atl.  56;  Goodwin  v.  Cincinnati  & 
W.  C.  Co.,  18  Ohio  St.  169;  Hamilton 
V.  Pittsburg,  B.  &  L.  E.  R.  Co.,  190 
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Pa.  St.  51;  42  Atl.  369;  13  Am.  & 
Eng.  R.  Cas.  376;  Wilson  v.  Equit- 
able Gas  Co.,  152  Pa.  St.  566;  25 
Atl.  635;  31  W.  N.  C.  451;  23  Pitts. 
L.  J.  N.  S.  349;  Alloway  v.  Nash- 
ville, 88  Tenn.  510;  13  S.  W.  123;  8 
L.  R.  A.  123;  29  Am.  &  Eng.  Corp. 
Cas.  372;  San  Antonio  &  A.  P.  R. 
Co.  V.  Hunnicutt,  18  Tex.  Civ.  App. 
310;  44  S.  W.  535;  Austin  v.  Walsh 
(Tex.  Civ.  App.),  34  S.  W.  324; 
Seattle  &  M.  R.  Co.  v.  Murphine,  4 
Wash.  448;  30  Pac.  720;  12  Ry.  & 
Corp.  L.  J.  165;  Esch  v.  Chicago, 
M.  &  S.  F.  R.  R.  Co.,  72  Wis.  229;  39 
N.  W.  129.  Compare  Snodgrass  v. 
Chicago,  152  111.  600;  38  N.  E.  790; 
Concordia  Cera.  Assn.  v.  Minnesota 
&  N.  W.  R.  Co.,  121  111.  199;  12  N. 
E.  536;  McKinneyv.  Nashville,  102 
Tenn.  131;  52  S.  W.  781. 

"  Worden  v.  Philadelphia,  167  Pa. 
St.  523 ;  31  Atl.  928.  See  South  Park 
Comrs.  V.  Dunlevy,  91  111.  49; 
Chicago,  K.  &  N.  R.  Co.  v.  David- 
son, 49  Kan.  589;  31  Pac.  131;  Cincin- 
nati Ry.  Co.  V.  Longworth,  30  Ohio 
St.   108;  Schuylkill  River  E.  S.  R. 
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specially  adaptable  for  dock  property  may  be  considered ;  ^  or 
for  the  raising  of  particular  kinds  of  produce ;  ^  or  for  rail- 
road purposes  ;  ^  or  for  the  purpose  for  which  it  is  sought  to 
condemn  it.*^  And  it  has  been  decided  that  the  business  or 
demands  of  the  locality  which  may  be  reasonably  expected  in 
the  immediate  future  may  be  considered.^  And  where  a  lot  is 
taken  for  depot  purposes  its  increased  value  by  reason  of  the 
anticipated  construction  of  a  depot  in  that  locality  is  a  factor 
to  be  considered  in  determining  the  amount  of  damages  to  be 
awarded.^  It  has,  however,  been  decided  that  the  value  of 
property  taken  should  not  be  determined  by  taking  into  con- 
sideration the  necessary  cost  of  putting  it  into  condition  for 
certain  purposes  and  the  probable  income  and  profit  resulting 
therefrom ;  ^  nor  by  the  necessities  of  the  party  seeking  to 
condemn  it.*  Again,  where  farm  land  is  condemned  for  the 
purpose  of  using  the  gravel  thereon  as  ballast,  the  actual  value 
of  the*  land  as  farm  land  should  control  where  there  is  no 
market  for  the  gravel.* 

§  2186.  Where  part  of  tract  of  land  taken. — Where  part 
of  a  tract  is  taken  the  measure  of  damages  should  be  a  just 
compensation  for  the  loss  which  the  owner  has  actually  sus- 
tained in  the  value  of  his  property  thereby.^    So  in  assessing 


Co.  V.  Stooker,  128  Pa.  St.  238;  24 
W.  N.  C.  455;  18  Atl.  399. 

w  Kock  Island  &  P.  K.  Co.  v.  Leisy 
Brew.  Co.,  174  111.  547;  51  N.  E.  572. 

"  Chicago  &  Evanston  R.  E.  Co. 
V.  Jacobs,  110  111.  414;  Gardner  v. 
Brookline,  127  Mass.  358. 

2°  Currie  v.  Waverly  &  N.  T.  B.  K. 
Co.,  52  N.  J.  L.  381 ;  13  N.  J.  L.  J.  228; 
20  Atl.  56;  Matter  of  New  York, 
Lack.  &  W.  R.  Co.,  27  Hun  (N.  Y.), 
116.  Examine  United  States  v.  Seu- 
fert,  78  Fed.  520;  United  States  v. 
TafEe,  78  Fed.  524. 

21  Spring  Valley  Waterworks  v. 
Drinkhouse,  92  Cal.  528;  28  Pac.  681. 

22  Gulf,  C.  &  S.  F.  R.  Co.  V.  Burger 
(Tex.  Civ.  App.),  45  S.  W.  613. 

28  SnoufEer  v.  Chicago  &  N.  W.  E. 
14] 


Co.,  105  Iowa,  681;  75  N.  W.  501;  11 
Am.  &  Eng.  E.  Cas.  N.  S.  571. 

24  San  Diego  Land  &  T.  Co.  v. 
Neale,  88  Cal.  50;  25  Pac.  977;  11 
L.  R.  A.  604. 

25  San  Diego  Land  &  T.  Co.  v. 
Neale,  88 Cal.  50;  25  Pac. 977;  Molton 
V.  Newbury  port  Water  Co.,  1.37 
Mass.  164;  St.  Louis,  K.  &  N.  W. 
E.  Co.  V.  Knapp,  Stout  &  Co.,  160 
Mo.  396;  61  S.  W.  300;  Virginia  & 
Truckee  Ey.  Co.  v.  Elliott,  5  Nev. 
358;  Ohio  S.  R.  Co.  v.  Snyder,  5 
Ohio  N.  P.  461. 

28  Vezina  v.  Eeg.,  17  Can.  Sup.  Ct. 
E.  1;  44  Am.  &  Eng.  E.  Cas.  73. 

2'  Laflin  v.  Chicago,  W.  &  N.  E. 
Co.,  33  Fed.  415;  Cedar  Eapids,  L  F. 
&  N,  W.  E.  Co.  V.  Ryan,  37  Minn. 
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the  damages,  not  merely  the  value  of  the  part  taken  should  be 
considered,  but  it  is  also  proper  to  take  into  consideration  all 
facts  which  produce  injury  to  that  not  taken.^  And  where 
part  of  a  tract  of  land  is  taken  for  a  public  use  the  measure  of 
damages  will  be  the  diminution  in  the  value  of  such  tract  caused 
thereby,'''  or  as  is  declared  in  some  cases  the  value  of  the  part 
taken  together  with  an  allowance  of  the  diminution  in  the 
value  of  the  remainder.*    So  it  has  been  decided  that  where 


38;  33  N.  W.  6;  Chicago  K.  &  N.  K. 
Co.  V.  Wiebe,  25  Neb.  542;  41  N.  W. 
297. 

28  Siedler  v.  Seely,  8  Colo.  App. 
499;  46Pac.  848;  Louisville,  St.  L.  & 
T.  K.  Co.  V.  Barrett,  13  Ky.  L.  Kep. 
57;  16  S.  W.  278;  Cedar  Eapids,  I.  F. 
&  N.  W.  E.  Co.  V.  Eyan,  37  Minn. 
38;  33  N.  W.  6;  Chicago,  E.  I.  &  P. 
E.  Co.  V.  George,  145  Mo.  38;  47  S. 
W.  11;  Bennett  v.  Woody,  137  Mo. 
377;  38  S.  W.  972;  Chicago,  K.  &  N. 
E.  Co.  V.  Wiebe,  25  Neb.  542;  41  N. 
W.  297;  Northeastern  Neb.  E.  Co. 
V.  Frazier,  25  Neb.  42;  40N.  W.  604; 
State,  Mangles  v.  Hudson  County 
Bd.,  55  N.  J.  L.  88;  17  L.  E.  A.  785; 
25  Atl.  322;  Kersey  v.  Schuylkill 
Elver  E.  S.  E.  Co.,  133  Pa.  St.  234; 
19  Atl.  553;  7  L.  E.  A.  409;  25  W. 
N.  C.  455;  20  Pitts.  L.  J.  N.  S.  391; 
47  Phila.  Leg.  Int.  157;  Canin  Creek 
Dist.  Bd.  V.  Kanav^ha  &  M.  E.  Co., 
44  W.  Va.  71;  10  Am.  &  Eng.  E. 
Cas.  N.  S.  767. 

29  Colbert  County  Comrs.  v.  Street, 
116  Ala.  28;  22  So.  629;  Chicago,  B. 
&  N.  E.  Co.  V.  Bovraian,  122  111. 
595;  13  N.  E.  814;  Concordia  Cem. 
Assoc.  V.  Minnesota  &  N.  W.  E.  Co., 
121111.  199;  12N.E.536;  Bennett  v. 
Marion,  106  Iowa,  628;  76  N.  W. 
844;  Wichita  &  W.  E.  Co.  v.  Kuhn, 
38  Kan.  104;  16  Pac.  75;  Chicago,  K. 
&  N.  E.  Co.  V.  Broquet,  47  Kan.  571; 
28  Pac.  717;  Covington  &  C.  E.  E.  & 
T.  &B.  Co.  V.  EufEra,  19  Ky.  L.  Eep. 
284;  40  S.  W.  383;  DriscoU  v.  Taun- 

2242 


ton,  160  Mass.  486;  36  N.  E.  495; 
Haynes  v.  Duluth,  47  Minn.  458;  50 
N.  W.  693;  Chicago,  E.  I.  &  P.  E. 
Co.  V.  George,  145  Mo.  38;  47  S.  W. 
11;  Eogan  v.  Kansas  City  &  S.  E.  E. 
Co.,  144  Mo.  623;  46  S.  W.  602;  Kan- 
sas City  S.  B.  E.  Go.  v.  Noroross,  137 
Mo.  415;  38  S.  W.  299;  Packard  v. 
Bergen  Neck  E.  Co.,  54  N.  J.  L.553; 
25  Atl.  506;  In  re  Eiverside  Drive, 
83  Hun  (N.  T.),  50;  31  N.  Y.  Supp. 
735;  64  N.  Y.  St.  E.  366;  In  re  Union 
Elev.  E.  Co.,  55  Hun  (N.  Y.),  611;  30 
N.  Y.  St.  E.  164;  8N.  Y.  Supp.  813; 
Schaible  v.  Lake  Shore  &  M.  S.  E. 
Co.,  3  Ohio  Dec.  233;  Struthers  v. 
Philadelphia  &  D.  C.  E.  Co.,  174  Pa. 
St. 291;  34 Atl.  443;  38 W.N.  C.  120; 
Eobinson  v.  Pennsylvania  E.  Co.,  6 
Pa.  Super.  Ct.  383 ;  Galbraith  v. 
Philadelphia  Co.,  2  Pa.  Super.  Ct. 
359;  McLeod  v.  Eeg.,2  Can.  Excheq. 
106. 

=0  Laflin  v.  Chicago,  W.  &  N.  E. 
Co.,  33  Fed.  415;  Galesburg  &  G.  E. 
E.  Co.  V.  Milroy,  181  111.  243;  54  N. 
E.  939;  Florence  E.  D.  &  W.  V.  E. 
Co.  V.  Shepherd,  50  Kan.  438;  31 
Pac.  1002;  Omaha,  H.  &  G.  E.  Co.  v. 
Doney,  3  Kan.  App.  515;  43  Pac.  831; 
3  Am.  &  Eng.  E.  Cas.  N.  S.  144;  Pol- 
lock V.  Maysville  &  B.  S.  E.  Co.,  19 
Ky.  L.  Eep.  1717;  44  S.  W.  359;  14 
Am.  &  Eng.  E.  Cas.  N.  S.  821;  Louis- 
ville &  N.  E.  Co.  V.  Asher,  12  Ky.  L. 
Eep.  815;  15  S.  W.  517;  Chicago,  E. 
I.  &  P.  E.  Co.  V.  Buel,  56  Neb.  205; 
76  N.  W.  571;  In  re  New  York,  39 
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by  the  taking  of  land  a  strip  is  left  whicli  is  inaccessible  to  the 
owner,  he  may  recover  the  diminished  value  thereof.^'  And 
where  mineral  land  is  appropriated  by  a  natural  gas  company 
for  the  laying  of  its  pipe  line,  the  recovery  will  not  be  limited 
to  an  allowance  merely  for  the  value  of  minerals  in  places 
needed  for  support,  but  may  be  determined  in  view  of  the  effect 
of  the  appropriation  upon  the  whole  property.^  Again,  in  de- 
termining the  damages  due  to  the  remaining  land,  all  the  in- 
conveniences directly  caused  to  the  same  by  the  taking  may  be 
considered.^  So  any  hindrances  caused  thereby  in  the  uses 
of  the  property  may  be  taken  into  consideration,^'  or  any  injury 
which  is  actual  and  not  remote  or  speculative.^  But  it  is  de- 
cided that  no  damages  beyond  the  value  of  the  land  actually 
taken  are  recoverable  where  the  remainder  of  the  land  is  suit- 
able for  manufacturing  purposes  and  its  value  as  such  is  en- 
hanced at  least  to  the  extent  that  it  is  damaged  for  subdivision 
for  residence  purposes.^^ 

§  3187.  Entire  tract — What  may  be  considered  as. — In 

estimating  the  damages  which  may  be  recovered  for  taking 
part  of  a  tract  of  land,  the  question  as  to  what  constitutes  an 
entire  tract  is  oftentimes  a  difficult  one.  In  this  connection 
the  rule  is  stated  that  "  In  general  it  is  so  much  as  belongs  to 
the  same  proprietor  as  that  taken,  and  is  continuous  with  it 
and  used  together  for  a  common  purpose."  ^'  So  it  has  been  de- 
termined that  land  may  be  considered  as  one  tract  in  the 
assessment  of  damages,  where  it  is  used  for  one  general  pur- 


App.  Div.  (N.  Y.)  589;  57  N.  Y. 
Supp.  657;  Loraine  Street  E.  Co.  v. 
Sinning,  3  Ohio  Deo.  621 ;  Giersa  v. 
Dennison  &  P.  S.  E.  Co.  (Tex.  Civ. 
App.),  45  S.  W.  925;  Canin  Creek 
Bd.  V.  Kanawha  &  M.  E.  Co.,  44  W. 
Va.  71;  29  S.  E.  503;  10  Am.  &Eng. 
E.  Cas.  N.  S.  767. 

81  Lyons  v.  United  States,  26  Ct. 
CI.  31. 

32  Davis  V.  Jefferson  Cras  Co.,  1  Pa. 
Adv.  E.  25;  23  Atl.  218;  29  W.  N. 
C.  165;  22  Pitts.  L.  J.  N.  S.  237. 


33  Omaha,  H.  &  G.  E.  Co.  v.  Doney, 
3  Kan.  App.  515;  43Pao.  831;  3  Am. 
&  Eng.  E.  Cas.  N.  S.  144. 

w  Sullivan  v.  North  Hudson 
County  E.  Co.,  51  N.  J.  L.  518;  18 
Atl.  689;  40  Am.  &  Eng.  E.  Cas.  324. 

35  Ohio  S.  E.  Co.  v.  Snyder,  5 
Ohio  N.  P.  461. 

38  St.  Louis,  O.  H.  &  C.  E.  Co.  v. 
Fowler,  142  Mo.  670;  44  S.  W.  771; 
10  Am.  &  Eng.  E.  Cas.  N.  S.  405. 

3'  Lewis  on  Eminent  Domain  (ed. 
1888),  sec.  475.  See  Ohio  S.  E.  Co. 
V.  Snyder,  5  Ohio  N.  P.  461. 
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pose  though  it  may  have  been  subdivided  into  lots,^  or  may- 
consist  of  government  subdivisions,*  or  though  a  part  thereof 
is  separated  from  the  part  condemned  by  a  legally  established 
way  which  is  not  visible  on  the  surface  of  the  ground,*  or  by  a 
cattle  drive,^'  or  by  a  street.^  Again,  where  land  has  been 
treated  as  an  entirety  it  has  been  decided  that  it  may  be  so 
considered  in  the  assessment  of  damages  though  one  portion  of 
it  is  adapted  to  one  use  and  another  portion  to  a  different  use.^ 
But  where  lots  owned  by  the  same  person  are  divided  by 
streets  which  are  used  for  travel  and  the  lots  are  used  sepa- 
rately and  are  not  held  for  sale  as  one  parcel,  they  will  be  con- 
sidered as  distinct  and  separate  parcels.**  And  a  farm  will 
not  be  considered  as  an  entire  tract  in  the  assessment  of  dam- 
ages where  it  consists  of  distinct  parcels  of  land  which  are 
separated  by  lands  which  are  not  owned  by  the  owner  of  the 
farm,  and  over  which  he  has  no  private  right  of  way.** 

§  2188.  Allowance  for  benefits. — In  estimating  the  com- 
pensation which  the  owner  of  a  tract  of  land  is  entitled  to 
recover  where  a  part  has  been  taken  for  a  public  use,  much 
discussion  has  arisen  as  to  the  question  whether  benefits  should 
be  considered.*^  As  to  this  question  it  may  be  stated  generally 
that  as  the  owner  of  land  is  entitled  to  a  just  compensation 
only,  and  as  the  one  taking  the  land  is  acting  in  the  exercise 
of  a  right  conferred  by  law,  it  would  only  be  reasonable  and 


38  Cedar  Bapids,  I.  F.  &  N.  W.  R. 
Co.  V.  Eyan,  36  Minn.  546;  33  N.  W. 
35;  Kansas  City  S.  B.  R.  Co.  v.  Nor- 
cross,  137  Mo.  415;  38  S.  W.  299; 
Atchison  &  N.  E.  Co.  v.  Boerner 
(Neb.),  51  N.  W.  842. 

39  Chicago,  M.  &  St.  P.  E.  Co.  v. 
Baker,  102  Mo.  553;  15  S.  W.  64. 
See  Chicago,  K.  &  W.  E.  Co.  v. 
Brunson,  43  Kan.  371;  23  Pac.  495; 
Lewis  on  Eminent  Domain  (ed.  1888), 
sec.  475. 

«  Lincoln  v.  Com.,  164  Mass.  368; 
41  N.  E.  489. 

«  Union  P.  E.  Co.  v.  Peet  Bros. 
Mfg.  Co.,  58  Kan.  197;  48  Pac.  860. 

«2  Cox  V.  Mason  City  &  Ft.  D,  E. 
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Co.  (Iowa),  41  N.  W.  475;  Peck  v. 
Superior  Short  Line  E.  Co.,  36  Minn. 
341;  31  N.  W.  217;  Union  Elevator 
Co.  V.  Kansas  City  Suburban  B.  E. 
Co.,  135  Mo.  353;  36  S.  W.  1071. 

^3  Doud  V.  Mason  City  &  P.  D.  E. 
Co.  (Iowa),  41  N.  W.  65. 

«  Wellington  v.  Boston  &  M.  E. 
Co.,  164  Mass.  380;  41  N.  E.  652. 

15  Cameron  v.  Chicago,  M.  &  St. 
P.  E.  Co.  (Minn.),  43  N.  W.  785. 

*^  This  question  is  considered  at 
length  by  Mr.  Lewis  in  his  "  Treat- 
ise on  the  Law  of  Eminent  Domain," 
sees.  465-476,  wherein  the  numerous 
decisions  are  examined. 
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fair  that  benefits  should  be  considered  in  determining  the  com- 
pensation to  be  given.  So  an  allowance  for  special  benefits  is 
now  favored  in  nearly  all  the  states,^^  though  in  some  cases  it 
is  decided  that  in  estimating  the  value  of  the  land  taken,  no 
allowance  for  benefits  to  the  remainder  should  be  considered,''^ 
while  in  others,  it  is  determined  that  such  benefits  may  be 
considered  in  assessing  damages  whether  for  the  value  of  the 
part  taken  or  for  injury  to  the  rest.*  Again,  in  some  states 
general  benefits  may  be  considered,*'  though  the  proper  rule, 
irrespective  of  any  constitutional  or  statutory  provision,  would 
seem  to  be  that  benefits,  which  have  been  received  and  are 
shared  in  common  with  the  community  at  large  should  not  be 
taken  into  consideration.^     And  this  is  the  rule  in  many  states. 


*'  Bauman  v.  Boss,  167  IT.  S.  548; 
25  Wash.  L.  Eep.  358;  17  Sup. 
Ct.  Eep.  966,  rev'g  24  Wash.  L. 
Eep.  278,  635,  662;  8  App.  D.  C. 
393;  9  App.  D.  C.  260,  289;  Crlbbs  v. 
Benedict,  64  Ark.  555;  44  S.  W.  707; 
Lake  Shore  &  M.  S.  E.  Co.  v.  Balti- 
more &  Ohio  &  C.  K.  Co.,  149  III. 
272;  37  N.  E.  91;  Butchers'  Slaugh- 
tering &  M.  A.  V.  Com.,  169  Mass. 
103;  47  N".  E.  599 ;  McEeesick  v.  Still- 
water, 44  Minn.  372;  46  N.  W.  769; 
Eives  V.  Colombia,  80  Mo.  App.  173 ; 
2  Mo.  App.  Eepr.  537;  Newman  v. 
Metropolitan  Elev.  E.  Co.,  118  N.  Y. 
618;  30  N.  T.  St.  E.  36;  23  N.  E.  901; 
7  L.  E.  A.  289;  Eich  v.  New  York 
Elev.  E.  Co.,  14  N.  Y.  Supp.  167; 
Gray  v.  Manhattan  Elev.  E.  Co.,  12 
N.  Y.  Supp.  542;  35  N.  Y.  St.  E.  32  ; 
9  Ry.  &  Corp.  L.  J.  147;  Ohio  South- 
ern E.  Co.  V.  Eawlins,  29  Ohio  L.  J. 
260;  Mahaffey  v.  Beech  Creek  E. 
Co.,  163  Pa.  St.  158;  29  Atl.  881; 
Gorgas  v.  Phila.  H.  &  P.  E.  Co.,  144 
Pa.  St.  1;  22  Atl.  715;  28  W.  N.  C. 
436;  48  Phila.  Leg.  Int.  499;  Fisher 
V.  Baden  Gas  Co.,  138  Pa.  St.  301;  22 
Atl.  29;  Blair  v.  Charleston,  43  W. 
Va.  62;  35  L.  E.  A.  852;  26  S.  E.  341. 
See  Lewis  on  Eminent  Domain  (ed. 
1888),  sees.  467-471. 


^  Pacific  Coast  E.  Co.  v.  Porter, 
74  Cal.  261;  15  Pao.  774;  District  of 
Columbia  v.  Prospect  Hill  Cemetery, 
23  Wash.  L.  Eep.  162;  Washington 
Ice  Co.  V.  Chicago,  147  111.  327;  35 
N.  E.  378;  Drainage  Comrs.  v.  Volke, 
59  111.  App.  283;  Interstate  Consol. 
E.  T.  E.  Co.  v.  Simpson  (Kan.),  26 
Pac.  393;  Omaha  South  E.  Co.  v. 
Todd  (Neb.),  58  N.  W.  289;  Ohio  S. 
R.  Co.  V.  Snyder,  5  Ohio  N.  P.  461; 
James  Eiver  &  Kanawha  Co.  v.  Tur- 
ner, 9  Leigh  (Va. ),  313;  Washburn  v. 
Milwaukee  &  L.  W.  E.  Co.,  59  Wis. 
364.  See  Lewison  Eminent  Domain 
(ed.  1888),  sec.  467. 

«  Bauman  v.  Eoss,  167  U.  S.  548; 
25  Wash.  L.  Eep.  358;  17  Sup.  Ct. 
Eep.  966,  rev'g24  Wash.  L.  Eep.  278, 
635,  662;  8  App.  D.  C.  393;  9  App. 
D.  C.  260,  289;  Eldredge  v.  Bing- 
hamton,  120  N.  Y.  309;  24  N.  E.  462; 
30  N.  Y.  St.  E.  1007.  See  Lewis  on 
Eminent  Domain  (ed.  1888),  sec.  469. 

'^  See  Lewis  on  Eminent  Domain, 
sees.  468,  470. 

'1  Board  of  Levee  Inspectors  v. 
Crittenden,  94  Fed.  613;  36  C.  C.  A. 
418;  In  re  Eugheimer,  36  Fed.  376; 
Lake  Eoland  Elev.  R.  Co.  v.  Frick, 
86  Md.  259;  37  Atl.  650;  City  of 
Meridian    v.   Higgins  (Miss.  1902), 
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the  allowance  of  benefits  being  limited  to  those  which  are 
special,  it  being  declared  that  the  owner  is  entitled  to  enjoy 
those  which  are  common  to  the  community,  without  any  de- 
duction therefor.®  This  question  as  to  the  allowance  of  bene- 
fits is  in  some  states  determined  by  a  constitutional  or  statutory 
provision  under  which  it  is  decided  in  some  cases  that  they  are 
not  to  be  considered.^ 


§  2189.  Date  when  value  is  to  be  determined. — It  has 

been  variously  decided  that  the  measure  of  damages  for  the 
taking  of  land  is  to  be  determined  by  the  value  of  the  land  at 
the  time  it  is  taken  ;  ^  or  at  the  time  of  the  appropriation ;  ^  or 
at  the  date  of  the  filing  of  the  petition ;  *  or  at  the  date  of  the 
summons ;  ^  or  at  the  date  of  the  condemnation  proceedings ;  * 
or  at  the  time  of  the  condemnation  ;  ^  or  at  the  time  of  entry 


33  So.  1;  Dayton  v.  Lincoln  (Neb.), 
57  N.  W.  754;  State,  Mangles  v.  Hud- 
son County  Bd.,  55  N.  J.  L.  88;  25 
Atl.  322;  17  L.  E.  A.  785;  Sohaible 
V.  Lake  Shore  &  M.  S.  E.  Co.,  3 
Ohio  Dec.  233;  Toledo  Bending  Co. 
V.  Manufacturer's  E.  Co.,  2  Ohio  N. 
P.  317;  3  Ohio  Dec.  430;  Parker 
County  V.  Jackson,  5  Tex.  Civ.  App. 
36;  23  S.  W.  924.  See  Lewis  on 
Eminent  Domain  (ed.  1888),  sec.  471. 

^2  Geneva  v.  Peterson,  21  111.  App. 
454;  Whitely  v.  Mississippi,  W.  P.  & 
B.  Co.,  38  Minn.  523;  38  N.  W.  753; 
Chicago,  M.  &  St.  P.  K.  Co.  v. 
Baker,  102  Mo.  553;  15  S.  "W.  64; 
Schaller  v.  Omaha,  23  Neb.  325 ;  36 
N.  W.  533;  Wilmington  &  W.  E. 
Co.  V.  Smith,  99  N.  C.  131;  4  S.  E. 
287;  Beekman  v.  Jackson  County, 
18  Or.  283;  22  Pac.  1074;  Long  v. 
Harrisburg  &  P.  E.  Co.,  126  Pa.  St. 
143;  19  Atl.  39;  Eidgely  v.  West 
Fairmont,  46  W.  Va.  445 ;  33  S.  E.  235. 

63  San  Jos6  &  A.  E.  Co.  v.  Mayne, 
83  Cal.  566;  23  Pac.  522;  Davis  v. 
Northwestern  Elev.  E.  Co.,  170  111. 
595;  48  N.  E.  1058;  9  Am.  &  Eng.  R. 
Cas.  N.  S.  452;  Chicago,  K.  &  W.  E. 
Co.  V.  Woodward,  47  Kan.  191;  27 
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Pac.  836;  Glazier  v.  New  Jersey  & 
N.  T.  E.  Co.,  60  N.  J.  L.  353;  37  Atl. 
614;  Travis  County  v.  Trogden  (Tex.), 
31  S.  W.  358;  Enoch  v.  Spokane 
Falls  &  N.  E.  Co.,  6  Wash.  396;  33 
Pac.  966.  See  Lewis  on  Eminent 
Domain  (ed.  1888),  sec.  472. 

^  Spokane  &  P.  E.  Co.  v.  Lieulien 
(Id.),  29  Pao.  854;  Teele  v.  Boston, 
165  Mass.  88;  42  N.  E.  506;  Giersav. 
Dennison  &  P.  S.  E.  Co.  (Tex.  Civ. 
App.),  45  S.  W.  925. 

65  Chicago,  K.  &  W.  E.  Co.  v.  Par- 
sons (Kan.),  32  Pac.  1083. 

68  Davis  V.  Northwestern  Elev.  E. 
Co.,  170  111.  595;  48  N.  E.  1058;  9 
Am.  &  Eng.  E.  Cas.  N.  S.  452;  Fre- 
mont, E.  &  M.  V.  E.  Co.  V.  Bates 
(Neb.),  58  N.  W.  959;  57  Am.  &Eng. 
E.  Cas.  711. 

6'  San  Jos^  &  A.  E.  Co.  v.  Mayne, 
83  Cal.  566 ;  23  Pac.  522. 

68  Louisville,  N.  O.  &  T.  E.  Co.  v. 
Hopson,  73  Miss.  773;  19  So.  718. 

69  Leeds  v.  Camden  &  A.  E.  Co.,  53 
N.  J.  L.  229,  233;  San  Antonio  &  A. 
P.  R.  Co.  V.  Hunnicutt,  18  Tex.  Civ. 
App.  310;  44  S.  W.  535;  Allen  v. 
Missouri,  K.  &  T.  E.  Co.  (Tex.  Civ. 
App.),  25  S.  W.  826. 
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to  construct  its  road ; ""  or  at  the  time  when  the  company  first 
took  possession ;  *'  or  as  of  the  day  when  the  defendants  ac- 
quired the  right  to  the  property ;  ®  or  at  the  time  of  the  pas- 
sage of  the  act ;  ^  or  at  the  date  of  the  assessment  by  the 
commissioners.^  And  on  an  appeal  in  condemnation  proceed- 
ings, where  the  party  seeking  to  condemn  the  property  has 
neither  paid  nor  tendered  the  amount  of  the  original  award, 
it  has  been  decided  that  the  measure  of  damages  for  the  tak- 
ing is  the  value  at  the  time  of  the  trial  of  the  appeal,  and  not 
at  the  time  of  the  original  assessment.*^  Again,  it  has  been 
decided  in  England  that  where  copyhold  land  i&  taken  by  a 
railroad,  the  damages  should  be  computed  as  of  one  month 
after  the  entry  of  the  railroad  company,  or  three  months  after 
the  enrollment  of  the  conveyance,  whichever  first  happens.* 

§  2190.  Speculative  damages — Elements  not  to  Ibe  con- 
sidered. — In  estimating  the  damages  to  be  awarded  in  con- 
demnation proceedings,  mere  future  or  prospective  contingencies 
or  speculative  damages  should  not  be  considered.*'  So  specu- 
lative values  should  not  be  considered ;  '^  or  remote  contingen- 
cies, such  as  the  possible  frightening  of  horses  or  injuries  to 
persons  or  animals ;  ^  or  that  a  railroad  right  of  way  might  in 


eoMuller  v.  Southern  P.  B.  R.  Co., 
83  Cal.  240;  23  Pao.  265. 

61  Weir  v.  St.  Louis,  Ft.  S.  &  W.  R. 
Co.,  40  Kan.  130;  19  Pac.  316. 

62  Driver  v.Western  Union  Tel.  Co., 
32  Wis.  569;  14  Am.  Eep.  726. 

63  Mowry  v.  Boston,  1*73  Mass.  425 ; 
53  N'.  E.  885 ;  In  re  Riverside  Park 
Extension,  27  Misc.  (N.  Y.)  373;  58 
N.  Y.  Supp.  963. 

^  Cliioago,  M.  &  St.  P.  E.  Co.  v. 
Randolph  Town  Site,  103  Mo.  451; 
15  S.  W.  437;  In  re  New  York,  40 
App.  Div.  (N".  Y.)  281;  58  N.  Y. 
Supp.  58. 

66  Georgia  S.  &  F.  R.  Co.  v.  Small, 
87  Ga.  355;  13  S.  E.  515;  47  Am.  & 
Eng.  R.  Cas.  116. 

66  Lowther  v.  Caledonian  R.  Co. 
(C.  A.  1892),  1  Ch.  73,  rev'g  (1891), 
8  Ch.  493. 


6'  Twin  Lakes  Hydraulic  Gold  Min. 
S.  Co.  V.  Colorado  M.  E.  Co.  (Colo.), 
27  Pac.  258;  Chicago  &  A.  R.  Co.  v. 
Pontiao,  169  111.  155;  48  N.  E.  485;  9 
Am.  &  Eng.  R.  Cas.  N.  S.  382;  Ells- 
worth, M.  N.  &  S.  E.  R.-Co.  V.Max- 
well, 39  Kan.  651;  18  Pao.  819;  St. 
Louis,  K.  &  K.  W.  R.  Co.  v.  Knapp, 
Stout  &  Co.,  160  Mo.  396;  61  S.  W. 
300;  Clements  v.  Philadelphia  Co., 
3  Pa.  Super.  Ct.  14;  39  W.  N.  C.  299. 

68  St.  Louis,  K.  &  N.  W.  R.  Co.  v. 
Knapp,  Stout  &  Co.,  160  Mo.  396;  61 
S.  W.  300. 

69  Porterfield  v.  Bond,  38  Fed.  391 
Leroy  &  W.  R.  Co.  v.  Ross,  40  Kan 
519;  20  Pac.  197;  2  L.  R.  A.  217;  St, 
Louis,  K.  &  S.  W.  R.  Co.  v.  Ham- 
mers (Kan.  App.),  57  Pac.  550 
Southwestern  Mineral  R.  Co.  v.  Har- 
vey   (Kan.     App.),    54    Pac.    806 
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the  future  be  used  for  other  purposes  ;  ^  or  the  possibility  of 
unskillful  and  improper  construction  of  a  reservoir ; "  or  that 
the  railroad  company  may  at  some  future  time  remove  or  abol- 
ish a  farm  crossing  already  establish  ed.'^  And  where  the  relar 
tive  values  of  property  before  and  after  the  opening  of  a  street 
have  been  testified  to  by  experts,  the  possibility  of  municipal 
improvements  should  not  be  considered  as  an  independent 
claim  in  assessing  the  damages.'^  Again,  in  estimating  the 
damages  in  eminent  domain  proceedings,  injuries  sustained  by 
independent  trespasses  should  not  be  considered  ;  '^  or  damages 
resulting  from  a  tort ;  '^  or  from  the  lawless  acts  of  the  ones 
seeking  to  condemn  the  property ;  '^  or  where  land  is  taken 
for  a  pipe  line  damages  for  possible  future  leaking  of  the  pipes." 
And  where  the  owner  of  land  had  no  right  of  access  to  water 
which  was  not  common  to  the  public,  the  measure  of  damages 
for  the  taking  of  a  portion  of  his  land  should  not  include  an 
allowance  for  the  deprivation  of  such  right.''*  So  evidence 
that  the  access  to  property  is  affected  by  the  erection  of  a 
crossing  of  an  inclined  plane  railroad  over  a  street  has  been 
held  incompetent,  where  such  structure  does  not  rest  upon  or 
overhang  any  part  of  plaintiff's  land  within  or  without  the 
lines  of  the  street.'''  Again,  an  enhanced  rental  value  of  prop- 
erty, based  on  an  unlawful  use  thereof,  should  not  be  included.* 


Chicago,  B.  &  Q.  E.  Co.  v.  Shafer, 
49  Neb.  25;  68  N.  W.  342;  Pore  v. 
Western  N.  C.  R.  Co.,  101  N.  C.  626; 
8  S.  E.  335. 

">  Chicago,  B.  &  Q.  E.  Co.  v.  Chi- 
cago, 166  U.  S.  226,  258;  17  Sup.  Ct. 
581;  41  L.  Ed.  979,994. 

'1  Alloway  v.  Nashville,  88  Teim. 
510;  13  S.  W.  123;  29  Am.  &  Eng. 
Corp.  Cas.  372;  8  L.  E.  A.  123. 

rast.  Louis,  K.C.  &  C.  E.  Co.  v. 
North,  31  Mo.  App.  345. 

's  Eeyenthaler  v.  Philadelphia,  160 
Pa.  St.  195;  28  Atl.  840;  34  W.  N. 
C.  176. 

'*  Leavenworth,  N.  &S.  E.  Co.  v. 
Usher,  42  Kan.  637 ;  22  Pac.  734.    See 
Doud  V.  Mason  City  &  F.  D.  E.  Co. 
(Iowa),  41  N.  W.  65. 
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'5  Gregory  v.  Q-ulf  &  L  E.  Co. 
(Tex.  Civ.  App.  1899),  54  S.  W.  617. 

'*  Oregon  E.  &  Nav.  Co.  v.  Owsley, 
3  Wash.  Ter.  38;  13  Pac.  186. 

''Sickler  v.  United  States  Pipe 
Line  Co.,  3  Pa.  Dist.  E.  62;  11  Lano. 
L.  Eev.  198. 

'8  Gorgas  v.  Philadelphia,  H.  &  P. 
K.  Co.,  144  Pa.  St.  1;  22  Atl.  715;  28 
W.  N.  C.  436;  48  Phila.  Leg.  Int.  499. 

"Hartmau  v.  Pittsburg  Inclined 
Plane  Co.,  159  Pa.  St.  442;  28  Atl. 
145;  33  W.  N.  C.  559;  24  Pitts.  L.  J. 
N.  S.  447. 

80  Kingsland  v.  New  Tork,  110  N. 
T.  569;  18  N.  E.  435;  18  N.  T.  St.  E. 
701. 


EMINENT  DOMAIN. 


§§  2191,  2192 


And  it  has  also  been  decided  that  there  can  be  no  recovery  for 
the  value  of  ice  stored  in  an  icehouse  on  the  property  sought 
to  be  condemned,  where  the  owner  has  not  been  deprived  of 
the  right  to  remove  it ;  ^  or  for  the  expense  and  inconvenience 
incident  to  the  surrender  of  the  possession ;  ^  or  for  counsel 
fees ;  ^  or  for  the  removal  of  goods  from  the  building  con- 
demned.** 

§  2191.  Astonoise,  smoke,  etc. — In  estimating  the  damages 
recoverable  in  condemnation  proceedings  for  a  railroad  right  of 
way,  evidence  is  properly  admissible  as  to  damages  resulting 
from  noise  and  smoke  caused  by  the  operation  of  the  railroad.® 


§  2192.  As  to  danger  from  flres — Railroad  fires. — It  is 

proper,  in  eminent  domain  proceedings,  for  a  railroad  right  of 
way,  in  estimating  the  damages  to  that  part  of  an  owner's  land 
which  is  not  taken,  to  consider  the  danger  by  fire  from  passing 
engines  to  structures  upon  such  land  in  so  far  as  the  value  of 
the  property  is  thereby  depreciated.^    And  it  has  been  decided 


81  Missouri  P.  K.  Co.  v.  Porter,  112 
Mo.  361;  20S.W.  568. 

S2Eanlet  v.  Concord  E.  Co.,  62  N. 
H.  561 ;  In  re  Uxbridge  &  E.  E.  Co. 
(C.  A.),  L.  E.  43Cli.  D.536. 

8s  San  JosS  &  A.  E.  Co.  v.  Mayne, 
83  Cal.  556;  23  Pac.  522. 

'^Braunv.  Metropolitan  West  Side 
Elev.  E.  Co.,  166  111.  434;  46  N.  E. 
974. 

86  Wisconsin  C.  E.  Co.  v.  Wieozo- 
rek,  51  111.  App.  498;  Chicago  E.  L. 
S.  E.  Co.  V.  Darke,  50  111.  App.  280; 
Omaha,  H.  &  G.  E.  Co.  v.  Doney,  3 
Kan.  App.  515;  43  Pac.  831;  3  Am. 
&  Eng.  E.  Cas.  N.  S.  144;  Chesapeake 
&  O.  E.  Co.  T.  Smith,  21  Ky.  L.  Eep. 
175;  51  S.  W.  12;  15  Am.  &  Eng.  E. 
Cas.  N.  S.  641 ;  Walker  v.  Old  Colony 
&  N.  E.  Co.,  103  Mass.  10;  4  Am. 
Eep.  509;  Omaha  S.  E.  Co.  v.  Bee- 
son  (Neb.),  54  N.  W.  557;  Drucker 
T.  Manhattan  E.  Co.,  106  N.  T. 
157;  12  N.  E.  568;  Ode  v.  Manhat- 
tan E.   Co.,  56  Hun  (N.   Y.),   199; 


31  N.  T.  St.  E.  106;  9  N.  Y.  Supp. 
338;  Sobel  V.  New  York  Elev.  E.  Co., 
9  N.  Y.  Supp.  342;  31  N.  Y.  St.  E. 
114;  Durham  &  N.  E.  Co.  v.  Bullock 
Church,  104  N.  C.  525;  10  S.  E.  761; 
Wheeling  &  L.  E.  E.  Co.  v.  Mc- 
Laughlin, 15  Ohio  C.  C.  1;  7  Ohio  C. 
Dec.  647;  Comstock  v.  Clearfield  & 
M.  E.  Co.,  169  Pa.  St.  582;  32  Atl. 
431;  Fort  Worth  &  N.  O.  E.  Co.  v. 
Pearce,  75  Tex.  281;  12  S.  W.  864; 
Denison  &  P.  S.  E.  Co.  v.  Cummins 
(Tex.  Civ.  App.),  42  S.  W.  588;  Inre 
Scott,  6  Manitoba  L.  Eep.  198;  Lewis 
on  Eminent  Domain  (ed.  1888),  sec. 
230.  But  examine  Laflin  v.  Chicago, 
W.  &  N.  B.  Co.,  33  Fed.  415;  Louis- 
ville S.  E.  Co.  V.  Hooe,  18  Ky.  L. 
Eep.  521;  35  S.  W.  266;  New  Orleans, 
Ft.  J.  &.  G.  I.  E.  Co.  V.  Barton  (La. 
Ann.),  9  So.  19;  Phillips  v.  Phila- 
delphia &  E.  T.  E.  Co.,  184  Pa.  St. 
537;  39  Atl.  298. 

86  Texas  &  St.  L.  E.  Co.  v.  Cella, 
42  Ark.  528;  Denver  &  E.  G.  E.  Co. 
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that  in  awarding  damages  to  the  owner  of  lands  taken  for  a 
railroad,  the  exposure  of  the  remaining  land  to  fire  from  the 
railroad  engines  may  be  taken  into  consideration  notwith- 
standing the  company  is  by  statute  liable  for  any  fire  so 
caused."  But  it  is  held  that  in  proceedings  to  condemn  land 
for  the  laying  of  pipes  to  convey  natural  gas  that  damages 
should  not  be  allowed  for  probable  future  losses  by  fire  and 
explosions  as  independent  items  and  disconnected  from  the 
diminished  value  of  the  land.^ 

§  2193.  Injury  to  basiness,  etc. — The  measure  of  damages 
in  condemnation  proceedings  should  not,  it  has  been  determined, 
include  an  allowance  for  injury  to  business  or  loss  of  profits.® 
And  it  is  held  that  the  recovery  should  not  include  an  allow- 
ance for  damages  resulting  from  the  removal  of  goods   to 


■V.  Schmidt,  11  Colo.  56;  16  Pac. 
842;  Chicago,  P.  &  M.  E.  Co.  v.  At- 
terbury,  156  111.  281;  40  N.  E.  826; 
Chicago,  P.  &  M.  E.  Co.  v.  Moore,  63 
111.  App.  163;  St.  Louis,  Ft.  S.  &  W. 
E.  Co.  V.  McAulifE,  43  Kan.  185;  23 
Pac.  102;  Leroy  &  W.  E.  Co.  v. 
Boss,  40  Kan.  519;  20  Pac.  197;  2  L. 
E.  A.  217;  Pierce  v.  Worcester  &  N. 
E.  Co.,  105  Mass.  199;  Curtis  v.  St. 
Paul  &c.  E.  Co.,  20  Minn.  28;  Chi- 
cago, S.  F.  &.  C.  E.  Co.  V.  MoGrew 
(Mo.),  15  S.  W.  931;  Omaha  South 
Ey.  Co.  V.  Todd  (Neb.),  58  N.  W. 
289;  Addeu  v.  White  Mountains  E. 
E.  Co.,  55  N.  H.  413;  20  Am.  Eep. 
220;  Somerville  &.  C.  E.  Co.  v. 
Doughty,  22  N.  J.  L.  495 ;  Hatch  v. 
Cincinnati  &  I.  E.  Co.,  18  Ohio  St. 
92;  Hoffman  v.  Bloomsburg  &  S.  E. 
Co.,  143  Pa.  503;  22  Atl.  823;  28  W. 
N.  C.  361;  22  Pitts.  L.  J.  X.  S.  150; 
48  Phila.  Leg.  Int.  539;  Straits  of 
Canseau  Marine  E.  Co.  v.  Reg.,  2 
Can.  Excheq.  113;  But  Examine 
Lance  v.  Chicago,  M.  &  St.  P.  E.  Co., 
57  Iowa,  636;  St.  Louis,  K.  &  C.  E. 
Co.v.  North,  31  Mo.  App.  345,  351; 
Patten  v.  Northern  C.  E.  Co.,  33  Pa. 
St.  426;  75  Am.  Dec.  612. 
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8'  Adden  v.  White  Mountains  E. 
Co.,  55  N.  H.  413;  20  Am.  Eep.  220. 

88  Indiana  Mutual  Gas  &  O.  Co. 
V.  Jones,  14  Ind.  App.  55;42N.  E. 
487;  12  Nat.  Corp.  Eep.  60. 

ssLaflin  v.  Chicago,  W.  &  N.  E. 
Co.,  33  Fed.  415;  Central  Pac.  E.  Co. 
V.  Pearson,  35  Cal.  247;  Chicago  & 
E.  R.  Co.  V.  Dressell,  110  III.  89; 
Williams  v.  Com.,  168  Mass.  364;  47 
N.  E.  115;  Missouri  P.  E.  Co.  v. 
Porter,  112  Mo.  361;  20  S.  W.  568; 
Hudson  County  Freeholders  v.  Em- 
merich, 57  N.  J.  Eq.  535;  42  Atl. 
107;  In  re  Newton,  19  N.  T.  Supp. 
573;  45  N.  T.  St.  E.  18;  Pittsburg 
&  W.  E.  Co.  V.  Patterson,  107  Pa. 
St.  461;  St.  Catherine  E.  Co.  v.  Nor- 
ris,  17  Ont.  Eep.  667;  44  Am.  & 
Eng.  E.  Cas.  119.  See  Lewis  on 
Eminent  Domain,  sees.  487.  But 
Examine  Chicago,  B.  &  Q.  R.  Co.  v. 
Naperville,  166  111.  87;  Covington, 
Short  E.  T.  E.  Co.  v.  Piel,  87  Ky. 
267;  8  S.  W.  449;  Detroit  Parks  & 
B.  Comrs.  v.  Detroit  C.  G.  H.  &  M. 
E.  Co.  (Mich.),  51  N.  W.  903;  Driver 
V.  Western  Union  E.  Co.,  32  Wis. 
569;  14  Am.  Eep.  726. 
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§§  2194,  2195 


another  place  of  business*  Evidence  of  loss  of  profits  is  in 
some  cases,  however,  admitted  for  the  purpose  of  showing 
value.''  And  in  condemnation  proceedings  for  the  appropria- 
tion of  springs  by  which  the  water  power  of  a  mill  was  im- 
paired, it  was  held  proper  to  show  what  the  profits  would  be 
upon  the  grinding  of  grain  by  the  water  diverted.^  Again,  in 
a  Canadian  case  it  is  declared  that  where  the  land  upon  which 
a  trade  is  carried  on  is  condemned,  there  may  be  a  recovery 
for  damage  to  the  good  will.^ 

§  3194.  Injury  to  crops  and  trees. — For  the  purpose  of 
estimating  the  damages  for  the  taking  of  land  for  a  public 
use,  evidence  may  be  admitted  of  the  value  of  crops  which 
have  been  destroyed  or  injured,'*  or  of  the  value  of  trees.'' 

§  2195.  Franchise  as  an  element. — Where  the  taking  of 
property  of  a  company  prevents  or  destroys  the  exercise  of  its 
franchise  the  damages  for  the  taking  should  include  an  allow- 
ance for  the  franchise.  So  where  property  of  a  navigation 
company  is  condemned  the  value  of  a  franchise  -which  it  pos- 
sesses to  receive  tolls  for  the  use  of  a  lock  and  dam  is  an  ele- 
ment for  which  compensation  must  be  paid  as  such  franchise 
is  as  much  a  right  of  vested  property  as  is  the  ownership  of 
tangible  property.*^  It  was  said  by  Mr.  Justice  Brewer  in  this 
case  :  "  The  theory  of  the  government  seems  to  be,  that  the 
right  of  the  navigation  company  to  have  its  property  in  the 
river  and  the  franchise  given  by  the  state  to  take  tolls  for  the 
use  thereof,  are  conditional  only,  and  that  whenever  the  gov- 


8°  Becker  v.  Philadelphia  &  K.  T. 
K.  Co.,  177  Pa.  St.  252;  35  Atl.  617; 
35  L.  K.  A.  583;  39  W.  N.  C.  150. 
But  see  Patterson  v.  Boston,  20  Pick. 
(Mass.)  159. 

91  Laflin  v.  Chicago,  W.  &  N.  E. 
Co.,  33  Fed.  415;  Dupuis  v.  Chicago 
&  N.  W.  E.  Co.,  115  III.  97. 

92  Port  Henry  v.  Kidder,  39  App. 
Div.  (N.T.)  640;  57  N.  Y.  Supp.  102. 

93  In  re  MoCauley,  18  Ont.  Eep. 
416;  35  Am.  &  Eng.  Corp.  Cas.  175. 

9*  Lance  v.  Chicago,  M.  &  St.  P.  E. 
Co.,  57  Iowa,  636;  Penney  v.  Com., 


173  Mass.  507;  53  N.  E.  95;  Seiferer 
V.  St.  Louis,  141  Mo.  586;  43  S.  W. 
163;  Lafferty  v.  Schuylkill  Eiver  E. 
S.  E.  Co.,  124  Pa.  St.  297;  16  Atl. 
869;  3  L.  E.  A.  124;  23  W.  ST.  C.  3,34; 
46  Phila.  Leg.  Int.  110;  19  Pitts.  L. 
J.  N.  S.  382. 

95  St.  Louis  &o.  E.  Co.  V.  Millett, 
59  III.  235. 

98  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312;  37  L.  Ed.  463; 
13  Sup.  Ct.  622.  See  sec.  2199, 
herein. 
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ernment,  in  the  exercise  of  its  supreme  power,  assumes  control 
of  the  river,  it  destroys  both  the  right  of  the  company  to  have 
its  property  there,  and  the  franchise  to  take  tolls.  But  this  is 
a  misconception.  The  franchise  is  a  vested  right.  The  state 
has  power  to  grant  it,  it  may  retake  it  as  it  may  take  other 
private  property,  for  public  uses,  upon  the  payment  of  just 
compensation.  A  like,  though  a  superior,  power  exists  in  the 
national  government.  It  may  take  it  for  public  purposes,  and 
take  it  even  against  the  will  of  the  state  ;  but  it  can  no  more 
take  the  franchise  which  the  state  has  given  than  it  can  any 
private  property  belonging  to  an  individual.  .  .  .  Our  con- 
clusions are,  that  the  navigation  company  rightfully  placed 
this  lock  and  dam  in  the  Monongahela  River ;  that  with  the 
ownership  of  the  tangible  propertj',  legally  held  in  that  place, 
it  has  a  franchise  to  receive  tolls  for  its  use  ;  that  such  fran- 
chise was  as  much  a  vested  right  of  property  as  the  ownership 
of  the  tangible  property ;  that  the  right  of  the  national  gov- 
ernment, under  its  grant  of  power  to  regulate  commerce,  to 
condemn  and  appropriate  this  lock  and  dam  belonging  to  the 
navigation  company,  is  subject  to  the  limitations  imposed  by 
the  fifth  amendment,  that  private  property  shall  not  be  taken 
for  public  uses  without  just  compensation ;  and  that  just  com- 
pensation requires  payment  for  the  franchise  to  lake  tolls  as 
well  as  for  the  value  of  the  tangible  property."  ^ 

§  2196.  Entry  without  proper  proceedings — Kight  to 
recover  for  improvements. — Where  an  entry  is  made  upon  the 
lands  of  a  person,  without  condemnation  proceedings  or  the 
consent  of  the  owner,  and  structures  or  other  improvements 
are  constructed  thereon,  it  has  been  determined  that  the  meas- 
ure of  damages  to  which  the  owner  will  be  entitled  in  con- 
demnation proceedings  will  be  subject  to  the  same  principles  as 
control  in  other  cases,  and  that  in  determining  the  value  of  the 
land  or  estimating  the  damages  he  cannot  recover  for  such 
structures  or  improvements.-^    In  a  case  in  Indiana,  however. 


8'  Examine  in  this  connection, 
Fidelity  Trust  &  Safety  Vault  Co. 
V.  Mobile  St.  Ry.  Co.,  53  Fed.  687; 
East  Hartford  v.  Hartford  Bridge 
Co.,  17  Conn.  79;  State  v.  Noyes,  47 
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Me.   189;   In   re  Flatbush    Ave.,  1 
Barb.  (N.  Y.)  286. 

88  Jones  V.  New  Orleans  E.  Co., 
70  Ala.  227;  San  Francisco  &  N.  P. 
R.   Co.  V.   Taylor,  86  Cal.  246;  24 
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§2197 


where  a  railroad  company  entered  upon  land  and  erected  build- 
ings two  years  before  proceedings  were  begun  by  it  for  the 
appropriation  of  such  land,  it  was  decided  that  the  owner  of 
the  land  was  entitled  to  compensation  for  its  value  with  the 
improvements  thereon  at  the  time  the  proceedings  to  appro- 
priate were  instituted  and  not  at  the  time  the  land  was  entered.^ 

§  2197.  Allowance  of  interest. — Where  property  has  been 
appropriated  for  a  public  use  it  has  been  determined  that  the 
owner  is  entitled  upon  the  assessment  of  the  damages  to  an 
allowance  of  interest  from  the  time  of  the  taking  or  entry,™ 
or  from  the  date  of  the  confirmation  of  the  commissioner's 
report;'  or  from  the  time  of  the  demand.'  So  it  has  been  de- 
cided that  interest  may  be  properly  allowed  from  the  date  of 
the  award  unless  a  tender  or  deposit  of  the  amount  in  court 
has  been  made.^    But  if  there  has  been  a  tender  of  the  amount 


Pao.  1027;  Jacksonville,  T.  &  K.  W. 
K.  Co.  V.  Adams,  28  Fla.  631;  10  So. 
465 ;  14  L.  K.  A.  533 ;  Chicago  &  A.  E. 
Co.  V.  Goodwin,  111  111.  274;  Graham 
V.  Pittsburgh  &  L.  E.  E.  Co.,  145 
Pa.  504;  22  Atl.  983;  22  Pitts.  L.  J. 
N.  S.  164;  48  Phila.  Leg.  Int.  538; 
International  Bridge  &  T.  Co.  v. 
McLane  (Tex.  Civ.  App.),  28  S.  W. 
454;  St.  Johnsbury  &  L.  C.  E.  Co.  v. 
Willard,  61  Vt.  134;  17  Atl.  38;21L. 
K.  A.  528;  Lyon  v.  Green  Bay  &  M. 
E.  Co.,  42  Wis.  538. 

"  Graham  v.  Connersville  &  N.  C. 
J.  E.  Co.,  36  Ind.  463;  10  Am.  Eep. 
56.  See  Philadelphia,  E.  &  N.  E.  E. 
Co.  V.  Bournan,  23  App.  Div.  (N. 
Y.)  170;  48  N.  T.  Supp.  901;  New 
York,  West  Shore  &  B.  E.  Co.  v. 
Gennett,  37  Hun  (N.  Y.),  317. 

ion  Phillips  V.  South  Park  Comrs., 
119  111.  626;  Missouri,  F.  S.  &  G.  E. 
Co.  V.  Owen,  8  Kan.  409;  Bangor  & 
P.  E.  Co.  V.  McComb,  60  Me.  291; 
Imbescheid  v.  Old  Colony  E.  Co., 
171  Mass.  209;  50  N.  E.  609;  Hamp- 
ton V.  Kansas  City,  74  Mo.  App.  129; 
1  Mo.  App.  Eepr.  151 ;  In  re  City  of 
New  York,  167  N.  Y.  627;  60  N.  E. 


1116;  Longworth  v.  Cincinnati,  48 
Ohio  St.  637;  29  N.  E.  274;  35  Am. 
&  Eng.  Corp.  Cas.  152;  27  Ohio  L. 
J.  7;  Bellingham  Bay  &  B.  C.  E.  Co. 
V.  Strand,  14  Wash.  144;  44  Pac. 
140;  3  Am.  &  Eng.  E.  Cas.  N.  S. 
171.  But  examine  In  re  East  169th 
St.,  40  App.  Div.  (N.  Y.)  452;  58  N. 
Y.  Supp.  819,  aff'g  26  Misc.  257;  56 
N.  Y.  Supp.  819;  Becker  v.  Phila- 
delphia &  E.  T.  E.  Co.,  177  Pa.  St. 
252;  35  Atl.  617;  35  L.  E.  A.  583;  39 
W.  N.  C.  150;  Klages  v.  Philadelphia 
&  E.  T.  E.  Co.,  160  Pa.  St.  386  ;  28 
Atl.  862;  57  Am.  &  Eng.  E.  Cas.  485; 
34  W.  N.  C.  171  ;  Morris  v.  Coleman 
County  (Tex.  Civ.  App.),  35  S.  W. 
29. 

1  Devlin  v.  New  York,  131  N.  Y. 
123  ;  30  N.  E.  45  ;  42  N.  Y.  St.  E. 
744;  In  re  Opening  &  I.  Bd.,  21 
App.  Div.  (N.  Y.)  357;  47  N.  Y. 
Supp.  564  ;  In  re  Second  Avenue,  7 
Pa.  Super.  Ct.  62;  42  W.  N.  C.  104; 
15  Lane.  L.  Eev.  191. 

^Clough  V.  Unity,  18  N.  H.  75. 

'  Concord  E.  E.  Co.  v.  Greely,  23 
N.  H.  237. 
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awarded  to  the  landowner  and  the  award  is  not  increased  on 
appeal,  it  is  held  that  interest  is  not  allowable/  If,  however, 
a  larger  sum  is  awarded  on  appeal,  interest  may  be  allowed  from 
the  date  of  appropriation,'  even  though  the  money  may  have 
been  paid  into  court  as  provided  for  by  statute.' 

§  2198.  Effectof  verdict— Whether  excessive — That  im- 
proper elements  have  been  included  by  the  jury  in  their  es- 
timates of  damages  or  benefits  will  not  be  presumed  on  appeal.' 
And  it  has  been  determined  that  a  verdict  will  not  be  dis- 
turbed on  appeal  unless  it  is  so  clearly  at  variance  with  the 
evidence  as  to  indicate  that  it  was  the  result  of  passion,  prej- 
udice or  undue  influence,^  or  unless  the  jury  were  palpably 
mistaken ;  °  or  that  the  court  has  erred  on  questions  of  law  to 
the  prejudice  of  the  appealing  party.'"  So  a  verdict  will  not 
be  disturbed  where  it  is  supported  by  substantial  evidence," 
or  where  the  evidence  is  conflicting  and  the  jury  viewed  the 
premises."  And  it  has  been  determined  in  New  York  that 
unless  an  erroneous  rule  of  law  has  been  followed  by  the  court 
below,  the  finding  of  such  court  as  to  the  amount  of  compensa- 
tion where  property  has  been  condemned  will  be  binding  on 


*  March  v.  Portsmouth,  etc.,  K.  E. 
Co.,  19  N.  H.  372. 

6  Chicago,  K.  I.  &  P.  K.  Co.  v.  Buel, 
56  Neb.  205;  76  N.  W.  571. 

6  Neilson  v.  Chicago  &  N.  W.  E. 
Co.,  91  Wis.  557;  64  N.  W.  849.  See 
Chicago,  S.  F.  &  C.  E.  Co.  v.  Eu- 
banks,  130  Mo.  270;  32  S.  W.  658. 

'Haynes  v.  Duluth,  47  Minn.  458; 
50  N.  W.  693. 

8  Metropolitan  W.  S.  Elev.  E.  Co. 
V.  Johnson,  159  111.  434;  42  N.  E.  871; 
Snodgrass  v.  Chicago,  152  111.  600; 
38  N.  E.  790.  See  In  re  Brook  Ave., 
8  App.  Div.  (N.  T.)  294;  40  N.  T. 
Supp.  949. 

9  AUmon  v.  Chicago  &  P.  M.  E.  Co., 
155  111.  17;39N.  E.  569. 

M  Board  of  Trade   Teleg.    Co.   v. 
Blume,  176  111.  247;  52  N.  E.  258  ; 
Kingston  v.  Terry,  24  Misc.  (N.  Y.) 
616;  53  N.  T.  Supp.  652. 
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11  Byrnes  v.  Douglass,  83  Fed.  45 ; 
27  C.  C.  A.  399  ;  48  U.  S.  App.  526; 
United  States  v.  Seufert  Bros.  Co., 
78  Fed.  520  ;  United  States  v.  Taffe, 
78  Fed.  524  ;  Chicago  General  E.  Co. 
V.  Murray,  174  111.  259;  51  N.  E.  245; 
Davis  V.  Northwestern  Elev.  E.  Co., 
170  111.  595;  48  N.  E.  1058;  9  Am.  & 
Eng.  E.  Cas.  N.  S.  452  ;  Chicago,  P. 
&  M.  E.  Co.  V.  Mitchell,  159  111.  406; 
42  N.  E.  973  ;  Anderson  v.  Deooria 
Supers.,  74  Minn.  339;  77  N.  W.  229; 
Chicago,  E.  I.  &  P.  E.  Co.  v.  George, 
145  Mo.  38;  47  S.  W.  11  ;  Howard  v. 
Clay  County  Supers.,  54  Neb.  443  ;  74 
N.  W.  953  ;  In  re  Daly,  26  App.  Div. 
(N.  Y.)  326;  49  N.  Y.  Supp.  795. 

12  Cook  &  K.  Co.  V.  Sanitary  Dist. 
of  Chicago,  177  111.  599;  52  N.  E.  870; 
Eook  Island  &  P.  E.  Co.  v.  Leisy 
Brew.  Co.,  174  111.  547;  51  N.  E.  572  ; 
Metropolitan  W.  S.  Elev.  R.  Co.  v. 


EMINENT  DOMAIN.  §  2199 

the  court  of  appeals.'^  Again,  it  is  decided  that  if  the  statutes 
of  the  state  in  which  a  United  States  district  court  is  sitting 
do  not  give  the  trial  court  power  to  set  aside  the  verdict  of  the 
jury  for  excessive  damages  in  a  proceeding  by  the  government 
to  condemn  land  but  provide  for  the  submission  of  such  ques- 
tion to  the  appellate  court,  then  the  district  court  has  no  power 
to  set  aside  a  verdict  in  such  a  case." 


§  3199.  Taking  of  bridges. — In  estimating  the  damages 
for  the  taking  of  a  private  bridge  it  has  been  determined  that 
the  value  of  the  bridge,  of  the  corporate  franchises,  and  of  the 
capital  stock  should  all  be  considered.''  And  in  estimating 
the  value  of  the  franchise  taken,  it  has  been  held  proper  to 
prove  the  receipts  of  the  company  for  the  five  years  preceding 
but  not  for  a  period  of  forty  or  fifty  years  back  to  the  organ- 
ization of  the  company.'*  So  where  a  toU  bridge  is  taken  it 
may  be  proper  to  consider  the  value  of  a  toll  house  and  canal 
bridge."  And  where  the  tolls  exacted  for  the  use  of  a  bridge 
yield  a  net  profit,  damages  should  be  awarded  though  no  net 
profit  is  derived  from  a  turnpike  and  the  bridge  when  consid- 
ered in  their  joint  use  as  inseparable  parts  of  the  corporate 
property  of  the  turnpike  company.'*  And  where  a  street  is 
vridened  which  requires  the  adjustment  of  the  bridge  to  the 
new  width,  the  cost  thereof  is  a  proper  element  to  be  consid- 
ered in  determining  the  damages  to  be  allowed  the  company  in 
proceedings  to  condemn  a  part  of  its  property  for  the  purposes 


Springer,  171  111.  170;  49  N.  E.  416; 
9  Am.  &  Eng.  K.  Cas.  N.  S.  731; 
Davis  V.  Northwestern  Elev.  E.  Co., 
170  111.  695;  48  N.  E.  1058;  9  Am.  & 
Eng.  K.  Cas.  N.  S.  452;  Chicago  & 
A.  R.  Co.  V.  Pontiac,  169  111.  155;  48 
N.  E.  485  ;  9  Am.  &  Eng.  E.  Cas.  N. 
S.  382;  Chicago,  B.  &  Q.  E.  Co.  v. 
Naperville,  166  111.  87. 

18  In  re  Brooklyn,  143  N.  T.  596  ; 
26  L.  R.  A.  270;  38  N.  E.  983;  62  N. 
T.  St.  E.  809;  48  Am.  &  Eng.  Corp. 
Cas.  37.  See  Clark  v.  Amsterdam 
Water  Comrs.,  X48  N,  T.  1;  42  N.  E. 
414. 


"United  States  v.  Tanner  (D.  C. 
D.  Wash.),  93  Fed.  613. 

1°  Mifflin  Bridge  Co.  v.  Juniata 
Co.,  144  Pa.  St.  365;  22  Atl.  896; 
28  W.  N.  C.  399;  13  L.  R.  A.  431;  48 
Phila.  Leg.  Int.  486. 

">  Montgomery  v.  Schuylkill 
Bridge  Co.,  110  Pa.  St.  54;  20  Atl. 
407. 

1'  Montgomery  County  v.  Schuyl- 
kill Bridge  Co.,  110  Pa.  St.  54;  20  Atl. 
407. 

M  Clarion  Turnp.  &  B.  Co.  v. 
Clarion  County,  172  Pa.  St.  243;  33 
Atl.  580;  37  W.  N.  C.  503;  26  Pitts. 
L.  J.  N.  S.  272. 
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of  the  widening.*'  But  in  arriving  at  the  damages  recoverable 
for  the  taking  of  a  toll  bridge,  it  is  the  value  which  is  to 
be  considered  and  not  the  cost  ?  ^  And  where  a  bridge  is  taken 
by  a  county,  evidence  of  what  a  new  bridge  could  have  been 
erected  for  by  the  county  is  inadmissible."  So  evidence  of  the 
repairs  on  the  bridge  taken  is  held  irrelevant.^ 


§  3200.  Taking  of  property  for  streets  and  highways. — 

The  owner  of  land  which  is  taken  for  a  street  or  highway  is  en- 
titled to  the  value  of  the  land  actually  taken,^  together  with 
an  allowance  for  damages  to  the  remaining  land,^  any  special 
benefit  not  common  to  other  property  being  taken  into  consid- 
eration.^ Again,  the  rule  as  to  the  measure  of  damages,  which 
is  substantially  the  same,  is  declared  to  be  the  difference  be- 
tween the  market  value  of  the  whole  property  before  the  taking 
and  what  remained  after  it.*  In  determining  the  damages  to 
the  remaining  part  of  land  it  has  been  decided  that  all  factors 
which  tend  to  make  the  land  of  less  value  than  it  was  before, 
are  proper  elements  to  be  considered.^  Under  this  rule  the  cost 
of  additional  fences  is  declared  to  be  a  factor  which  may  be 


w  Kansas  City  v.  Kansas  City  Belt 
K.  Co.,  102  Mo.  633;  14  S.  W.  808;  10 
L.  K.  A.  851. 

2"  Mifflin  Bridge  Co.  v.  Juniata 
County,  144  Pa.  St.  365;  22  Atl.  896; 
13  L.  K.  A.  431;  28  W.  N.  C.  399; 
48  Phila.  Leg.  Int.  486. 

21  Mifflin  Bridge  Co.  v.  Juniata 
County,  144  Pa.  St.  365;  22  Atl. 
896;  13  L.  E.  A.  431;  28  W.  N.  C. 
399;  48  Phila.  Leg.  Int.  486. 

22  Mufflln  Bridge  Co.  v.  Juniata 
County,  144  Pa.  St.  365;  22  Atl.  896; 
13  L.  K.  A.  431;  28  W.  N.  C.  399; 
48  Phila.  Leg.  Int.  486. 

2'  Harwood  v.  Bloomington,  134 
111.  48;  16  N.  E.  91;  Eichmond,  etc., 
Co.  V.  Eogers,  1  Duv.  (Ky.)  135; 
White  V.  Foxborough,  151  Mass. 
28;  23  N.  E.  652;  Commonwealth  v. 
Middlesex,  9  Mass.  388;  Common- 
wealth V.  Blue  Hill  Turnpike,  5 
Mass.  420;  Zeibold  v.  Foster,  118 
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Mo.  349;  24  S.  W.  155;  Whitaker  v. 
Phoenixville,  141  Pa.  St.  327;  21  Atl. 
604;  28  W.  N.  C.  30;  48  Phila.  Leg. 
Int.  384. 

2*  Eichmond,  etc.,  Co.  v.  Eogers,  1 
Duv.  (Ky.)  135;  White  v.  Fox- 
borough,  151  Mass.  28;  23  N.  E. 
652;  Commonwealth  v.  Blue  Hill 
Turnpike,  5  Mass.  420;  Callender  v. 
Marsh,  1  Pick.  (Mass.)  418. 

26  Harwood  v.  Bloomington,  134 
111.  48;  16  N.  E.  91;  Commonwealth 
V.  Blue  Hill  Turnpike,  5  Mass.  420; 
Commonwealth  v.  Coombs,  2  Mass. 
489.  See  sec.  2188,  herein,  as  to 
benefits. 

26  Larkin  v.  Scranton,  162  Pa.  St. 
289;  29  Atl.  910;  35  W.  N.  C.  42; 
Thomas  v.  Lancaster  (Pa.  C.  P.), 
10  Lane.  L.  Eev.  113. 

^  Dickinson  County  v.  Hogan,  39 
Kan.  606;  18  Pac.  611. 
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considered  ;  ^  as  is  also  the  cost  of  repairs  ;  *  the  expense  of 
removing  buildings,®'  or  fences ;  '*  the  separation  of  the  land 
and  the  inconvenience  thereby  resulting  ingoing  from  one  tract 
to  another ;  ^  and  the  irregular  shapes  into  which  land  is  cut 
by  the  street  or  highway.'^  So  it  has  been  decided  that,  in 
determining  the  measure  of  damages  on  the  opening  a  street,  the 
fact  that  the  market  value  of  the  property  may  be  injuriously 
affected  by  reason  of  the  cost  of  other  street  improvements, 
which  may  be  charged  to  the  land,  may  be  considered  by  the 
jury.^  And  where  land  taken  for  the  widening  of  a  street 
included  the  grave  of  a  person  who  had  been  buried  there  sev- 
eral years  before,  it  was  held  that  the  next  of  kin  were  entitled 
to  indemnity  for  the  expense  of  removing  the  remains  and  re- 
interring  them.^  But  where  a  building  was  erected  on  a  street 
after  it  had  been  laid  out  on  a  city  plan,  it  was  decided  that  the 
landowner  was  not  entitled  to  recover  as  a  part  of  his  damages, 
the  expense  of  removing  the  building.^  And  if  a  highway  be 
discontinued  before  the  rendition  of  the  judgment  in  an  action 
to  recover  damages  for  the  taking  of  land  therefor  only  the 
actual  damages  sustained  can  be  recovered."  Again,  where  the 
land  taken  for  a  street  was  at  the  time  subject  to  a  private  ease- 
ment of  grantees  who  were  entitled  to  have  it  kept  open  for 
public  use  by  virtue  of  deeds  of  lands  abutting  thereon  and 
which  refer  to  it  as  a  street,  the  owner  will  be  limited  in  his 
recovery  to  nominal  damages.*  So  it  has  been  determined 
that  where  the  land  sought  to  be  condemned  for  street  pur- 

28  Chicago,  B.  &  Q.  E.  Co.  v.  Em- 
mert,  116  Ala.  28;  73  N.  W.  629; 
Dickinson  County  v.  Hogan,  39 
Kan.  606;  18  Pac.  611;  Compare  In 
re  Pugh,  22  Misc.  (N.  T.)  43;  49  N. 
T.  Supp.  398. 

"'tDickinson  County  v.  Hogan,  39 
Kan.  606;  48  Pac.  611. 

M  Bigelow  V.  Pittsburg,  198  Pa. 
St.  455;  42  Atl.  110. 

81  Zeibold  v.  Foster,  118  Mo.  349; 
24  S.  W.  155. 

82  Dickinson  County  v.  Hogan,  39 
Kan.  606;  18  Pac.  611. 

88  Morris  v.    Coleman  (Tex.    Civ. 
App.),  28  S.  W.  380. 
142 


8*  De  Benneville  v.  Philadelphia, 
204  Pa.  St.  51;  53  Atl.  521. 

85  Matter  of  Beekman  Street,  4 
Bradf.  (N.  T.)  503. 

88  Grugan  v.  Philadelphia,  158  Pa. 
St.  337;  27  Atl.  100;  33  W.  N.  C. 
261. 

8'  Clark  V.  Hempstead,  19  N.  H. 
365;  Thurston  v.  Alstead,  26  N.  H. 
259. 

88  In  re  Clean,  135  N.  T.  341;  32 
N.  E.  9;  47  N.  T.  St.  E.  66;  17  L.  E. 
A.  640.  See  In  re  Ethel  Street,  3 
Misc.  (N.  T.)  403;  24  N.  Y.  Supp. 
689;  Lewis  on  Eminent  Domain 
(ed.   1888],  sec.  500,  as  to  measure 
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poses  has  been  already  devoted  to  use  as  a  street  as  between 
the  owner  and  his  grantees,  only  nominal  damages  can  be  re- 
covered though  it  has  not  been  completely  dedicated  and  ac- 
cepted by  the  public  since  the  additional  burden  which  would 
be  imposed  is  merely  a  nominal  and  technical  one.^ 

§  2201.  Change  of  grade  of  street. — As  a  general  rule 
the  measure  of  damages  to  an  abutting  owner  for  changing  the 
grade  of  a  street  will  be  the  diminution  in  the  market  value  of 
the  property.*  And  it  has  been  decided  that  in  estimating  the 
damages  in  such  a  case  it  is  proper  to  consider  the  injury  to  or 
destruction  of  sidewalks  or  trees  ;  *'  or  the  expense  of  making 
the  premises  conform  to  the  new  grade  may  be  considered ;  ^  or 


of  damages  where  an  easement  for 
the  use  of  the  land  as  a  right  of  way 
exists;  compare  In  re  116th  St.,  1 
App.  Div.  (N.  Y.)  436;  37  N.  T. 
Supp.  408. 

88  In  re  Adams,  141  N.  Y.  297;  36 
N.  E.  318;  58  N.  Y.  St.  R.  408,  aff'g 
73  Hun  (N.  Y.),  581;  26  N.  Y.  Supp. 
422;  56  N.  Y.  St.  E.  234. 

*"  Montgomery  v.  Townsend,  80 
Ala.  489;  Eachus  v.  Los  Angeles 
Consol.  Eleo.  R.  Co.,  103  Cal.  614;  37 
Pac.  750  j  42  Am.  St.  E.  149;  New 
Haven  Steam  Sawmill  Co.  v.  New 
Haven,  72  Conn.  288;  44  Atl.  233; 
Augusta  V.  Sohrameck,  96  Ga.  426 ; 
23  S.  E.  400;  Harrington  v.  Meyer, 
103  111.  App.  124;  Chicago  v.  Mc- 
Shane,  102  111.  App.  239;  Joliet  v. 
Adler,  71111.  App.  4.56;  North  Alton 
V.  Dorsett,  59  111.  App.  612;  Hemp- 
stead v.  Des  Moines,  52  Iowa,  303; 
Stewart  v.  Council  Bluffs  (Iowa),  50 
N.  W.  219;  Louisville  v.  Hegan,  20 
Ky.  L.  Rep.  1532;  49  S.  W.  532; 
Chase  v.  Portland,  86  Me.  367;  29 
Atl.  1104;  Karst  v.  St.  Paul  <S;c.  R. 
Co.,  22  Minn.  118;  Robinson  v.  St. 
Joseph,  97  Mo.  App.  503;  71  S.  W. 
465;  Dale  v.  St.  Joseph,  59  Mo.  App. 
566;  Carson  v.  Springfield,  53  Mo. 
App.  289;  Omaha  v.  Flood,  57  Neb. 
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124;  77  N.  W.  379;  Harvard  v. 
Crouch,  47  Neb.  133;  66  N.  W.  276; 
Lake  Shore  &  M.  S.  E.  Co.  v.  Brown, 
16  Ohio  C.  C.  269;  9  Ohio  C.  D.  37; 
Thompson  v.  Citizens  Traction  Co., 
181  Pa.  St.  131;  40  W.  N.  C.  247;  37 
Atl.  205;  27  Pitts.  L.  J.N.  S.  405; 
Chambers  v.  South  Chester,  140  Pa. 
St.  510;  21  Atl.  409;  28  W.  N.  C.  249; 
48Phila.  Leg.  Int.  289;  San  Antonio 
V.  Mullaly,  11  Tex.  Civ.  App.  596;  33 
S.  W.  256;  Dallas  V.  Leake  (Tex.  Civ. 
App.),  34  S.  W.  338;  Texarkana  v. 
Talbot  (Tex.  Civ.  App.),  26  S.  W. 
451;  Fort  Worth  v.  Howard  (Tex. 
Civ.  App.),  22  S.  W.  1059;  McCrary 
V.  Fairmount,  46  W.  Va.  442;  33  S. 
E.  245;  Blair  v.  Charleston,  43  W. 
Va.  62;  26  S.  E.  341;  35  L.  E.  A.  852; 
Stowell  V.  Milwaukee,  31  Wis.  523. 

"Cook  V.  Ansonia,  66  Conn.  413; 
34  Atl.  183;  Halley  v.  Torrington, 
63  Conn.  426;  28  Atl.  613;  Shelton 
Co.  V.  Birmingham,  62  Conn.  456;  26 
Atl.  348;  Walker  v.  Sedalia,  74  Mo. 
App.  70;  1  Mo.  A.  Eepr.  138;  Sea^ 
man  v.  Washington,  172  Pa.  St.  481; 
33  Atl.  756;  37  W.  N.  C.  509;  Daw- 
son V.  Pittsburg,  159  Pa.  St.  317;  28 
Atl.  171;  34  W.  N.  C.  69;  24  Pitts.  L. 
J.  N.S.358. 

« Thompson  v.  Keokuk,  61  Iowa, 
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the  cost  of  a  wall  made  necessary  by  the  change ;  ^  or  impair- 
ment or  destruction  of  the  right  of  ingress  and  egress  to  and 
from  the  street.*"  Again,  it  has  been  decided  that  where  a  city 
intends  to  change  the  grade  of  a  street  which  is  assumed  to  be 
laid  out  but  which  has  no  existence,  a  landowner  may  recover 
from  the  city  the  costs  and  expenses  incurred  by  him  in  showing 
the  nonexistence  of  the  street.^^  Evidence,  however,  should 
not  be  admitted  as  to  damages  caused  by  a  previous  change  in 
the  grade  for  which  the  owner  has  never  been  compensated 
but  which  is  not  in  issue.^^  Again,  special  benefits  to  the 
property  are  to  be  considered,*'  and  if  the  benefit  to  the  prop- 
erty in  question  by  the  change  of  grade  is  as  great  as  the 
damage,  it  is  held  that  there  can  be  no  recovery.*^ 


§  3203.  Taking  railroad  right  of  way  for  street  crossing. 

— Where  a  street  is  opened  or  extended  across  railroad  tracks 
the  measure  of  damages  will  not  be  determined  by  taking  into 
consideration  the  value  of  the  land  as  land,*'  but  should  be 
estimated  with  reference  to  its  use  by  the  railroad.*  So  the 
decrease  in  the  value'  of  the  use  of  the  land  by  the  railroad 
may  be  the  measure  of  damages,"  and  the  recovery  may  include 


187;  Patton  v.  Philadelphia,  175  Pa. 
St.  88;  34  Atl.  344;  38  W.  N.  C.  147; 
Strathei\Q  v.  Braddock,  11  Pa.  Super. 
Ct.  1;  Church  v.  Milwaukee,  31  Wis. 
512. 

43  Danville  v.  Mabin,  57  111.  App. 
235  Thompson  v.  Milwaukee,  27 
Wis.  93. 

« Hamilton  v.  Eape,  102  Tenn. 
222;  47  S.  W.  416;  citing  Memphis  & 
C.  K.  Co.  V.  Birmingham,  S.  &  T.  R. 
Co.,  96  Ala.  571;  11  So.  642;  18  L.  R. 
A.  166. 

*^  Huckestein  v.  Allegheny,  165 
Pa.  St:  367;  30  Atl.  982;  36  W.  N.  C. 
66;25Pitts.  L.  J.  N.  S.319. 

*8  Watson  V.  Columbia,  77  Mo. 
App.  267;  2  Mo.  A.  Eepr.  22. 

« Chase  v.  Portland,  86  Me.  367; 
29  Atl.  1104;  Cole  v.  St.  Louis,  132 
Mo.  633;  34  S.  W.  469;  Kent  v.  St. 
Joseph,   72  Mo.   App.  42;    Barr  v, 


Omaha,  42  Neb.  341,  60  N.  W.  591; 
Latzke  v.  Cincinnati,  4  Ohio  N.  P. 
311;  Aswell  v.  Scranton,  175  Pa.  St. 
173;  34  Atl.  656;  Blair  v.  Charleston, 
43  W.  Va.  62;  26  S.  E.  341;  35  L.  E. 
A.  852. 

18  City  of  Elgin  v.  Eaton,  83  111. 
535;  52  Am.  Eep.  412. 

49  Illinois,  C.  E.  Co.  v.  Normal,  175 
111.  562;  51  N.  E.  781;  Illinois  C. 
E.  Co.  V.  Chicago,  169  111.  329;  48 
N.  E.  492;  Illinois  C.  E.  Co.  v.  Lost- 
ant,  167  111.  85;  47  N.  E.  62;  Chicago 
&  N.  W.  E.  Co.  V.  Cicero,  157  111. 
48;  41  N.  E.  640;  3  Am.  &  Eng.  E. 
Cas.  N.  S.  206;  Grand  Eapids  v. 
Bennett,  106  Mich.  528;  64  N.  W. 
585;  2  Det.  L.  N.  527. 

^  Chicago,  E.  I.  &  C.  E.  Co.  v. 
McGrew  (Mo. ),  15  S.  W.  931. 

51  Chicago  &  A.  E.  Co.  v.  Pontiac, 
169  111.  155;  48  N.  E.  485;  9  Am.  & 
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all  the  damages  sustained.®  It  has,  however,  been  decided 
that  only  nominal  damages  are  recoverable  where  there  is  no 
proof  of  the  use  or  intended  use  of  the  land  except  for  rail- 
road purposes.^  And  in  estimating  the  damages  in  such  cases 
it  is  decided  that  possible  or  imaginary  use  or  a  probable 
future  use  dependent  on  circumstances  should  not  be  con- 
sidered.'^ 


§  3203.  Same  subject — Particular  elements. — The  dam- 
ages in  such  cases  may,  it  is  held,  include  an  allowance  for 
necessary  structural  changes  such  as  the  removal  of  buildings 
or  changes  in  the  tracks,^  or  for  depreciation  in  the  value  of 
warehouse  property  belonging  to  the  company  and  which  ad- 
joins its  tracks.^  In  other  cases,  however,  it  has  been  decided 
that  there  can  be  no  recovery  for  the  expense  of  grading  and 
planking  the  right  of  way  and  tracks  for  street  purposes,^'  and 
that  the  jury  should  not  take  into  consideration  expenses  of 
the  company  in  defending  itself  against  claims  for  accidents 
at  the  crossing.^  Again,  it  has  been  determined  that  there 
can.be  no  recovery  for  the  expense  of  constructing  an  under- 
ground highway  crossing  as  is  required  by  statute ;  -'  or  of  a 
crossing  and  its  approaches ;  *  or  of  the  expense  of  erecting 
and  maintaining  gates ;  ^'  or  of  keeping  the  gates,  machinery 


Eng.  R.  Cas.  N.  S.  382;  Chicago,  B. 
&  Q.  E.  Co.  V.  Naperville,  166  111. 
87;  Chicago,  B.  &  Q.  E.  Co.  v.  Chic- 
ago, 149  111.  457;  37  N.  E.  78,  79; 
Paterson,  N.  &  N.  T.  E.  Co.  v. 
Newark,  61  N.  J.  L.  80;  38  Atl.  689; 
10  Am.  &  Eng.  K.  Cas.  N.  S.  182. 

62  Terre  Haute  v.  Evansville  &  T. 
H.  E.  Co.,  149  Ind.  174;  46  N.  E. 
77;  37  L.  E.  A.  189. 

68  Chicago  &  N.  W.  E.  Co.  v. 
Cicero,  157  111.  48;  41  N.  E.  640;  3 
Am.  &  Eng.  E.  Cas.  N.  S.  206. 

« Illinois  C.  R.  Co.  v.  Chicago,  169 
111.329;  48  N.  E.  492. 

65  Morris  &  E.  R.  Co.  v.  Orange 
(N.  J.),  43  Atl.  730. 

»!  Detroit,  Parks  &  B.  Comrs.  v. 
Detroit    C.    G.    H.    &    M.    R.    Co. 
(Mich.),  51  N.  W.  934. 
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"  Chicago  &  A.  R.  Co.  v.  Pontiao, 
169  111.  155;  48  N.  E.  485;  9  Am.  & 
Eng.  R.  Cas.  N.  S.  382.  Examine 
Chicago,  B.  &  Q.  R.  Co.  v.  Chicago, 
166  U.  S.  226;  41  L.  Ed.  979;  Boston 
&  A.  E.  Co.  V.  Cambridge,  159 
Mass.  283. 

68  Boston  &  M.  R.  R.  Co.  v.  County 
Comrs.,  79  Me.  386;  10  Atl.  113. 

69  New  York  &  N.  E.  R.  Co.  v. 
"Waterbury,  60  Conn.  1;  22  Atl.  439; 
49  Am.  &  Eng.  R.  Cas.  307. 

60  Lake  Shore  &  M.  S.  R.  Co.  v. 
Chicago,  148  111.  509;  37  N.  E.  88. 

61  Chicago,  B.  &  Q.  R.  Co.  v. 
Chicago,  149  111.  457;  37  N.  E.  78; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Chi- 
cago, 148111.509;  37N.  E.  88;  Grand 
Rapids  V.  Bennett,  106  Mich.  528; 
64  N.  W.  585;   2  Det.    L.   N,  527  j 
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and  crossing  in  repair ;  ®  or  for  the  annual  expense  of  a  gate 
keeper."^ 


§  3204.  Telegraph   over   railroad   right   of  way. — The 

amount  of  compensation  to  which  the  railroad  company  is 
entitled,  where  a  telegraph  company  appropriates  part  of  its 
right  of  way  for  the  construction  of  a  telegraph  line,  must 
depend  upon  the  circumstances  of  each  particular  case.  As  a 
general  rule,  however,  the  measure  of  damages  is  to  be  deter- 
mined by  the  extent  to  which  the  right  of  way  of  the  railroad 
company  is  injured  or  impaired  by  the  appropriation  and  use 
of  its  right  of  way  by  the  telegraph  company.*^  And  where 
the  railroad  lay  through  an  agricultural  section  of  the  country, 
and  the  use  of  its  right  of  way  for  railroad  purpose  was  not 
interfered  with  or  impaired  by  the  appropriation  of  a  portion 
for  telegraph  purposes,  it  was  held  that  only  nominal  damages 
could  be  recovered. '  Again,  it  has  been  decided  that  the 
measure  of  damages  in  such  case  is  the  value  of  the  land  ac- 
tually taken  by  the  poles,  and  not  that  lying  under  the  wires.^ 
In  another  case  it  is  held  that  in  estimating  the  damages,  the 


State,  Chicago,  M.  &  St.  P.  K.  Co. 
V.  Shardlow  (Minn.),  46  N.  W.  74; 
Morris  &  E.  R.  Co.  v.  Orange  (N.  J. ), 
43  Atl.  730;  Chicago,  M.  &  St.  P. 
E.  Co.  V.  Milwaukee,  97  Wis.  418; 
72  N.  W.  1118;  9  Am.  &  Eng.  K. 
Cas.  N.  S.  537;  but  see  Detroit  Park 
&  B.  Corars.  v.  Detroit,  G.  H.  &  M. 

B.  Co.,  93  Mich.  58;  52  N.  W.  1083; 
51  Am.  &  Eng.  R.  Cas.  525;  Pater- 
son,  N".  &  N.  Y.  Co.  V.  Newark,  61 
N.  J.  L.  80;  38  Atl.  689;  10  Am.  & 
Eng.  E.  Cas.  N.  S.  182;  Toledo  & 
O.  C.  R.  Co.  V.  Fostoria,  7  Ohio  C. 

C.  293. 

62  Lake  Shore  &  M.  S.  R.  Co.  v. 
Chicago,  148  111.  509;  37  N.  E.  88. 

«3  Lake  Shore  &  M.  S.  R.  Co.  v. 
Chicago,  148  111.  509;  37  N.  E.  88. 
See  Chicago,  B.  &  Q.  E.  Co.  v. 
Chicago,  149  111.  457;  37  N.  E.  78. 

M  Mobile  &  O.  R.  Co.  v.  Postal 
Tel.  Cable  Co.,  120  Ala.  21;  24  So. 


408;  13  Am.  &  Eng.  R.  Cas.  N.  S.  423; 
Mobile  &  O.  R.  Co.  v.  Postal  Teleg. 
Cable  Co.  (Miss.  1899),  26  So.  370; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  South- 
western Teleg.  &  Teleph.  Co.  (Tex. 
1899),  52  S.  W.  86;  Texas  & 
N.  O.  R.  Co.  V.  Postal  Teleg.  Cable 
Co.  (Tex.  1899),  25  S.  W.  108; 
Postal  Tel.  Cable  Co.  v.  Oregon  S. 
L.  R.  Co.  (Utah),  65  Pao.  735. 

«5  Mobile  &  O.  E.  Co.  v.  Postal 
Teleg.  Cable  Co.,  101  Tenn.  62;  41 L. 
E.  A.  403;  46  S.  W.  571;  10  Am. 
&  Eng.  R.  Cas.  N.  S.  67;  8  Am.  & 
Eng.  Corp.  Cas.  N".  S.  505.  See  Ohio 
Postal  Tel.  Co.  v.  Cleveland,  C.  C.  & 
St.  L.  R.  Co.,  8  Ohio  N.  P.  121;  11 
Ohio  S.  &  C.  P.  Dec.  52;  Postal  Tel. 
Cable  Co.  v.  Oregon  S.  L.  K.  Co. 
(Utah.),  65  Pac.  735. 

"^  St.  Louis  &  C.  E.  Co.  V.  Postal 
Teleg.  Co.,  173  111.  508;  51  N.  E. 
382. 
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value  of  the  right  of  way  to  the  railroad  for  its  own  use  or  for 
the  purposes  of  sale,  and  any  special  damage  in  addition 
thereto,  are  the  basis  of  arriving  at  the  damages  sustained  by 
the  railroad  company .°'  And  again,  it  is  said  that  the  telegraph 
company  must  make  compensation  proportionately  for  the  cost 
and  expense  of  the  railroad  company  in  putting  in  condition 
the  right  of  way.  It  cannot  avail  itself  of  improved  conditions 
without  compensation.^  But  in  another  case  it  was  decided 
that  the  telegraph  company  need  not  make  compensation  for 
such  cost  and  expense,  it  not  appearing  that  the  railroad  com- 
pany had  been  at  any  expense  so  far  as  the  right  of  way  the 
telegraph  company  sought  to  appropriate  for  its  line  was  con- 
cerned, and  the  telegraph  company  having  stated  in  its  petition 
that  it  did  not  intend  to  construct  its  line  upon  any  portion  of 
the  railroad  right  of  way  which  had  been  transformed  for  the 
purpose  of  the  roadbed.*®  And  in  two  later  cases  it  is  held 
that  the  expenses  to  the  railroad  company  in  clearing  its  right 
of  way  are  not  to  be  considered  in  estimating  the  damages  for 
an  appropriation  of  a  right  of  way  for  a  telegraph  line.™  So 
the  value  to  a  telegraph  company  or  the  peculiar  advantage 
which  it  may  derive  from  the  use  of  the  railroad  right  of  way 
are  not  elements  to  be  considered  in  awarding  damages.''^  And 
the  fact  that  the  railroad  company  may,  at  some  future  time, 
desire  to  use  the  portion  sought  for  by  the  telegraph  company, 
for  the  construction  of  another  track  or  some  necessary  ap- 
purtenance to  the  maintenance  and  operation  of  its  line,  is  not 
to  be  considered  as  an  element  of  damages.  And  this  is  es- 
pecially true  where  the  telegraph  company  has  agreed  in  its 


8'  Postal  Teleg.  Cable  Co.  v.  Ala- 
bama &  Vioksburg  Ey.  Co.,  68  Miss. 
314. 

68  Postal  Teleg.  Cable  Co.  v.  Mor- 
gan's La.  &  Tex.  K.  &  S.  S.  Co.,  49 
La.  Ann.  58;  21  So.  183;  6  Am. 
Elec.  Cas.  185,  per  MoEnery,  J. 
It  was  also  held  in  tills  case  that  the 
inconvenience  occasioned  the  rail- 
road company  was  an  element  to  be 
considered  in  arriving  at  the  general 
estimate  of  the  damages. 

63  St.  Louis  &  C.  K.  Co.  V.  Postal 
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Teleg.  Co.,  173  111.  508;  51  N.  E. 
382. 

™  Texas  &  N.  O.  R.  Co.  v.  Postal 
Teleg.  Cable  Co.  (Tex.  1899),  52  S. 
W.  108;  Southwestern  Teleg.  & 
Teleph.  Co.  v.  Gulf,  C.  &  S.  F.  K. 
Co.  (Tex.  1899),  52  S.  W.  106. 

'1  Texas  &  N.  O.  E.  Co.  v.  Postal 
Teleg.  Cable  Co.  (Tex.  1899),  52  S. 
W.  108;  Southwestern  Teleg.  & 
Teleph.  Co.  v.  Gulf,  C.  &  S.  F.  E. 
Co.    (Tex.   1899),   52    S.    W.  106. 
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petition  to  reconstruct  its  line  on  any  portion  of  the  right  of 
way  that  the  railroad  company  may  designate,  if  at  any  future 
time  the  latter  desires  to  use  the  portion  sought  to  be  appro- 
priated." In  Louisiana  it  is  held  that  a  telegraph  company  in 
such  case  will  be  obliged  to  pay  only  the  value  of  the  use  and 
occupation  of  the  property  it  appropriates  for  its  right  of  way.'' 

§  2205.  Property  of  turnpike  company Where  the  road 

of  a  turnpike  company  is  taken  for  a  public  use  such  as  a  street 
or  highway,  the  measure  of  damages  is  to  be  determined,  not 
by  the  fee  value  of  the  land  over  which  the  road  is  constructed, 
but  by  the  injury  done  to  the  company's  easement  therein, 
where  its  interest  is  limited  to  the  easement.'*  And  in  esti- 
mating the  damages  for  the  taking  of  such  a  road,  the  value  of 
the  franchise  is  to  be  considered ;  as  is  also  deprivation  of  the 
property  rights  of  the  company  preventing  it  from  collecting 
tolls  on  the  part  taken  and  the  loss  of  toll  if  any  to  the  part 
not  taken,  and  the  value  of  materials  placed  thereon  and  its 
appurtenances.'^  So  it  has  been  decided  in  a  proceeding  to 
assess  the  damages  for  making  a  turnpike  free  from  toll,  that 
evidence  is  admissible  of  the  value  of  the  physical  property  of 
the  turnpike  without  taking  into  account  the  land  on  which 
it  is  located.™ 

§  2206.  Yiadncts,  embankments  and  obstructions  in 
streets. — The  measure  of  damages  where  a  bridge,  viaduct,  or 
an  embankment  or  other  structure  is  constructed  or  erected  in 
a  street  is  the  depreciation  in  the  fair  market  value  of  the 
property  caused  thereby."     And  in  connection  with  evidence 


"St.  Louis  &  C.  K.  Co.  V.  Postal 
Teleg.  Co.,  173  111.  508,  51  N.  E.  382. 

'8  Postal  Teleg.  Cable  Co.  v.  Loui- 
siana W.  E.  Co.,  49  La. Ann.  1270;  22 
So.  219. 

«  Vernon  Shell  Eoad  Co.  v.  Sa^ 
vannah,  95  Ga.  387;  22  S.  E.  625. 

'6  Cincinnati,  C.  &  W.  T.  Co.  v. 
Cincinnati,  6  Ohio  N.  P.  233;  In  re 
Somerton  Turnpike,  16  Pa.  Super. 
Ct.  400. 

'6  West  Chester  &  W.  P.  K.  Co.  v. 


Chester  County,  182  Pa.  40;  37  Atl. 
805;  40  W.N.  C.  561. 

"  Osgood  V.  Chicago,  154  111.  194; 
41  N.  E.  40;  Walters  v.  St.  Louis, 
132  Mo.  1;  33  S.  W.  441;  Martin  v. 
Chicago,  S.  F.  &  C.  E.  Co.,  47  Mo. 
App.  452.  But  compare,  Butler  v. 
East  St.  Louis,  74  111.  App.  649; 
Ottenot  V.  New  York,  L.  &  W.  E. 
Co.,  119  N.  T.  603.  See  Lewis  on 
Eminent  Domain  (ed.  1888),  sec. 
495. 
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showing  a  diversion  of  travel  from  the  street  in  consequence 
of  tlie  construction  of  a  viaduct,  evidence  is  also  held  admis- 
sible of  loss  of  business  since  its  construction.™  Again  it  has 
been  decided  that  the  damages  to  property  by  the  construction 
of  a  viaduct  in  front  thereof  cannot  be  reduced  by  a  set-ofE  of 
a  general  rise  in  the  value  of  property  due  to  other  causes.'' 

§  2207.  Use  of  streets  for  railway  purposes — Elevated 
railroads. — Where  a  railroad  is  constructed  in  a  street  or  high- 
way it  has  been  determined  that  the  measure  of  damages  to 
an  abutting  owner  is  the  depreciation  in  the  market  value  of 
the  property.®*  In  this  connection  there  has  been  much  discus- 
sion as  to  the  damages  which  may  be  recovered  where  an  ele- 
vated street  railway  is  constructed  on  a  street.  In  these  cases 
the  rule  has  been  affirmed  that  an  abutting  owner  is  entitled  to 
the  right  of  free  access  to  his  premises  and  the  free  admission 
of  light  and  air  to  and  through  his  property  which  are  not 
only  valuable  to  him  for  sanitary  purposes  but  are  also  indis- 
pensable to  the  proper  and  beneficial  enjoyment  of  his  prop- 
erty.^' And  in  some  decisions  in  New  York  in  which  state 
this  question  has  continually  been  before  the  courts  for  con- 
sideration, it  has  been  determined  that  the  measure  of  damages 
is  the  diminution  in  the  value  of  the  property  caused  by  the 
impairment  of  these  easements.^     So  again,  it  has  been  deter- 


™  Omaha  v.  McGavock,  47  Neb. 
313;  66N.  W.  415. 

'9  Hermann  v.  East  St.  Louis,  58 
111.  App.  166. 

M  Muller  V.  Southern  Pac.  R.  Co., 
83  Cal.  240;  23  Pac.  265;  Denver  v. 
Bayer,  7  Colo.  113;  2  Pac.  6;  Denver 
&  K.  G.  K.  Co.  V.  Schmitt,  11  Colo. 
56;  16  Pac.  842;  St.  Louis  &  T. 
H.  E.  Co.  V.  Haller,  82  111.  208; 
Maysville  &  B.  S.  R.  Co.  v.  Urban, 
10  Ky.  L.  Rep.  1061;  Chicago,  B.  & 
Q.  R.  Co.  V.  O'Connor,  42  Neb.  90;  60 
N.  W.  326;  Karst  v.  St.  Paul,  S.  &  T. 
F.  R.  Co.,  22  Minn.  118;  In  re 
Brooklyn  El.  R.  Co.,  55  Hun  (N.  T.), 
165;  8N.  T.  Supp.  78;  Johnson  v. 
Old  Colony  R.  Co.,  18  R.  I.  642;  29 
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Atl.  594;  Stewart  v.  Ohio  River  R. 
Co.,  38  W.  Va.  438;  18  S.  E.  604. 

81  Lahr  v.  Metropolitan  Elev.  R. 
Co.,  104  N.  T.  268;  Story  v.  New 
York  El.  R.  Co.,  90  N.  Y.  122.  As 
to  right  to  light  and  air,  see  also 
Adams  v.  Chicago,  B.  &  N.  R.  Co., 
36  Minn.  286;  39  N.  W.  629;  12  Am. 
St.  Rep.  644;  1  L.  R.  A.  493;  Matt- 
lage  V.  New  York  El.  R.  Co.,  58 
Hun  (N.  Y.),  603;  UN.  Y.  Supp. 
482;  Abendroth  v.  New  York  EI.  R. 
Co.,  122  N.  Y.  1;  25  N.  E.  496. 

82  Matter  of  New  York  El.  R.  Co., 
41  Hun  (N.  Y.),  502;  Matter  of  New 
York  El.  E.  R.  Co.,  36  Hun  (N.  Y.), 
427. 
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mined  in  another  case  in  New  York  that  the  difference  be- 
tween the  value  of  the  property  with  and  without  the  railroad 
is  the  measure  of  damages  which  must  be  paid  to  prevent  an 
injunction  in  favor  of  a  purchaser  of  the  premises  after  the 
trespasses  on  easements  of  light,  air  and  access  began."  And 
in  other  cases  in  this  state  the  difference  in  value  before  and 
after  the  construction  of  an  elevated  railroad  is  also  declared  to 
be  the  proper  measure  of  damages."  And  in  Illinois  in  a  case 
where  it  appeared  that  an  elevated  railway  had  been  constructed 
in  a  private  alley  it  was  decided  that  the  measure  of  damages  to 
adjoining  land  was  the  difference  between  the  value  of  the  land 
before  and  after  the  construction  of  the  road.®  Again,  in  New 
York  it  has  been  determined  that  where  an  abutting  owner 
brings  a  common-law  action  to  recover  damages  caused  by  the 
interruption  of  light  and  air  to  his  premises  by  an  elevated 
railroad,  his  recovery  will  be  limited  to  such  damages  as  have 
been  sustained  up  to  the  time  of  the  commencement  of  the  ac- 
tion,* which  rule  is  also  followed  in  many  other  states  in  such 
actions  to  recover  damages  for  the  construction  of  railroads 
generally  in  the  streets.*" 

§  2208.  Injury  to  or  taking  of  water  rights. — Where 
waters  to  which  a  person  is  entitled  are  diverted  as  a  result  of 
the  taking  of  property  or  of  the  waters  for  a  public  use,  the 
measure  of  damages  is  declared  to  be  the  difference  between 
the  value  of  the  land  before  and  after  the  injury.*  Again, 
where  water  is  appropriated  under  the  right  of  eminent  domain 


''  Pappenheim  v.  Metropolitan  El. 
E.  Co.,  128  N.  T.  436;  40  N.  Y.  St. 
K.  445;  13  L.  K.  A.  401;  28  N.  E. 
518;  44  Alb.  L.  J.  440;  10  Ky.  & 
Corp.  L.  J.  422. 

M  Druoker  v.  Manhattan  Ry.  Co., 
106  N.  T.  157;  Lahr  v.  Metropolitan 
El.  E.  Co.,  104  N.  Y.  268;  Ireland  v. 
Met.  El.  E.  Co.,  52  N.  Y.  Super.  Ct. 
450;  Pond  v.  Met.  El.  E.  Co.,  42  Hun 
(N.  Y.),  567. 

85  Metropolitan  W.  S.  E.  E.  Co.  v. 
Springer,  171  111.  170;  49  N.  E.  416; 
9  Am.  &  Eng.  E.  Cas.  N.  S.  731. 

88  Pond  V.  Metropolitan  Elevated 


E.  Co.,  112  N.  Y.  186;  19  N.  E.  487; 
20  N.  Y.  St.  E.  479. 

"  Ford  V.  Santa  Cruz  E.  Co.,  59 
Cal.  290;  Adams  v.  Hastings  &  D. 
E.  Co.,  18  Minn.  260;  Hartz  v.  St. 
Paul  &  S.  C.  E.  Co.,  21  Minn.  858; 
Carl  V.  Fond  duLao  E.  Co.,  46  Wis. 
625. 

88  Syracuse  v.  Stacy,  61  N.  Y. 
Supp.  165.  Examine  Trent,  Stough- 
ton  T.  Barbados  Water  Supply  Co., 
[1893]  A.  C.  502,  wherein  it  is  held 
that  under  the  British  Water  Supply 
Act  of  1886  the  compensation  in- 
cludes the  value  of  the  proprietary 
2265 


§2208 


EMINENT   DOMAIN. 


it  has  been  decided  that  the  damages  to  which  a  mill  owner  is 
entitled  should  be  assessed  in  accordance  to  the  actual  value 
of  the  water  at  the  time  it  is  appropriated.®  And  in  deter- 
mining the  damages  to  a  mill  owner  where  his  water  power 
has  been  impaired  as  the  result  of  a  taking  of  property  under 
eminent  domain,  evidence  is  held  admissible  of  the  necessity  of 
the  water  power  for  the  operation  of  the  mill,  of  the  amount 
diverted  and  effect  thereof,  of  the  amount  of  custom  prior  to 
the  appropriation  and  the  income  therefrom  and  of  the  loss  of 
custom  caused  by  the  diversion.*  And  where  a  water  com- 
pany is  entitled  to  divert  a  certain  amount  of  water  the  dam- 
ages therefor  should  be  assessed  with  reference  to  the  largest 
volume  it  is  entitled  to  divert."  Again,  it  has  been  decided 
that  compensation  may  be  awarded  for  injury  to  a  portion  of  a 
farm  not  abutting  on  the  stream  and  laid  out  in  building  lots, 
though  at  the  time  used  for  farm  purposes,  where  by  a  con- 
demnation of  a  part  of  the  farm  the  owner  is  deprived  of  the 
right  to  grant  to  purchasers  of  the  lots  a  right  of  way  to  the 
stream  and  thus  secure  to  them  the  enjoyment  of  rights  in  the 
stream.'^  And  the  fact  that  the  larger  part  of  the  water  of 
a  stream  which  is  diverted  by  a  city  for  a  water  supply  is 
again  returned  to  the  stream  in  the  form  of  sewage  will  not 
lessen  the  damages  to  which  the  owner  of  water  power  on  the 
stream,  is  entitled,  where  such  sewage  is  entirely  under  the 
control  of  the  city  and  may  be  diverted  at  anytime.^  But  where 
a  person  owning  land  on  both  sides  of  a  stream  which  is  dammed 
up  by  a  navigation  company  so  as  to  render  it  navigable,  sus- 
tains damages  by  the  destruction  of  the  fordability  of  the 
stream,  it  is  decided  that  if  any  right  to  recover  damages  exists 


interest  of  tlie  owner  from  whose 
land  the  streams  are  diverted. 

89  Lee  V.  Springfield  Water  Co., 
176  Pa.  St.  223;  35  Atl.  184;  6  Del. 
Co.  Rep.  409. 

9»  Port  Henry  v.  Kidder,  39  App. 
Div.  (N.  T.)  640;  57  N.  T.  Supp. 
102. 

'1  Ingraham    v.     Camden    &    E. 

Water  Co.,  82  Me.  335;  19  Atl.  861. 

Examine     Hamor    v.    Bar    Harbor 

Water  Co.,  92  Me.  364;  42  Atl.  790; 
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Proprietors  of  Mills  v.  Kandolph, 
157  Mass.  345;  Gallagher  v.  King- 
ston Water  Co.,  25  App.  Div.  (N.  T.) 
82;  49  N.  T.  Supp.  250;  In  re  Tracy, 
16  N.  T.  Supp.  606;  42  N.  T.  St.  E. 
62;  Leonard  v.  Eutland  (Vt.),  28 
Atl.  885. 

52  Bridgeman  v.  Hardwick,  67  Vt. 
653;  32  Atl.  502. 

93  In  re  Barre  Water  Co.,  72  Vt. 
413;  48  Atl.  653. 
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the  recovery  should  be  limited  to  the  cost  of  providing  a  cross- 
ing.*^ 

§  2309.  Recovery  by  tenants  and  lessees. — Where  leased 
premises  are  taken  in  condemnation  proceedings  it  has  been 
determined  that  the  lessee  is  entitled  to  recover  for  the  value  of 
his  leasehold  interest  without  any  deduction  for  abatement  or 
rent.'^  And  where  a  portion  of  the  leased  property  is  taken 
the  lessee  is  entitled  to  recover  such  damages  as  he  may  have 
sustained  thereby.*  So  where  a  street  is  opened  through 
leased  land  the  measure  of  damages  to  the  lessee  will  be  the 
difference  in  the  value  of  the  lease  before  and  after  the  taking." 
And  in  estimating  the  value  the  right  to  a  renewal  may  be  con- 
sidered.'^ Again,  the  cost  of  removal  of  goods  has  been  held 
recoverable,^  or  damages  for  injury  to  a  stock  of  goods  neces- 
sarily done  in  the  removal  of  a  portion  of  a  leased  building,^""  or 
an  allowance  for  buildings  erected  by  the  tenant  on  the  lands.' 
Where,  however,  a  lease  is  subject  to  the  contingency  of  a  termi- 
nation thereof  at  any  time,  such  contingency  should  be  con- 
sidered.^ So  where  a  lease  could  be  terminated  on  thirty  days' 
notice  by  the  lessor,  it  was  decided  that  nominal  damages  only 
should  be  awarded.^  Nor  is  a  mere  option  to  extend  a  lease 
"  at  the  mutual  agreement  of  the  parties  "  an  element  of  the  dam- 
ages to  be  allowed.^  And  it  is  held  that  improvements  made  by 
the  lessee,  and  which  he  has  no  right  to  remove,  should  not  be 


**  Silver  Creek  Nav.  &  Imp.  Co.  v. 
Mangum,  64  Miss.  682;  2  So.  11. 

s^Stubbings  v.  Evanston,  136  111. 
37;11L.E.  A.839;26N.E.577.  See 
Lewis  on  Eminent  Domain  (ed. 
1888),  sec.  483. 

«5  In  re  Daly,  29  App.  Div.  (N.  T.) 
286;  51  N.  Y.  Supp.  576. 

"Baltimore  v.  Eice  (Md.),  21  Atl. 
181.  See  In  re  Armory  Board,  60  N. 
T.  Supp.  882. 

«8  Baltimore  v.  Rice  (Md.),  21  Atl. 
181;  North  Pennsylvania  K.  Co.  v. 
Davis,  26  Pa.  St.  288. 

83  Metropolitan  West  S.  E.  E.  Co. 
V.  Siegel,  161  111.  638;  44  N.  E.  276; 
28  Chic.  L.  News,  281. 


MO  Shaw  V.  Philadelphia,  169  Pa. 
St.  506;  36  "W.  N.  C.  510. 

1  In  re  Appointment  of  Park 
Comrs.,  1  N.  Y.  Supp.  763;  Living- 
ston V.  Sulzer,  19  Hun  (N.  Y.),  375. 
But  see  Schreiber  v.  Chicago  &  E. 
E.  Co.,  115  111.  340. 

"  In  re  Armory  Board,  60  N.  Y. 
Supp.  882. 

'  Boeoker  v.  Naperville,  166  111. 
151.  Examine  In  re  State  House, 
21  E.  I.  59;  41  Atl.  1004,  citing 
Schreiber  v.  Chicago  &  E.  E.  Co., 
115  111.  340. 

*  Pause  V.  Atlanta,  98  Ga.  92;  26 
S.  E.  489. 
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considered ;  ^  nor  rents  paid  by  the  lessees  for  other  premises 
during  a  period  that  they  are  released  from  rent  under  the 
leases.^  And  it  is  decided  that  the  cost  of  taking  down  and 
putting  up  a  sprinkling  apparatus  in  another  place  and  damage 
to  the  same  are  not  elements  to  be  considered  where  the  ap- 
paratus was  a  permanent  attachment  to  the  building  and  its 
use  to  the  lessee  was  the  only  value  of  the  same  and  it  could 
not  be  taken  down  and  put  up  elsewhere  to  advantage.'  So 
where  proceedings  are  brought  to  condemn  the  interest  in 
land  of  a  tenant  for  years,  evidence  is  inadmissible  of  the  value 
of  the  land  and  of  fruit  trees  thereon.^  Again,  where  property 
is  used  for  manufacturing  purposes  and  proceedings  are 
brought  to  condemn  a  strip  of  the  land,  evidence  is  held  inad- 
missible as  to  whether  the  cost  of  insurance  will  be  increased 
by  reason  of  the  piling  of  lumber  nearer  to  the  mill  than 
formerly.' 

§  3210.  Evidence  as  to  damages  in  condemnation  pro- 
ceedings.— As  an  aid  in  determining  the  amount  of  damages 
which  are  to  be  assessed  in  condemnation  proceedings  evidence 
is  properly  admissible  of  the  prices  realized  at  voluntary  sales 
of  land  in  the  vicinity  where  made  within  a  reasonable  time.^ 
And  witnesses  may  give  their  opinion  as  to  the  value  of  land 
taken,"  or  as  to  the  depreciation  in  value  where  a  part  is  taken." 


s  McAllister  v.  Reel,  59  Mo.  App. 
70.  Examine,  Chicago,  E.  &  L.  S.  E. 
Co.  V.  Catholic  Bishop  of  Chicago, 
119  111.  525. 

«  Metropolitan  West  S.  E.  E.  Co. 
V.  Siegel,  161111.  638;  44  N.  E.  276; 
28  Chic.  L.  N.281. 

'Metropolitan  West  S.  E.  E.  Co. 
V.  Siegel,  161  111.  638;  44  N.  E.  276; 
28  Chic.  L.  News,  281. 

8  Seattle  &  M.  R.  Co.  v.  Scheike,  3 
Wash.  625;  29  Pac.  217;  30  Pac.  503. 

'  Cook  &  E.  Co.  V.  Chicago  San- 
itary Dist.,  177  111.  599;  62  N.  E.  870. 

i"  Baltimore  v.  Smith  &  S.  Brick 
Co.,  80  Md.  458;  81  Atl.  423;  St. 
Louis  Terminal  R.  Co.  v.  Hieger, 
139 Mo.  315;  40 S.  W.  947;  Markowitz 
V.  Kansas  City,  125  Mo.  485;  28  S. 
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W.  642;  Langdon  v.  New  York,  138 
N.  T.  628;  81  N.  E.  98,  afE'g  15  N. 
T.  Supp.  965;  Douglass  v.  NewTork 
Elev.  E.  Co.,  14  App.  Div.  (N.  T.) 
471;  43  N.  T.  Supp.  847;~Seattle  & 
M.  R.  Co.  V.  Gilchrist,  4  Wash.  509; 
30  Pac.  788;  Stolze  v.  Manitowoc 
Terminal  Co.,  100  Wis.  208;  75  N.  W. 
87.  Examine  Lyon  v.  Hammond, 
&  B.  I.  B.  Co.,  167  111.  527;  47  N.  E. 
775. 

11  Spring  Valley  Water  Works  v. 
Drinkhouse,  92  Cal.  528;  28  Pac. 
681;  Zazoo-Mississippi  Delta  Comrs. 
V.  Dillard,  76  Miss.  641;  25  So.  292; 
Loraine  Street  R.  Co.  v.  Sinning,  3 
Ohio  Deo.  621;  Galbraith  v.  Phila- 
delphia Co.,  2  Pa.  Super.  Ct.  859. 

12  Jacksonville,  T.  &  K.  W.  R.  Co. 
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Again,  it  has  been  decided  upon  the  question  of  value  that  evi- 
dence is  admissible  of  the  price  demanded  by  the  owner  ^  and 
of  offers  received."  So  a  tax  return  may  be  competent  evi- 
dence.'^ And  all  the  inconveniences  directly  resulting  to  the 
remaining  land  may  be  shown  as  bearing  on  the  question  of 
depreciation  in  value.*^  So  in  estimating  the  damages  the 
value  of  buildings  on  the  land  condemned  may  be  properly 
shown."  Evidence  as  to  other  sales,  however,  is  declared  to  be 
admissible  only  when  the  properties  are  substantially  similar.'^ 
And  it  has  been  held  that  where  land  is  taken  for  a  highway, 
testimony  by  the  owner  of  a  right  of  way  as  to  the  amount  he 
would  have  sold  such  right  for,  if  no  highway  had  been  laid 
out,  is  inadmissible.'"  Again,  it  is  held  proper  to  exclude  evi- 
dence as  to  the  value  of  a  building  where  based  only  on  knowl- 
edge of  its  cost ;  *  and  also  the  opinion  of  an  expert  as  to  the 
value  of  adjoining  land ;  '■"■  or  of  the  owner  as  to  what  he  paid 
for  his  premises  twelve  years  before.'^ 


V.  Lockwood,  33  Fla.  573;  15  So. 
327;  Lee  v.  Springfield  Water  Co., 
176  Pa.  St.  223;  35  Atl.  184;  6  Del. 
Co.  Kep.  409;  Mewes  v.  Crescent  Pipe 
Line  Co.,  170  Pa.  St.  369;  32  Atl. 
1083;  Fort  Worth  Compress  Co.  v. 
Chicago,  E.  I.  &  T.  E.  Co.,  18  Tex. 
Civ.  App.  622;  45  S.  W.  967;  Den- 
ison  &  P.  S.  E.  Co.  v.  Soholz  (Tex. 
Civ.  App.),  44  S.  W.  560;  Blair  v. 
Charleston,  43  W.  Va.  62;  35  L.  E. 
A.  852;  26  S.  E.  341. 

13  orr  V.  Carnegie  Natural  Gas  Co., 
2  Pa.  Super.  Ct.  401;  39  W.  N.  C.  213. 

M  Santa  Ana  v.  Harlin,  99  Cal.  538; 
34  Pac.  224, 

15  Toledo  Consol.  Street  E.  Co.  v. 
Toledo  Elec.  St.  E.  Co.,  12  Ohio  C. 
C.  867;  1  Ohio  C.  D.  643. 


16  Omaha,  H.  &  G.  E.  Co.  v.  Doney, 
3  Kan.  App.  515;  43  Pac.  831;  3  Am. 
&  Eng.  E.  Cas.  N.  S.  144. 

"  Warden  v.  Philadelphia,  167  Pa. 
St.  523;  31  Atl.  928. 

18  Laing  v.  United  New  Jersey  E. 
&  C.  Co.,  54  N.  J.  L.  576;  25  Atl. 
409. 

w  Tufts  V.  Charlestown,  4  Gray 
(Mass.),  537. 

zi>  State  V.  Sattley,  131  Mo.  464;  33 
S.  W.  41. 

2iBeale  v.  Boston,  166  Mass.  53; 
43  N.  E.  1029. 

22  Denison  &  P.  S.  E.  Co.  v.  Cum- 
mins (Tex.  Civ.  App.),  42  S.  W. 
588. 
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§  3311.  Preliminary  remarks. — Where  the  factors  of  fraud, 
deceit  and  false  representations  enter  largely  into  the  determi- 
nation of  causes  which  cannot  well  be  separated  from  the  class 
of  subjects  to  which  such  causes  belong,  they  have  been  con- 
sidered elsewhere  in  this  treatise  in  connection  therewith,  and 
will  not  be  again  discussed  in  this  chapter. 


§  3313.  Fraud,  deceit,  false  representations,  etc. — General 
rules  and  decisions  as  to  damages. — The  terms  of  an  uncon- 
scionable agreement  will  not  prevent  the  court  from  awarding 
such  damages  as  are  reasonable.^  But  the  fraud  and  the  injury 
must  concur,  for  fraud  without  damage  is  insufficient  to  sup- 
port an  action.^  And  if  property  is  alleged  to  have  been  fraud- 
ulently acquired,  the  defendant  may  prove  its  value  and  qual- 
ity.^ But  where  the  fraudulent  representations  amount  to  a 
warranty,  the  fraud  need  not  be  proven,  and  there  may  be  a 
recovery  upon  proof  of  the  warranty  and  its  breach.^  Again, 
the  natural  and  proximate  loss  sustained  is  the  measure  of 
damages  for  inducing  one,  through  false  and  fraudulent  repre- 
sentations, to  enter  into  a  contract  and  to  part  with  his  money 
to  defendant's  gain.'  And  if  the  alleged  fraudulent  representa- 
tions are  the  immeejiate,  proximate  aud  material  cause  of  the 
transaction,  the  plaintiff  may  recover  damages,  although  other 
representations  or  circumstances  may  have  been  the  operative 
inducement.*  So  attorneys'  fees  have  been  allowed  where  one 
has  been  obliged  to  avail  himself  of  such  services,  to  relieve 
himself  of  the  consequences  of  another's  fraud,  but  such  fees 
are  not  recoverable  where  fraud  is  set  up  as  a  defense  to  an 
action  on  a  contract."*  And  the  actual  cost  of  manufacture, 
attributable  to  defendant's  fraudulent  conduct,  is  the  measure 
of  damages  where  plaintiff  was  thereby  induced  to  enter  into 
the  manufacture  of  goods  for  sale  to  a  firm  not  existing,  but 


1  Cutler  V.  How,  8  Mass.  257.  See 
also  Baxter  v.  Wales,  12  Mass.  365. 

2  Jones  V.  Foster,  1%  HI.  459;  51 
N.  E.  862. 

s  Marton-Barris  Co.  v.  Jackson, 
24  App.  Dlv.  354;  48  N.  T.  Supp.  586. 

*  Brown  v.  Boyle,  69  Minn.  543; 
72  N.  "W.  814 


6  Vilet  T.  Holer  (Minn.),  84  N".  W. 
452. 

^  So  evidently  held  in  Scholfield 
Gear  &  P.  Co.  v.  Scholfield,  71 
Conn.  1;40  Atl.  1046. 

'  Flack  V.  Neill,  22  Tex.  253.  See 
Kuefel  V.  Ahern,  57  111.  App.  568. 
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prospective  profits  on  the  goods  cannot  be  included.^  So 
where  the  plaintiff  was  induced  to  pay  a  certain  sum  for  the 
privilege  of  manufacturing  patented  articles  and  additional 
capital  was  lost,  he  is  entitled  to  be  compensated  in  damages, 
but  profits  and  agreed  royalties  on  articles  sold  and  amounts 
lost  by  reason  of  improper  construction  and  defective  work- 
manship should  be  deducted.'  And  where  warehousemen  pay 
the  proceeds  of  a  consignment  to  a  person  representing  himself 
as  the  shipper  and  owner,  without  other  identification,  and 
who  had  fraudulently  altered  the  shipping  directions  to  that  of 
the  warehousemen,  a  recovery  may  be  had  from  the  latter  for 
the  value  of  the  goods.*"  If  a  contract  to  pasture  cattle  is  en- 
tered into  upon  the  false  representation  that  there  is  a  suffi- 
cient supply  of  water  for  the  winter,  the  measure  of  damages, 
where  the  stock  is  not  under  the  control  of  the  owner  of  the 
land,  is  the  increased  cost  and  inconvenience  in  driving  them 
to  water,  or  of  moving  them  to  proper  quarters,  and  not  the 
market  value  of  the  cattle  lost  and  the  difference  in  value  of 
the  herd  as  wintered  and  its  value  had  there  been  a  proper 
supply  of  water."  And  where  a  judgment  which  had  no  exist- 
ence is  assigned,  the  measure  of  damages  is  the  value  of  the 
property  owned  by  the  pretended  judgment  creditor  and  sub- 
ject to  execution  at  any  time  between  the  commencement  of 
the  suit  and  the  assignment,  with  interest  from  the  time  the 
money  might  have  been  realized  on  the  sale.*'  Again,  it  is  decided 
that  special  averments  are  not  necessary  to  recover  all  the 
material  and  necessary  results  of  a  deceit  alleged  to  have  been 
practiced  upon  another  to  his  damage."  Nor  can  a  recovery 
be  had  for  fraudulent  representations  inducing  an  act  where 
the  benefits  alleged  are  purely  speculative  and  uncertain." 
Nor  can  damages  which  result  from  one's  own  violation  of  the 
law  and  consequent  imprisonment,  for  selling  liquor  without  a 
license,  be  recovered  for  false  and  fraudulent  representations  as 


8  Kabinwitz  v.  Cohen,  44  N.  T.  St. 
E.  123;17N.  T.  Supp.  502. 

9  Soholfield  Gear  &  P.  Co.  v.  Sohol- 
field,  71  Conn.  1;  40  Atl.  1046. 

10  Irvin  v.  Phelps,  20  Ky.  L.  Rep. 
242;  45  S.  W.  659. 

11  Godding  v.   Colorado    Springs 
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Livestock  Co.,  4  Colo.  App.  14;  34 
Pac.  942. 

i2Jansenv.Ball,6Cow.  (N'.T.)628. 

13  Martaohowski  v.  Orawitz,  8 
Kulp  (Pa.),  370. 

M  Fitzsimmons  v.  Chapman,  37 
Mich.  139;  26  Am.  Rep.  508, 
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to  ownership  of  a  liquor  license  thereby  inducing  its  purchase.^' 
It  is  further  determined  that  in  an  ordinary  action  of  deceit 
there  can  be  no  recovery  of  exemplary  damages/'  and  equity 
has  refused  to  award  punitive  damages  where  a  party  has  been 
defrauded."  Nor  can  vindictive  damages  be  recovered  for  an 
alleged  fraudulent  representation  or  concealment  of  material 
facts  where  no  injury  has  been  proven.**  Nor,  where  false 
representations  are  made  by  a  bank  as  to  the  financial  condi- 
tion of  an  intending  purchaser  of  merchandise,  can  exemplary 
damages  be  recovered.'^ 


§  3313.  Fraud,  deceit,  false  and  fraudulent  representa- 
tions and  concealment — Factors  essential  or  prerequisites 
to  liability  or  recovery. — In  order  to  render  the  defendant  lia- 
ble, or  to  warrant  a  recovery  against  him  for  fraud,  deceit,  false 
representations  and  the  like,  the  fraud  must  have  been  active,^ 
or  the  alleged  representation  must  have  been  made  ^*  before  the 
act  causing  the  loss  or  injury  is  done,''''  although  it  is  deter- 
mined that  the  representations  and  the  plaintiff's  act  need  not 
concur  in  point  of  time.^  Such  statement  must  also  be  made 
as  to  an  existing  ^  material  fact  *  as  distinguished  from  a  mere 
opinion,^  or  it  must  have  related  to  matters  material  to  the 


16  Martaohowski  v.  Orawitz,  14 
Pa.  Super.  Ct.  175. 

w  OfrhlihoH  V.  Solomon,  73  App. 
Div.  329;  76  N.  Y.  Supp.  716. 

"  People's  Kat.  Bk.  v.  Kern,  8  Pa. 
Dist.  Kep.  73. 

18  Barber  v.  Kilburn,  16  Wis.  485. 
As  to  warranties  and  false  represen- 
tations on  sales  of  personalty,  see 
sees.  1683-1726,  herein. 

w  Bank  of  Arapahoe  v.  David 
Bradley  &  Co.  (U.  S.  C.  C.  A.  8th 
C),  36  U.  S.  App.  519;  19  C.  C.  A. 
206;  72  Fed.  867. 

<"  Warfleld  v.  Clark,  118  Iowa,  69; 
91  N.  W.  833. 

21  Mentzer  v.  Sargeant  (Iowa,  1902 ), 
88  N.  W.  1068. 

22Kosooe  V.  Sawyer,  71  Vt.  367;  45 
Atl.  218. 
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i^Chilson  V.  Houston,  9  N.  D. 
498;  84  N.  W.  354. 

=*  Cohn  V.  Broadhead,  51  Neb.  834; 
71  N.  W.747;  Dudley  v.  Minor's  Exr. 
(Va.  1902),  42  S.  E.  870. 

26  Cole  V.  Smith,  26  Colo.  506;  58 
Pac.  1086;  Gerner  v.  Yates  (Neb.), 
84  N.  W.  596;  Dudley  v.  Minor's  Exr. 
(Va.   1902),    42  S.  E.  870. 

^  Jones  V.  Middlesborough  Town- 
Lands  Co.,  20  Ky.  L.  Kep.  1744;  50 
S.  W.  28;  Livermore  v.  Middlesboi-- 
ough  Town -Lands  Co.,  20  Ky.  L. 
Rep.  1704;  50  S.  W.  6;  Patten  v. 
Glatz  (U.  S.  C.  C.  E.  D.  N.  Y.),  87 
Fed.  283.  Examine  Crocker  v.  Man- 
ley,  164  III.  282;  45  N.  E.  577;  An- 
drews v.  Jackson,  168  Mass.  266;  47 
N.  E.  412;  37  L.  E.  A.  402;  Mudsill 
Min.  Co.  V.  Watrous  (U.  S.  C.  C.  A. 
6th  C),  61  Fed.  163. 
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transaction.^  It  must  also  have  been  false  or  untrue  when 
niade,^  and  not  have  been  a  mere  promise  or  a  promise  for  the 
future,''  nor  have  related  solely  to  matters  in  futuro.^  It  is 
further  determined  that  the  statement  or  act  must  have  been 
consciously  or  intentionally  stated  or  done,^  for  the  purpose 
of  deceiving  ^  and  of  inducing  the  other  party  to  act,^  and  the 
defendant  must  have  had  knowledge  of  the  falsity  of  the  rep- 
resentations,** or  he  must  have  had  reason  to  believe  their  fal- 
sity at  the  time,^  or  he  must  be  shown  to  have  had  an  intent 
not  to  perform  the  act  or  promise,^  or  he  must  have  made  the 


2' Dickinson  v.  Atkins,  100  111. 
App.  401. 

28  Hicks  v.Deemer,  187  111.  164;  58 
N.  E.  252,  rev'g  87  111.  App.  384; 
Dickinson  v.  Atkins,  100  111.  App. 
401 ;  John  V.  Farwell  Co.  v.  Natlian- 
son,  99  111.  App.  195;  Hoeft  v.  Kock, 
119  Mich.  455;  5  Det.  L.  N.  867;  78 
N.  W.  556;  Live  Stock  Remedy  Co. 
V.  White,  90  Mo.  App.  498;  Edwards 
V.  Noel,  88  Mo.  App.  434;  Paretti  v. 
Bebenack,  81  Mo.  App.  494. 

29  Harrington  v.  Eutherford,  38 
Fla.  321;  21  So.  283;  Chattanooga, 
E.  &  C.  E.  Co.  V.  Wartheu,  98  Ga. 
599;  25  S.  E.  988;  Smith  v.  Parker, 
148  Ind.  127;  45  N.  E.  770;  Sweeney 
v.  Davidson,  68  Iowa,  386;  Jones  v. 
Middlesborough  Town- Lands  Co.,  20 
Ky.  L.  Eep.  1744;  50  S.  W.  28;  Liver- 
more  V.  Middlesborough  Town- 
Lands  Co.,  20  Ky.  L.  Eep.  1704;  50 S. 
W.  6;  Bay  View  Land  Co.  v.  Myers,  62 
Minn.  265;  164  N.  W.  816;  Esterly 
Harvesting  Mach.  Co.  v.  Berg,  52 
Neb.  147;  71  N.  W.  952;  Orrv.  Good- 
loe,  93  Va.  263;  24  S.  E.  1014.  See 
Williams  v.  Kerr,  152  P,a.  560.  See 
also  last  preceding  section,  herein. 

K>  Dickinson  v.  Atkins,  100  111. 
App.  401 ;  Bradley  v.  Seaboard  Nat. 
Bk.,  46  App.  Div.  550;  62  N.  Y. 
Supp.  51;  Dudley  v.  Minor's  Exr. 
(Va.  1902),  42  S.  E.  870;  Hindmanv. 
First  Nat.  Bk.  (U.  S.  C.  C.  A.  Ky.), 
50  C.  C.  A.  623;  112  Fed,  931. 
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M  Warfield  v.  Clark,  118  Iowa,  69; 
91  N.  W.  833. 

22  Clement  Bane  &  Co.  v.  Swansom 
(Iowa),  81  N.  W.  233.  See  Griswold 
V.  Sabin,  51  N.  H.  167;  12  Am.  Kep. 
76 ;  Weed  v.  Case,  55  Barb.  (N.  T.)  534. 

83 Henry  V.Dennis,  95  Me.  24;  49 
Atl.  58;  Live  Stock  Remedy  Co.  v. 
White,  90  Mo.  App.  498;  Dudley  v. 
Minor's  Exr.  (Va.  1902),  42  S.  E.  870; 
Tacoma  v.  Tacoma  Light  &  W.  Co., 
16  Wash.  288;  47  Pac.  738. 

s*  Cooley  v.  King,  113  Ga.  1163;  39 
S.  E.  486;  Jones  v.  Foster,  175  111. 
459;  51  N.  E.  862;  Dickinson  v.  At- 
kins, 100  111.  App.  401;  Mentzer  v. 
Sargeant  (Iowa,  1902),  88  N.  W.  1068; 
National  Horse  Importing  Co.  v. 
Novak,  105  Iowa,  157;  74  N.  W.  759; 
Live  Stock  Remedy  Co.  v.  White,  90 
Mo.  App.  498;  Edwards  v.  Noel,  88 
Mo.  App.  434;  Paretti  v.  Eebenaok, 
81  Mo.  App.  494;  Powell  v.  F.  C. 
Linde  Co.,  58  App.  Div.  261;  68  N. 
T.  Supp.  1070,  aff'g  49  App.  Div. 
286;  64  N.  T.  Supp.  153;  Martin  v. 
'Eagle  Creek  Develop.  Co.,  41  Or.  448; 
69  Pac.  216;  Poag  v.  Charlotte  Oil& 
F.  Co.,  61  S.  C.  190;  39  S.  E.  345; 
Hindmanv.  First  Nat.  Bk.  (U.  S.  C.  C. 
A.  Ky. ),  50  C.  C.  A.  623 ;  112  Fed.  931. 

85  Mentzer  v.  Sargeant  (Iowa, 
1902),  88  N.  W.  1068.  See  Daly  v. 
Quick,  99  Cal.  179;  33  Pac.  859. 

8»  Peoples  Sav.  Bk.  v.  James 
(Mass.),59N.  E.  807. 
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Statements  as  of  his  own  knowledge  when  he  had  no  knowledge,^ 
although  it  is  also  decided  that  the  defendant's  knowledge  of 
the  falsity  of  the  representations  is  not  a  prerequisite  to  liability,^ 
and  that  the  motive  actuating  the  person  making  the  fraudu- 
lent statement  is  immaterial.^  Again,  the  party  alleging  the 
injury  must  have  known  of  the  false  representations,*  have 
had  knowledge  that  they  were  made,^'  have  been  ignorant  of 
their  falsity ,**  and  must  show  that  he  believed  in  their  truth."" 
He  must  also  have  relied,"  or  have  had  a  right  to  rely  upon 
such  statements  as  true,^'  and  such  reliance  has  been  confined 


^  Paretti  v.  Eebenaok,  81  Mo.  App. 
494.    See  sec.  2213,  herein. 

'8  Browning  v.  National  Capital 
Bk.,  13  App.  D.  C.  1;  Field  v.  Morse, 
54  Neb.  789;  75  N.  W.  58;  Pioke  v. 
Bobbins,  24  E.  I.  325;  Johnson  v. 
Gate,  75  Vt.  100;  58  Atl.  329;  Beetle 
V.  Anderson,  98  Wis.  5;  73  N.  W.  560; 
Cameron  v.  Mount,  86  Wis.  477;  56 
N.  W.  1094;  22  L.  K.  A.  512.  Ex- 
amine Thompson  V.  Lee,  31  Ala.  292; 
Munroe  v.  Pritchett,  16  Ala.  785; 
50  Am.  Dec.  203;  Alvarez  v.  Bran- 
nan,  7  Cal.  503;  68  Am.  Deo.  274; 
Furnas  v.  Friday,  102  Ind.  129;  1 
N.  E.  296;  Wilcox  v.  Iowa  Wesleyan 
University,  31  Iowa,  367;  Graves  v. 
Lebanon  Nat.  Bk.,  10  Bush  (Ky.), 
23;  19  Am.  Eep.  50;  Taymon  v. 
Mitchell,  1  Md.  Ch.  Dec.  496 ;  Chat- 
ham Furnace  Co.  v.  Moffatt,  147 
Mass.  403;  18  N.  E.  168;  Totten  v. 
Burhans,  91  Mich.  495;  51  N.  W. 
1119  ;  Cawston  v.  Sturgis,  29  Or. 
331;  43  Pao.  656;  Bankhead  v.  Al- 
loway,  6  Cold.  (Tenn.)  56;  Twitchell 
V.  Bridge,  42  Vt.  68. 

89  John  V.  Farwell  Co.  v.  Nathan- 
son,  99  111.  App.  195. 

WTindle  v.  Birkett,  57  App.  Div. 
450;  67  N.  T.  Supp.  1017. 

"Barnett  v.  Hensley  (Iowa,  1902), 
92  N.  W.  678. 

*2  Live  Stock  Remedy  Co.  v.  White, 
90  Mo.  App.  498. 

43  Mentzer  V.  Sargeant  (Iowa,  1902), 


88  N.  W.  1068.  See  Dady  v.  Condit, 
163111.  511;  45  N.  E.  224;  Hagee  v. 
Grossman,  31  Ind.  223;  Byard  v. 
Holmes,  34  N.  J.  L.  296;  Stitt  v. 
Little,  63  N.  Y.  427,  and  citations 
in  next  following  note  herein. 

"Hartford  F.  Ins.  Co.  v.  Kirk- 
patrick.  111  Ala.  456;  20  So.  651; 
American  Nat.  Bk.  v.  Hammond, 
25  Colo.  367;  55  Pao.  1090;  Dickin- 
son V.  Atkins,  100  111.  App.  401; 
John  v.  Farwell  Co.  v.  Nathanson, 
98  111.  App.  530;  Burnett  v.  Hensley 
(Iowa,  1902),  92  N.  W.  678;  Jones  v. 
Middlesborough  Town-Lands  Co., 
20  Ky.  L.  Rep.  1744;  50  S.  W.  28; 
Livermore  v.  Middlesborough  Town- 
Lands  Co.,  20  Ky.  L.  Eep.  1704;  50 
S.  W.  6;  Edwards  v.  Noel,  88  Mo. 
App.  434;  Paretti  v.  Eebenack,  81 
Mo.  App.  494;  Spencer  v.  Johnston, 
58  Neb.  44;  78  N.  W.  482;  American 
Bldg.  &  L.  Assn.  v.  Bear,  48  Neb. 
455;  67  N.  W.  500;  Powell  v.  P.  C. 
Linde  Co.,  171  N.  Y.  678;  64  N.  E. 
1125,  afE'g  58  App.  Div.  261;  68  N.  Y. 
Supp.  1070,  afi'g49  App.  Div.  286;  64 
N.  T.  Supp.  153;  Tindle  v.  Birkett, 
57 App.  Div.  450;  67 N.  Y.  Supp.  1017; 
Dudley  v.  Minor's  Exr.  (Va.  1902), 
42  S.  E.  870;  Fowler  v.  McCann,  86 
Wis.  427;  56  N.  W.  1085.  See  Cook 
V.  Gill,  83  Md.  177;  34  Atl.  248. 

45  Kramer  v.  Williamson,  185  Ind. 
565;  35  N.  E.  388;  Paretti  v.  Eeben- 
eok,  81  Mo.  App.  494. 
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to  that  particular  transaction  to  which  the  representations  or 
information  refers  and  not  to  like  future  ones.^'  In  addition, 
the  fraud,  or  deceit,  or  misrepresentation  must  have  furnished 
the  operative  cause  of  the  plaintiff's  act,*'  and  he  must  have 
been  misled  thereby*  and  induced  to  act  and  have  acted 
thereon  *  to  his  loss,  injury,  or  damage  ;  *  although  such  party 
must  have  exercised  ordinary  prudence.^^  But  if  confidential 
relations  exist  between  the  parties,  actual  intentional  fraud 
need  not  be  shown,  constructive  fraud  being  held  to  be  suf- 
ficient.^'^  It  is  further  determined  that  it  is  only  necessary,  in 
order  to  render  the  defendant  responsible,  that  the  plaintiff 
was  in  fact  defrauded.^^ 

§  2214.  Fraud,  deceit,  false  and  frandnlent  representa- 
tions and  concealment — When  liability  exists  or  recovery 
may  Ibe  had. — Deceit  causing  damages  is  actionable.^  It  has 
also  been  held  that  one  is  liable  in  damages  for  an  act  con- 
stituting a  fraud  in  law.''  And  a  party  is  liable  if  defendant 
had,  and  plaintiff  had  not  knowledge  of  the  law  of  a  foreign 
state,  where  the  former  induced  him  to  act  contrary  thereto  in 
making  a  contract.*     If  fraud,  false  representations  or  deceit 


^^Lesem  v.  Miller  (Kan.  App. 
1900),  62  Pao.  538. 

^'Chilson  V.  Houston,  9  N.  D. 
498;  84N.  W.  354. 

*8  Continental  Nat.  Bk.  v.  First 
Nat.  Bk.  (Tenn.  1902),  68  S.  W.  497. 

«John  V.  Farwell  Co.  v.  Nathan- 
son,  98  111.  App.  530;  Live  Stock 
Remedy  Co.  v.  White,  90  Mo.  App. 
498;  Dudley  v.  Minor's  Exr.  (Va. 
1902),  42  S.  E.  870. 

«>  Dickinson  v.  Atkins,  100  111. 
App.  401;  John  V.  Farwell  Co.  v. 
Nathanson,  98  111.  App.  530;  Edwards 
V.  Noel,  88  Mo.  App.  434;  Paretti 
V.  Eebeneck,  81  Mo.  App.  494; 
Carrington  v.  Omaha  L.  Assn.,  59 
Neb.  116;  80  N.  W.  491;  AUetson  v. 
Powers,  72  Vt.  417;  48  Atl.  647; 
Potter  V.  Necedah  Lumber  Co.,  105 
Wis.  25;  80  N.  W.  88. 

"  Toner  v.  Meusdorfier,  123  Cal. 
462;  56  Pac.  39;  Dickinson  v.  At- 
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kins,  100  111.  App.  401;  James  v. 
Dalbey,  107  Iowa,  463;  78  N.  W. 
51.  But  see  Tillis  v.  Austin,  117  Ala. 
262;  22  So.  975;  Wheeler  v.  Baars, 
33  Pla.  696;  15  So.  584;  Moore  v. 
Eecek,  163  111.  17;  44  N.  E.  68;  Car- 
penter V.  Wright,  52  Kan.  221;  84 
Pac.  798;  Merrill  v.  Florida  Land 
&  Imp.  Co.,  8  U.  S.  C.  C.  A.  444; 
60  Fed.  17. 

'2  Thomas  v.  Whitney,  83  lU.  App. 
247,  afE'd  57  N.  E.  808. 

S3  Bishop  V.  Seal,  87  Mo.  App.  256. 

s*  Martin  v.  Clark,  19  App.  Div. 
496;  46N.  Y.  Supp.  616. 

65  Anderson  v.  Snyder,  14  Pa. 
Super.  Ct.  424.  See  Lamb  v.  Lamb, 
130  Ind.  273. 

^  Eosenbaum  v.  United  States 
Credit-System  Co.  (N.  J.),  44  Atl. 
966.  See  Wood  v.  Eoeder,  56  Neb. 
476;  70  N.  W.  21. 
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are  relied  upon  for  a  recovery,  a  party  defendant,  or  one  who 
makes  the  statements  will  be  liable  if  they  are  materially  false  ^ 
or  fraudulent^  as  to  a  material  fact,®  as  distinguished  from 
mere  matters  of  opinion,*  as  to  value  and  prospects,*'  especially 
so,  where  the  parties  are  not  on  a  basis  of  equality  or  knowl- 
edge,® or  where  the  utterer's  position  is  such  that  it  implies 
particular  knowledge  of  the  falsity ;  ®  or  if  the  statement  is 
wilfully,*'  or  designedly  false ;  ^  although  it  need  not  be  wil- 
fully false,**  and  an  absence  of  wilful  design  to  defraud  is  un- 
necessary.*' Again,  the  utterer  is  responsible  for  the  false 
statement,  or  the  fraudulent  act  where  it  was  made  or  done 
with  intent  to  deceive,*^  or  to  induce  the  other  party  to  act.** 
Nor  need  it  be  shown  that  defendant  derived  any  benefit  from 
the  deceit.™  It  is  also  sufficient  that  the  defendant  had  knowl- 
edge at  the  time  of  the  falsity  of  the  statements,'^  and  that  they 


"  Lovejoy  v.  Isbell,  72  Conn.  368; 
47  Atl.  682;  Lee  v.  Tarplin,  183 
Mass.  52;  66  N.  E.  43;  Gemer  v. 
Tates  (Xeb.),  84  N.  W.  596;  Allen 
V.  Frawley,  106  Wis.  638;  82  N.  W. 
593. 

^8  Hume  V.  Steele  (Tex.  Civ.  App. 
1900),  59  S.  W.  812. 

M  King  V.  White,  119  Ala.  429;  24 
So.  710;  Hunter  v.  Interstate  Bldg. 
&  L.  Assn.  (Tex.  Civ.  App.  1900), 
59  S.  W.  596;  Snively  v.  Meixsell, 
97  III.  App.  365;  Shaw  v.  Gilbert, 
111  Wis.  165;  86  N.  W.  188;  Krause 
V.  Busacker  (Wis.),  81  N.  W.  406; 
Gordon  v.  Street,  69  L.  J.  Q.  B.  45, 
[1899]  2  Q.  B.  641 ;  81  Law  T.  N.  S. 
237;  48  Wkly.  Kep.  158. 

^  Snively  v.  Meixsell,  97  111.  App. 
365;  Loucks  v.  Taylor,  23  Ind.  App. 
245;  55  N.  E.  2.38;  Dashiel  v.  Harsh- 
man  (Iowa),  85  N.  W.  85;  Marshall 
V.  Seelig,  49  App.  Div.  433;  63  N.  T. 
Supp.  355;  Strickland  v.  Graybill, 
97  Va.  602;  34  S.  E.  475.  See  next 
following  section  herein. 

*i  Horton  v.  Lee,  106  Wis.  439;  82 
N.  W.  360.  See  next  following  sec- 
tion herein. 


«2  Vilett  v.  Moler  (Minn.),  84  IT. 
W.  452. 

6S  Hume  v.  Steele  (Tex.  Civ.  App. 
1900),  59  S.  W.  812. 

"*  Khodes  v.  Diokerson,  95  Mo. 
App.  395;  69  S.  W.  47. 

*^  Snively  v.  Meixsell,  97  111.  App. 
365. 

^i' Krause  v.  Busacker  (Wis.),  81 
N.  W.  406. 

"  Bishop  V.  Seal,  87  Mo.  App.  256. 

68  Dinwiddle  v.  Stone  (Ky.  1899), 
52  S.  W.  814. 

65  Henry  V.  Dennis,  95  Me.  24;  49 
Atl.  58. 

™  Hindman  v.  First.  Nat,  Bk.  (IT. 
S.  C.  C.  A.  Ky.),  50  C.  C.  A.  623;  112 
Fed.  931. 

'1  Williams  v.  Wilson,  101  111  App. 
541;  Dickinson  v.  Atkins,  100  111. 
App.  401;  John  V.  Farwell  Co.  v. 
Nathanson,  99  111.  App.  195;  98  111. 
App.  530;  Akers  v.  Martin  (Ky. 
1901),  61  S.  W.  465;  Snively  v.  Meix- 
sell, 97  Mo.  App.  365;  Chase  v. 
Rush,  90  Mo.  App.  25;  Edwards  v. 
Noel,  88  Mo.  App.  434;  Eyder  v. 
Wall,  60  N.  T.  Supp.  535;  29  Misc. 
377. 
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are  positive  and  so  statements  of  fact.''^  So  it  is  determined 
that  one  making  affirmative  representations  is  presumed  to 
know  whether  they  are  true  or  false  :  '^  and  he  is  liable  if  he 
asserts  as  truth  what  he  professes  to  know  or  is  fairly  supposed 
to  know  but  does  not  know ; '''  or  where  he  assumes  knowledge 
of  a  fact  without  knowing  its  truth  or  falsity ;  "'^  or  where  he 
has  no  reasonable  grounds  to  believe  the  statements  true;'' 
or  where  he  recklessly  makes  such  statements  without  knowl- 
edge of  their  truth  or  falsity,"  or  if  he  makes  them  when  he 
ought  to  have  had  knowledge,''*  or  when  he  has  the  means  of 
knowledge.'^  A  liability  is  also  held  to  exist  even  though  the 
false  or  fraudulent  representations  were  made  through  ignorance, 
carelessness,  or  mistake,  *'  or  even  though  the  utterer  did  not 
know  they  were  false,*'  or  supposed  and  believed  them  true,*^ 
or  where  the  mistake  was  innocent,*^  but  honesty  and  good 
faith  do  nqt  excuse  the  act  of  fraud  or  deceit  when  done  by 
one  acting  in  a  confidential  relation."*  Defendant  is  also  re- 
sponsible where  the  act  done  or  statement  made  was  calculated 
to  deceive,*^  or  where  he  knew  it  would  be  relied  on,*'  or  where 
he  assisted  in  the  fraud,*'  or  where  the  other  party  was  misled 
or  deceived  by  the  fraud,  deceit  or  false  statements,**  or  re- 


'2  Lovejoy  v.  Isbell,  72  Conn.  368; 
47  Atl.  682;  Williams  v.  Wilson,  101 
111.  App.  541;  Davis  v.  Driscoll,  22 
Tex.  Civ.  App.  14;  54  S.  W.  43; 
Johnson  V.  Gate,  75  Vt.  100;  53  Atl. 
329. 

'^  Snively  v.  Meixsell,  97  Mo.  App. 
365. 

'*  Thompson  v.  Chambers,  13  Pa. 
Super.  Ct.  213. 

'5  Taylor  v.  Commercial  Bk.,  68 
App.  Div.  458;  73  N.  Y.  Supp.  924. 
See  also  Shelton  v.  Healey,  74  Conn. 
265;  50  Atl.  742;  Snively  v.  Meixsell, 
97  111.  App.  365;  Chaee  v.  Busk,  90 
Mo.  App.  25. 

'6  Ed  wards  v.  Noel,  88  Mo.  App.  434. 

"  Snively  v.  Meixhall,  97  Mo.  App. 
365. 

'8  Shelton  v.  Healy;  74  Conn.  265; 
50  Atl.  742. 

'«  Hindman  v.  First  Nat.  Bk.  (U. 
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S.  C.  C.  A.  Ky.),   50   C.  C.  A.  623; 
112  Fed.  931. 

8"  Davis  V.  Driscoll,  22  Tex.  Civ. 
App.  14;54S.  W.  43. 

81  So  held  in  Beatty  v.  Bulger 
(Tex.  Civ.  App.  1902),  66  S.  W.  893, 

82  Johnson  v.  Gate,  75  Vt.  100;  53 
Atl.  329. 

88  Bishop  V.  Seal,  87  Mo.  App.  256. 

8*  Lampman  v.  Lampman  (Iowa, 
1902),  91  N.  W.  1042. 

86  Leonard  v.  Springer,  197  111.  532 ; 
64  N.  E.  299,  rev'g  98  111.  App.  530. 

88  Bradley  v.  Seaboard  Nat.  Bk., 
167  N.  Y.  427;  60  N.  E.  771,  rev'g 
46  App.  Div.  550;  62  N.  Y.  Supp.  51. 

8'  Marnham  v.  Weaver,  80  L.  T. 
X.  S.  412. 

88  Rhodes  V.  Dickerson,  95  Mo. 
App.  395;  69  S.  W.  47;  Davis  v. 
Driscoll,  22  Tex.  Giv.  App.  14;  54 
S.  W.  43. 
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lied,^  or  was  entitled  to  rely  thereon,*  as  in  case  of  a  positive 
statement  of  fact,^'  or  where  such  plaintiff,  to  the  knowledge  of 
defendant,^  was  induced  to  act  by  reason  thereof,^  to  his  loss, 
injury,  or  damage ;  °*  and  so,  even  in  a  case  where  the  false 
statement  was  one  of  the  inducements  to  action.*^  There 
should,  however,  be  no  negligence  on  the  part  of  the  plaintiff 
in  failing  to  discover  the  fraud,  deceit,  or  falsity  of  statement,* 
although  he  may  recover  where  it  is  not  his  duty  to  investi- 
gate,'' and  it  is  also  decided  that  even  though  he  might  have 
ascertained  the  falsity  of  the  representation,  the  defendant  is 
liable  where  the  statement  is  of  a  fact.°^  A  recovery  may  also 
be  had  though  the  fraudulent  agreement  is  not  a  valid  con- 
tract.^ Again,  concealment  of  a  material  fact  may  constitute 
fraud.!") 


§  3315.  Fraud,  deceit,  false  and  frandnlent  representa- 


83  Hooper  v.  Whi taker  (Ala.),  30 
So.  355 ;  Browning  v.  Katlonal  Capi- 
tal Bk.,  13  App.  D.  C.  1;  Snively  v. 
Meixsell,  97  111.  App.  365;  Dashiel 
V.  Harshman  (Iowa),  85  N.  W.  85; 
Dorr  V.  Cory,  108  Iowa,  725 ;  78  N. 
W.  682;  Chase  v.  Eusk,  90  Mo.  App. 
25;  Gerner  v.  Yates  (Neb.),  84  N.  W. 
596;  Converse  v.  Sickles,  161  N.  T. 
166;  57  N.  E.  1107,  afE'gl6  App.  Div. 
49;  44  N.  T.  Supp.  1080;  Hubbard  v. 
McLean  ("Wis.  1902),  90  N.  W.  1077. 

so  Hooper  v.  Whitaker  (Ala. ),  30 
So.  355;  Eioe  v.  Gilbreatb,  119  Ala. 
424;  24  So.  421;  Louoks  v.  Taylor, 
23  Ind.  App.  245;  55  N.  E.  238;  War- 
field  V.  Clai-k,  118  Iowa,  69;  91  N. 
W.  833 ;  Dashiel  v.  Harshman  (Iowa), 
85  N.  W.  85;  Hunt  v.  Barker  (R.  I.), 

46  Atl.  46. 

91  Perry  v.  Eogers,  62  Neb.  898;  87 
N.  W.  1063. 

92  Williams  v.  Wilson,  101  111. 
App.  541. 

93  Lovejoy  v.  Isbell,  72  Conn.  368; 

47  Atl.  682;  Dinwiddle  v.  Stone  (Ky. 
1899),  52  S.  W.  814;  Fottler  v.  Mose- 
ley  (Mass.),  60  N.  E.  788;  Graves  v. 
Kennedy,  119  Mich.  621;  6  Det.  L. 


ISr.  3;  78  N.  W.  667;  Edwards  v. 
Noel,  88  Mo.  App.  434;  Krause  v. 
Busacker  (Wis. ),  81 N.  W.  406;  Marn- 
ham  v.  Weaver,  80  L.  T.  N.  S.  412. 

94  Browning  v.  National  Capital 
Bk.,  13  App.  D.  C.  1;  John  V.  Far- 
well  Co.  V.  Nathanson,  99  111.  App. 
195 ;  Henry  v.  Dennis,  95  Me.  24;  49 
Atl.  58;  Lee  v.  Tarplin,  183  Mass.  52; 
66  N.  E.  431;  Rhodes  v.  Dickerson, 
95  Mo.  App.  395;  69  S.  W.  47;  Ed- 
wards V.  Noel,  88  Mo.  App.  434; 
Hubbard  v.  McLean  (Wis.  1902),  90 
N.  W.  1077.  See  also  cases  in  last 
preceding  note  herein. 

96  Dashiel  v.  Harshman  (Iowa),  85 
N.  W.  85. 

98  Arnold  v.  Teel,  182  Mass.  1;  64 
N.  E.  413. 

9'  Faust  V.  Hosford  (Iowa,  1903), 
93  N.  W.  58. 

98  Lovejoy  v.  Isbell,  72  Conn.  368; 
47  Atl.  682. 

99  Hill  V.  Chamberlain,  170  N.  Y. 
595;71N.  Y.  Supp.  639. 

100  Thomas  v.  Murphy,  87  Minn. 
358 ;  91 N.  W.  1097.  See  next  follow- 
ing section  herein. 
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tions  and  concealment — ^When  no  liability  exists  and  no  re- 
covery may  be  had. — The  defendant  is  not  liable  for  an  honest 
statement  of  opinion  as  distinguished  from  one  of  fact/  or  of 
positive  affirmation,^  there  being  no  confidential  relation ;  ^  and 
this  is  true  where  the  statement  is  merely  one  of  judgment.* 
Nor  is  there  any  liability  for  an  opinion  on  a  question  of  law,^ 
or  for  a  misrepresentation  or  misunderstanding  as  to  law,^  as 
to  which  both  parties  are  presumed  to  have  equal  knowledge.' 
Nor  is  the  defendant  responsible  for  statements  or  representa- 
tions as  to  future  actions  or  expectations,  or  as  to  mere  prom- 
ises as  to  what  will  be  done  or  is  intended  to  be  done  in  the 
future.^  Nor  does  the  liability  include  cases  where  the  plaintiff 
was  not  misled ; '  where  the  deceit  in  question  did  not  induce 
the  plaintiff's  action,  but  was  subsequent  thereto ;  ^  where  the 
act  of  defendant  was  done  in  good  faith  and  without  intent  to 
deceive,  and  the  other  facts  show  no  fraud ; "  where  the  acts 


1  Wrenn  v.  Truitt,  116  Ga.  708;  43 
S.  W.  52;  Coolidge  v.  Khodes,  96 
111.  App.  17;  Bossingham  v.  Syck 
(Iowa,  1902),  91  N.  W.  1047;  War- 
field  V.  Clark,  118  Iowa,  69;  91  N. 
W.  833;  Lovelace  v.  Suter,  93  Mo. 
App.  429;  67  S.  W.  737;  Albion  Mill- 
ing Co.  V.  First  Nat.  Bk.  (Neb.  1902), 
89  N.  W.  638  r  Martin  v.  Eagle  Creek 
Develop.  Co.,  41  Or.  448;  69  Pac. 
216;  Long  v.  Gilbert  (Tenn.  Ch. 
App.),  50  S.  W.  414;  Hunter  v.  In- 
terstate Bldg.  &  L.  Assn.  (Tex.  Civ. 
App.  1900),  59  S.  W.  596;  Dudley  v. 
Minor's  Exr.  ( Va.  1902),  42  S.  E.  870. 

2  Williams  v.  Wilson,  101  111.  App. 
541. 

2  Bossingham  v.  Syok  (Iowa,  1902), 
91  N.  W.  1047. 

*  Lesznsky  v.  Ross,  72  N.  T.  Supp. 
352;  35  Misc.  652. 

6  Brady  V.  Edwards,  71  N.  T.  Supp. 
972;  35  Misc.  435.  See  Mutual  L. 
Ins.  Co.  V.  Phinney,  178  U.  S.  .327; 
20  Sup.  Ct.  906;  44  L.  Ed.  1088,  rev'g 
22  C.  C.  A.  425;  76  Fed.  617. 

«  Rogan  V.  Illinois  Trust  &  Sav. 
Bk.,  93  111.  App.  39. 
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^  Mutual  L.  Ins.  Co.  v.  Phinney, 
178  U.  S.  327;  20  Sup.  906;  44  L.  Ed. 
1088,  rev'g  22  C.  C.  A.  425;  76  Fed. 
617. 

8  Florence  v.  Pattillo,  105  Ga.  577; 
32  S.  E.  642;  Dickinson  v.  Atkins, 
100  111.  App.  401  ;  Pine  Mountain 
Iron  Ore  Co.  v.  Ford,  21  Ky.  L.  Eep. 
142;  50  S.  W.  27;  Jones  v.  Middles- 
borough  Town-Lands  Co.,  20  Ky.  L. 
Eep.  1744;  50  S.  W.  28;  Livermore 
V.  Middlesborough  Town-Lands  Co., 
20  Ky.  L.  Rep.  1704;  50  S.  W.  6; 
Hackett  v.  Equitable  L.  Assn.  See, 
63  N.  T.  Supp.  847;  30  Misc.  523, 
afE'd50App.Div.266;  63N.  Y.  Supp. 
1092;  Milwaukee  Brick  &  C.  Co.  v. 
Schokneckt,  108  Wis.  457;  84  N.  W. 
838. 

'  Martin  v.  Eagle  Creek  Develop. 
Co.,  41  Or.  448;  69  Pac.  216. 

M  Bank  of  Spring  City  v.  Ehea 
County  (Tenn.  Ch.  App.),  59  S.  W. 
442. 

^  Sprigg  V.  Commonwealth  Title 
Ins.  Co.  (U.  S.  C.  C.  A.  Pa.),  119  Fed. 
434. 
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are  clearly  shown  to  have  been  done  in  good  faith ; "  where  the 
statements  are  made  in  good  faith  by  defendant,  and  he  sus- 
tains no  confidential  relation  to  the  other  party,  and  so,  even 
though  he  had  available  sources  of  knowledge ;  ^  where  the 
party  to  whom  the  statement  was  made  knew  its  falsity,"  or 
where  he  ought  to  have  so  known  because  of  his  experience,^ 
or  familiarity  with  the  subject-matter  and  the  situation ;  ^ 
where  the  character  of  the  statement  was  such  as  to  have  put 
plaintiif  on  inquiry;"  where  he  had  notice  at  the  time  of  the 
state  of  affairs  ;  ^^  where  the  parties  deal  on  equal  terms  and  the 
facts  constitute  a  sufficient  notice  as  to  the  truth  of  the  state- 
ments ; ''  where  the  statement  is  not  relied  on  solely,  but  other 
information  is  sought ; ""  where  the  circumstances  of  advanced 
age  and  physical  infirmities  excuse  what  might  otherwise  be 
negligence  in  ascertaining  or  investigating  the  fact ;  "^  and  where 
the  act  is  a  personal  one  which  the  plaintiff  is  presumed  to 
know  or  might  have  ascertained.^^  Again,  one  is  not  liable  for 
concealment  where  no  duty  exists  to  furnish  information,^  and 
no  confidential  relation  exists,^  or  where  the  party  is  not  in  a 
situation  to  know  and'  had  no  knowledge.''' 

§  S3 16.  False  statement  made  as  a  practical  joke. — If  a 

woman  suffers  a  violent  nervous  shock  and  becomes  ill  in  con- 
sequence of  her  belief  in  a  statement  falsely  made  to  her,  as  a 
practical  joke,  but  with  the  intent  to  induce  such  belief,  the 


12 Page  V.  Williamsport  S.  Co.,  191 
Pa.  511;  30  Pitts.  L.  J.  K.  S.  32;  44 
W.  N.  C.  153. 

18  Boddy  V.  Henry,  113  Iowa,  462; 
85  N.  W.  771;  53  L.  R.  A.  769. 

"  Murphy  v.  Illinois  Trust  &  S. 
Bk.,  57  Neb.  519;  77  N.  W.  1102. 

15  Cole  V.  Smith,  26  Colo.  506;  58 
Pac.  1086. 

10  Hooper  v.  Whitaker  (Ala.),  30 
So.  355. 

1'  Wrenn  v.  Truitt,  116  Ga.  708;  43 
S.  E.  52. 

w  Warner  Elevator  Co.  v.  Guthrie, 
7  Ohio  N.  P.  200;  1  Ohio  S.  &  C.  P. 
Dec.  190. 


19  Boddy  V.  Henry,  113  Iowa,  462; 
85  N.  W.  771;  53  L.  R.  A.  769. 

2°  Fifth  Nat.  Bk.  v.  C.  P.  Kellogg 
Co.,  117  Mich.  376;  5  Det.  L.  N.  251; 
75  N.  W.  1058. 

21  Dashiel  v.  Harshman  (Iowa),  85 
N.  W.  85. 

22  Davis  V.  Phoenix  Ins.  Co.,  81  Mo. 
App.  264. 

23  Iron  City  Nat.  Bk.  v.  Anderson, 
194  Pa.  205;  44  Atl.  1066. 

^  Jones  V.  Stewart  (Neb.),  87  N. 
W.  12. 

25Kii-tley's  Admx.  v.  Shinkle,  24 
Ky.  L.  Rep.  608;  69  S.  W.  723. 
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person  making  such  false  statement  is,  it  is  decided,  liable  in 
damages  therefor.* 

§  2317.  Innocent  person  frandnlently  induced  to  partic- 
ipate in  criminal  offense. — It  is  decided  that  persons  induc- 
ing an  innocent  person  by  fraudulent  misrepresentations  to 
participate  in  a  criminal  offense,  malum  prohibitum,  are  re- 
sponsible in  damages  for  the  losses  sustained  by  the  latter 
where  he  has  neither  been  tried  nor  convicted  and  it  seems  that 
indemnity  for  the  penal  consequences  even  though  there  had 
been  a  conviction  could  be  recovered.^ 

§  2218.  Man   fraudulently  inducing  woman    to    marry 

Mm. — A  man  who  while  he  has  a  wife  living  from  whom  he 
has  not  been  divorced  fraudulently  induced  another  woman  to 
marry  is  liable  to  the  second  wife  in  damages.^  And  in  such 
a  case  evidence  of  the  wealth  of  the  defendant  is  admissible.* 

§  2219.  Marriage  of  woman  in  belief  she  is  virtuous  fraud- 
ulently induced  by  third  party. — It  is  a  general  rule  that  the 
husband  may  recover  for  the  loss  of  consortium  through  the  mis- 
conduct of  a  third  party.*  This  rule  has  been  applied  in  the  case 
of  one  who,  in  the  belief  that  a  woman  is  virtuous,  is  induced  to 
marry  her  by  the  false  and  fraudulent  representations  of  a  third 
party  that  she  is  virtuous  when  in  fact  he  has  had  intercourse 
with  her  and  she  is  pregnant  by  him.  When  a  man  enters 
into  a  marriage  contract  he  is  entitled  to  the  company  of  a  vir- 
tuous woman  and  to  her  services  and  society,  and  when  a  third 
party,  who  has  corrupted  her  and  by  whom  she  is  pregnant, 
fraudulently  represents  to  another  that  she  is  virtuous  and  as 
a  result  of  such  representations  the  latter  enters  into  a  marriage 
contract  with  her  which  he  would  not  have  done  if  he  had 
known  the  truth  in  reference  to  her,  he  may  recover  from  the 


26  Wilkinson  v.  Downton,  66  L.  J. 
Q.  B.  N.  S.  493;  [1897]  2  Q.  B.  57; 
76  Law  T.  Eep.  493. 

"  Burrows  v.  Rhodes,  80  Law  T. 
N.  S.  691;  [1899]  1  Q.  B.  816;  68 
Law  J.  Q.  B.  545;  48  Wkly.  Eep.  13; 
63  J.  P.  532. 

™  Blossom  V.  Barrett,  37  N.  T. 
434. 
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28  Morrll  V.  Palmer,  68  Vt.  1;  33 
L.  E.  A.  411;  33  Atl.  Eep.  829.  In 
this  case  the  plaintiff  claimed  dam- 
ages for  the  value  of  her  services  in 
helping  the  defendant  in  the  accu- 
mulation of  his  property  and  such 
evidence  was  held  especially  admis- 
sible in  this  connection. 

">  See  sec.  457,  herein. 
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party  so  inducing  him,  damages  for  the  loss  of  consortium.^' 
The  court  in  its  opinion  in  this  case  said  :  "  The  question  is  not 
whether  there  is  any  precedent  for  the  action  but  whether  the 
plaintiff  inflicted  such  a  wrong  upon  the  plaintiff  as  resulted 
in  lawful  damages.  The  defendant  by  deceit  induced  the 
plaintiff  to  enter  into  a  marriage  contract  whereby  he  assumed 
certain  obligations  and  became  entitled  to  certain  rights. 
Among  the  obligations  he  assumed  was  the  duty  of  supporting 
his  wife  in  sickness  and  in  health  and  he  discharged  this  obli- 
gation by  expending  money  to  fit  up  rooms  for  housekeeping, 
in  keeping  house  with  his  wife  and  caring  for  her  during  con- 
finement when  she  bore  a  child  not  to  him  but  to  the  defend- 
ant. Among  the  rights  acquired  was  the  right  to  his  wife's 
services,  companionship  and  society.  By  the  fraudulent  con- 
duct of  the  defendant  he  was  not  only  compelled  to  expend 
money  to  support  a  woman  whom  he  would  not  otherwise  have 
married,  but  was  also  deprived  of  her  services  while  she  was  in 
childbed.  He  thus  sustained  actual  damages  to  some  extent 
and  as  the  wrong  involved  not  only  malice  but  moral  turpitude 
also  in  accordance  with  the  analogies  of  the  law  upon  the  sub- 
ject the  jury  had  the  right  to  make  the  damages  exemplary. 
By  thus  applying  well  settled  principles  upon  which  similar 
actions  are  founded  this  action  can  be  sustained  because  there 
was  a  wrongful  act  in  the  fraud  that  was  followed  by  lawful 
damages  in  the  loss  of  money  and  services.  The  fact  that  the 
corruption  of  the  plaintiff's  wife  was  before  he  married  her 
does  not  affect  the  right  of  action,  as  the  wrong  done  to  him 
was  not  by  her  defilement  but  by  the  representation  of  the  de- 
fendant that  she  was  pure  when  he  knew  that  she  was  impure  in 
order  to  bring  about  the  marriage.  It  is  difficult  to  see  why 
a  fraud  which  if  practiced  with  reference  to  a  contract  relating 
to  property  merely  would  support  an  action  should  not  be 
given  the  same  effect  when  it  involves  a  contract  affecting  not 
only  property  rights  but  also  the  most  sacred  relation  of  life. 
.  .  .  We  have  thus  far  considered  the  right  of  action  as 
resting  upon  some  pecuniary  loss  which  although  trifling  in 


WKujek  V.  Goldman,  150  N.  T.    R.  543;  29  K.  T.  Supp.  294.    Judg- 
176;  44  N.    E.    773,  aff'g,  9    Miso. 
34;  31  Abb.  N.  C.  314;  50  N.  T.  St. 
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amount  may  be  recovered  as  a  matter  of  right  leaving  it  to  tlie 
jury  in  their  sound  discretion  as  in  a  case  for  the  seduction  of 
a  child  or  servant  to  amplify  the  damages  by  way  of  punish- 
ment and  example.  We  think,  however,  that  the  action  can 
be  maintained  upon  a  broader  and  more  satisfactory  ground, 
and  that  is  the  loss  of  consortium  or  the  right  of  the  husband 
to  the  conjugal  fellowship  and  society  of  his  wife.  The  loss 
of  consortium  through  the  misconduct  of  a  third  party  has  long 
been  held  an  actionable  injury  without  proof  of  any  pecuniary 
loss.  .  .  .  Although  the  formers  right  to  consortium  may 
remain,  the  substance  has  been  taken  away.  In  other  words 
when  he  entered  into  the  marriage  relation  he  was  entitled  to 
the  company  of  a  virtuous  woman  yet  through  the  fraud  of  the 
defendant  that  right  never  came  to  him.  If  the  defendant  had 
deprived  the  plaintiff  of  his  right  to  consortium  after  marriage 
the  law  would  have  afforded  a  remedy  by  the  award  of  dam- 
ages. Yet  the  plaintiff  through  the  fault  of  the  defendant  has 
suffered  a  loss  of  the  same  nature  and  to  the  same  extent  ex- 
cept that  instead  of  losing  what  he  once  had  he  has  been  pre- 
vented from  getting  it  when  he  was  entitled  to  it.  This  is  a 
difference  in  form  only  and  is  without  substantial  foundation. 
The  injury  although  effected  by  fraud  before  marriage  instead 
of  by  seduction  after  marriage  was  the  same  and  why  should 
not  the  remedy  be  the  same  ?  While  the  method  of  inflicting 
the  injury  is  not  the  same,  as  it  is  tortious  in  character,  has 
substantially  the  same  effect  and  causes  damages  of  the  same 
nature  and  to  the  same  extent,  why  should  damages  be  recov- 
ered in  the  one  case  if  not  in  the  other  ?  Where  false  repre- 
sentations are  wilfully  made  as  to  a  material  fact  for  the  purpose 
of  inducing  another  to  act  upon  them  and  he  does  so  act  to 
his  injury,  he  may  recover  such  damages  as  proximately  result 
from  his  deception.  The  representations  in  this  case,  as  the 
jury  has  found,  were  made  to  promote  marriage  and  they  were 
false  as  the  defendant  well  knew.  They  were  material,  the 
plaintiff  acted  upon  them  and  was  thereby  injured  for  he  made 
a  contract  entitling  him  to  certain  rights  which  he  has  not  re- 
ceived and  which  the  defendant  knew  he  could  never  receive. 
Here  are  all  the  elements  of  a  good  cause  of  action  founded 
upon  fraud  resulting  in  damage.  The  contract  induced  by  the 
2284 


FBAXJD  AND  DECEIT.  §  2220 

fraud  was  of  a  peculiar  nature  but  it  was  in  law  simply  a  con- 
tract conferring  certain  rights  and  imposing  certain  obliga- 
tions."^ 


§  3220.  Joint  purchasers — Joint    adventures — Partner- 
ship— Laud — Option  to  purchase — Personal  property. — The 

difference  between  the  price  actually  paid  for  the  land  and  the 
fair  market  value  at  the  time  of  the  purchase  admeasures 
the  recovery  where  one  fraudulently  induced  another  to  join 
with  him  in  purchase  of  land,  but  concealed  the  fact  that  he 
was  a  part  owner  of  the  property.^  And  where  one  who  is  a 
depositary  of  another's  money  induces  him  to  purchase  land  in 
a  joint  adventure  but  misrepresents  the  price  per  acre  at  double 
what  it  actually  was  and  such  depositary  subsequently  pur- 
chases the  other's  share  from  him  on  the  basis  of  the  price  that 
the  latter  paid,  the  measure  of  damages  for  such  a  fraud  is  the 
difference  between  the  price  actually  paid  and  that  represented.^* 
So  where  one  who  has  an  option  to  purchase  land  at  a  certain 
price  falsely  represents  to  another  that  the  option  is  at  a  figure 
greatly  in  excess  of  the  actual  price  and  induces  the  other  to 
take  an  interest  therein  on  the  basis  of  the  figure  he  has  stated 
to  him  and  upon  the  representation  that  they  were  to  purchase 
on  the  same  terms  and  to  share  the  profits  of  the  venture 
equally,  the  measure  of  damages  in  an  action  of  deceit  by  the 
purchaser  will  be  the  difference  between  the  price  which  he 
paid  therefor  and  the  actual  price  given  in  the  option,  and  the 
actual  value  of  the  land  is  not  the  measure  of  recovery.^  And 
if  a  party  enters  into  a  partnership  with  others  to  buy  an  arti- 
cle misrepresenting  the  purchase  price  and  upon  the  basis 
thereof  obtains  an  unfair  pecuniary  advantage  because  of  his 
prior  purchase  for  a  less  sum,  the  difference  between  the  price 
paid  by  him  and  the  amount  paid  by  the  partnership  consti- 


s^Kujek  V.  Goldman,  150  N.  T. 
179-182,  per  Vann,  J.  Judgment  f or 
$2,000  affirmed. 

^2  Constant  v.  Lehman,  52  Kan. 
227;  34  Pao.  745. 

34  Johnson  v.  Gavitt  (Iowa,  1901), 
86  N.  W.  256. 


^  Mayo  V.  Wahlgreen,  9  Colo. 
App.  506  ;  50  Pao.  40.  See  also 
Davenport  v.  Buchanan,  6  S.  D.  376; 
Bergeron  v.  Miles,  88  Wis.  397. 
See  sec.  1771,  herein,  as  to  damages 
for  bi-each  of  an  option  for  convey- 
ance. 
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tutes  the  measure  of  damages.^  So  damages  naturally  and 
proximately  resulting  from  fraudulent  representations  in  in- 
ducing parties  to  enter  into  a  partnership  admeasure  the  re- 
ccivery,  and  the  value  of  time  put  into  the  business  will  be  in- 
cluded and  plaintiff's  income  prior  to  making  such  contract 
may  also  be  shown.^ 

§  3231.  Vendor's  fraud  as  to  quality,  condition,  value, 
price  paid,  location,  or  quantity  of  land — Failure  of  title 
as  to  part  of  the  land.^ — The  difference  between  the  actual 
value  of  the  land  at  the  time  and  its  value  as  represented  ad- 
measures the  recovery  in  case  of  fraudulent  representations  as 
to  its  quality.^  If  the  false  representation  is  as  to  the  quality 
or  quantity  of  a  particular  parcel  of  the  land  purchased,  dam- 
ages must  be  computed  upon  the  basis  that  the  quality  was 
as  represented  and  the  average  value  per  acre  of  such  parcel 
multiplied  by  such  deficiency.*  So  the  difference  between  the 
actual  value  of  the  land  at  the  time  of  purchase  and  its  value 
as  represented  admeasures  the  recovery  for  fraudulent  repre- 
sentations that  it  contained  iron  ore,*'  or  coal ;  *  or  where  there 
is  a  false  representation  as  to  the  developed  ore  in  a  mine,  the 
lease  of  which  has  been  purchased ;  ^  or  where  the  false  repre- 
sentation is  as  to  the  condition  of  a  building,  a  mortgage  upon 
which  constitutes  part  of  the  consideration  for  the  sale  of  land 
to  a  third  person.*"  So  where  the  value  of  land  is  falsely  en- 
hanced by  representations  that  a  certain  building  is  upon  it, 
the  increased  value  as  the  property  would  have  been  had  the 
statements  been  true  determines  the  damages  recoverable.* 
And  the  damages  are  admeasured  by  the  diminution  in  value 
of  land  consequent  upon  a  mill  and  pond  not  being  thereon  as 


8'  Eutledge  v.  Tarr,  95  Mo.  App. 
265;  69S.  W.  22. 

8'Cbarboimel  v.  Seabury  (B.  I. 
1902),  51  Atl.  208. 

"  See  sec.  1727  et  seq.,  herein,  as 
to  good  or  bad  faith. 

89  Tate  V.  Watts,  42  111.  App.  103; 
Farmer  v.  Eandel  (Tex.  Civ. 
App.),  28  S.  W.  384. 

*>  Thompson  v.  Bell,  37  Ala.  468. 
2286 


^1  Wilkinson  v.  Eoot,  Wright 
(Ohio),  686. 

^  Linerode  v.  Rasmussen,  63  Ohio 
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falsely  represented  to  induce  the  purchase.^  So  where  there 
■were  two  other  springs  and  a  well  upon  the  land  though  not 
so  valuable  as  that  falsely  represented  to  be  upon  the  land, 
the  representation  being  made  in  good  faith,  a  reasonable  sum 
may  be  deducted  from  the  purchase  price.^'  But  where,  with- 
out implied  warranty  or  stipulation  in  a  lease,  one  has  been  in- 
duced to  lease  land  by  false  representations  that  it  is  well 
watered  for  stock,  he  cannot  recover  damages  which  are  too 
remote,  as  in  case  of  injury  to  cattle  and  expenses  incurred  in 
obtaining  a  water  supply.*  Again,  damages  to  personal 
property  by  an  overflow  of  a  stream  of  water,  and  the  con- 
sideration paid  for  the  land,  may  be  recovered  where  a 
vendor  falsely  represented  that  the  stream  never  overflowed 
its  banks.*'  And  if  the  representation  was  falsely  made  that 
a  vineyard  on  land  sold  was  not  affected  with  disease,  the 
damages  will  not  be  diminished  by  the  fact  that  a  remedy 
has  been  discovered  which  will  lessen  the  injury  where  such 
remedy  is  expensive,  is  not  perfected  and  was  unknown  at 
the  time  of  sale.*  In  case  the  enterprise  is  one  of  mutual 
trust  and  confidence  between  the  parties  and  the  vendor  of 
an  undivided  interest  in  property  misrepresents  the  price 
paid  therefor  which  is  relied  upon  by  the  purchaser,  the 
measure  of  recovery  is  a  proportionate  part  of  the  differ- 
ence between  the  price  actually  paid  by  the  vendor  and  the 
price  represented  as  paid.''  Again,  if  the  false  representation 
was  made  by  a  broker  that  the  owner  would  not  sell  the  land 
for  less  than  a  certain  sum,  the  measure  of  damages  is  the  dif- 
ference between  said  sum  and  the  price  for  which  owner  was 
willing  to  sell,  plus  the  broker's  reasonable  commissions.^  And 
if  a  suit  is  brought  upon  the  notes  given  for  the  purchase  price, 
the  damages  resulting  from  a  fraud  affecting  the  value  may  be 
deducted  therefrom.''^  It  is  also  determined  that  damages  are 
not  speculative  which  are  based  upon  the  probable  maturity  of 


*6  Foster  v.  Kennedy,  38  Ala.  359. 

"  Purdy  V.  Eatsell,  12  Ky.  L.  Eep. 
•792;  15  S.  W.  514. 

*' Jamison  v.  Ellsworth.  (Iowa, 
1901),  87  K.  W.  723. 

«  Oakes  v.  Miller,  11  Colo,  App. 
374;  55  Pac.  193. 


60  Lurch  V.  Holder  (N.  J.  Ch.),  27 
Atl.  81. 

61  Garrett  v.  Wanfried,  67  Mo.  App. 
437. 

62Kice  V.  Porter  (Ky.  1899),  53  S. 
W.  285. 
63  Wilson  V.  Pauly,  37  U.  S.  App. 
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stock,  where  the  fact  is  fraudulently  concealed  that  the  amount 
payable  for  land  purchased  through  a  building  and  loan  asso- 
ciation would  be  increased  by  the  liquidation  of  deferred  pay- 
ments.^ And  in  case  the  fraudulent  representations  are  as  to 
rental  value,  the  termination  of  existing  leases  limits  the  ven- 
dor's liability.®  If  the  false  representations  are  as  to  the  loca- 
tion, the  difference  in  value  between  the  land  pointed  out  by 
the  vendor  and  that  actually  conveyed  constitutes  the  measure 
of  damages.*  But  evidence  of  the  price  at  which  defendant 
agreed  to  sell  the  land  a  year  after  the  purchase,  is  not  compe- 
tent upon  the  question  of  the  measure  of  damages  for  fraud  in 
misrepresenting  the  location  of  the  land."  Again,  if  there  is 
a  false  representation  as  to  the  quantity  of  land  and  the  sale  is 
based  thereon,  the  measure  of  damages  is  the  difference  between 
the  actual  value  of  the  land  at  the  time  and  its  value  had  the 
land  been  as  represented ;  ^'  or  the  difference  in  value  between 
the  property  conveyed  and  the  value  of  that  which  should  have 
been  conveyed ;  ^'  or  the  difference  brtween  the  market  price 
and  the  amount  bearing  the  same  proportion  to  the  purchase 
price  as  the  actual  value  of  the  land  bears  to  its  value  had  it 
been  as  represented  ;  ^  or  the  pro  rata  part  of  the  purchase 
money  for  the  deficiency,  with  interest ;  ^^  or  the  amount  paid 
for  the  deficiency,  irrespective  of  the  actual  value  of  the  land ;  ® 
or  only  a  proportionate  abatement  in  the  price,  where  no  other 
damage  is  sustained  than  a  failure  to  get  the  quantity  repre- 
sented ;  ^^  or,  in  case  the  land  sold  has  valuable  buildings 
thereon,  compensation  for  the  deficiency,  according  to  the  av- 


642;  18  C.  C.  A.  415;  72  Fed.  129. 
See  Silliman  v.  Gillespie  (W.  Va. 
1900),  37  S.  E.  669. 

64  Manter  v.  Truesdale,  57  Mo.  App. 
435. 

**  Bailey  v.  Eeinhardt,  Kap.  Jud. 
Queb.  17  C.  S.  387. 

^  King  V.  Bressie  (Tex.  Civ.  App.), 
32  S.  W.  729. 

"  Castenholz  v.  Heller  (Wis.),  51 
N.  W.  432. 

68  Howes  V.  Axtell,  74  Iowa,  400;  37 

N.  W.  974;  Woolman  v.  Wirtsbuigh, 

22  Keb.   490;   35  N.  W.   216.      See 
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erage  value  of  the  land  witliout  the  buildings,  taking  the  price 
paid  for  the  land  with  the  buildings  as  the  true  value  of  both 
together.^  So  the  difference  between  the  value  of  the  land  as 
it  actually  was  and  its  value  had  it  been  as  represented,  is  the 
measure  of  damages  where  the  false  misrepresentation  is  as  to 
the  quantity  of  land  conveyed,  and  also  that  it  was  not  sub- 
ject to  overflow.®  So  if  more  land  than  the  vendor  has  title 
to  is  knowingly  sold  by  him,  damages  are  recoverable  in  an 
amount  equal  to  the  pro  rata  value  of  that  part  of  the  land  to 
which  plaintiff  could  get  no  title,  coupled  with  the  expense  of 
perfecting  his  title  to  another  part."*  And  if  the  sale  was  for 
a  gross  sum  and  not  by  the  acre,  and  the  premises  were  viewed 
by  the  purchaser,  damages  are  not  inadequate  merely  because 
they  are  less  than  the  deficiency's  proportional  part,  for  there  is 
no  legal  presumption  that  the  land  varies  in  the  exact  ratio  of 
its  quantity.^  And  an  agent  of  the  owner  is  responsible  for 
damages  to  the  extent  of  the  value  of  the  consideration  paid  to 
be  retained  by  him  on  the  purchase  of  land  on  his  false  repre- 
sentations as  to  the  actual  boundaries,  the  land  proving  to  be 
less  valuable  than  that  actually  pointed  out.®  Nor,  it  is  de- 
cided, does  the  statute  of  limitations  begin  to  run  until  dis- 
covery of  the  fraud,  so  as  to  preclude  the  recovery  of  damages 
for  fraudulently  overstating  the  quantity  of  land  sold,  where 
the  vendee  was  actually  deterred  from  attempting  any  discov- 
ery by  her  confidence  in  the  grantor  who  occupied  a  trust  rela- 
tion toward  her.®*  If  the  vendor  fraudulently  conveys  only 
part  of  the  tract,  the  measure  of  damages  is  not  limited  to  the 


"Hobaok  v.  Kllgore,  26  Gratt. 
(Va.)  442;  21  Am.  Kep.  317. 

«6  Gibson  v.  Marquis,  29  Ala.  668. 

68  Parker  v.  Walker,  12  Rich.  (S. 
C.)  138. 

•'  Hankins  v.  Majors,  56  Neb.  299; 
76  N.  W.  544. 

68  Roberts  v.  Holliday,  10  S.  D. 
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Smith  V.  BoUes,  132  U.  S.  125;  33  L. 
Ed.  279  (cited  also  sec.  1705,  herein). 
That  ease,  however,  vras  one  where 
plaintiff  was  induced  to  purchase 
stock  in  a  corporation  ou  the  faith 
of  false  and  fraudulent  representa- 


tions made  to  him  by  the  defendant, 
and  it  was  held  that  the  measure  of 
damages  was  the  loss  which  the 
plaintiff  sustained  by  reason  thereof, 
such  as  the  money  he  paid  out  and 
interest,  and  all  outlays  legitimately 
attributable  to  the  fraudulent  acts 
of  defendant,  but  that  it  did  not  in- 
clude the  expected  fruits  of  an  unre- 
alized speculation.  See  Sigafus  v. 
Porter,  179  U.  S.  116;  21  Sup.  Ct.  34; 
45  L.  Ed.  113,  rev'g  28  C.  C.  A.  443; 
84  Fed.  480. 
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actual  value  of  the  land.'"'  And  where,  through  false  or  fraud- 
ulent representations,  one  is  induced  to  exchange  personal  prop- 
erty for  land  and  the  title  to  a,  separate  parcel,  or  to  a  part 
thereof,  fails,  the  measure  of  damages  is  the  market  value  of 
the  property  parted  with  for  the  land,  or  such  a  proportion  of 
the  total  value  of  the  personal  property  as  the  value  of  the 
tract  of  land  to  which  the  title  failed  bore  to  the  aggregate 
value  of  the  combined  tracts  of  land  for  which  the  exchange 
was  made.''^  The  vendee  must,  however,  in  such  a  case  re- 
scind the  contract  in  order  to  recover  the  full  value  of  the 
chattels.'^  If  the  vendor  has  no  title  other  than  tax  certifi- 
cates, the  measure  of  damages  is  the  difference  between  the 
value  of  the  interest  obtained  and  that  of  the  perfect  title 
which  defendant  falsely  represented  that  he  possessed.'^ 


§  2222.  Fraudulent  misrepresentations  and  fraud — Sale 
of  or  contract  to  convey  lands." — Ordinarily,  one  who  has  been 
induced  by  the  vendor's  fraudulent  misrepresentations  to  enter 
into  a  contract  of  purchase  may  elect  either  to  affirm  said  con- 
tract and  recover  the  damages  he  has  sustained,  or  he  may 
rescind  and  recover  back  what  he  has  paid.'"    As  to  the  meas- 


™Lee  V.  Dean,  3  Whart.  (Pa.)  316. 
See  sec.  2228,  herein,  as  to  expenses, 
and  see  also  sec.  1T55,  herein. 

'1  Reynolds  v.  Franklin,  44  Minn. 
30;  46  N.  W.  139. 

'2  Reynolds  v.  Franklin,  41  Minn. 
279;  43  N.  W.  53. 

'*  Grosjean  v.  Galloway,  64  App. 
Div.  547;  72  N.  T.  Supp.  331. 

'*  See  sees.  1727  et  seq.,  herein. 

'6  Wilson  V.  New  U.  S.  Cattle 
Ranch  Co.,  36  U.  S.  App.  634;  20  C. 
C.  A.  244;  73  Fed.  994;  Ives  v. 
Carter,  24  Conn.  392;  Vail  v.  Rey- 
nolds, 118  N.  T.  297;  28  N.  Y.  St.  R. 
707;  23  K.  E.  301,afE'g  42  Hun,  647; 
4  N.  Y.  St.  R.  632;  26  Wkly.  D.  205; 
Mason  v.  Corbin,  88  Hun  (N.  Y.), 
640;  34  N.  Y.  Supp.  773;  Whitney  v. 
Richards,  17  Utah,  226;  53  Pac. 
1122.  See  Brown  v.  Smith,  109  Fed. 
26;  Alger  v.  Keith,  44  C.  C.  A.  371; 
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105  Fed.  105;  Mayo  v.  Wahlgreen,  9 
Colo.  App.  506;  50  Pac.  40;  West 
Florida  Laud  Co.  v.  Studebaker,  37 
Fla.  28;  19  So.  176;  3  Am.  &  Eng. 
Corp.  Cas.  N.  S.  253;  Cliukenbeard 
V.  Weatherman,  157  Mo.  105;  57  S. 
W.  757;  Martin  v.  Stone,  79  Mo. 
App.  309;  2  Mo.  App.  Repr.  408. 
That  party  is  not  bound  to  rescind, 
see  Wilson  v.  Pauly,  37  U.  S.  App. 
642;  18  C.  C.  A.  475;  72  Fed.  129; 
Ryder  V.  Wall,  60  K.  Y.  Supp.  535; 
29  Misc.  377;  Tacoma  v.  Tacoma,  L. 
&  W.  Co.,  17  Wash.  458;  50  Pac. 
55,  rev'g  16  Wash.  288;  47  Pac.  738; 
Bailey  V.  Beinhardt,  Rap.  Jud.  Queb., 
17  C.  S.  387.  That  equity  will  not 
retain  jurisdiction  to  grant  damages 
in  case  it  refuses  to  allow  rescission, 
see  Alger  v.  Anderson  (U.  S.  C.  C. 
M.  D.  Tenn.),  92  Fed.  696. 
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ure  of  damages,  however,  which  are  recoverable  where  the 
vendee  elects  to  pursue  the  former  remedy  the  courts  are  not 
in  harmony.  The  doctrine  is  af&rmed  in  one  class  of  cases 
and  is  supported  by  the  weight  of  authority  that  there  may  be 
a  recovery  of  the  difference  between  the  actual  value  of  the 
property  at  the  time  of  its  purchase  and  its  value  if  the  prop- 
erty had  been  what  it  was  represented  to  be.™  And  if  there 
was  no  offer  to  rescind,  the  money  value  of  the  consideration 
received  by  the  vendor  cannot  be  recovered."  Again,  a  deduc- 
tion may  be  made  of  the  difference  between  the  actual  value 
of  the  land  and  the  agreed  price.™  And  it  is  also  declared  that, 
generally,  where  one  contracts  to  convey  real  estate  knowing 
that  he  has  no  title,  the  recovery  is  not  limited  to  the  technical 
rule  of  damages  generally  applicable  to  covenants  in  deeds  of 
conveyance,  but  is  measured  by  the  broader  rule  of  compensa- 
tion generally  applied  to  cases  of  breach  of  contract  and  fraud.'' 
It  is  further  determined  that  in  all  cases  where  the  inability  to 
convey  arises  from  fraud  in  the  covenantor  the  purchaser 
shall  recover  substantial  damages  including  compensation  for 
any  actual  loss  as  by  the  increased  value  of  the  land  to  the 
time  the  contract  should  have  been  executed.*  So  all  the  ac- 
tual damages  sustained  by  the  vendee  may  be  recovered  and 


™  Herefort  v.  Cramer,  7  Colo.  483; 
Gustafson  v.  Rustemeyer,  70  Conn. 
125;  39  Atl.  104;  39  L.  R.  A.  644; 
Williams  v.  McFadden,  23  Fla.  143; 
Antle  V.  Sexton,  137  111.  410;  27  N. 
E.  691 ;  Van  Velsor  v.  Seeberger,  59 
ni.  App.  322;  DrewT.  Beall,  62  111. 
164;  Nysewander  v.  Lowman,  124 
Ind.  584;  Saugster  v.  Pratlier,  34 
Ind.  504;  Moberley  v.  Alexander,  19 
Iowa,  162;  Gates  v.  Reynold,  13 
Iowa,  1;  Speed  v.  Hollingsworth, 
64  Kan.  436;  38  Pac.  496;  Swing  v. 
Hauss,  20  Ky.  L.  Rep.  (1883)  50  S.  W. 
249;  Wright  v.  Roach,  57  Me.  600; 
Morse  v.  Hutohins,  102  Mass.  439; 
Stiles  V.  White,  11  Meto.  (Mass.) 
356;  Page  v.  Wells,  37  Mich.  415; 
Page  V.  Parker,  43  N.  H.  363;  Vail 
V.  Reynolds,  118  K.  T.  297;  Kruman 
V,  Beach,  96  K.  Y.  399;   Beasley  v. 


Swinton,  46  S.  C.  426;  24  S.  E.  313; 
Hecht  v.  Metzler,  14  Utah,  408;  48 
Pac.  37;  Shanks  v.  Whitney,  66  Vt. 
405;  Gunther  v.  Ulrich,  82  Wis.  220; 
52  N.  W.  88. 

"  Gates  T.  Reynolds,  13  Iowa,  1. 

'8  Gaulden  v.  Shehee,  30  Ga.  948. 

'^  Ericksou  v.  Bennet,  39  Minn. 
326;  40  N.  W.  157. 

'"  Sweem  v.  Steele,  5  Iowa,  355, 
citiug  Hopkins  v.  Lee,  6  Wheat.  (U. 
S.)  109;  Nichols  V.  Freeman,  11  Ired. 
(ISr.  C.)  99;  Bryant  v.  Hambruch,  9 
Ga.  133 ;  Whitesides  v.  Jennings,  19 
Ala.  784;  Hill  v.  Hobart,  16  Me.  164; 
Warren  v.  Wheeler,  21  Me.  484; 
Buckmaster  v.  Grundy,  1  Scam.  (111. ) 
310;  Connell  v.  MoClear,  6  Har.  <fc 
J.  (Md.)  297;  Duggs  v.  D wight,  17 
Wend.  (ISr.  T.)  71;  Peters  v.  McKeon, 
4  Den.  (K.  T.)  546. 
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they  are  not  limited  to  the  purchase  money  paid,  with  interest, 
where  the  vendor's  refusal  to  convey  is  tainted  with  fraud  or 
bad  faith  or  where  such  fraud  otherwise  enters  into  his  non-per- 
formance of  the  contract.^  In  other  cases,  however,  it  has  been 
decided  that  the  measure  of  damages  is  the  difference  between 
the  real  value  of  the  property  retained  by  the  plaintiff  as  it  was 
at  the  time  of  the  purchase  and  the  value  of  that  which  he  gave 
for  it,  it  being  declared,  in  these  cases,  that  such  a  recovery  is 
on  the  basis  of  the  loss  which  the  vendee  has  sustained,  and  not 
the  profits  which  he  might  have  made  by  the  transaction,  and 
that  it  excludes  all  speculation  and  is  limited  to  compensation,^ 
and  only  the  purchase  money  and  interest  are  recoverable.^ 
So  the  actual  value  of  the  consideration  when  it  is  other  than 
money,  admeasures  the  damages,^  and  the  actual  value  of  land 
exchanged,  or  out  of  which  the  plaintiff  is  defrauded  meas- 
ures the  recovery.^  It  is  also  decided  that  one  who  retains  the 
land  must  show  its  value  approximately  as  of  the  date  when 
he  went  into  possession.^  Again,  the  consideration  may  be  re- 
duced to  the  extent  of  the  fraud  or  misrepresentation."  If  the 
fraudulent  representations  have  been  knowingly  made,  punitive 
damages  have  also  been  held  to  be  recoverable.^^  Although 
where  the  fraud  consisted  in  getting  up  a  proceeding  for  the 
sale  of  land  for  partition,  which  was  void,  the  measure  of  dam- 
ages was  held  to  be  the  purchase  money  with  interest.® 


§  2223.  Exchange  of  lands." — If  the  plaintiff  has  paid  no 
part  of  the  consideration  nor  parted  with  anything,  and  the 


"  Tracy  v.  Gunn,  29  Kan.  508; 
Allen  V.  Anderson,  12  Bibb  (Ky.), 
415.     See  sees.  1727  et  seq.,  herein. 

82  Eookefeller  v.  Merritt,  76  Fed. 
909;  35  L.  R.  A.  633;  40  U.  S.  App. 
666;  22  C.  C.  A.  608;  Glaspell  v. 
Northern  P.  R.  Co.,  43  Fed.  900; 
Fixen  v.  Blake,  47  Minn.  540;  50  N. 
W.  612;  Stickneyv.  Jordan,  47  Minn. 
262;  49  N.  W.  980.  See  Erickson  v. 
Bennet,  34  Minn.  326;  40  N.  W.  157; 
Atwater  v.  Whiteman,  41  Fed.  427. 

83  Haddock  v.  Taylor,  74  Tex.  216; 
11  S.  W.  1093.  See  Erickson  v. 
Bennett,  39  Minn.  326;  40  N.  W.  157. 
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8*  Camp  V.  Pulver,  5  Den.  (N.  Y.) 
48. 

85  Woolenstagle  v.  Runals,  76  Mich. 
545;  43  1ir.  W.  454. 

8ii  West  Florida  Land  Co.  v.  Stude- 
baker,  37  Fla.  28;  19  So.  176;  3  Am. 
&  Eng.  Corp.  Cas.  N.  S.  253.  See 
Gaulden  v.  Shehee,  24  Ga.  438. 

"  Silliman  v.  Gillespie  (W.  Va. 
1900),  37  S.  E.  669.  See  Wilson  v. 
Pauly,  37  U.  S.  App.  642;  18  C.  C. 
A.  475;  72  Fed.  129. 

88  Tate  V.  Watts,  42  111.  App.  103. 

8"  Key  V.  Key,  3  Head  (Tenn.),448. 

s"  See  sec.  2221,  herein,  as  to  fail- 
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alleged  false  representations  inducing  an  exchange  of  lands 
have  not  otherwise  put  him  in  any  worse  condition,  only  nom- 
inal damages  can  be  recovered.^'  But  where  land  is  situated 
in  another  state  and  is  exchanged  for  other  lands,  the  damages 
may  be  based  in  an  action  of  deceit,  upon  its  actual  value  and 
that  as  represented  by  defendant.'^  So  actual,  or  certain  and  not 
speculative  damages  are  shown  in  an  action  for  failure  of  con- 
sideration and  for  false  representations  in  the  exchange  of  lands 
where  the  averments  set  forth  the  worth  of  plaintiff's  land 
and  the  depreciated  value  of  defendant's  land  because  of  the 
latter's  failure  to  put  thereon  certain  promised  improvements.** 


§  2231.  False,  etc.,  representations  that  there  are  no  in- 
cumbrances.'*— If  land  is  fraudulently  represented  to  be  free 
from  incumbrances  and  there  is  a  mortgage  thereon,  the  meas- 
ure of  damages  is  the  mortgage  debt  with  interest  and  costs  ;  '^ 
or,  in  case  of  false  representations,  the  value  of  the  property 
which  was  not  delivered,  or  which  was  lost  by  the  purchaser 
because  of  the  mortgage  ;  '^  or  the  market  value  of  the  land 
less  the  equity  of  redemption,  where  it  was  misrepresented  that 
a  mortgage  on  the  land  was  invalid  ;  ^  or  the  diminution  in  the 
value  of  a  mortgage  and  because  of  the  incumbrance,  where 
taken  upon  a  false  representation  that  the  land  is  unincum- 
bered.'^  And  where  the  good  will  of  the  parties  was  part 
of  the  consideration  and  one  of  the  "  rights  "  claimed  to  have 
been  lost  by  plaintiff  such  right  may  be  considered  as  well 
as  the  value  of  the  property  in  estimating  the  damages  in  an 
action  for  fraudulent  representations  that  the  property  sold 
was  free  from  incumbrances.''     Again,  the  damages  are  not  lim- 


ure  of  title  to  part  of  the  land  and 
sec.  1773,  herein,  as  to  exchange  of 
lands  irrespective  of  fraud.  See  also 
sec.  1757,  as  to  expenses  on  ex- 
change of  lands. 

"  Freeze  v.  Carey,  29  Ind.  524. 

'2  Shinnabarger  v.  Shelton,  41  Mo. 
App.  147.  See  note  35  L.  E.  A.  417, 
418. 

8S  Wilson  V.  Yocum,  77  Iowa,  569; 
42  N.  W.  446. 

M  See  sees.  1793,  1800,  1801,  1804, 


1818,  1824,  herein,  as  to  covenants 
and  incumbrances. 

96  Haight  V.  Hayt,  19  N.  f.  464. 

98  Brennecke  v.  Heald,  107  Iowa, 
376;  771^.  W.  1063. 

s'  Everling  v.  Holcomb,  74  Iowa, 
722;  39  N.  W.  117. 

98  Bradley  v.  Carter,  59  Hun,  627; 
(Mem.)  37  N.  T.  St.  R.  416;  13  N.  Y. 
Supp.  945. 

99  Brennecke  v.  Heald,  107  Iowa, 
376;  77N.  W.  1063. 
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ited  to  the  amount  of  purchase  money  liens  on  land  where  a 
vendor  falsely  stated  to  a  contractor  who  contemplated  build- 
ing upon  the  land  that  it  was  free,  and  the  property  was  sold 
under  such  liens,  the  contractor  being  deprived  of  his  oppor- 
tunity of  securing  himself  by  mechanics'  liens  ;  nor  is  the  con- 
tractor, in  such  a  case,  obligated  to  lessen  damages  by  paying 
off  the  vendors'  liens.™  But  too  remote  damages  such  as  an- 
ticipated profits  from  improving  and  renting  lots  cannot  be 
recovered  for  fraudulently  representing  that  there  was  no  lien 
upon  the  land.' 

§  2225.  Mortgagor  and  mortgagee — Mortgages — Subse- 
qnent  purchaser — Decisions.^ — If  the  security  furnished  would 
have  been  ample  to  pay  the  mortgage  debt  except  for  fraudu- 
lent representations  that  the  property  was  unincumbered,  the 
mortgagee  is  entitled  to  recover  damages,  for  such  fraud, 
measured  by  the  difference  between  the  mortgage  debt  and 
the  amount  actually  realized  under  the  mortgage.^  And  where 
the  grantee  of  land,  by  way  of  mortgage,  fraudulently  sells  it 
to  an  innocent  purchaser,  the  measure  of  damages  recoverable 
by  the  original  grantor  is  the  value  of  the  land  at  the  time  of  trial, 
less  the  mortgage  debt,  with  interest,  and  not  the  value  thereof 
at  anytime  before  suit  commenced.^  So  one  who  is  induced  to 
loan  money  and  to  take  insufficient  mortgages  therefor,  by  the 
false  representations  of  one  investing  his  money  that  the  loans  do 
not  exceed  one  third  the  value  of  the  mortgaged  premises  as 
fixed  by  fair  appraisers,  may  recover  as  damages  the  difference 
between  the  value  of  security  so  actually  taken  and  safe  mort- 
gages at  the  time  the  true  condition  and  value  of  the  mort- 
gages could,  by  reasonable  inquiry  on  the  lender's  part,  have 
been  ascertained  by  him,  such  time  being  limited  by  that  when 
the  payment  of  interest  was  defaulted.'  And  where  mortgage 
bonds  were  purchased  upon  fraudulent  representations  that 


looDrenning  v.  Wesley,  189  Pa. 
160;  29  Pitts.  L.  J.  K.  S.  391;  42 
Atl.  13. 

1  Sherriok  v.  Wyland,  14  Tex.  Civ. 
App.  299;  37  S.  W.  345.  See  sec. 
1783,  herein. 

2  See  sees.  1760,  1894-1913,  herein. 
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8  Merchant's  Nat.  Bk.  v.  Taylor, 
66  Vt.  574;  29  Atl.  1012. 

*  Boothe  V.  Feist  (Tex.),  19  S.  W. 
398;  15  S.  W.  799. 

6  Coffing  V.  Dodge,  167  Mass.  231; 
45  N.  E.  928. 
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the  title  was  perfect,  a  tender  of  a  discharge  on  trial  of  the  ac- 
tion, after  a  long  period  of  time,  when  the  market  for  bonds 
may  have  changed  will  not  operate  as  a  mitigation  of  the  dam- 
ages.^ But  for  the  purpose  of  showing  an  absence  of  fraudu- 
lent intent,  in  an  action  for  inducing  one  to  accept  a  bond  and 
mortgage  by  false  statements  as  to  their  value,  evidence  is  held 
to  be  competent  that  the  defendant  was  responsible  and  made 
himself  liable  for  their  payments  Again,  the  measure  of  dam- 
ages is  the  amount  of  money  fraudulently  applied,  with  inter- 
est, where  the  plaintiff  was  fraudulently  induced  to  execute  a 
mortgage  to  a  third  person,  under  an  agreement  that  a  part  of 
the  proceeds  should  be  applied  on  a  mortgage  held  by  the  latter 
against  defendant,  and  that  the  balance  should  be  applied  in 
satisfaction  of  the  plaintiff's  indebtedness  to  defendant,  but  no 
money  was  applied  by  such  defendant  upon  the  mortgage,  and 
plaintiff's  land  was  foreclosed.^ 

§  3326.  Landlord  and  tenant.— The  difference  between 
the  actual  value  of  a  leased  farm  at  the  time  of  the  lease  and 
the  agreed  rental,  without  regard  to  the  market  value  of  the 
property  admeasures  the  damages  for  false  representations  that 
a  farm  was  clean  when  it  was  covered  with  weeds,  nor  need 
the  lessee  wait  until  the  expiration  of  the  term  before  suing.' 
So  the  difference  between  the  actual  sum  paid  for  a  lease  and 
the  best  sum  offered  therefor,  without  regard  to  the  value  of 
the  lease,  may  be  recovered  where  the  lessee  under  an  option 
to  lease  on  terms  equal  to  the  highest  offered,  pays  twice  such 
sum  being  induced  so  to  do  by  the  lessor's  fraudulent  repre- 
sentations.'" And  the  measure  of  damages  for  false  repre- 
sentations as  to  the  amount  of  rents,  whereby  a  lessee  is  in- 
duced to  take  the  property  and  to  make  a  deposit  to  secure 
performance,  is,  upon  dispossession  for  nonpayment  of  rent. 


'  Nash  V.  Minnesota  Title  Ins.  & 
T.  Co.,  163  Mass.  574;  40  N.  E. 
1039;  28  L.  K.  A.  753. 

'  Newell  V.  Chapman,  74  Hun, 
111;  56  N.T.  St.  K.  380;  26  N.  T. 
Supp.  361. 

«  Forhes  v.  Thomas,  22  Neb.  541; 
35  N.  W.  411. 


'Johnstone  v.  Hall,  10  Manitoba 
Rep.  161. 

i»Guffey  V.  Clever,  146  Pa.  648;  23 
Atl.  161.  Examine  Powell  v.  F.  C. 
Lynde  Co.,  49  App.  Div.  286;  64  N. 
Y.  Supp.  153,  rev'g  60  N.  T.  Supp. 
1044;  29  Misc.  419. 
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the  difference  between  the  rentals  as  represented  and  as  they 
are  in  fact  less  the  amount  due  under  the  lease  and  the  sum 
deposited  should  be  returned."  Again,  the  sum  which  a  lessee 
is  obliged  to  pay  a  third  person  to  obtain  what  the  lease  would 
have  given  him  had  the  representation  been  true,  is  the  meas- 
ure of  damages  for  fraudulent  representations  of  the  lessor  as 
to  the  extent  of  the  lessor's  territorial  rights.'^  So  the  actual 
unavoidable  expense  of  removal  to  another  location  may  be  re- 
covered as  damages  by  a  lessee  who  is  induced  by  fraudulent 
representations  to  take  premises  and  occupy  them  for  a  partic- 
ular business.*^  But  where  one  is  induced  to  lease  property 
and  to  put  up  buildings  for  a  hotel  and  restaurant  during  the 
progress  of  an  exposition,  being  induced  so  to  do  by  untrue 
representations  as  to  improvements  being  made  which  would 
if  true  enhance  the  value  of  the  lease,  he  cannot  recover  for 
such  expenditures  if  the  venture  proves  unprofitable,  as  such 
damages  are  purely  speculative."  Nor  are  any  damages  re- 
coverable for  false  representations  inducing  one  to  lease  his 
farm  and  stock  where  such  lease  brought  more  than  it  was 
worth.^  And  a  lessee  may  waive  his  right  to  such  damages  as 
might  be  recovered  for  fraud  in  inducing  him  to  lease  a  hotel, 
as  where  with  notice  of  such  fraud  he  continues  in  possession 
over  a  year  without  making  any  claim  and  asks  for  a  re- 
duction of  rent  and  for  an  extension  of  time  for  paying  past 
due  rent." 

§  3227.    Vendee's  fraud,  etc. — Subsequent  purchaser. — 

A  vendee  is  guilty  of  actionable  fraud  where  he  intends,  at  the 
time  of  purchase,  to  evade  payment  for  the  property  and  the 
fraud  merely  consists  in  this  intention  and  the  vendor  is  not 
induced  to  part  with  his  property  for  less  than  he  was  willing 
to  accept  therefor.  In  such  a  case  the  measure  of  damages 
will  be  the  price  which  the  vendee  agreed  to  pay,  less  such 


"  Prince  v.  Jacobs,  80  App.  Div. 
243;  80  N.  T.  Supp.  304. 

12  Whitney  v.  Allaire,  1  N.  T.  (1 
Comst.)  305,  affg  4  Den.  (N.  Y.) 
554. 

WBurr  v.  Kimball  (Neb.),  02  N. 
W.  195. 
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"Myers  v.  Turner  (Tenn.),  52  S. 
W.  332. 

15  Samuel    v.    Roberts,   58    N.  T. 
Supp.  "765;  27  Misc.  296. 

16  Schmidt  V.  Mesmer,  116  Cal.  26*7; 
48  Pac.  54. 
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payment  as  may  have  been  made  thereon,  and  not  the  value  of 
the  land  less  such  payment.  And  in  order  to  show  such  fraud- 
ulent purpose  and  intent  of  the  purchaser  it  has  been  decided 
that  evidence  attacking  the  consideration  of  a  note  given  by 
the  latter  to  the  vendor  is  admissible."  But  the  profit  derived 
from  property  while  in  the  vendee's  possession  is  held  to  be 
the  true  measure  of  damages  in  a  suit  to  set  aside  a  convey- 
ance for  fraudulent  concealment  of  the  fact  that  the  land  con- 
tained a  rich  body  of  ore.^*  The  value  of  the  land  at  the  time 
of  trial  had  years  after  the  alleged  fraud  cannot,  however,  be 
recovered  for  inducing  one  to  convey  said  land  for  a  grossly 
inadequate  consideration,  there  having  in  the  meantime  been 
a  great  increase  in  values  of  property.*'  In  estimating  the  dam- 
ages recoverable  against  one  who  fraudulently  procures  a  deed 
to  property  and  sells  the  same,  its  reasonable  value  and  the  net 
rentals  for  one  year  may  be  considered,  and  where  such  aggre- 
gated sums  exceed  the  price  for  which  it  was  so  fraudulently 
sold,  a  finding  that  plaintiff  recover  a  sum  slightly  exceeding 
one  half  such  difference  will  stand.*  Again,  if  land  fraudu- 
lently obtained  is  sold  by  the  vendee  but  it  is  not  intended  to 
place  it  beyond  the  original  vendor's  reach,  the  measure  of  re- 
covery is  the  value  of  the  property  at  the  time  of  the  sale."^ 

§  2228.  Improvements. — If  neither  party  contemplated  im- 
provements the  cost  thereof  cannot  be  recovered,  although  the 
sale  was  induced  by  the  misrepresentations  of  the  vendor  who 
had  no  title  ;  ^  although  it  is  also  determined  that  if  the  ven- 
dor was  guilty  of  fraud  and  knew  that  he  had  no  title,  the 
vendee  may  be  reimbursed  for  improvements.^ 

§  2229.  Frand,  etc.,  as  to  land — Expenses,  costs,  counsel 


"MoCready  v.  Phillips,  56  Neb. 
446;  76  N.  W.  885. 

"Gruber  v.  Baker,  20  Nev.  453; 
23  Pac.  858;  9  L.  E.  A.  302. 

w  Bowden  V.  Aohor,  95  Ga.  243;  22 
S.  E.  254. 

^OLaoht  V.  Breoht,  166  Mo.  242;  65 
S.  W.  976. 

21  Muzzy  V.  Tompkinson,  2  Wash. 


616;  27  Pac.  456,  afE'g  2  Wash.  635; 
28  Pao.  652. 

22  Haddock  v.  Taylor,  74  Tex.  216; 
11  S.  W.  1093.  See  sees.  1810-1812, 
herein. 

25Erickson  v.  Bennet,  39  Minn. 
326;  40  N.  W.  157.  See  sees.  1810- 
1812,  herein. 
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fees,  etc.** — It  may  be  stated,  generally,  that  all  the  expenses 
in  which  the  vendor's  fraud  has  directly  involved  the  plaintifE 
may  be  awarded  to  him  as  a  compensation.*  This  rule,  how- 
ever, is  necessarily  subject  to  certain  qualifications.  So  the 
expenses  incurred  by  the  purchasers  of  a  lease  of  a  mine  in  as- 
certaining its  condition  may  be  recovered  where  there  were 
false  representations  as  to  the  developed  ore  in  the  mine.* 
There  may  also  be  included  the  expenses  attending  the  trans- 
action,'' all  sums  necessarily  expended  in  litigation  or  other- 
wise in  obtaining  a  surrender  and  possession  of  land  in  case  of 
false  representations  made  by  the  grantor  to  the  grantee  that 
he  has  arranged  with  a  tenant  in  possession  to  surrender  the 
land,^  and  the  costs  and  expenses  incurred  in  defending  a  suit 
by  a  third  party  for  specific  performance  of  a  contract  of  sale 
made  by  such  party  with  defendant,  who  falsely  represented  that 
he  had  authority  to  sell  plaintiff's  land.^  So  the  expense  of 
making  a  lot  and  buildings  conform  to  the  grade  of  the  street 
is  the  measure  of  damages  for  inducing  its  sale  by  falsely 
representing  the  lot  to  be  above  grade.®'  But  expenses  in- 
curred in  organizing  a  corporation  and  its  administration  are 
not  the  direct  result  of  fraudulent  representations  inducing 
the  purchase  of  mining  property  and  cannot  be  recovered.'^ 
Nor,  it  is  held,  can  the  costs  of  suit  against  the  owners  to  en- 
force a  sale  made  by  agents  of  a  falsely  represented  owner  be 
recovered  against  the  agents.^  Nor  can  attorney's  fees  for 
procuring  a  release  of  a  lien  on  land,  represented  to  be  free 
from  incumbrances,  be  recovered  where  the  vendor  had  pre- 
viously employed  another  attorney  to  procure  such  a  lien  and 
none  of  the  interested  parties  had  ever  refused  to  execute  a  re- 
lease from  such  lien.^ 


24  See  sees.  1756,  1757,  1768,  1833- 
1835,  herein. 

25  MoNair  v.  Comptone,  35  Pa.  St. 
23. 

28  Chatham  Furnace  Co.  v.  Mof- 
fatt,  147  Mass.  403;  18  N.  E.  168;  7 
N.  Eng.  135. 

27  Lee  V.  Dean,  3  Whart.  (Pa. )  316. 

28  Williams  v.  Fry  burger  (Ind. 
App.),  37  N.  E.  302. 

2»  Philpot  V.  Taylor,  75  111.  309;  20 
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Am.  Eep.  241.    See  sees.  1833-1835, 
herein. 

soDiuwiddie  v.  Stone  (Ky.  1899), 
52  S.  W.  814.  Examine  Beasley  v. 
Swinton,  46  S.  C.  426 ;  24  S.  E.  313. 

81  Cortes  Co.  v.  Thanuhauser  (U. 
S.  C.  C.  D.  N.  T.),  45  Fed.  730. 

82  Benjamin  v.  Mattler,  3  Colo. 
App.  227;32Pac.  837. 

88  Sherrick  v.  Wyland,  14  Tex.  Civ. 
App.  299;  37  S.  W.  345.    See  Had- 
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§  2230.  Set-off,  counterclaim  and  recoupment. — Gener- 
ally the  damages  sustained  by  reason  of  fraud,  deceit,  etc.,  may 
be  availed  of  by  way  of  set-off,  counterclaim,  or  recoupment,  to 
an  action  on  the  contract  or  claim  out  of  which  the  fraud,  etc., 
arises.  This  general  rule  is  dependent,  however,  upon  the 
statutes  and  practice  in  the  different  jurisdictions.^  It  is  also 
determined  that  sums  due  the  defendant  in  an  action  for 
damages  for  deceit,  and  arising  out  of  the  same  transaction 
may  be  set  off  against  the  plaintiff's  demand.^ 


dock  V.  Taylor,  74  Tex.  216;  11  S. 
W.  1093,  as  to  nonreoovery  of 
attorney's  fees,  and  examine  sees. 
1833-1835,  herein. 

8*  Hoyt  V.  Dengler,  54  Kan.  309; 
38  Pac.  260  (ccunterolaira  allowed 
tenant  inaction  on  rent  notes);  Mat- 
ney  v.  Farrell,  100  Ky.  361 ;  18  Ky. 
L.  Kep.  792;  38  S.  W.  494  (set-off 
allowed  against  unpaid  balance  of 
purchase  price) ;  Du  Bois  v.  Eooney, 
82  Tex.  173;  17  S.  W.  528  (damages 
recovered  in  reconvention);  Wilson 
V.  Pauley  (U.  S.  C.  0.  A.  6th  C. ),  37 
U.  S.  App.  642;  18  C.  C.  A.  475;  72 
Fed.  129  (may  have  damages  de- 
ducted in  suit  on  note  for  purchase 
price);  Howison  v.  Alabama  Coal 
&  I.  Co.  (U.  S.  C.  C.  A.  5th  C),  30 
U.  S.  App.  473;  17  C.  C.  A.  339;  70 
Fed.  683  (may  set  off  or  recoup 
against  purchase  price);  Dawson 
Town  &  &.  Co.  v.  Woodhull  (U.  S. 


C.  C.  A.  8th  C),  67  Fed.  451  (right 
to  set-oif  exists).  But  see  Mangus 
V.  McClelland  (Va.),  22  S.  E.  364; 
Dillon  Beebe's  Son  v.  Eakle,  43  W. 
Va.  502;  27  S.  E.  214. 

ssMcCready  v.  Phillips,  56  Neb. 
446 ;  76  N.  W.  885.  See  also  Warren 
V.  Hall,  20  Colo.  508;  38  Pac.  767 
(counterclaim  available  for  balance 
due  on  purchase  price) ;  Johnstone 
v.  Hall,  10  Manitoba  Rep.  161  (rent 
allowed  as  counterclaim).  But  see 
Rothschilds  v.  Whitman,  132  K  Y. 
472;  44  N.  T.  St.  R.  622;  30  N.  E. 
858,  aff'g  57  Hun,  135;  32  X.  Y.  St. 
R.  560;  10  N.  T.  Supp.  427;  19  Civ. 
Pro.  58  (damages  for  deceit,  etc., 
not  available  as  counterclaim  in  ac- 
tion for  malicious  prosecution); 
Haupt  V.  Ames,  26  App.  Div.  550; 
50  N.  Y.  Supp.  495,  rehearing  denied 
52  N.  Y.  Supp.  1040. 
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§  2231.  Conspiracy  must  result  in  injury  or  damage  to 
be  actionable  and  justify  a  recovery. — It  is  essential  that 
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there  be  a  conspiracy,  but  actual  da.niage  or  injury  must  have 
been  sustained  by  reason  thereof  to  justify  a  recovery  of 
damages,  as  the  fact  of  conspiracy  is  simply  a  matter  of 
aggravation.'     So  it  is  determined  in  England  that  a  right  of 


'■  Herron  v.  Hughes,  25  Cal.  555  (a 
simple  conspiracy,  however  atrocious, 
unless  it  results  in  actual  damages  to 
the  party,  never  was  the  subject  of  a 
civil  action;  and  though  such  con- 
spiracy be  charged,  the  averment  is 
immaterial,  and  need  not  be  proved); 
Doremus  v.  Hennessey,  62111.  App.  391 
("  The  essence  of  a  conspiracy,  so  far 
as  it  justifies  a  civil  action  for  dam- 
ages, is  a  concert  or  combination  to 
defraud  or  to  cause  other  injury  to 
persons  or  property,  which,  because 
of  acts  done  in  pursuance  of  such  con- 
spiracy, actually  results  in  damage  to 
the  person  or  property  of  the  person 
injured  or  defrauded.  A  civil  action 
will  not  lie  for  a  mere  conspiracy.  It 
is  the  damage  done  in  pursuance  of 
the  conspiracy  which  gives  the  right 
of  action,"  per  Justice  Waterman)  ; 
De  Wulf  V.  Dix  (Iowa,  1900),  81  N. 
W.  779  (conspiracy  cannot  be  made 
the  subject  of  a  civil  action  unless 
something  is  done  which  without  the 
conspiracy  would  give  a  right  of  ac- 
tion); Beechley  v.  Mulville,  102  Iowa, 
602;  70  N.  W.  107;  71  N.  W.  428 
(something  must  be  done  which 
without  the  conspiracy  would  give 
a  right  of  action,  citing  Jayne  v. 
Drorbaugh,  63  Iowa,  711;  17  N.  W. 
433;  Robinson  v.  Parks,  76  Md.  118; 
24  Atl.  411;  Kimball  v.  Harman,  34 
Md.  407;  Laverty  v.  Vanarsdale,  65 
Pa.  St.  507,  quoting  Cooley  on  Torts 
[2ded.],  p.  143);  HaskeU  County  Bk. 
V.  Santa  F6  Bk.,  51  Kan.  39;  32  Pae. 
624  (the  plaintiff's  recovery  must  be 
not  for  the  formation  of  the  con- 
spiracy nor  for  the  planning  and  con- 
triving to  injure  but  for  the  execution 
of  the  conspiracy  and  a  contention 


will  not  be  supported  that  a  recovery 
may  be  had  for  all  the  damages  flow- 
ing out  of  the  original  conspiracy); 
Baker  v.  Sun  L.  Ins.  Co.,  23  Ky.  L. 
Rep.  1178;  64  S.  W.  967  (some  actual 
damage  must  have  been  sustained 
through  some  act  done  in  furtherance 
of  the  conspiracy  and  where  damages 
are  sought  for  wrongful  discharge 
through  an  alleged  conspiracy,  no 
recovery  can  be  had  where  there  was 
no  coercion  or  deception  causing  the 
other  party  to  break  his  contract 
against  his  will,  especially  in  view  of 
the  fact  that  the  agreement  for  em- 
ployment was  terminable  at  will); 
Robinson  v.  Parks,  76  Md.  118;  24 
Atl.  411  (in  the  absence  of  damage 
the  simple  act  of  conspiracy  is  not 
sufficient  to  sustain  the  action.  The 
gist  of  the  action  is  the  damage  done) ; 
KimbaU  v.  Harman,  34  Md.  407;  6 
Am.  Rep.  340  (the  actfon  does  not 
lie  for  simply  conspiring,  must  show 
actual  damage) ;  Boston  v.  Simmons, 
150  Mass.  461;  23  N.  E.  210;  6  L.  R. 
A.  629  (the  gist  of  an  action  is  not  the 
conspiracy  but  the  tort  and  the  dam- 
age thereby  done.  Where  damage 
results  from  an  act  which  if  done  by 
one  alone  would  not  afford  groimd  of 
action  the  like  act  would  not  be  ren- 
dered actionable  because  done  by 
several  in  pursuance  of  a  conspiracy) ; 
Commercial  Union  Assur.  Co.  v.  Shoe- 
maker (Neb.  1901),  8S  N.  W.  156 
(the  damage  and  not  the  wrongful 
confederation  is  the  gist  of  the  ac- 
tion); Booker  v.  Puyear,  27  Neb.  346; 
43  N.  W.  133  (damage  is  the  gist  of 
the  action);  Stevens  v.  Rowe,  59  N. 
H.  578;  47  Am.  Rep.  231  (a  mere  con- 
spiracy to  do  a  wrong  is  not  of  itself 
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action  arises  from  a  conspiracy  only  where  the  acts  done  would, 
if  they  had  been  done  without  preconcert,  have  involved  a  civil 
injury  against  the  person  to  whom  they  were  directed;  and 
even  though  the  acts  are  done  maliciously  and  with  an  intent  to 
injure  a  particular  person  by  a  combination  of  two  or  more 
persons  inducing  others  not  to  employ  him,  no  damages  are 
recoverable  if  no  civil  injury  results.^ 

§  3333.  When  civil  liability  for  damages  does  and  does 
not  exist. — Damages  for  conspiracy  are  held  to  be  recoverable 
against  a  corporation,^  and  although  an  act  is  not  made  unlaw- 
ful by  statute,  civil  liability  may  result  from  a  conspiracy  to 
commit  such  an  act.^  But  a  principal  cannot  be  held  an  ac- 
complice because  his  agent  had  knowledge,  nor  is  a  share- 
holder in  a  corporation  liable,  unless  he  was  a  party  thereto, 
for  the  fraudulent  acts  of  conspiracy  between  the  corporation 
and  its  shareholders.^  In  Allen  v.  Flood,*  boiler-makers  in 
common  employment  with  the  respondents,  who  were  ship- 
wrights working  in  wood,  objected  to  work  with  the  latter  on 
the  ground  that  in  a  previous  employment  they  had  been  en- 


a  ground  for  an  action  at  law.  The 
fact  of  conspiracy  is  not  actionable 
but  only  the  acts  of  the  confederated 
parties,  and  these  only  when  they 
would  be  actionable  if  done  by  an 
individual) ;  Van  Horn  v.  Van  Horn, 
52  N.  J.  L.  284;  20  Atl.  485;  10  L.  R. 
A.  184  (the  gravamen  of  the  action  is 
the  malice,  not  the  conspiracy,  but 
both  may  be  pleaded  and  proved  as 
aggravating  the  wrong) ;  Hutchins  v. 
Hutchins,  7  HiU  (N.  Y.),  107  ("  A 
simple  conspiracy,  however  atrocious, 
unless  it  resulted  in  actual  damage  to 
the  party,  never  was  the  subject  of  a 
civil  action,  not  even  when  the  old 
form  of  a  writ  of  conspiracy,  in  its 
limited  and  most  technical  character, 
was  in  use,"  per  Nelson,  C.  J.); 
Root  V.  Rose,  6  N.  D.  575;  2  Chic.  L. 
J  Wldy.  664;  72  N.  W.  1022  (acts 
done    in    pursuance    of    conspiracy 
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must  be  legal  wrongs;  the  conspiracy 
itself  constitutes  no  cause  of  action); 
Smith  V.  Nippert  (Wis.),  44  N.  W. 
846  (if  injury  results  from  conspiracy 
it  is  actionable). 

'  Huttly  v:  Simmons,  67  L.  J.  Q.  B. 
N.  S.  213;  [1898]  1  Q.  B.  181.  See 
opinions  at  end  of  this  chapter. 

'  Lubricating  Oil  Co.  v.  Standard 
OU  Co.,  42  Hun  (N.  Y.),  153. 

*  Longshore  Printing  &  P.  Co.  v. 
Howell,  26  Or.  527;  38  Pac.  547;  28 
L.  R.  A.  464. 

'  Benton  v.  Minneapolis  Tailoring 
&  Mfg.  Co.,  73  Minn.  498;  76  N.  W. 
265. 

»  (H.  L.),  [1898]  A.  C.  1;  67  L.  J. 
Q.  B.  N.  S.  119;  77  Law  T.  Rep.  717, 
rev'g  [1895]  2  Q.  B.  21;  64  L.  J.  Q. 
B.  N.  S.  665.  See  opinion  in  Quinn 
V.  Leathem,  at  end  of  this  chapter. 
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gaged  on  iron  work.  The  appellant,  an  official  of  the  boiler- 
maker's  union,  in  response  to  a  telegram  from  one  of  the 
boiler-makers,  came  to  the  yard  and  dissuaded  the  men  from 
immediately  leaving  their  work,  as  they  threatened  to  do,  inti- 
mating that  if  they  did  so  he  would  do  his  best  to  have  them 
deprived  of  the  benefits  of  the  union,  and  also  fined.  The  ap- 
pellant then  saw  the  managing  director,  to  whom  he  said  that 
if  the  respondents,  who  were  engaged  from  day  to  day,  were 
not  dismissed,  the  boiler-makers  would  leave  their  work  or  be 
called  out,  and  the  respondents  were  thereupon  dismissed. 
It  was  determined  by  six  of  their  lordships  as  against  three, 
that  no  actionable  wrong  had  been  committed  by  the  appellant. 
Lord  Watson  said  that  although  the  rule  may  be  otherwise 
with  regard  to  crimes,  the  law  of  England  does  not  take  into 
account  motive  as  constituting  an  element  of  civil  wrong. 
The  evidence  of  a  bad  motive,  in  the  case  of  an  act,  which  is 
not  in  itself  illegal,  wUl  not  convert  that  act  into  a  civil  wrong 
for  which  reparation  is  due.'  Again,  where  a  railroad  com- 
pany is  compelled  to  refuse  to  accept  interstate  freight  from 
another  road,  with  which  a  labor  organization  of  railroad  em- 
ployees is  in  conflict,  and  because  of  the  threats  of  such  organi- 
zation to  withhold  their  labor  if  it  does  accept  such  freight,  a 
civil  action  lies  against  the  organization  and  its  officers,  even 
though  the  latter  are  not  employees,  to  recover  the  damages 
resulting  from  the  unlawful  acts  in  furtherance  of  the  con- 
spiracy.^ So  where  a  labor  organization  refuses  to  admit  a  non- 
union man  to  membership  and  procures  his  discharge  by  a 
notice  to  his  employers  that  in  ease  he  is  retained  it  will  be 
compelled  to  notify  all  labor  organizations  in  the  city  that  the 
house  is  a  nonunion  one,  it  is  guilty  of  a  wrongful  act  and  will 
be  liable  to  the  employee  in  damages  for  maliciously  and  wan- 
tonly procuring  his  discharge.'  If  the  object  of  a  combination 
between  dealers  in  merchandise  is  to  injure  the  business  of 
another  by  inducing  others  to  refuse  to  sell  to  him,  the  con- 


'  Syllabus  in  67  L.  J.  Q.  B.  N.  S. 
119. 

8  Toledo  A.  A.  &  ]Sr.  M.  K.  Co.  v. 
Pennsylvania  Co.  (U.  S.  C.  C.  N.  D. 
Ohio),  54  Fed.  730;  19  L.  E.  A.  387; 
53  Am.  &  Eng.  B.  Cas.  307;  29  Ohio 


L.  J.  227;  48  Alb.  L.  J.  184;  5 
Inters.  Com.  Eep.  545.  See  opinion 
in  this  case  at  end  of  this  chapter. 

!>  Lucke  V.  The  Clothing  Cutters 
&  T.  Assembly,  77  Md.  396;  26  Atl. 
505. 

2303 


§§  2233,  2234  combinations  and  conspieacies. 

spirators  are  liable  for  the  injury  so  sustained,  but  if  the  pur- 
pose of  the  combination  is  that  it  will  itself  refuse  to  sell  it  is 
not  an  actionable  conspiracy  if  it  is  intended  to  serve  a  legiti- 
mate purpose.^"  Again,  where  persons  are  engaged  in  a  similar 
business  and  one  threatens  to  discharge  all  its  employees  who 
should  in  any  manner  trade  with  the  other,  whereby  his  busi- 
ness is  destroyed,  it  is  held  that  no  damages  can  be  recovered 
therefor." 

§  3233.  Damages  not  recoverable  where  combinations 
merely  for  lawful  competition. — Damages  are  not  recover- 
able from  a  combination  of  traders  associated  to  secure  a  carry- 
ing trade  exclusively  for  themselves  and  at  profitable  rates, 
organized  in  the  belief  that  by  offering  exceptional  and  very- 
favorable  terms  to  customers  who  will  deal  exclusively  with 
them,  they  will  prevent  rival  traders  from  competing  with 
them  and  so  receive  the  whole  profits  of  the  trade  to  them- 
selves ;  and  even  though  certain  traders  are  excluded  from  the 
association,  and  in  endeavoring  to  obtain  the  trade  are  underbid 
and  freights  reduced  so  low  that  such  excluded  traders  are 
obliged  to  carry  at  unremunerative  rates  and  suffer  loss,  they 
can  maintain  no  action  to  recover  therefor,  where  the  combina- 
tion had  employed  no  unlawful  means  to  accomplish  their  pur- 
pose of  excluding  rival  traders  from  business  in  such  carrying 
trade."^ 

§  2234.  Action  by  private  person. — A  private  person  can 
obtain  redress  for  a  conspiracy,  only  when  it  operates  to  his 
injury,  and  where,  as  to  him,  its  object  is  unlawful.'^  But  an 
action  at  law  for  damages  is  the  only  remedy  of  a  private  per- 
son under  the  anti-trust  act." 


lODelz  T.  Winfree  (Tex.),  16  S. 
W.  111. 

11  Kobison  v.  Texas  Pine  Land 
Assn.  (Tex.  Civ.  App.),  40  S.  W. 
843. 

12  Mogul  Steamship  Co.,  Ld.,  v. 
McGregor,  Gow  &  Co.  [1892],  App. 
Cas.  25;  58  L.  J.  Q.  B.  465;  23  Q.  B. 
614;  L.  K.  21  Q.  B.  D.  544.     Opinions 
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in  this  case  are  given  at  end  of  this 
chapter. 

i^Eason  v.  Petvray,  18  N.  C.  (1 
Dev.  &  B. )  44. 

1*  Pidcock  V.  Harrington  (U.  S.  C. 
C.  S.  D.  X  Y.),  64  Fed.  821,  citing 
Blindell  v.  Hogan  (TJ.  S.  0.  C.  E.  D. 
La.),  40,  affd  6  C.  C.  A.  86;  56  Fed. 
696. 
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§  3235.  How  far  all  liable  for  the  conspiracy— Liability 
of  each  for  acts  of  the  others. — It  is  determined  that,  by  the 
act  of  conspiring  together,  conspirators  assume  to  themselves 
the  attribute  of  individuality,  so  far  as  acts  are  done  by  any 
one  of  them  in  furtherance  or  prosecution  of  the  common  de- 
sign, thus  rendering  what  was  said  or  done  by  any  one  in  fur- 
therance of  that  design  the  act  of  all.'^  This  principle  has  been 
applied  to  those  who  participate  personally  in  the  unlawful  con- 
duct of  strikers,  making  them  liable  in  damages  for  the  acts 
of  the  others  done  in  execution  of  the  common  purpose.^^  It 
has  also  been  applied  to  a  confederation  of  several  for  the  unlaw- 
ful purpose  of  gambling  on  the  rise  and  fall  of  market  prices." 
But  a  distinction  has  been  made,  however,  between  a  tort  ac- 
tionable only  when  committed  under  an  unlawful  conspiracy 
and  a  tort  which  is  actionable  whether  committed  by  one  or 
more.''  And  the  acts  of  an  employer,  who  is  one  of  a  combi- 
nation of  employers  to  resist  demands  for  increase  in  wages, 
may  be  such  as  that  the  other  parties  to  the  contract  will  not 
be  liable,  although  he  is  guilty  of  a  breach  of  contract  in  refus- 
ing to  sell  in  conformity  Math  the  agreement  of  the  combination 
not  to  sell  to  contractors  who  conceded  advances  in  wages." 
Again,  if  the  alleged  conspiracy  is  one  to  defraud,  the  defend- 
ants must,  where  there  are  two  of  them,  be  both  guilty  of  the 
fraud  and  no  recovery  can  be  had  against  one  alone.^  And  in 
an  action  against  two  or  more  in  which  a  conspiracy  to  destroy 
the  plaintiff's  business  by  false  and  malicious  statements  con- 
cerning his  character  is  alleged  and  no  conspiracy  is  proven, 


16  Wayne  Pike  Co.  v.  Hammons, 
129  Ind.  368;  27  N.  E.  487,  490;  10 
By.  &  Corp.  L.  J.  43,  per  Coffey,  J. 
This  action  was  against  directors  of 
a  corporation  for  having  conspired 
together  for  the  conversion  of  its 
assets  and  to  compel  an  accounting 
and  to  obtain  appointment  of  a  re- 
ceiver. See  also  BostoiTv.  Simmons, 
150  Mass.  461;  23  N.  E.  210;  6  L.  E. 
A.  629;  Booker  v.  Puyear,  27  Neb. 
346;43K.  W.  133;  Van  Horn  v.  Van 
Horn,  52  N.  J.  L.  284;  20  Atl.  485;  10 
L.  E.  A.  184. 
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"  O'Neil  v.  Behanna,  182  Pa.  236; 
28  Pitts.  L.  J.  N.  S.  151;  30  Chic.  L. 
News,  118;  37  Atl.  843;  38  L.  E.  A. 
382. 

IT  Dunn  V.  Bell,  85  Tenn.  581;  4  S. 
W.  41. 

18  Rundell  v.  Kalbfus,  125  Pa.  123; 
17  Atl.  238. 

1' Buchanan  V.  Kerr,  159  Pa.  433; 
33  W.  N.  C.  427;  25  Pitts.  L.  J.  N.  S. 
73;  28  Atl.  195. 

20  Collins  V.  Cronin,  117  Pa.  35;  20 
W.  N.  C.  227;  11  Atl.  869;  9  Cent. 
759. 
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there  may  be  a  recovery  against  one  of  the  defendants  only  for 
injuries  produced  by  false  representations  made  by  him  with 
malice  and  ill  will.^ 

§  3236.  Injury  to  trade  or  business. — A  combination  of 
two  or  more,  without  justification  or  excuse,  to  injure  a  man 
in  his  trade  by  inducing  his  customers  or  servants  to  break 
their  contracts  with  him  or  not  to  deal  with  him  or  continue 
in  his  employment,  is,  if  it  really  results  in  damage  to  him, 
actionable.^  So  a  combination  or  conspiracy  to  drive  a  trader 
out  of  business  by  acts  of  malice  and  fraud  whereby  damages 
are  occasioned  to  him  is  actionable  and  a  recovery  may  be  had  of 
the  loss  sustained.^  Again,  where  the  policy  pursued  against  a 
trade  or  business  is  of  a  menacing  character  calculated  to  destroy 
the  business  of  the  person  so  engaged,  either  by  threats  or  intim- 
idation, it  becomes  unlawful  and  the  person  inflicting  the  wrong 
is  answerable  to  the  injured  party  for  the  damages  sustained 
thereby.  It  is  not  a  mere  passive,  let-alone  policy,  a  withdrawal 
of  all  business  relations,  intercourses  and  fellowships,  that  cre- 
ates the  liability,  but  the  threats  and  intimidation.  In  such  cases 
the  plaintiff  may  recover  the  amount  of  the  loss  actually  in- 
curred, and  if  profits  upon  contracts,  of  which  he  was  deprived 
by  the  defendant's  wrongful  act,  are  lost  they  are  recoverable,^ 


21  Van  Horn  v.  Van  Horn,  56  N.  J. 
L.  318;  28  Atl.  669. 

22  Quinn  V.  Leathern,  [1901]  App. 
Cas.  495;  70  L.  J.  P.  C.  76;  85 
Law  T.  289;  5  Wkly.  Eep.  139;  65  J. 
P.  708.  (See  opinions  in  full  in  this 
case  at  end  of  this  chapter.)  The 
remainder  of  the  syllabus  is  as  fol- 
lows :  The  conspiracy  and  protection 
of  Property  act,  1875,  c.  86,  sec.  3, 
has  nothing  to  do  with  the  civil  rem- 
edies. The  words,  "  Trade  dispute, 
between  employers  and  workmen," 
in  sec.  3  of  that  act  do  not  include  a 
dispute  on  trade  union  matters  be- 
tween workmen  who  are  members 
of  a  trade  union  and  an  employer  of 
nonunion  workmen  who  refuse  to 
employ  members  of  a  trade  union, 
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Semble,  the  words  are  restricted  to 
disputes  between  an  employer  and 
his  own  workmen.  Temperton  v. 
Kussell  [1893],  1  Q.  B.  715,  is  not 
overruled  as  to  the  decision  by  Allen 
V.  Flood  [1898],  A.  C.  1,  but  the  dicta 
and  reasoning  of  Lord  Esher,  M.  E., 
cannot  be  supported.  The  decision 
of  the  Irish  Court  of  Appeal,  Leath- 
ern V.  Craig  [1899],  2  L  K.  667,  af- 
firmed. 

23  Van  Horn  v.  Van  Horn,  52  N.  J. 
L.  284;  20  Atl.  485;  10  L.  E.  A.  184. 

21  Jackson  v.  Stanfield,  137  Ind. 
592;  36  X.  E.  345,  351;  23  L.  E.  A. 
588,  per  Dailey,  J.  In  this  case 
there  was  a  combination  of  retail 
lumber  dealers  to  protect  the  mem- 
bers   against    sales    by    wholesale 
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where  they  are  definite  and  certain  and  not  remote  or  specu- 
lative, or  if  they  are  not  competent  to  establish  the  measure  of 
damages  they  may  be  proven  as  an  aid  to  the  jury  in  estimating 
the  damages.^  In  a  federal  case  in  the  United  States  circuit 
court  for  California,^  an  action  was  brought  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the  plaintiffs  by  reason 
of  injury  to  their  business  as  dealers  in  tiles  and  fireplace 
fixtures,  caused  by  the  forming  of  an  association  by  the  de- 
fendants as  dealers  in  such  articles.  The  natural  effect  and 
necessary  consequence  of  the  agreement  and  combination,  so 
far  as  completed  and  actually  enforced,  was  to  limit  the  San 
Francisco  dealer  who  was  a  member  of  the  association  in  his 
purchase  of  tiles  and  fireplace  fixtures  to  those  manufacturers 
in  the  United  States  who  were  nonresident  members  of  the 
association.  The  San  Francisco  dealer  who  had  become  a 
member  of  the  association  could  not  purchase  tiles  and  fire- 
place fixtures  from  any  outside  manufacturer  except  under 
penalty  of  forfeiting  his  membership  in  the  association,  and  the 
manufacturer  belonging  to  the  association  as  a  nonresident 
member  could  not  sell  to  any  dealer  in  San  Francisco  who  was 
not  a  member  of  the  association  except  under  the  same  penalty 
of  forfeiture  of  membership.  The  conditions  of  membership 
were  that  the  person  applying  should  be  an  "  acceptable  mem- 
ber" and  upon  so  proving  was  required  to  pay  a  certain  fee  for 
membership  and  certain  annual  dues.  The  combination  was 
held  illegal  and  in  violation  of  the  anti-trust  law  of  July  2, 
1890,  and  Morrow,  Cir.  J.,  in  charging  the  jury  said :  "  Under 
these  instructions  there  is  left  for  your  consideration  the  single 
question  of  damages ;  and  under  the  provisions  of  the  statute, 
if  you  find  that  the  plaintiffs  have  been  injured  in  their  business 
by  reason  of  this  unlawful  combination  and  association  of  the 


dealers  and  manufacturers  to  con- 
sumers and  to  coerce  -wholesalers 
to  refuse  to  make  sales  to  brokers 
and  commission  merchants,  plain- 
tiff being  of  this  class,  under  penalty 
and  loss  of  business  of  the  mem- 
bers of  the  combination  and  one  of 
said  members  had  refused  to  sell  by 
or  through  plaintiff. 


26  Jackson  v.  Stanfield  (lud.),  37 
N.  E.  14;  denying  rehearing,  id.  137 
Ind.  592;  36  N.  E.  345;  23  L.  E.  A. 
588. 

28Lowry  v.  Tile,  Mantel  &  G. 
Assn.  of  Cal.  (U.  S.  C.  C.  Cal.),  106 
Fed.  38;  98  Fed.  817. 
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defendants,  you  will  find  for  the  plaintiffs  in  such  a  sum  as 
will  be  equivalent  to  and  represent  the  actual  damages  sus- 
tained by  the  plaintiffs.  It  is  for  the  court,  in  executing  the 
provisions  of  the  statute  in  entering  judgment  upon  the  ver- 
dict (if  you  shall  find  for  the  plaintiffs)  to  treble  the  amount 
of  the  damages ;  that  is  to  say,  any  verdict  rendered  by  you, 
and  upon  which  a  judgment  will  be  entered  by  the  court,  will 
be  multiplied  by  three  and  a  judgment  entered  for  such  treble 
damages.  Your  verdict  will,  however,  be  limited  to  the  actual 
damages  which  the  evidence  shows  the  plaintiffs  have  sustained 
by  reason  of  the  acts  of  defendant  in  violation  of  the  act  of 
congress.  The  sole  question,  then,  as  to  damages,  in  this 
case,  relates  to  any  injury  which  the  plaintiffs  may  have  sus- 
tained in  their  business  by  reason  of  the  association  in  ques- 
tion. It  is  not  enough  in  an  action  of  this  kind,  which  is  one 
at  law,  for  the  plaintiffs  to  establish  the  existence  of  an  asso- 
ciation which  comes  within  the  prohibition  of  the  act  of  con- 
gress. Plaintiffs  must  go  stUl  further  and  the  burden  of  proof 
is  upon  them  to  show  some  real  and  actual  damage  to  their 
business  by  reason  of  such  an  association.  There  is  no  duty 
imposed  by  law  upon  the  association,  even  if  within  the  stat- 
ute, to  show  that  its  acts  have  not  worked  injury  to  the  busi- 
ness of  plaintiffs.  On  the  contrary,' the  duty  and  burden  of 
proving  damages  to  their  business  is  imposed  bylaw  upon  the 
plaintiffs,  and,  unless  they  prove  this  damage  to  their  business 
by  a  preponderance  of  evidence,  the  verdict  must  be  for  the 
defendants.  Mere  speculation  as  to  the  possible  profits  of  a 
mercantile  business,  in  the  absence  of  evidence  directed  to  such 
conditions,  cannot  be  indulged  in  by  the  jury  for  purposes  of 
finding  a  verdict  in  damages.  The  damages  which  the  law 
contemplates,  and  which  the  act  of  congress  provides  for,  must 
be  reasonable  damages  ascertainable  upon  the  evidence  pre- 
sented in  the  case.  There  must  be  facts,  transactions,  actual 
evidence  of  some  material  and  pertinent  character,  relating  to 
a  business  from  which  the  jury  can  ascertain  with  reasonable 
certainty  that  damage  has  actually  been  worked  to  such  busi- 
ness, before  any  verdict  in  damages  can  be  returned,  other  than 
nominal  damages.  It  is  the  duty  of  a  party,  under  the  law  ap- 
plicable in  this  case,  to  use  all  reasonable  efforts. to  make  any 
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damage  to  his  business  as  small  as  possible.  The  plaintiffs  in 
an  action  of  this  kind  are  not  permitted  to  claim  damage  to 
their  business  by  reason  of  an  association  contrary  to  the  stat- 
ute, where  it  was  within  their  own  power  in  the  exercise  of 
reasonable  diligence,  to  avert  any  such  damage,  and  to  avoid 
any  consequences  of  injury  to  their  business ;  that  is  to  say, 
a  party  claiming  damages  is  bound,  in  the  exercise  of  reason- 
able diligence,  to  safeguard  himself  against  any  avoidable  con- 
sequences of  the  act  of  another  as  to  which  he  claims  a  right 
to  recover  damages.  It  is  not  material  in  this  case,  so  far  as 
damages  are  concerned,  that  the  Columbian  Encaustic  Tile 
Company,  or  some  other  nonresident  member  of  the  association, 
refused  at  any  point  of  time  to  sell  tiling  to  the  plaintiffs,  if, 
as  a  matter  of  fact,  the  plaintiffs  by  applying  to  other  manu- 
facturers of  tile  in  the  same  market,  whether  members  of  the 
association  or  not,  could  have  procured  such  tiles  as  may  have 
been  necessary  in  the  transaction  of  their  business  at  the  same 
price.  And  if  there  was  a  difference  in  price,  the  amount  of 
the  damages  would  be  limited  to  such  difference  in  price.  If, 
therefore,  you  find  from  the  evidence  that  at  any  point  of  time 
when  tiles  were  refused  the  plaintiffs  by  the  Columbia  En- 
caustic Tile  Company,  or  any  other  member  of  the  association, 
there  were  in  the  market  other  manufacturers  from  whom  at 
the  same  price  and  charges  the  plaintiffs  could  have  procured 
such  tiles  as  they  needed,  you  must  consider  that  it  was  their 
duty  to  apply  to  such  manufacturers  for  tiles ;  and  if  they  failed 
to  use  reasonable  diligence  in  making  such  application,  and' 
thereby  failed  to  provide  themselves  with  the  necessary  tiles, 
they  are  not  entitled  to  any  damages  by  reason  of  the  refusal 
of  such  tiles  on  the  part  of  any  member  of  the  association.  If 
the  evidence  in  the  case  in  the  matter  of  damage  to  the  busi- 
ness of  the  plaintiffs  has  not  shown  any  real  and  substantial 
damage  to  their  business  by  reason  of  the  association,  apart 
from  conjecture  or  mere  speculation,  then  they  are  not  entitled 
to  any  substantial  compensation,  and  no  verdict  for  damages 
should  be  rendered  in  their  favor,  except  a  verdict  for  nominal 
damages ;  that  is  to  say  a  verdict  for  one  dollar  or  other  trifling 
amount.  If  you  believe  from  the  evidence  in  this  case  that 
in  the  month  of  August,  1898,  the  plaintiffs  ordered  from  the 
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Columbia  Encaustic  Tile  Company  of  Anderson,  Indiana,  a 
certain  lot  of  tiles,  and  said  Columbian  Encaustic  Tile  Com- 
pany agreed  to  ship  the  same  to  them  in  accordance  with  the 
terms  of  prior  agreements,  and  if  you  further  believe  from  the 
evidence  that,  by  reason  of  the  said  Columbia  Encaustic  Tile 
Company  joining  the  Tile,  Mantel  and  Grate  Association  of 
California,  they  failed  and  refused  to  ship  said  tiles  to  the 
plaintiffs,  and  broke  their  contract  with  them,  you  are  in- 
structed that  the  plaintiffs  are  entitled  to  recover  by  reason  of 
said  breach  of  contract,  the  difference  between  what  the  tiles 
would  cost  them  laid  down  in  this  market  and  the  market 
value  of  the  tiles  in  this  market,  and  if  you  find  as  above,  you 
.  should  find  for  the  plaintiffs  in  whatever  amount  you  find  to 
be  the  difference  between  the  cost  of  said  tiles  here  in  San 
Francisco  and  the  market  value  of  the  tiles  in  San  Francisco." 
The  jury  found  for  plaintiffs  in  the  amount  of  |500. 

§  3237.  Injury  to  trade  or  business  by  libel. — Although  an 
association  of  manufacturers  formed  for  the  purpose  of  securing 
concerted  action  between  its  members  and  to  prevent  overpro- 
duction and  establish  uniform  prices  and  grading  may  in  itself 
not  be  an  illegal  combination  within  the  anti-trust  law  and 
not  subject  to  an  action  against  it  as  such,  yet  where  a  person 
is  injured  by  libelous  acts  of  such  combination  consisting  in 
mailing  circulars,  denouncing  a  dealer  in  their  products,  to  cus- 
tomers in  other  states  and  foreign  countries,  it  is  decided  to  be 
liable  to  damages,  as  an  illegal  combination  within  such  anti- 
trust law.  In  this  case  Hanford,  Dist.  J.,  said :  "  For  a  fourth 
cause  of  action  the  plaintiff  charges  that  the  defendants  and 
other  members  of  the  association  with  the  intent  to  injure  the 
plaintiff  and  to  destroy  his  business,  at  a  meeting  of  the  central 
committee  of  the  association,  adopted  certain  resolutions 
containing  false  and  defamatory  statements  concerning  the  plain- 
tiff, charging  that  the  plaintiff  was  endeavoring  to  injure  the 
market  for  Washington  red-cedar  shingles  ;  that  the  plaintiff 
had  no  money  invested  in  his  business  as  a  dealer  in  shingles  ; 
that  he  was  without  credit,  and  was  irresponsible,  and  was  not 
an  honorable  and  legitimate  dealer  in  shingles  ;  that  the  of- 
ficers of  said  association  caused  said  resolutions  containing  said 
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false  and  defamatory  matters  to  be  written  and  made  a  part 
of  the  records  of  the  association,  and  caused  the  same  to  be 
printed  as  a  circular,  and  to  be  distributed  through  the  United 
States  mails,  addressed  to  each  manufacturer  of  shingles  in  the 
state  of  "Washington,  and  to  various  wholesale  and  retail 
dealers,  including  customers  of  the  plaintiff  in  the  United 
States  and  Canada,  and  to  a  number  of  newspapers  and  trade 
journals  having  circulation  among  the  plaintiff's  customers  ; 
that  as  a  result  of  said  combination  and  conspiracy  among  the 
defendants  and  other  members  of  said  association,  and  of  the 
acts  and  things  complained  of,  odium  and  discredit  were  cast 
upon  the  plaintiff,  and  his  customers  refused  to  buy  shingles  of 
him,  and  the  manufacturers  of  shingles  who  theretofore  had 
transacted  business  with  him  refused  to  sell  shingles  to  him, 
and  by  that  means  his  business  was  totally  destroyed,  to  his 
damage  in  the  sum  of  115,000.  .  .  .  According  to  the  state- 
ment in  the  fourth  cause  of  action,  the  association  appears  to 
have  been  used  for  a  purpose  not  suggested  by  its  constitution, 
and  highly  prejudicial  to  the  plaintiff.  In  my  opinion  the 
complaint  states  a  good  cause  of  action  to  recover  damages  for 
libel,  and  the  only  question  as  to  the  right  of  the  plaintiff  to 
maintain  the  action  in  this  court  is  whether  the  facts  alleged 
make  a  case  of  which  jurisdiction  is  given  to  this  court  by  the 
anti-trust  law.  The  first  and  second  sections  of  the  act  declare 
contracts,  combinations,  and  conspiracies  in  restraint  of  trade 
or  commerce  among  the  several  states  or  with  foreign  coun- 
tries, and  all  attempts  of  persons  to  monopolize  interstate  and 
foreign  commerce,  to  be  illegal,  and  the  seventh  section  reads 
as  follows  :  '  Any  person  who  shall  be  injured  in  his  person  or 
property  by  any  other  person  or  corporation  by  reason  of  any- 
thing forbidden  or  declared  to  be  unlawful  by  this  act,  may 
sue  therefor  in  any  circuit  court  of  the  United  States  in  the 
district  in  which  the  defendant  resides  or  is  found,  without  re- 
spect to  the  amount  in  controversy,  and  shall  recover  three- 
fold the  damages  by  him  sustained  and  the  costs  of  suit,  in- 
cluding a  reasonable  attorney's  fee.'  It  is  essential  to  a  right 
of  action  pursuant  to  this  law  to  show  that  the  defendants 
have  entered  into  a  combination  or  conspiracy  to  restrain  or 
monopolize  interstate  or  foreign  commerce,  and  that  the  plain- 
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tiff  has  been  injured  in  his  business  or  property  by  an  act  of 
the  defendants  pursuant  to  their  agreement  with  each  other, 
and  intended  to  affect  interstate  commerce,  and  the  injury  must 
be  of  a  pecuniary  nature,  involving  a  loss  of  business  or  dam- 
age to  property.  I  find  that  all  the  requirements  of  the  statute 
are  met  in  the  plaintiff's  statement  of  his  fourth  cause  of  ac- 
tion."^ Subsequently, however,  Bellinger, Dist.  J.,  said:  "  The 
learned  judge  of  this  district,  in  passing  upon  the  demurrer 
filed  in  this  case  expresses  the  opinion  that  the  plaintiff  is 
entitled  to  recover  upon  the  fourth  cause  of  action  set  out  in 
the  complaint.  The  proof  submitted,  however,  does  not  sus- 
tain this  cause  of  action.  The  only  charge  affecting  the  plain- 
tiff made  out  by  the  evidence  is  that  he  is  a  rate  cutter.  All 
else  contained  in  the  circular  complained  of,  is  merely  infer- 
ence, more  or  less  doubtful,  drawn  from  the  alleged  fact  that 
plaintiff  was  engaged  in  cutting  rates.  .  .  .  But  with  the 
utmost  respect  for  the  opinion  of  the  learned  judge  just  re- 
ferred to,  I  am  convinced  that  the  allegations  of  the  fourth 
cause  of  action  are  not  sufficient.  The  allegations  are  of  a 
libel,  and  the  damages  alleged  do  not  result  from  any  combi- 
nation, or  conspiracy,  or  monopoly  denounced  by  the  act  of 
July  2, 1890.  No  such  combination,  conspiracy  or  monopoly 
is  shown.  And,  if  the  parties  to  the  circular  in  question  can 
be  said  to  have  conspired  to  libel  the  plaintiff,  and  injure  his 
business,  their  conduct  was  not  in  restraint  of  trade,  and  within 
the  mischief  intended  to  be  prevented  by  act  of  congress."  * 

§  2238.  Strikers'  acts. — Strikers  have  been  held  liable  in 
damages  to  an  employer  who  has  suffered  in  consequence  of 
their  acts  in  inducing  his  employees  to  break  their  contracts  by 
acts  calculated  to  intimidate  and  so  force  them  to  leave  his  em- 
ployment, as  by  calling  them  "  scabs  "  and  "  blacklegs  "  and 
following  them  about  town  in  numbers  and  sometimes  endeav- 
oring by  force  to  get  them  away.^ 


2T  Glbbs  V.  McNeeley  (U.  S.  C.  C. 
D.  Wash.  W.  D.),  102  Fed.  594,  595, 
599. 

2s  G-ibbs  V.  McNeeley  (U.  S.  C.  C. 
D.  Wash.  W.  D.),  107  Fed.  210. 
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29  0'Neil  v.  Behanna,  182  Pa. 
236;  28  Pitts.  L.  J.  N.  S.  151;  30 
Chic.  L.  News,  118;  37  Atl.  843:  38 
Ij.  E.  a.  382.  See  opinions  in  Quinn 
V.  Leathern,  at  end  of  this  chapter. 
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§  2239.  Trade  unions — Conspiracy — Malicions  acts  to 
injure  business — Coercion— Inducing  breaches  of  and  pre- 
venting making  contracts. — "Where  members  of  trades  unions 
combine  and  conspire  together  and  coerce  or  persuade  third 
persons  to  break  existing  contracts  with  a  certain  person,  and 
also,  by  the  same  or  like  means,  prevent  them  from  entering 
into  contracts  with  the  latter,  the  acts  are  malicious  and  an 
action  lies  to  recover  the  damages  sustained  by  reason  thereof. 
If  the  persuasion  be  used  for  the  indirect  purpose  of  injuring 
the  plaintiff,  or  of  benefiting  the  defendants  at  plaintiff's  ex- 
pense, it  is  a  malicious  act,  which  is,  in  law  and  in  fact,  a 
wrong  act  and  an  actionable  act  if  injury  ensues  from  it,  es- 
pecially where  the  natural,  probable  and  actual  consequence  of 
the  wrongful  coercion  or  persuasion,  is  that  the  third  person 
will  and  does  break  the  contract  or  will  be  or  is  prevented 
from  entering  into  new  contracts  ;  and  no  distinction  exists, 
with  regard  to  the  right  to  sue  for  damages  for  the  consequent 
injury,  between  a  wrongful  and  malicious  act  inducing  breaches 
of  contract  and  a  wrongful  and  malicious  act  inducing  persons 
not  to  enter  into  new  contracts  with  plaintiff,  where  both,  or 
either,  of  said  acts  result  in  injury  to  the  latter.^* 


§  3240.  Boycott — Injury  to  trade  or  business — Liability 
in  solido— Punitive  damages.^ — A  boycott  is  an  actionable 
wrong,  and  all  parties  to  a  conspiracy  to  ruin  another's  busi- 
ness are  liable  for  all  overt  acts  illegally  done  by  them  in  pur- 
suance of  this  conspiracy,  and  if  such  interference  is  malicious 
it  is  actionable  and  is  not  a  lawful  competition.^  So  a  railway 
company  will  be  liable  for  a  boycott  where  it  maliciously  and 
with  intent  to  injure  the  proprietor  of  a  boarding  house  and 
bar  prevents  its  employees  from  patronizing  the  same,  and  dam- 
ages may  be  recovered  for  the  injury  or  loss  sustained  thereby 


i'SaTemperton  v.  Russell,  L.  E. 
[1893]  1  Q.  B.  715,  728;  id.,  opinion 
of  Lord  Esher,  M.  P.  See  opinions 
in  Quinn  v.  Leathern  at  end  of  this 
chapter. 

s"  See  Toledo,  A.  A.  &  N.  M.  R. 
Co.  V.  Penn.  County,  in  note  at  end 
of  this  chapter. 


81  Doremus  v.  Hennessey,  176  111. 
608,  618;  3  Chic.  L.  J.  Wkly.  508; 
52  N.  E.  924;  68  Am.  St.  Rep.  203; 
43  L.  E.  A.  797,  802;  17  Nat.  Corp. 
Rep.  375,  aff'g  62  111.  App.  391.  See 
cases  in  note  at  end  of  this  chapter. 
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even  though  there  is  no  conspiracy.^  And  where  employees 
are  compelled  to  withhold  their  patronage  from  a  merchant  as 
a  condition  of  holding  their  employment  and  such  act  is  done 
solely  from  malicious  motives,  an  action  for  damages  may  be 
maintained.^  Again,  an  organization  which  by  its  constitution 
and  by-laws  regulates  the  credit  to  be  allowed  its  members, 
discriminates  in  the  price  to  be  paid  for  produce  against  per- 
sons not  members,  controls  the  delivery  of  goods  and  provides 
a  penalty  by  fine  and  suspension  for  offending  and  defaulting 
members  is  held  in  Minnesota  a  combination  in  restraint  of 
trade  tending  to  limit  and  control  the  market  prices  of  produce 
and  to  limit  and  interfere  with  the  free  and  open  purchase  and 
sale  of  commodities  and  to  be  prohibited  by  the  laws  of  that 
state,^  and  a  plaintiff  though  formerly  a  member  of  such  organ- 
ization may  recover  for  damages  sustained  by  a  boycott  by  it 
of  his  business  after  he  was  suspended  for  a  violation  of  its  by- 
laws.^ Again,  persons  who  combine  together  for  the  common 
purpose,  having  similar  or  identical  grounds  of  complaint,  like 
feelings  of  resentment  against  another  and  by  their  acts  and 
utterances  endeavor  to  destroy  his  business,  each  being  aware 
of  the  feelings  and  doings  of  the  other,  and  approving  the  re- 
sults accomplished,  are  liable  in  solido  for  actual  and  also  pun- 
itive damages  where  the  business  is,  through  current  reports 
of  boycott,  lost  and  the  party  boycotted  is  compelled  thereby  to 
abandon  the  same.'*     In  a  case  in  Ohio,^  which  was  an  action 


82  International  &  G.  N.  E.  Co.  v. 
Greenwood  (Tex.  Civ.  App.),  21  S. 
W.  559. 

88  Graham  v.  St.  Charles  St.  E. 
Co.,  47  La.  Ann.  214;  16  So.  806;  27 
L.  E.  A.  416. 

84  Gen.  Laws,  1899,  oh.  359. 

85  Ertz  Y.  Product  Bxoh.  Co.  of  M. 
(Minn.  1901),  84  N.  W.  743;  51  L.  E. 
A.  825. 

86  Webb  V.  Drake,  52  La.  Ann.  290; 
36  So.  291.  In  this  case  the  boycott 
was  declared  against  an  hotel  owner 
and  Monroe,  J.,  said:  "The  boycott 


was  declared  during  the  last  days  of 
February  or  the  first  days  of  March. 
The  business  of  the  hotel  almost  en- 
tirely ceased  and  the  plaintiff  closed 
it  for  business  purposes  about 
March  25th.  It  has  been  suggested 
that  he  closed  up  under  the  advice 
of  counsel,  in  order  to  put  himself 
in  a  position  to  bring  a  speculative 
damage  suit.  We  are  not  so  im- 
pressed by  the  evidence.  Upon  the 
contrary,  it  appears  to  us  that  it 
would  have  been  utterly  useless,  un- 
der, the   circumstances  for  him  to 


8'  Parker  v.  Bricklayers  Union,  10  I  Bull.  223.     See  opinions  in  cases  at 
Ohio    Deo.    458;    21  Cin.  Wkly.  L.  |  end  of  this  chapter. 
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against  a  trade  union  for  damages  for  declaring  a  boycott,  in- 
ducing workmen  under  contract  for  a  certain  time  to  break 
their  contracts  and  for  inducing  other  persons  by  threats  or  in- 


have  attempted  to  continue  in  busi- 
ness. So  long  as  the  defendants 
maintained  the  attitude  which  they 
had  assumed,  he  could  have  done  no 
business  which  would  have  justified 
his  keeping  the  hotel  open;  and  he 
could  not  have  been  expected,  even 
had  his  finances  permitted,  to  await 
their  pleasure  or  mercy.  The  good 
will  of  the  business  was  for  the  time 
destroyed,  and  the  plaintifE  had  no 
power  to  revive  it.  It  rested  en- 
tirely with  the  defendants  to  say 
when  or  whether  that  tendency  of 
the  drummers  to  patronize  the  hotel, 
which  constituted  that  good  will, 
should  be  unfettered  of  the  shac- 
kles which  they  had  placed  upon  it, 
and  in  the  meanwhile  the  plaintiS 
might  starve.  For  him  to  have 
temporized  would  therefore  have 
been,  to  say  the  least,  unwise. 
Hence  he  accepted  the  situation,  and 
closed  up  his  house.  He  appears 
thereafter  to  have  endeavored  to 
rent  it,  but,  as  he  wished  to  make 
some  arrangement  to  board  (with  his 
family)  with  the  lessee,  he  found 
some  difficulty  in  doing  so.  Event- 
ually, however,  at  the  expiration  of 
about  ten  months,  he  found  a  tenant 
in  the  person  of  the  bookkeeper  of 
one  of  the  defendants,  who,  as  we 
understand  it,  carried  on  the  busi- 
ness through  a  young  gentleman 
who  is  a  clerk  in  the  same  estab- 
lishment. The  furniture  is  not  in- 
cluded in  this  lease  but  has  been 
disposed  of, — some  of  it  sold  at  a 
sacrifice,  and  some  of  it  stored.  The 
business  thus  destroyed  afforded  the 
plaintifE  a  living  for  himself,  wife 
and  two  children.  He  kept  no  books 
and  testifies  in  a  general  way  that 
they  made  |50  or  |60  per  month  af- 


ter paying  expenses,  and  that  his 
expenses  were  $300  per  month.  In 
order  to  sustain  these  estimates,  he 
must  have  had  an  average  of  six 
guests  per  day  at|2  each,  which  was 
the  charge  for  transient  guests. 
The  witnesses  all  concur  that  he 
was  doing  a  good  business, — speak- 
ing of  course,  in  relative  terms, — 
and  the  weight  of  the  evidence  justi- 
fies the  belief  that  he  had  two-thirds 
of  the  drummer  patronage.  We 
think  however  that  six  guests  per 
day  would  be  a  high  average,  and 
that  the  plaintiif's  estimates  of  his 
receipts  and  expenditure  are  some- 
what large.  The  property  itself  is 
not  shown  to  have  depreciated  in 
value,  and  is  rented  for  about  10  per 
cent  of  its  cost.  Plaintiff  testifies 
that  he  has  sold  about  half  of  his 
furniture,  the  whole  of  which  cost 
him  $1,500,  at  a  loss  of  some  50  per 
cent,  upon  the  cost  price.  The 
question  there  is  as  to  the  quantum 
of  damages.  The  claim  as  made  is 
divided  into  two  elements, — de- 
struction of  business,  with  loss  of 
profits,  distress,  and  annoyance,  and 
injury  to  character,  to  which  is  add- 
ed a  demand  for  the  infliction  of 
punitory  damages.  We  should  find 
some  difficulty  in  dealing  with  the 
question  of  injury  to  character,  for 
the  reason  that  testimony  offered  on 
behalf  of  the  defendants  as  to  the 
estimation  in  which  plaintiff  is  held 
in  the  community  in  which  he  lives, 
offered  in  mitigation,  was  excluded 
in  the  lower  court;  but  as  we  be- 
lieve that  it  will  rather  conduce  to 
the  ends  of  justice  to  dispose  of  the 
case  as  we  have  it,  than  to  remand 
it,  this  element  of  damage  may  be 
regarded  as  eliminated.  Loss  of 
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timidation  not  to  deal  with  or  employ  plaintiffs  or  to  break 
contracts  already  made  with  them,  it  was  declared  by  the  court 
in  its  charge  that  the  verdict  should  be  made  up  as  follows  : 
"  For  inducing  workmen  to  quit  the  service  of  plaintiffs,  such 
damage  under  all  the  proof,  as  fairly  compensates  them  for  the 
direct  loss  of  such  service.  That  loss  would  be  the  expense 
and  value  of  time  in  procuring  workmen  to  take  their  places, 
difference  of  wages,  if  any,  shown  by  the  proof,  for  the  equiv- 
alent service,  and  any  direct  damage  by  delay  of  work  neces- 
sary in  making  the  exchange  of  hands.  For  injury,  if  any,  by 
reason  of  defendants'  conduct  with  material  men,  such  damages 
as  fairly  compensates  for  loss  of  time,  the  extra  cost,  if  any,  for 
the  lime,  sand  and  brick  and  their  delivery,  over  what  they 
would  have  cost  them  without  any  interference  by  defendants. 
And,  if  you  find  for  plaintiffs  as  to  the  brickwork  of  the  Little 
Sisters  of  the  Poor,  the  amount  should  be  in  damages  such  as 
fairly  compensate  fo,r  the  loss  of  the  work  or  contract  which 
should  be  estimated  by  deducting  reasonable  and  probable  cost, 
or  what  it  was  then  worth  to  perform  the  contract  from  the 
amount  of  plaintiffs'  bid  therefor.  In  estimating  what  it  was 
worth  or  what  it  would  then  cost  you  are  to  assume  that  the 
work  would  have  been  conducted  in  what  you  deem  would 
have  been  the  reasonably  prudent  and  ordinary  way.  You 
should  also  take  into  account  the  services  of  the  plain- 
tiffs to  superintend  it,  and  the  ordinary  risks  and  condi- 
tions of  such  enterprises.  And  by  way  of  damages  to  be  in- 
cluded in  any  amount  you  may  find,  interest  at  the  rate  of  six 
per  cent  per  annum  from  the  time  when  such  damages  accrued 
to  the  seventh  day  of  January,  1889,  the  beginning  of  this  term 
of  court.  If  you  find  compensatory  damages  for  the  plaintiffs, 
and  you  further  find  that  the  defendants  caused  the  injuries 
complained  of,  maliciously,  then  you  may  add  thereto  as  com- 


profits  is  conjectural  and  uncertain, 
but  the  good  will  of  an  established 
business  has  usually  a  market  value, 
and  is  frequently  the  subject  of  bar- 
ter and  sale.  The  plaintifE  has 
shown  actual  loss,  in  the  sale  and 
storage  of  his  furniture,  and  in  the 
distress  and  mortification  consequent 
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upon  the  position  in  which  he  has 
been  placed.  A  settlement  and  a 
home,  apparently  for  life,  have  been 
broken  up.  These  elements  of 
plainly  established  injury,  we  think 
warrant  judgment  for  11,500."  Cer- 
tain of  the  defendants  were  also  held 
liable  in  punitory  damages. 
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pensatory  damages,  such  sum  as  you  think  just  for  plaintiffs' 
expense  in  employing  counsel  to  prosecute  this  cause  of  ac- 
tion," ^ 

§334:1.  Vindictive  damages.  —  No  vindictive  damages 
should  be  allowed  without  proof  of  actual  damage.^  Nor 
can  exemplary  damages  be  recovered  for  the  withdrawal  of 
patronage  from  a  dealer  by  several  members  of  an  association 
for  acting  in  concert,  where  some  of  them  have  been  coerced 
by  imposing  a  penalty  for  its  violation.*  Again,  it  is  deter- 
mined that  the  act  of  congress  is  not  one  to  recover  a  penalty, 
but  a  civil  remedy  for  the  recovery  of  damages  in  the  nature 
of  exemplary  damages.^ 

§  3343.  Rank  and  influence  of  defendants  not  material — 
Punitive  damages. — In  a  ease  in  the  Illinois  court  of  appeals, 
the  question  of  the  effect  of  defendant's  rank  and  influence 
was  before  the  court,  and  it  said :  "  We  think  the  instruction 
was  erroneous  in  that  it  told  the  jury,  in  assessing  damages,  if 
they  found  the  defendants  or  some  of  them  guilty,  they  should 
take  into  consideration  such  defendants'  rank  and  influence. 
There  is  no  evidence  in  the  record  that  the  defendants,  or 
eith(ir  of  them,  had  any  rank  or  influence  unless  it  may  be  said 
that  because  three  of  the  defendants  were  shown  to  be  attor- 
neys at  law  that  this  gives  them  rank  and  influence  be^'^ond 
that  of  any  other  citizen.  But  even  if  this  is  true,  which  we 
deem  it  unnecessary  to  decide,  the  instruction  is  improper  in 
assuming,  as  it  does,  that  the  defendants  had  rank  and  influ- 
ence. A  more  material  matter,  however,  is  that  it  leaves  the 
jury  free  to  assess  damages  upon  the  basis  of  the  rank  and  in- 
fluence of  one  defendant  alone,  although  the  others  might  be 
the  humblest  citizens  of  the  land.  It  would  certainly  be  the 
grossest  injustice  to  assess  punitive  damages  against  a  poor  la- 
boring man,  or  any  citizen  without  wealth  or  standing  in  the 


^  Per  Buckwalter,  J. 

89  Martin  v.  Leslie,  93  111.  App.  44, 
citing  Hackett  v.  Smelsley,  76  111. 
112-121;  Meidel  v.  Anthis,  71  111. 
242. 

«Boutwell  V.  Maer,  71  Vt.  1;  42 


Atl.  607;  43  L.  E.  A.  803;  18  Nat. 
Corp.  Rep.  72;  48  Cent  L.  J.  334;  4 
Chic.  L.  J.  Wkly.  156. 

*i  Atlanta  v.  Chattanooga  F.  &  P. 
Co.,  and  Manion  v.  Same  (U.  S.  C.  C. 
Tenn.),  lOlFed.  900. 
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community,  for  a  malicious  wrong,  upon  the  same  basis  as  for 
the  same  wrong  done  by  his  codefendant  who  was  a  million- 
aire." '^ 

§  3243.  Agreement  prohibiting  engaging  in  competitiTe 
business — Profits. — An  agreement  prohibiting  the  use  of  a 
particular  piece  of  property  in  a  specific  business,  or  prohibit- 
ing one  of  the  parties  from  engaging  in  a  competitive  business 
for  a  reasonable  time  and  within  a  limited  area,  if  no  longer 
than  necessary  to  protect  the  other,  is  a  valid  and  enforceable 
agreement,  and  is  not  against  the  Michigan  statute  ^'  prohibit- 
ing combinations  in  restraint  of  competition  ;  and  for  breach 
of  such  an  agreement  not  to  engage  in  such  competitive  busi- 
ness, profits  lost  in  consequence  thereof  are  competent  to  be 
considered  upon  the  question  of  damages." 

§  2244.  Conspiracy  to  obtain  money  from  a  master  me- 
chanic by  inducing  workmen  to  leave,  by  threats,  etc. — A 

conspiracy  to  obtain  money  from  a  master  mechanic  which  he 
is  under  no  legal  obligation  to  pay,  by  inducing  his  workmen 
to  leave  him,  and  by  deterring  others  from  entering  into  his 
employment,  or  by  threatening  to  do  this,  so  that  he  is  induced 
to  pay  the  money  demanded,  under  a  reasonable  apprehension 
that  he  cannot  carry  on  his  business  without  yielding  to  the 
demand,  is  an  illegal  conspiracy  ;  and  the  money  thus  obtained 
may  be  recovered  back  from  the  conspiring  parties,  who  are, 
also,  liable  for  all  damages  to  the  business  of  such  mechanic 
occasioned  by  such  illegal  acts.  In  this  case  the  court  said : 
"  Without  undertaking  to  lay  down  a  precise  rule  applicable  to 
all  cases,  we  think  it  clear  that  the  principle  which  is  estab- 
lished by  all  the  authorities  cited  above  whether  they  are  ac- 
tions of  tort  for  disturbing  a  man  in  the  exercise  of  his  rights 
and  privileges,  or  to  recover  back  money  tortiously  obtained, 
extends  to  a  case  like  the  present.  We  have  no  doubt  that  a 
conspiracy  against  a  mechanic  who  is  under  the  necessity  of  em- 
ploying workmen  in  order  to  carry  on  his  business,  to  obtain 


« Martin  v.  Leslie,  93  111.  App.  54, 
per  Mr.  Justice  Windes. 
*8Laws,  1889,  No.  223. 
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"  Hitchcock  V.  Anthony  (U.  S.  C. 
C.  A.  6th  C),  83  Fed.  779. 


COMBINATIONS  AND  CONSPIKACIES,    §§  2245,  2246 

a  sum  of  money  from  him,  -whicli  he  is  under  no  legal  liability 
to  pay,  by  inducing  his  workmen  to  leave  him,  and  by  deterring 
others  from  entering  into  his  employment,  or  by  threatening  to 
do  this,  so  that  he  is  induced  to  pay  the  money  demanded,  un- 
der a  reasonable  apprehension  that  he  cannot  carry  on  his  busi- 
ness without  yielding  to  the  illegal  demand,  is  an  illegal,  if  not 
a  criminal  conspiracy ;  that  the  acts  done  under  it  are  illegal, 
and  that  the  money  thus  obtained  may  be  recovered  back,  and, 
if  the  parties  succeed  in  injuring  his  business,  they  are  liable 
to  pay  all  the  damages  thus  done  to  him.  It  is  a  species  of 
annoyance  and  extortion  which  the  common  law  has  never 
tolerated."  « 

§  2346.  Gombmation  of  employers. — A  combination  of 
employers  to  resist  the  demands  of  workmen  for  an  increase 
of  wages  may,  it  is  held,  be  lawful  so  as  to  preclude  a  recovery 
of  damages  by  one  who  is  not  a  workman  but  who  had  under- 
taken to  aid  their  cause,  notwithstanding  the  business  of  such 
a  party  has  been  injured  in  consequence  of  such  acts  of  the 
combine. ^^ 

§  2246.  Conspiracy  to  prevent  election  to  office  in  private 
corporation — Amount     recoverable — Remote     damages. — 

Where  the  pleadings  in  action  for  conspiracy  in  preventing  one 
from  being  elected  president  of  a  bank,  establish  between  the 
wrongful  act  of  tort  and  the  injury  sustained  the  relation  of 
cause  and  effect  and  characterize  the  tortious  acts  of  the  de- 
fendants as  the  efficient  and  predominating  cause  producing 
his  defeat  and  consequent  loss,  such  allegations  will  as  against 
a  demurrer  be  good  as  a  basis  of  recovery  of  damages,  nor 
will  such  damages  be  too  remote.  If  the  damages  claimed 
are  the  loss  of  salary  occasioned  by  a  conspiracy  whereby  the 
plaintiff  was  prevented  from  being  elected  as  president  of  a 
corporation  and  the  right  to  recover  is  established,  not  more 
than  one  year's  salary  will  be  allowed  for  the  reason  that  the 


"  Carew  v.  Kutherford,  106  Mass. 
1;  8  Am.  Kep.  28*7,  per  Chapman, 
C.J. 

«Cote  V.  Murphy,  159  Pa.   420; 


24  Pitts.  L.  J.  N.  S.  230;  33  W.  N. 
C.  421;  28  Atl.  190;  23  L.  E.  A.  135; 
49  Alb.  L.  J,  128. 
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injurious  effects  of  the  tort  could  extend  no  further  "than  for 
the  time  for  which  he  could  and  would  have  been  chosen  except 
for  the  acts  of  defendant ;  but  if  the  injurious  effects  of  the 
tort  for  any  reason  would  extend  to  subsequent  elections,  the 
damages  for  such  subsequent  years  would  be  excluded  because 
entirely  too  remote,  uncertain  and  prospective  to  form  the  basis 
of  a  recovery,  especially  so  where  the  proxies  upon  which  the 
election  largely  depended  would  be  subject  to  revocation  at 
any  time,  at  the  pleasure  of  the  stockholders  represented 
thereby,  or  the  stockholders  might  sell  or  dispose  of  their  hold- 
ings, or  other  circumstances  and  contingencies  might  prevent 
the  plaintiff's  election  at  the  end  of  the  first  year." 

§  2247.  Conspiracy  to  defraud — Excessive  valnation  of 
property — Breach  of  duty  by  agent. — In  an  action  in  tort 
demandiag  damages  resulting  from  a  conspiracy  on  the  part 
of  defendants  to  cheat  and  defraud  the  plaintiffs  by  certain 
alleged  false  and  fraudulent  acts  in  overestimating  the  value 
of  certain  real  estate  and  also  in  obtaining  appraisers  to  fix  a 
value  thereon  greatly  in  excess  of  its  real  value  whereby  the 
plaintiif  was  induced  to  part  with  valuable  stock  without  in- 
vestigation or  examination  of  the  land,  the  complaint  is  not 
demurrable  on  the  ground  that  the  fraud  alleged  was  a  mere 
expression  of  opinion  as  to  value.*  There  is  also  an  actionable 
conspiracy  where  an  excessive  price  is  fixed  on  lands  by  the 
owner  for  the  purpose  of  fraudulently  aiding  in  accomplishing 
its  sale  under  an  understanding  to  that  effect.^'  Again,  the 
measure  of  damages  recoverable  by  a  corporation  for  a  con- 


"  Witham  v.  Cohen,  100  6a.  670; 
28  S.  E.  505. 

■•8  Andrew  D.  Meloy  &  Co.  v.  Don- 
nelly (U.  S.  C.  C.  D.  Conn.),  119 
Fed.  456. 

«  Glaspie  v.  Keator  (U.  S.  C.  C. 
A.  8th  C.) ,  56  Fed.  203.  ' '  No  doubt 
can  be  entertained  of  the  propriety 
of  the  second  declaration,  in  view 
of  the  fact  that  the  jury  were  further 
advised  that,  in  order  to  hold  a  per- 
son liable  as  for  a  fraud  in  making 
such  a  representation,  they  must  be 
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satisfied  that  he  did  not  actually 
believe  the  facts  to  be  as  represented, 
or  that  he  had  no  reasonable  grounds 
for  supposing  them  to  be  as  repre- 
sented." Glaspie  v.  Keator  (U.  S. 
C.  C.  A.  8th  C. ),  56  Fed.  203, 210,  per 
Thayer,  Dist.  J.,  citing  Humphrey 
V.  Merriam,  32  Minn.  197;  20  N.  W. 
138;  Savage  v.  Stevens,  126  Mass. 
207;  Bennett  v.  Judson,  21  N.  Y. 
238;  Buford  v.  Caldwell,  3  Mo.  477, 
480;  Barnes  v.  Railway  Co.,  54  Fed. 
87. 
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spiracy  to  procure  from  it,  by  a  breach  of  the  duty  of  its  officer 
and  trusted  agent,  a  contract  to  construct  buildings  for  it  at  a 
price  beyond  the  actual  cost,  where  the  contract  has  been  per- 
formed and  the  contract  price  paid,  is  the  excess  of  the  con- 
tract price  above  the  cost  of  the  work.*  But  no  damages  be- 
yond the  value  of  the  paper  delivered  during  the  existence  of 
a  conspiracy  can  be  recovered  for  an  illegal,  fraudulent  con- 
spiracy between  a  printing  company  and  a  magazine  company 
to  secure,  under  the  form  of  a  sale,  the  plaintiff's  paper  for  the 
purpose  of  subjecting  it  to  an  execution  where  the  printing 
company  and  its  manager  received  the  paper  in  good  faith 
expecting  its  publication  to  go  on  as  usual  even  though  a  part 
of  the  paper  is  used  for  the  magazine  by  the  printing  company 
which  publishes  it,  and  the  remainder  is  levied  on  under  exe- 
cution in  favor  of  the  printing  company  against  the  magazine 
company  which  becomes  insolvent.^ 

§  334S.  Profits. — If  damages  are  claimed  because  of  an 
alleged  fraudulent  conspiracy  whereby  the  plaintiff  is  pre- 
vented from  obtaining  certain  cattle,  under  a  contract  of  pur- 
chase, by  a  failure  to  deliver  the  agreed  upon  number  and  by 
the  delivery  of  steers  inferior  to  those  contracted  for,  profits 
cannot  be  recovered  on  a  specified  number  which  is  greater 
than  the  number  withheld  .^^ 

§  2219.  Sringing  false  or  fictitious  action — Right  to 
bring  lawsuit. — A  combination  alleged  to  be  in  restraint  of 
trade  or  commerce  is  not  liable  in  damages  for  commencing 
suits  at  law  against  another,  such  actions  not  being  such  an 
injury  to  business  or  property  as  to  justify  the  allowance  of 
treble  damages  within  the  anti-trust  law  of  1890 ;  for  as  a  rule 
an  action  at  law  cannot  be  maintained  for  bringing  even  a  false 
and  fictitious  action  against  a  person.  The  commencement 
of  a  suit  at  law  is  an  assertion  of  the  right  in  the  manner  pro- 
vided by  law,  and  persons  so  commencing  suits  cannot  be 


^  St.  Paul  Distilling  Co.  v.  Pratt, 
45  Minn.  215;  47  N.  W.  789. 

61  Clark  v.  Exchange  Printing  Co., 
148  N.  T.  721;  42  N.  E.  417,  rev'g  74 


Hun,  71;  56  N.    Y.   St.    E.   226;  26 
N.  T.  Supp.  401. 

62  Griffith  V.  Bergeson  (Iowa,  1901), 
88  N.  W.  451. 
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subjected  to  other  actions  or  penalties  by  reason  of  their  hav- 
ing done  so,  or  for  asserting  or  prosecuting  what  they  claim 
as  a  legal  right.  The  remedy  of  the  party  so  sued  is  in  defend- 
ing the  suit  and,  if  he  is  successful  in  his  defense,  he  recovers 
costs  and  sometimes  damages.®  Subsequently  it  was  also  de- 
cided by  the  federal  court  in  this  case  that  treble  damages 
could  not  be  recovered  under  the  anti-trust  acts  of  congress," 
when  they  are  the  result,  not  of  the  unlawful  combination, 
but  of  the  exercise  of  the  right  which  every  citizen  possesses 
to  bring  a  lawsuit;  and  if  one  was  himself  a  party  to  the  un- 
lawful combination  and  was  injured  by  reason  of  his  illegal 
connection  therewith,  he  is  not  within  the  terms  of  the  statute.® 

§  2260.  Procuring  unjust  or  false  verdict. — Where  a  ver- 
dict and  judgment  have  been  recovered  against  a  party  to  a 
suit,  he  cannot,  while  such  judgment  is  unreversed,  maintain 
an  action  against  the  other  party  jointly  with  others,  upon 
an  allegation  that  said  verdict  was  unjust  and  false,  and  was 
procured  by  them  through  fraud  and  perjury,  under  a  con- 
spiracy to  effect  that  purpose.  In  such  an  action  the  plaintiff 
is  estopped,  by  the  judgment,  from  proving  the  charges  alleged 
in  his  declaration.^ 

§  2251.  Bar  of  judgment. — The  verdict  of  a  jury  in  a 
former  suit  which  is  totally  unlike  the  cause  of  action  in  a  sec- 
ond suit  may  be  disregarded  in  the  later  suit  and  constitutes  no 
bar  to  the  recovery  of  damages  therein ;  nor,  especially  where 
the  damages  recoverable  in  the  respective  suits  are  entirely  dif- 
ferent, is  such  verdict  in  the  first  suit  any  evidence  in  the 
second  suit  of  the  amount  of  damages  therein,  and  nothing 
short  of  a  voluntary  acceptance  of  the  damages  in  said  first  suit 
bars  the  right  of  recovery  against  another  tort  feasor  of  the  full 
amount  of  damages  sustained.*' 


^2  Bishop  V.  American  Preserves 
Co.  (U.  S.  C.  C.  N.  D.  III.),  51  Fed. 
272  ;  20  Wash.  L.  Rep.  622.  See  id., 
157  111.  284,  rev'g  51  III.  App.  417, 
citing  Speer  v.  Skinner,  35  111.  282  ; 
Gorton  v.  Brown,  27  111.  489  ;  Wet- 
more  V.  Mellinger,  64  Iowa,  741  ;  18 
N.  W.  870. 
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M  26  Stat.  209,  sec.  7. 

^^  Bishop  V.  American  Preserves 
Co.  (U.  S.  C.  C.  111.),  105  Fed.  845. 

66  Dunlap  V.  Glidden,  31  Me.  435  ; 
52  Am.  Dec.  625. 

"  Glaspie  v.  Keator  (U.  S.  C.  C. 
A.  8th  C),  56  Fed,  203, 
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§  2352.  Disbarment  of  an  attorney  at  law. — Where  the 
disbarment  of  an  attorney  at  law  was  valid  and  ordered  upon 
sufficient  grounds,  no  recover}^  can  be  had  in  an  action  for  dam- 
ages for  conspiring  to  procure  such  disbarment.^ 

§  2253.  Interest,  costs,  expenses,  counsel  fees. — Interest 
is  not  allowable  as  a  matter  of  law,  in  cases  of  torts  and  this 
applies  to  cases  of  conspiracy  to  defraud.  Its  allowance  as 
damages  rests  in  the  discretion  of  the  court.™  Nor  in  an  ac- 
tion for  conspiracy  can  there  be  a  recovery  of  attorney's  fees, 
expenses  and  damages  incurred  in  an  action  brought  subse- 
quent to  the  commencement  of  the  action.*' 


«8  Pbilbrook  v.  Newman  (U.  S.  C. 
C.  N.  D.),  85  Fed.  139. 

69  Lincoln  v.  Claflin,  7  Wall.  (U.  S.) 
132. 


60  Haskell  County  Bk.  v.  Bank  of 
Santa  F^,  51  Kan.  39  ;  32  Pao.  624. 


Opinions  in  Important  Decisions. 


Toledo,  A.  A.  &  N.  M.  R.  Co.  v. 
Pennsylvania.  County  (U.  S.  C.  C. 
N.  D.  Ohio),  54  Fed.  730;  19  L.  R.  A. 
387;  53  Am.  &  Eng.  R.  Cas.  307;  29 
Ohio  L.  J.  227;  48  Alb.  L.  J.  184;  5 
Inters.  Com.  Rep.  545.  "1.  The 
complainant  and  defendant  com- 
panies are  common  carriers,  subject 
to  the  provisions  of  the  interstate 
commerce  act,  and  the  business  ex- 
changes between  them  is  averred  by 
the  biU  to  be  merely  all  interstate 
^freight.  The  second  paragraph  of 
the  third  section  of  the  act  provides 
that — 'All  common  carriers  subject 
to  the  provisions  of  this  act  shall, 
according  to  their  respective  powers, 
afford  aU  reasonable,  proper,  and 
equal  facilities  for  the  interchange  of 
traffic  between  their  respective  lines, 
and  for  the  receiving,  forwarding, 
and  delivery  of  passengers  and  prop- 
erty to  and  from  their  several  lines 
and  those  connecting  therewith,  and 
shall  not  discriminate  in  their  rates 
and  charges  between  such  connect- 
ing lines'  (24  St.  at  Large,  p.  379). 
In  view  of  the  foregoing  section,  it 


needs  no  argument  to  demonstrate 
that  one  common  carrier  is  expressly 
required  by  the  interstate  commerce 
act  to  freely  interchange  interstate 
freight  with  another  when  their  lines 
connect.  Section  10  of  the  act,  as 
amended  (25  St.  at  Large,  p.  855), 
provides  that — '  Any  common  carrier 
subject  to  the  provisions  of  this  act, 
or,  when  such  common  carrier  is  a 
corporation,  any  director  or  officer 
thereof,  or  any  receiver,  trustee,  or 
lessee,  agent,  or  person  acting  for  or 
employed  by  such  corporation,  who 
alone  or  with  any  other  corporation, 
company,  person,  or  party,  .  .  . 
shall  wilfully  omit  or  fail  to  do  any 
act,  matter,  or  thing  in  this  respect 
required  to  be  done,  or  shall  cause  or 
willingly  suffer  or  permit  any  act, 
matter,  or  thing,  so  directed  or  re- 
quired by  this  act  to  be  done,  not  to 
be  done,  or  shall  aid  or  abet  such 
omission  or  failure,  .  .  .  shall  be 
deemed  guilty  of  a  misdemeanor,  and 
shall,  upon  conviction  thereof  in  any 
district  court  of  the  United  States 
within  the  jurisdiction  of  which  such 
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offense  was  committed,  be  subject  to 
a  fine  of  not  exceeding  $5,000.'  By 
the  foregoing  section,  a  common  car- 
rier which  is  not  a  corporation  is 
made  liable  criminally  for  violation 
of  the  interstate  commerce  law.  But 
when  the  carrier  is  a  corporation  and 
violates  the  law,  not  the  corporation, 
but  its  officers,  agents,  and  persons 
acting  for  or  employed  by  it  who 
wilfully  do  the  wrongful  work,  are 
made  liable.  In  re  Peasley,  44  Fed. 
271.  The  corporation  is  made  civilly 
liable  under  section  8.  As  every 
locomotive  engineer  of  the  defendant 
companies  is  a  'person  employed  by' 
a  common  carrier  corporation  sub- 
ject to  the  provisions  of  the  inter- 
state commerce  law,  he  is  guilty  of 
the  offense  described,  and  subject  to 
the  penalty  imposed  by  section  10,  if 
he,  while  acting  as  engineer  for  his 
corporation,  refuses  to  handle  inter- 
state freight  for  the  complainant,  and 
thereby,  in  his  discharge  of  a  function 
of  the  company,  wilfully  omits  to  do 
an  act  required  by  the  law  to  be  done; 
and  it  is  immaterial  whether  what  he 
does  or  fails  to  do  in  violation  of  the 
statute  is  with  or  without  the  orders 
of  his  principal.  U.  S.  v.  Tozer,  37 
Fed.  635.  Arthur  and  all  the  mem- 
bers of  the  brotherhood  engaged  in 
enforcing  rule  12,  and  in  thereby  aid- 
ing and  abetting  every  such  engineer 
to  violate  the  section,  are  equally 
guilty  with  him  as  principals  (U.  S. 
V.  Snyder,  14  Fed.  554),  and  they  are 
thereby  also  guilty  of  conspiring  to 
commit  an  offense  against  the  United 
States  and  subject  to  the  penalties  of 
section  5440,  Rev.  St.  (U.  S.  v.  Ster- 
eras,  44Fed.  132).  .  .  .  Section  5440, 
Rev.  St.  provides  that — 'If  two  or 
more  persons  conspire  ...  to  com- 
mit any  offense  against  the  United 
States,  .  .  .  and  one  or  more  parties 
do  any  act  to  effect  the  object  of  the 
conspiracv,   all  the  parties  to  such 
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conspiracy  shall  be  liable  to  a  penalty 
of  not  more  than  $10,000,  or  to  im- 
prisonment for  not  more  than  two 
years,  or  to  both  fine  and  imprison- 
ment, in  the  discretion  of  the  court.' 
All  persons  combining  to  carry  out 
rule  12  of  the  brotherhood  against 
the  complainant  company,  if  any  one 
of  them  does  an  act  in  furtherance  of 
the  combination,  are  punishable  un- 
der the  foregoing  section.  This  is 
true,  because,  as  already  shown,  the 
object  of  the  conspiracy  is  to  induce, 
procure,  and  compel  the  managing 
officers  of  the  defendant  companies 
to  refuse  equal  facilities  to  the  com- 
plainant for  the  interchange  of  inter- 
state freight,  which,  as  we  have  seen, 
is  an  offense  against  the  United  States 
by  virtue  of  section  10  above  quoted. 
For  Arthur  to  send  word  to  the  com- 
mittee chairmen  to  direct  the  men  to 
refuse  to  handle  interstate  freight  of 
complainant,  and  to  notify  the  man- 
aging officers  of  the  defendant  com- 
panies with  the  intention  of  procur- 
ing them  to  do  so,  aU  in  execution  of 
rule  12,  is  an  act  in  furtherance  of  the 
conspiracy  to  procure  the  managing 
officers  of  the  defendant  companies  to 
commit  a  crime,  and  subject  him  and 
all  conspiring  with  him  to  the  penal- 
ties of  section  5440,  Rev.  St.  Again, 
for  the  men,  in  furtherance  of  rule  12, 
either  to  refuse  to  handle  the  freight 
or  to  threaten  to  quit,  or  actually  to 
quit,  in  order  to  procure  or  induce  the 
officers  of  the  defendant  companies  to 
violate  the  provisions  of  the  inter- 
state commerce  law,  would  constitute 
acts  in  furtherance  of  the  conspiracy, 
and  would  render  them  also  liable  to 
the  penalty  of  the  same  section.  But 
it  is  said  that  it  cannot  be  unlawful 
for  an  employee  either  to  threaten  to 
quit  or  actually  to  quit  the  service 
when  not  in  violation  of  his  contract, 
because  a  man  has  the  inalienable 
right  be  bestow  his  labor  where  he 
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will,  and  to  withhold  his  labor  as  he 
wiU.  Generally  speaking,  this  is 
true,  but  not  absolutely.  If  he  uses 
the  benefit,  which  his  labor  is  or  will 
be  to  another,  by  threatening  to  with- 
hold it  or  agreeing  to  bestow  it,  or  by 
actually  withholding  it  or  bestowing 
it,  for  the  purpose  of  inducing,  pro- 
curing, or  compelling  that  other  to 
commit  an  unlawful  or  criminal  act, 
the  withholding  or  bestowing  of  his 
labor  for  such  a  purpose  is  itself 
an  unlawful  and  criminal  act.  The 
same  thing  is  true  with  regard  to  the 
exercise  of  the  right  of  property.  A 
man  has  the  right  to  give  or  sell  his. 
property  where  he  will,  but  if  he  give 
or  sell  it,  or  refuse  to  give  or  sell  it,  as 
a  means  of  inducing  or  compelling 
another  to  commit  an  unlawful  act, 
his  giving  or  selling  it  or  refusal  to  do 
so  is  itself  unlawful.  Herein  is  found 
the  difference  between  the  act  of  the 
employees  of  the  complainant  com- 
pany in  combining  to  withhold  their 
labor  from  them;  that  is,  the  differ- 
ence between  the  strike  and  the  boy- 
cott. The  one  combination,  so  far  as 
its  character  is  shown  in  the  evidence, 
was  lawful,  because  it  was  for  the 
lawful  purpose  of  selling  the  labor  of 
those  engaged  in  it  for  the  highest 
price  obtainable,  and  on  the  best 
terms.  The  probable  inconvenience 
or  loss  which  its  employees  might  im- 
pose on  the  complainant  company  by 
withholding  their  labor  would,  under 
ordinary  circumstances,  be  a  legiti- 
mate means  available  to  them  for 
inducing  a  compliance  with  their  de- 
mands .  But  the  employees  of  defend- 
ant companies  are  not  dissatisfied 
with  the  terms  of  their  employment. 
So  far  as  appears,  those  terms  work  a 
mutual  benefit  to  employer  and  em- 
ployed. What  the  employees  threat- 
en to  do  is  to  deprive  the  defendant 
companies  of  the  benefit  thus  accru- 
ing from  their  labor,  in  order  to  in- 


duce, procure,  and  compel  the  com- 
panies and  their  managing  officers  to 
consent  to  do  a  criminal  and  unlawful 
injury  to  the  complainant.  Neither 
law  nor  morals  can  give  a  man  the 
right  to  labor  or  withhold  his  labor 
for  such  a  purpose.  It  may  be  noted, 
in  passing,  that  the  enforcement  of 
rule  12  presents  a  much  stronger  case 
of  illegality  than  the  ordinary  boy- 
cott. As  usually  understood,  a  boy- 
cott is  a  combination  of  many  to 
cause  a  loss  to  one  person  by  coercing 
others,  against  their  will,  to  with- 
draw from  him  their  beneficial  busi- 
ness intercourse,  through  threats 
that,  unless  those  others  do  so,  the 
many  wiU  cause  similar  loss  to  them. 
Ordinarily,  when  such  a  combination 
of  persons  does  not  use  violence, 
actual  or  threatened,  to  accomplish 
their  purpose,  it  is  difficult  to  point 
out  with  clearness  the  illegal  means 
or  end  which  makes  the  combination 
an  unlawful  conspiracy;  for  it  is  gen- 
erally lawful  for  the  combiners  to 
withdraw  their  intercourse  and  its 
benefits  from  any  person,  and  to  an- 
nounce their  intention  of  doing  so, 
and  it  is  equally  lawful  for  the  others, 
of  their  own  motion,  to  do  that  which 
the  combiners  seek  to  compel  them 
to  do.  Such  combinations  are  said 
to  be  unlawful  conspiracies,  though 
the  acts  in  themselves  and  considered 
singly  are  innocent,  where  the  acts 
are  done  with  malice,  i.  e.,  with  the 
intention  to  injure  another  without 
lawful  excuse.  See  the  judgment  of 
Lord  Justice  Brown  in  Steamship  Co. 
V.  McGregor,  23  Q.  B.  Div.  598;  Tem- 
perton  v.  Russell,  [1893]  1  Q.  B.  715; 
Walker  v.  Cronin,  107  Mass.  555; 
Casey  v.  Typographical  Union,  45 
Fed.  135;  Old  Dominion  Steamship 
Co.  V.  McKenna,  30  Fed.  48;  State  v. 
Glidden,  55  Conn.  76;  8  Atl.  890;  State 
V.  Stewart,  59  Vt.  273;  9  Atl.  559; 
Crump  V.  Com.,  84  Va.  927;  6  S.  E. 
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620;  State  v.  Donaldson,  32  N.  J.  L. 
151 ;  Carew  v.  Rutherford,  106  Mass.  1 ; 
Moores  v.  Bricklayers'  Union,  23 
Wkly.  L.  Bui.  48.  But  in  the  case  at 
bar,  although  malice  is  certainly 
present,  the  illegality  of  the  com- 
bination does  not  consist  alone  in 
that,  for  both  the  means  taken  by  the 
combination  and  its  object  are  direct 
violations  of  both  the  civU  and  the 
criminal  law  as  embodied  in  a  positive 
statute.  Surely  it  cannot  be  doubted 
that  such  a  combination  is  within  the 
definition  of  an  unlawful  conspiracy, 
recognized  and  adopted  by  the  su- 
preme court  of  the  United  States  in 
Pettibone  v.  U.  S.  (decided  March  6, 
1893),  13  Sup.  Ct.  542,  to  wit:  'A 
combination  of  two  or  more  persons 
by  concerted  action  to  accomplish  a 
criminal  or  unlawful  purpose,  or 
some  purpose,  not  in  itself  criminal  or 
unlawful,  by  criminal  or  unlawful 
means.'  We  have  thus  considered 
with  some  care  the  criminal  char- 
acter of  rule  12  and  its  enforcement, 
not  only  because,  as  will  presently  be 
seen,  it  assists  in  determining  the 
civil  liabilities  which  grow  out  of 
them,  but  also  because  we  wish  to 
make  plain,  if  we  can,  to  the  intelli- 
gent and  generally  law-abiding  men 
who  compose  the  Brotherhood  of 
Locomotive  Engineers,  as  well  as  to 
their  usually  conservative  chief  offi- 
cer, what  we  cannot  believe  they 
appreciate,  that,  notwithstanding 
their  perfect  organization,  and  their 
charitable,  temperance  and  other 
elevating  and  most  useful  purposes 
the  existence  and  enforcement  of 
rule  12,  under  their  organic  law, 
make  the  whole  brotherhood  a  crimi- 
nal conspiracy  against  the  laws  of 
their  country.  2.  We  now  come  to 
the  character  of  rule  12,  and  its  en- 
forcement as  a  civil  wrong  to  com- 
plainant. Lord  Justice  Fry  said  in 
the  case  of  Steamship  Co.  v.  McGregor, 

2326 


23  Q.  B.  Div.  598,  624:  'I  cannot 
doubt  that  whenever  persons  enter 
into  an  indictable  conspiracy,  and 
that  agreement  is  carried  into  execu- 
tion by  the  conspirators  by  means  of 
an  unlawful  act  or  acts  which  produce 
private  injury  to  some  person,  that 
person  has  a  cause  of  action  against 
the  conspirators.'  See,  also,  Buffalo 
Lubricating  Oil  Co.  v.  Standard  Oil 
Co.,  106  N.  Y.  669;  12  N.  E.  825; 
Steamship  Co.  v.  McKenna,  30  Fed. 
48;  Carew  v.  Rutherford,  106  Mass.  1; 
and  Moores  v.  Bricklayers'  Union,  23 
Wldy.  L.  Bui.  48.  Under  the  prin- 
ciple above  stated,  Arthur  and  all  the 
members  of  the  brotherhood  engaged 
in  causing  loss  to  the  complainant  are 
liable  for  any  actual  loss  inflicted  in 
pursuance  of  their  conspiracy.  The 
gist  of  any  such  action  must  be  not 
in  the  combination  or  conspiracy,  but 
in  the  actual  loss  occasioned  thereby. 
No  civU  liability  arises  simply  be- 
cause of  the  rule  12,  or  its  attempted 
enforcement,  unless  injury  is  done. 
Ordinarily  the  only  difference  be- 
tween the  civil  liability  for  acts  in 
pursuance  of  a  conspiracy  and  for 
acts  of  the  same  character  done  by  a 
single  person  is  in  the  greater  proba^ 
bility  that  such  acts  when  done  by 
many  in  a  combination  wUl  cause 
injury.  If  a  single  engineer  of  one 
of  defendant  companies,  acting  alone, 
and  with  intent  to  injure  the  com- 
plainant, should  cause  the  complain- 
ant loss  by  refusing  to  handle  its  in- 
terstate freight,  complainant  could 
maintain  a  right  of  action  against 
him  for  damages.  The  refusal  on  his 
part  would  be  a  wrongful  and  Ulegal 
act  under  the  interstate  commerce 
law,  and  as  said  by  Lord  Justice 
Brett  in  Bowenv.  Hall,  6  Q.  B.  D.  333, 
337:  'Whenever  a  man  does  an  act 
which  in  law  and  in  fact  is  an  unlaw- 
ful act  and  such  an  act  as  may,  as  a 
natural  and  probable  consequence  of 
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it,  produce  injury  to  another,  and 
which  in  the  particular  case  does  pro- 
duce such  an  injury,  an  action  on  the 
case  will  lie,'  and  so,  if  a  single  en- 
gineer, with  intent  to  injure  com- 
plainant, could  by  threatening  to  quit 
or  by  actually  quitting  for  the  pur- 
pose, procure  or  induce  the  defendant 
company,  in  whose  employ  he  is,  to 
inflict  a  loss  upon  complainant  by 
unlawfully  refusing  to  interchange 
interstate  freight,  complainant  could 
hold  him  civilly  liable  for  the  loss. 
By  section  8  of  the  interstate  com- 
merce law  the  complainant  is  ex- 
pressly given  a  cause  of  action  in 
damages  against  any  connecting  com- 
mon carrier  company  for  such  a  loss, 
and  it  is  clear  upon  the  authorities 
that  any  one  Intentionally  procuring 
the  connecting  company  to  inflict 
such  loss  would  be  equally  liable. 
Thus  in  Walker  v.  Cronin,  107  Mass. 
555,  the  supreme  judicial  court  of 
that  state  sustained  an  action  for 
damages  by  the  plaintiff,  who  was  a 
shoe  manufacturer,  against  the  de- 
fendant, for  inducing  plaintiff's  em- 
ployees to  break  their  contracts  of 
service  with  him  to  his  injury.  In 
Lumley  v.  Gye,  2  El.  &  Bl.  216,  'it 
was  held  that  the  plaintiff  could  re- 
cover damages  from  the  defendant 
for  procuring  a  third  person,  with 
whom  the  plaintiff  had  made  a  con- 
tract, to  break  the  contract,  when 
such  procuring  was  with  the  inten- 
tion of  injuring  the  plaintiff.  The 
same  principle  was  announced  in 
Bowen  v.  Hall,  6  Q.  B.  D.  333,  337, 
and  has  since  been  followed  in  other 
cases,  and  the  doctrine  has  been  ap- 
plied, even  when  there  was  not  a 
binding  contract,  but  only  the  proba- 
bility that  one,  though  not  binding, 
would  be  performed.  See  Rice  v. 
Manley,  66  N.  Y.  82,  and  Benton  v. 
Pratt,  2  Wend.  385.  If  a  person, 
with  rights  secured  by  a  contract, 


may,  in  case  of  loss,  recover  damages 
from  one  not  a  party  to  the  contract, 
who,  with  intent  to  injure  him,  in- 
duces a  breach  of  it,  a  fortiori  can  one 
whose  rights  are  secured  by  statute 
recover  damages  from  a  person  who, 
with  intent  to  injure  him,  procures 
the  violation  of  those  rights  by  an- 
other, and  causes  loss.  The  diffi- 
culty in  supposing  or  stating  any 
civil  liability  when  the  acts  we  have 
been  discussing  are  done  by  a  single 
engineer  is  in  the  improbability  that 
either  by  singly  refusing  to  handle 
the  freight  he  could  cause  any  injury 
to  complainant,  or  by  singly  threaten- 
ing to  quit,  or  by  quitting,  he  could 
procure  his  company  to  do  so.  But 
when  we  suppose  that  all  or  nearly 
all,  the  engineers  on  the  eight  differ- 
ent defendant  companies  combine 
with  their  chief  to  do  these  unlawful 
acts  for  the  purpose  of  injuring  com- 
plainant, the  intended  loss  becomes 
not  only  probable,  but  inevitable." 

Mogul  Steamship  Co.  v.  McGreg- 
or, Gow  &  Co.,  58  L.  J.  B.  465;  23  Q. 
B.  614;  [1892]  App.  Gas.  25.  In  this 
case  Lord  Halsbury,  L.  C,  said:  "My 
Lords,  notwithstanding  the  elaborate 
examination  which  this  case  has  un- 
dergone, both  as  to  fact  and  law,  I  be- 
lieve the  facts  may  be  very  summar- 
ily stated,  and  when  so  stated  the  law 
seems  to  me  not  open  to  doubt.  An 
associated  body  of  traders  endeavour 
to  get  the  whole  of  a  limited  trade 
into  their  own  hands  by  offering  ex- 
ceptional and  very  favourable  terms 
to  customers  who  will  deal  exclusively 
with  them;  so  favourable  that  but  for 
the  object  of  keeping  the  trade  to 
themselves  they  would  not  give  such 
terms;  and  if  their  trading  were  con- 
flned  to  one  particular  period  they 
would  be  trading  at  a  loss,  but  in  the 
belief  that  by  such  competition  they 
wUl  prevent  rival  traders  competing 
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with  them,  and  so  receive  the  whole 
profits  of  the  trade  to  themselves. 
I  do  not  think  that  I  have  omitted  a 
single  fact  upon  which  the  appellants 
rely  to  show  that  this  course  of  deal- 
ing is  unlawful  and  constitutes  an  in- 
dictable conspiracy.  Now  it  is  not 
denied  and  cannot  be  even  argued 
that  prima  facie  a  trader  in  a  free 
country  in  all  matters  'not  contrary 
to  law  may  regulate  his  own  mode  of 
carrying  on  his  trade  according  to  his 
own  discretion  and  choice.'  This  is 
the  language  of  Baron  Alderson  in 
delivering  the  judgment  of  the  Ex- 
chequer Chamber  (Hilton  v.  Eckers- 
ley,  6  E.  &  B.  at  pp.  74,  75),  and  no 
authority,  indeed  no  argument,  has 
been  directed  to  qualify  that  leading 
proposition.  It  is  necessary,  there- 
fore, for  the  appellants  here  to  show 
that  what  I  have  described  as  the 
course  pursued  by  the  associated 
traders  is  a  'matter  contrary  to  law.' 
Now,  after  a  most  careful  study  of  the 
evidence  in  this  case,  I  have  been 
unable  to  discover  anything  done  by 
the  members  of  the  associated  body 
of  traders  other  than  an  offer  of  re- 
duced freights  to  persons  who  would 
deal  exclusively  with  them;  and  if 
this  is  unlawful  it  seems  to  me  that 
the  greater  part  of  commercial  deal- 
ings, where  there  is  rivalry  in  trade, 
must  be  equally  unlawful.  There  are 
doubtless  to  be  found  phrases  in  the 
evidence  which,  taken  by  themselves, 
might  be  supposed  to  mean  that  the 
associated  traders  were  actuated  by  a 
desire  to  inflict  malicious  injury  upon 
their  rivals;  but  when  one  analyses 
what  is  the  real  meaning  of  such 
phrases  it  is  manifest  that  all  that  is 
intended  to  be  implied  by  them  is 
that  any  rival  trading  which  shall  be 
started  against  the  association  wiU  be 
rendered  unprofitable  by  the  more 
favourable  terms,  that  is  to  say,  the 
reduced  freights,  discounts,  and  the 
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like  which  will  be  given  to  customers 
who  will  exclusively  trade  with  the 
associated  body.  And,  upon  a  re- 
view of  the  facts,  it  is  impossible  to 
suggest  any  malicious  intention  to 
injure  rival  traders,  except  in  the 
sense  that  in  proportion  as  one  with- 
draws trade  that  other  people  might 
get,  you,  to  that  extent,  injure  a  per- 
son's trade  when  you  appropriate  the 
trade  to  yourself.  If  such  an  injury, 
and  the  motive  of  its  infliction,  is 
examined  and  tested,  upon  principle, 
and  can  be  truly  asserted  to  be  a 
malicious  motive  within  the  meaning 
of  the  law  that  prohibits  malicious 
injury  to  other  people,  all  competi- 
tion must  be  malicious  and  conse- 
quently unlawful,  a  sufficient  reducio 
ad  absurdum  to  dispose  of  that  head 
of  suggested  unlawfulness.  The 
learned  counsel  who  argued  the  case 
for  the  appellants  with  their  usual 
force  and  ability,  were  pressed  from 
time  to  time  by  some  of  your  Lord- 
ships to  point  out  what  act  of  unlaw- 
ful obstruction,  violence,  molestation, 
or  interference  was  proved  against 
the  associated  body  of  traders,  and, 
as  I  have  said,  the  only  wrongful 
thing  upon  which  the  learned  counsel 
could  place  their  fingers  was  the  com- 
petition which  I  have  already  dealt 
with.  Intimidation,  violence,  mo- 
lestation, or  the  procuring  of  people 
to  break  their  contracts,  are  all  of 
them  unlawful  acts;  and  I  entertain 
no  doubt  that  a  combination  to  pro- 
cure people  to  do  such  acts  is  a  con- 
spiracy and  unlawful.  The  sending 
up  of  ships  to  Hanlcow,  which  in  it- 
self, and  to  the  knowledge  of  the 
associated  traders,  would  be  unprofit- 
able, but  was  done  for  the  purpose  of 
influencing  other  traders  against 
coming  there  and  so  encouraging  a 
ruinous  competition,  is  the  one  fact 
which  appears  to  be  pointed  to  as  out 
of  the  ordinary  course  of  trade.     My 


MOGUL  STEAMSHIP   CO.   V.  MCGEEGOB,  GO"W  &   CO. 


Lords,  after  all,  what  can  be  meant 
by  'out  of  the  ordinary  course  of 
trade'?  I  should  rather  think,  as  a 
fact,  that  it  is  very  commonly  within 
the  ordinary  course  of  trade  so  to 
compete  for  a  time  as  to  render  trade 
unprofitable  to  your  rival  in  order 
that  when  you  have  got  rid  of  him 
you  may  appropriate  the  profits  of 
the  entire  trade  to  yourself.  I  en- 
tirely adopt  and  make  my  own  what 
was  said  by  Lord  Justice  Bowen  in 
the  Court  below: — 'AU  commercial 
men  with  capital  are  acquainted  with 
the  ordinary  expedient  of  sowing  one 
year  a  crop  of  apparently  unfruitful 
prices,  in  order  by  driving  competi- 
tion away  to  reap  a  fuller  harvest  of 
profit  in  the  future;  and  until  the 
present  argument  at  the  Bar  it  may 
be  doubted  whether  shipowners  or 
merchants  were  ever  deemed  to  be 
bound  by  law  to  conform  to  some 
imaginary  "normal"  standard  of 
freights  or  prices,  or  that  law  courts 
had  a  right  to  say  to  them  in  respect 
of  their  competitive  tariffs,  "Thus 
far  shalt  thou  go,  and  no  further.'" 
Excluding  all  I  have  excluded  upon 
my  view  of  the  facts,  it  is  very  diffi- 
cult indeed  to  formulate  the  proposi- 
tion. What  is  the  wrong  done? 
What  legal  right  is  interfered  with? 
What  coercion  of  the  mind,  or  wiU,  or 
of  the  person  is  effected?  All  are 
free  to  trade  upon  what  terms  they 
wiU,  and  nothing  has  been  done  ex- 
cept in  rival  trading  which  can  be 
supposed  to  interfere  with  the  appel- 
lant's interests.  I  think  this  ques- 
tion is  the  first  to  be  determined: 
What  injury,  if  any,  has  been  done? 
What  legal  right  has  been  interfered 
with?  Because  if  no  legal  right  has 
been  interfered  with,  and  no  legal  in- 
jury inflicted,  it  is  vain  to  say  that 
the  thing  might  have  been  done  by 
an  individual,  but  cannot  be  done 
by  a  combination  of  persons.     My 


Lords,  I  do  not  deny  that  there  are 
many  things  which  might  be  per- 
fectly lawfully  done  by  an  individual, 
which,  when  done  by  a  number  of 
persons,  become  unlawful.  I  am 
unable  to  concur  with  the  Lord  Chief 
Justice's  criticism  (21  Q.  B.  D.  551) 
(if  its  meaning  was  rightly  inter- 
preted, which  I  very  much  doubt)  on 
the  observations  made  by  my  noble 
and  learned  friend  Lord  Bramwell  in 
Reg.  V.  Druitt  (10  Cox,  C.  C.  592),  if 
that  was  intended  to  treat  as  doubt- 
ful the  proposition  that  a  combina- 
tion to  insult  and  annoy  a  person 
would  be  an  indictable  conspiracy. 
I. should  have  thought  it  as  beyond 
doubt  or  question  that  such  a  com- 
bination would  be  an  indictable  mis- 
demeanor, and  I  cannot  think  the 
Chief  Justice  meant  to  throw  any 
doubt  upon  such  a  proposition.  But 
in  this  case  the  thing  done,  the  trad- 
ing by  a  number  of  persons  together, 
effects  no  more  and  is  no  more,  so  to 
speak,  a  combined  operation  than 
that  of  a  single  person.  If  the  thing 
done  is  rendered  unlawful  by  com- 
bination, the  course  of  trade  by  a 
person  who  singly  trades  for  his  own 
benefit  and  apart  from  partnership 
or  sharing  profits  with  others,  but 
nevertheless  avails  himself  of  com- 
bined action,  would  be  open  to  the 
same  objections.  The  merchant  who 
buys  for  him,  the  agent  who  procures 
orders  for  him,  the  captain  who  sails 
his  ship,  and  even  the  sailors  (if  they 
might  be  supposed  to  have  knowledge 
of  the  transaction)  would  be  acting  in 
combination  for  the  general  result, 
and  would,  whether  for  the  benefit  of 
the  individual,  or  for  an  associated 
body  of  traders,  make  it  not  the  less 
combined  action  than  if  the  combina- 
tion were  to  share  profits  with  inde- 
pendent traders;  and  if  a  combination 
to  effect  that  object  would  be  unlaw- 
ful, the  sharers  in  the  combined  ac- 
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tion  could,  in  a  charge  of  criminal 
conspiracy,  make  no  defence  that 
they  were  captain,  agent,  or  sailors, 
respectively,  if  they  were  knowingly 
rendering  their  aid  to  what,  by  the 
hypothesis,  would  be  unlawful  if  done 
in  combination.  A  totally  separate 
head  of  unlawfulness  has,  however, 
been  introduced  by  the  suggestion 
that  the  thing  is  vmlawful  because  in 
restraint  of  trade.  There  are  two 
senses  in  which  the  word  'unlawful' 
is  not  uncommonly,  though,  I  think, 
somewhat  inaccurately  used.  There 
are  some  contracts  to  which  the  law 
will  not  give  effect;  and  therefore, 
although  the  parties  may  enter  into 
what,  but  for  the  element  which  the 
law  condemns,  would  be  perfect  con- 
tracts, the  law  would  not  allow  them 
to  operate  as  contracts,  notwith- 
standing that,  in  point  of  form,  the 
parties  have  agreed.  Some  such  con- 
tracts may  be  void  on  the  ground  of 
immorality;  some  on  the  ground  that 
thay  are  contrary  to  public  policy; 
as,  for  example,  in  restraint  of  trade: 
and  contracts  so  tainted  the  law  will 
not  lend  its  aid  to  enforce.  It  treats 
them  as  if  they  had  not  been  made  at 
aU.  But  the  more  accurate  use  of 
the  word  'unlawful,'  which  would 
bring  the  contract  within  the  qualifi- 
cation which  I  have  quoted  from  the 
judgment  of  the  Exchequer  Chamber, 
namely,  as  contrary  to  law,  is  not  ap- 
plicable to  such  contracts.  It  has 
never  been  held  that  a  contract  in  re- 
straint of  trade  is  contrary  to  law  in  the 
sense  that  I  have  indicated.  A  judge 
in  very  early  times  expressed  great 
indignation  at  such  a  contract;  and 
Mr.  Justice  Crompton  undoubtedly 
did  say  (in  a  case  where  such  an  ob- 
servation was  wholly  unnecessary  to 
the  decision,  and  therefore  manifestly 
obiter)  that  the  parties  to  a  contract 
in  restraint  of  trade  would  be  in- 
dictable. I  am  unable  to  assent  to 
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that  dictum.  It  is  opposed  to  the 
whole  current  of  authority;  it  was 
dissented  from  by  Lord  Campbell  and 
Chief  Justice  Erie,  and  found  no  sup- 
port when  the  case  in  which  it  was 
said  came  to  the  Exchequer  Cham- 
ber, and  it  seems  to  me  contrary  to 
principle.  In  the  result,  I  think  that 
no  case  whatever  is  made  out  of  a 
conspiracy  such  as  the  appellants 
here  undertook  to  establish;  and  it  is 
not  unimportant,  for  the  reasons  I 
have  given,  to  see  what  is  the  con- 
spiracy alleged  in  the  statement  of 
claims.  The  first  paragraph  alleges 
the  conspiracy  to  be  'to  prevent  the 
plaintiffs  from  obtaining  cargoes  for 
steamers  owned  by  the  plaintiffs.' 
The  word  'prevent'  is  sufficiently 
wide  to  comprehend  both  lawful 
means  and  unlawful;  but  as  I  have 
already  said,  in  proof  there  is  nothing 
but  the  competition  with  which  I 
have  dealt.  The  second  paragraph 
alleges  that  in  pursuance  of  the  con- 
spiracy people  were  'bribed,  coerced, 
and  induced  to  agree  to  forbear  and 
to  forbear  from  shipping  cargoes  by 
the  steamers  of  the  plaintiffs.'  If  the 
word  'bribed'  is  satisfied  by  the  offer- 
ing lower  freights  and  larger  dis- 
counts, then  that  is  proved;  but  then 
the  word  'bribed'  is  robbed  of  any 
legal  significance.  'Coerced'  is  not 
justified  by  any  evidence  in  the  case, 
and  the  word  'induced'  is  absolutely 
neutral,  and  no  unlawful  inducement 
is  proved.  The  third  paragraph  uses 
language  such  as  'intention  to  injure 
the  plaintiffs,'  'threats  of  stopping 
the  shipment  of  homeward  cargoes,' 
and  the  like.  But  I  ask  myself 
whether  if  the  indictment  had  set 
out  the  facts  without  using  the  am- 
biguous language-  to  which  I  have 
referred  in  the  statement  of  claim,  it 
would  have  disclosed  an  indictable 
offence?  I  am  very  clearly  of  opin- 
ion it  would  not.     I  am  of  opinion, 
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therefore,  that  the  whole  matter 
comes  round  to  the  original  proposi- 
tion, whether  a  combination  to  trade, 
and  to  offer,  in  respect  of  prices,  dis- 
counts, and  other  trade  facilities, 
such  terms  as  will  win  so  large  an 
amount  of  custom  as  to  render  it 
unprofitable  for  rival  customers  to 
pursue  the  same  trade  is  unlawful, 
and  I  am  clearly  of  opinion  that  it  is 
not.  I  think,  therefore,  that  the  ap- 
peal ought  to  be  dismissed  with  costs, 
and  I  so  move  your  Lordships." 

Lord  Watson  said:  "My  Lords,  at 
the  hearing  of  this  appeal  in  April 
last,  your  Lordships  had  the  benefit 
of  listening  to  a  learned  and  exhaus- 
tive discussion  of  the  law  applicable 
to  combination  or  conspiracy.  It  ap- 
peared to  me  at  the  time,  and  further 
consideration  has  confirmed  my  im- 
pression, that  much  of  the  legal  argu- 
ment addressed  to  us  had  a  very  dis- 
tant relation  to  the  circumstances  of 
the  present  case,  which  are  simple 
enough.  The  evidence,  oral  and 
documentary,  contains  an  unusual 
amount  of  figurative  language,  indi- 
cating a  wide  difference  of  opinion  as 
to  the  legal  aspect  of  the  facts,  but 
presents  no  conflict  in  regard  to  the 
facts  themselves.  The  respondents 
are  firms  and  companies  owning 
steam  vessels  which  ply  regularly, 
during  the  whole  year,  some  of  them 
on  the  Great  River  of  China  between 
Hankow  and  Shanghai,  and  others 
between  Shanghai  and  European 
ports.  During  the  tea  season,  which 
begins  in  May  and  lasts  for  about  six 
weeks,  most  shippers  prefer  to  have 
their  tea  sent  direct  from  Hankow  to 
Europe;  but  it  suits  the  respondents' 
trade  better  to  have  the  tea  which 
they  carry  brought  down  to  Shanghai 
by  their  ordinary  river  service,  and 
then  transhipped  for  Europe.  Ac- 
cordingly they  do  not  send  their 
ocean  steamers  up  the  river,  except 


when  they  find  it  necessary  in  order 
to  intercept  cargoes  which  might 
otherwise  have  been  shipped  from 
Hankow  in  other  than  their  vessels. 
The  appellants  are  also  a  shipowning 
company.  They  do  not  maintain  a 
regular  service  either  on  the  Great 
River  or  between  Europe  and  Han- 
kow; but  they  send  vessels  to  Han- 
kow during  the  tea  season,  with  the 
legitimate  object  of  sharing  in  the 
profits  of  the  tea-carrying  trade, 
which  appear,  in  ordinary  circum- 
stances, to  have  been  considerable. 
The  respondents  entered  into  an 
agreement,  the  avowed  purpose  of 
which  was  to  secure  for  themselves 
as  much  of  the  tea  shipped  from 
Hankow  as  their  vessels  could  con- 
veniently carry,  which  was  practi- 
cally the  whole  of  it,  and  to  prevent 
the  appellants  and  other  outsiders 
from  obtaining  a  share  of  the  trade. 
The  consequence  of  their  acting  upon 
the  agreement  was  that  the  appel- 
lants, having  sent  their  ships  to  Han- 
kow, were  unable  to  obtain  cargoes 
at  remunerative  rates;  and  they 
claim  as  damages  due  to  them  by  the 
respondents,  the  difference  between 
their  actual  earnings  and  the  freight 
which  their  vessels  might  have  earned 
had  it  not  been  for  the  combined  ac- 
tion of  the  respondents.  As  the  law  ' 
is  now  settled,  I  apprehend  that  in 
order  to  substantiate  their  claim,  the 
appellants  must  shew,  either  that  the 
object  of  the  agreement  was  unlaw- 
ful, or  that  illegal  methods  were  re- 
sorted to  in  its  prosecution.  If 
neither  the  end  contemplated  by  the 
agreement,  nor  the  means  used  for  its 
attainment  were  contrary  to  law,  the 
loss  suffered  by  the  appellants  was 
damnum  sine  injuria.  The  agree- 
ment of  which  the  appellants  com- 
plain left  the  contracting  parties  free 
to  recede  from  it  at  their  pleasure, 
and  is  not  obnoxious  to  the  rule  of 
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public  policy,  which  was  recognised 
in  Hiltm  v.  Eckersley  (6  E.  &  B.  47). 
The  decision  in  that  case,  which  was 
the  result  of  judicial  opinions  not  al- 
together reconcilable,  appears  to  me 
to  carry  the  rule  no  farther  than  this 
— ^that  an  agreement  by  traders  to 
combine  for  a  lawful  purpose,  and  for 
a  specified  time,  is  not  binding  upon 
any  of  the  parties  to  it  if  he  chooses  to 
withdraw,  and  consequently  cannot 
be  enforced  in  invitum.  In  my  opin- 
ion it  is  not  an  authority  for  the 
proposition  that  an  outsider  can 
plead  the  illegality  of  such  a  contract, 
whilst  the  parties  are  willing  to  act, 
and  continue  to  act  upon  it.  I  ven- 
ture to  think  that  the  decision  of  this 
appeal  depends  upon  more  tangible 
considerations  than  any  which  could 
be  derived  from  the  study  of  what  is 
generally  known  as  public  policy. 
There  is  nothing  in  the  evidence  to 
suggest  that  the  parties  to  the  agree- 
ment had  any  other  object  in  view 
than  that  of  defending  their  carrying- 
trade  during  the  tea  season  against 
the  encroachments  of  the  appellants 
and  other  competitors,  and  of  at- 
tracting to  themselves  custom  which 
might  otherwise  have  been  carried  off 
by  these  competitors.  That  is  an 
object  which  is  strenuously  pursued 
by  merchants  great  and  small  in 
every  branch  of  commerce;  and  it  is, 
in  the  eye  of  the  law,  perfectly  legiti- 
mate. If  the  respondents'  combina- 
tion had  been  formed,  not  with  a 
single  view  to  the  extension  of  their 
business  and  the  increase  of  its  prof- 
its, but  with  the  main  or  ulterior 
design  of  effecting  an  unlawful  ob- 
ject, a  very  different  question  would 
have  arisen  for  the  consideration  of 
your  Lordships.  But  no  such  case  is 
presented  by  the  facts  disclosed  in 
this  appeal.  The  object  of  the  com- 
bination being  legal,  was  any  illegal 
act  committed  by  the  respondents  in 
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giving  effect  to  it?  The  appellants 
invited  your  Lordships  to  answer  that 
question  in  the  affirmative,  on  the 
ground  that  the  respondents'  com- 
petition was  unfair,  by  which  they  no 
doubt  meant  that  it  was  tainted  by 
illegality.  The  facts  which  they 
mainly  relied  on  were  these;  that  the 
respondents  allowed  a  discount  of 
5  per  cent,  upon  their  freight  ac- 
counts for  the  year  to  all  customers 
who  shipped  no  tea  to  Europe  except 
by  their  vessels;  that,  whenever  the 
appellants  sent  a  ship  to  load  tea  at 
Hankow,  the  respondents  sent  one  or 
more  of  their  ocean  steamers  to  un- 
derbid her,  so  that  neither  vessel 
could  obtain  cargo  on  remunerative 
terms;  and  lastly,  that  the  respond- 
ents took  away  the  agency  of  their 
vessels  from  persons  who  also  acted 
as  shipping  agents  for  the  appellants 
and  other  trade  competitors  outside 
the  combination.  I  cannot  for  a 
moment  suppose  that  it  is  the  proper 
function  of  English  Courts  of  Law  to 
fix  the  lowest  prices  at  which  traders 
can  sell  for  hire,  for  the  purpose  of  pro- 
tecting or  extending  their  business, 
without  committing  a  legal  wrong 
which  will  subject  them  in  damages. 
Until  that  becomes  the  law  of  the 
land,  it  is,  in  my  opinion,  idle  to 
suggest  that  the  legality  of  mer- 
cantile competition  ought  to  be 
guaged  by  the  amount  of  the  con- 
sideration for  which  a  competing 
trader  thinks  fit  to  part  with  his 
goods  or  to  accept  employment.  The 
withdrawal  of  agency  at  first  ap- 
peared to  me  to  be  a  matter  attended 
with  difficulty;  but  on  consideration, 
I  am  satisfied  that  it  cannot  be  re- 
garded as  an  illegal  act.  In  the  first 
place,  it  was  impossible  that  any 
honest  man  could  impartially  dis- 
charge his  duty  of  finding  freights  to 
parties  who  occupied  the  hostile  posi- 
tion of  the  appellants  and  respond- 
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ents;  and,  in  the  second  place,  the 
respondents  gave  the  agents  the  op- 
tion of  continuing  to  act  for  one  or 
other  of  them  in  circumstances  which 
placed  the  appellants  at  no  disad- 
vantage. My  Lords,  in  this  case  it 
has  not  been  proved,  and  it  has  not 
been  suggested,  that  the  respondents 
used  either  misrepresentation  or  com- 
pulsion for  the  purpose  of  attaining 
the  object  of  their  combination.  The 
only  means  by-  which  they  endeav- 
oured to  obtain  shipments  for  their 
vessels,  to  the  exclusion  of  others, 
was  the  inducement  of  cheaper  rates 
of  freight  than  the  appellants  were 
willing  to  accept.  I  entertain  no 
doubt  that  the  judgment  appealed 
from  ought  to  be  affirmed.  I  am 
quite  satisfied  with  the  reasons  as- 
signed for  it  by  Bowen  and  Fry,  L.JJ. ; 
and  the  observations  which  I  have 
made  were  not  meant  to  add  to  these 
reasons,  but  to  make  it  clear  that  in 
my  opinion  the  appellants  have  pre- 
sented for  decision  no  question  of  fact 
or  law  attended  with  either  doubt  or 
difficulty." 

Lord  Macnaghten  said:  "My 
Lords,  the  judgment  which  I  am 
about  to  read  is  the  judgment  of  my 
noble  and  learned  friend  Lord  Bram- 
weU,  who  is  unable  to  be  present  here 
this  morning  and  has  asked  me  to 
read  it  for  him." 

Lord  Bramwell  said:  "My  Lords, 
the  plaintiffs  in  this  case  do  not  com- 
plain of  any  trespass,  violence,  force, 
fraud,  or  breach  of  contract,  nor  of 
any  direct  tort  or  violation  of  any 
right  of  the  plaintiffs,  like  the  case  of 
firing  to  frighten  birds  from  a  decoy; 
nor  of  any  act,  the  ultimate  object  of 
which  was  to  injure  the  plaintiffs, 
having  its  origin  in  malice  or  ill-will 
to  them.  The  plaintiffs  admit  that 
materially  and  morally  they  have 
been  at  liberty  to  do  their  best  for 
themselves  without  any  impediment 


by   the    defendants.     But  they  say 
that  the  defendants  have  entered  into 
an  agreement  in  restraint  of  trade;  an 
agreement,   therefore,   unlawful;   an 
agreement,      therefore,      indictable, 
punishable;  that  the  defendants  have 
acted  in  conformity  with  that  unlaw- 
ful agreement,  and  thereby  caused 
damage  to  the  plaintiffs  in  respect  of 
which  they  are  entitled  to  bring,  and 
bring    this    action.     The    plaintiffs 
have   proved  an  agreement   among 
the  defendants,  the  object  of  which 
was   to   prevent   shipowners,    other 
than    themselves,    from   trading   to 
Shanghai  and  Hankow.     The  way  in 
which  that  was  to  be  accomplished 
was  by  giving  benefits  to  those  who 
shipped    exclusively    by    them,    by 
sending  vessels  to  compete  with  the 
plaintiffs',  and  by  lowering  their,  the 
defendants',  rates  of  freight  so  that 
the  plaintiffs  had  to  lower  theirs  to 
their   great   loss.     There   are   other 
matters  alleged,  but  they  are  acces- 
sorial to  the  above,  which  is  the  sub- 
stance of  the  complaint.    The  plain- 
tiffs also  say  that  these  things,  or 
some  of  them,  if  done  by  an  individ- 
ual, would  be  actionable.     This  need 
not  be  determined  directly,  because 
all  the  things  complained  of  have 
their  origin  in  what  the  plaintiffs  say 
is  unlawfulness,  a  conspiracy  to  in- 
jure; so  that  if  actionable  when  done 
by  one,  much  more  are  they  when 
done  by  several,  and  if  not  actionable 
when  done  by  several,  certainly  they 
are  not  when  done  by  one.     It  has 
been  objected  by  capable  persons, 
that  it  is  strange  that  that  should  be 
unlawful  if  done  by  several  which  is 
not  if  done  by  one,  and  that  the  thing 
is  wrong  if  done  by  one,  if  wrong  when 
done  by  several;  if  not  wrong  when 
done  by  one,  it  cannot  be  when  done 
by  several.     I  think  there  is  an  ob- 
vious answer,  indeed  two;  one  is,  that 
a  man  may  encounter  the  acts  of  a 
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single  person,  yet  not  be  fairly 
matched  against  several.  The  other 
is,  that  the  act  when  done  by  an  in- 
dividual is  wrong  though  not  punish- 
able, because  the  law  avoids  the 
multiplicity  of  crimes;  de  minimis 
non  curat  lex;  while  it  done  by  sev- 
eral it  is  sufficiently  important  to  be 
treated  as  a  crime.  Let  it  be,  then, 
that  it  is  no  answer  to  the  plaintiffs' 
complaint  that  if  what  they  com- 
plain of  had  been  done  by  an  indi- 
vidual there  would  be  no  cause  of 
action.  There  is  the  further  question 
whether  there  is  a  cause  of  action,  the 
acts  being  done  by  several.  The  first 
position  of  the  plaintiffs  is  that  the 
agreement  among  the  defendants  is 
illegal  as  being  in  restraint  of  trade, 
and  therefore  against  public  policy, 
and  so  illegal.  'Public  policy,'  said 
Burrough,  J.  (I  believe,  quoting  Ho- 
bart,  C.  J.),  'is  an  unruly  horse,  and 
dangerous  to  ride'  (Richardson  v. 
Mellish,  2  Bing.  at  p.  252).  I  quote 
also  another  distinguished  judge, 
more  modern,  Cave,  J.:  'Certain 
kinds  of  contracts  have  been  held 
void  at  Common  Law  on  the  ground 
of  public  policy;  a  branch  of  the  law, 
however,  which  certainly  should  not 
be  extended,  as  judges  are  more  to  be 
trusted  as  interpreters  of  the  law 
than  as  expounders  of  what  is  called 
public  policy'  ([1891]  1  Q.  B.  595). 
I  think  the  present  case  is  an  illustra- 
tion of  the  wisdom  of  these  remarks. 
I  venture  to  make  another.  No  evi- 
dence is  given  in  these  public  policy 
cases.  The  tribunal  is  to  say,  as 
matter  of  law,  that  the  thing  is 
against  public  policy,  and  void. 
How  can  the  judge  do  that  without 
any  evidence  as  to  its  effect  and  con- 
sequences? If  the  shipping  in  this 
case  was  sufficient  for  the  trade,  a 
further  supply  would  have  been  a 
waste.  There  are  some  people  who 
think  that  the  public  is  not  concerned 
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with  this — people  who  would  make  a 
second  railway  by  the  side  of  one 
existing,  saying  'only  the  two  com- 
panies will  suffer,'  as  though  the 
wealth  of  the  community  was  not 
made  up  of  the  wealth  of  the  indi- 
viduals who  compose  it.  I  am  by  no 
means  sure  that  the  conference  did 
not  prevent  a  waste,  and  was  not 
good  for  the  public.  Lord  Coleridge 
thought  it  was — see  his  judgment. 
As  to  the  suggestion  that  the  Chinese 
profited  by  the  lowering  of  freights,  I 
cannot  say  it  was  not  so.  There  may 
have  been  a  monopoly  or  other  cause 
to  give  them  a  benefit;  but,  as  a  rule, 
it  is  clear  that  the  expense  of  transit, 
and  all  other  expenses,  borne  by  an 
exported  article  that  has  u.  market 
price,  are  borne  by  the  importer, 
therefore,  ultimately,  by  the  con- 
sumer. So  that  low  freights  benefit 
him.  To  go  on  with  the  case,  take  it 
that  the  defendants  had  bound  them- 
selves to  each  other;  I  think  they  had, 
though  they  might  withdraw.  Let 
it  be  that  each  member  had  tied  his 
hands;  let  it  be  that  that  was  in  re- 
straint of  trade;  I  think  upon  the 
authority  of  Hilton  v.  Eckersley  (6  E. 
&  B.  47),  and  other  cases,  we  should 
hold  that  the  agreement  was  illegal, 
that  is,  not  enforceable  by  law.  I 
will  assume,  then,  that  it  was,  though 
I  am  not  quite  sure.  But  that  is  not 
enough  for  the  plaintiffs.  To  main- 
tain their  action  on  this  ground  they 
must  make  out  that  it  was  an  offence, 
a  crime,  a  misdemeanor.  I  am 
clearly  of  opinion  it  was  not.  Save 
the  opinion  of  Crompton  J.  (entitled 
to  the  greatest  respect,  but  not  as- 
sented to  by  Lord  Campbell  or  the 
Exchequer  Chamber),  there  is  no  au- 
thority for  it  in  the  English  law.  It 
is  quite  certain  that  an  agreement 
may  be  void,  yet  the  parties  to  it  not 
punishable.  Take  the  case  I  put 
during  the   argument:   a  man   and 
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■woman  agree  to  live  together  as  man 
and  wife,  without  marrying.  The 
agreement  is  illegal,  and  could  not  be 
enforced,  but  clearly  the  parties  to  it 
would  not  be  indictable.  It  ought 
to  be  enough  to  say  that  the  fact  that 
there  is  no  case  where  there  has  been 
a  conviction  for  such  an  offence  as  is 
alleged  against  the  defendants  is  con- 
clusive. It  is  to  be  remembered  that 
it  is  for  the  plaintiffs  to  make  out  the 
case  that  the  defendants  have  com- 
mitted an  indictable  offence,  not  for 
the  defendants  to  disprove  it.  There 
needs  no  argument  to  prove  the  nega- 
tive. There  are  some  observations 
to  be  made.  It  is  admitted  that 
there  may  be  fair  competition  in 
trade,  that  two  may  offer  to  join  and 
compete  against  a  third.  If  so,  what 
is  the  definition  of  'fair  competition'? 
What  is  unfair  that  is  neither  forcible 
nor  fraudulent?  It  does  seem 
strange  that  to  enforce  freedom  of 
trade,  of  action,  the  law  should  pun- 
ish those  who  make  a  perfectly  honest 
agreement  with  a  belief  that  it  is 
fairly  required  for  their  protection. 
There  is  one  thing  that  is  to  me  de- 
cisive. I  have  always  said  that  a 
combination  of  workmen,  an  agree- 
ment among  them  to  cease  work  ex- 
cept for  higher  wages,  and  a  strike  in 
consequence,  was  lawful  at  common 
law;  perhaps  not  enforceable  inter  se, 
but  not  indictable.  The  Legislature 
has  now  so  declared.  The  enactment 
is  express,  that  agreements  among 
workmen  shall  be  binding,  whether 
they  would  or  would  not,  but  for  the 
Acts,  have  been  deemed  unlawful,  as 
in  restraint  of  trade.  Is  it  suppos- 
able  that  it  would  have  done  so  in  the 
way  it  has,  had  the  workmen's  com- 
bination been  a  punishable  misde- 
meanor? Impossible.  This  seems 
to  me  conclusive,  that  though  agree- 
ments which  fetter  the  freedom  of 
action  in  the  parties  to  it  may  not  be 


enforceable,  they  are  not  indictable. 
See  also  the  judgment  of  Fry,  L.J., 
on  this  point.  Where  is  such  a  con- 
tention to  stop?  Suppose  the  case 
put  in  the  argument :  In  a  small  town 
there  are  two  shops,  sufficient  for  the 
wants  of  the  neighborhood,  making 
only  a  reasonable  profit.  They  are 
threatened  with  a  third.  The  two 
shopkeepers  agree  to  warn  the  in- 
tending shopkeeper  that  if  he  comes 
they  will  lower  prices,  and  can  afford 
it  longer  than  he.  Have  they  com- 
mitted an  indictable  offence?  Re- 
member the  conspiracy  is  the  offence, 
and  they  have  conspired.  If  he,  be- 
ing warned,  does  not  set  up  his  shop, 
has  he  a  cause  of  action?  He  might 
prove  damages.  He  might  show 
that  from  his  skill  he  would  have 
beaten  one  or  both  of  the  others. 
See  in  this  case  the  judgment  of  Lord 
Esher,  that  the  plaintiffs  might  re- 
cover for  '  damages  at  large  for  future 
years.'  Would  a  shipowner  who  had 
intended  to  send  his  ship  to  Shanghai, 
but  desisted  owing  to  the  defendants' 
agreement,  and  on  being  told  by  them 
they  would  deal  with  him  as  they  had 
with  the  plaintiffs,  be  entitled  to 
maintain  an  action  against  the  de- 
fendants? Why  not?  If  yes,  why 
not  every  shipowner  who  could  say 
he  had  a  ship  fit  for  the  trade,  but 
was  deterred  from  using  it?  The 
Master  of  the  Rolls  cites  Sir  William 
Erie,  that  'a  combination  to  violate 
a  private  right  in  which  the  public 
has  a  sufficient  interest  is  a  crime, 
such  violation  being  an  actionable 
wrong.'  True.  Sir  William  Erie 
means  that  where  the  violation  of  a 
private  right  is  an  actionable  wrong, 
a  combination  to  violate  it,  if  the  pub- 
lic has  a  sufficient  interest,  is  a  crime. 
But  in  this  case,  I  hold  that  there  is 
no  private  right  violated.  His  Lord- 
ship further,  says :  '  If  one  goes  be- 
yond the  exercise  of  the  course  of 
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trade,  and  does  an  act  beyond  what 
is  the  course  of  trade,  in  order — ^that 
is  to  say,  with  intent — to  molest  the 
other's  free  course  of  trade,  he  is  not 
exercising  his  own  freedom  of  a 
course  of  trade,  he  is  not  acting  in  but 
beyond  the  course  of  trade,  and  then 
it  follows  that  his  act  is  an  unlawful 
obstruction  of  the  other's  right  to  a 
free  course  of  trade,  and  if  such  ob- 
struction causes  damage  to  the  other 
he  is  entitled  to  maintain  an  action 
for  the  wrong'  (23  Q.  B.  D.  607).  I 
may  be  permitted  to  say  that  this  is 
not  very  plain.  I  think  it  means 
that  it  is  not  in  the  course  of  trade 
tor  one  trader  to  do  acts  the  motive  of 
which  is  to  damage  the  trade  of  an- 
other. Whether  I  should  agree  de- 
pends on  the  meaning  to  be  put  on 
'course  of  trade'  and  'molest.'  But 
it  is  clear  that  the  Master  of  the  Rolls 
means  conduct  which  would  give  a 
cause  of  action  against  an  individual. 
He  cites  Sir  William  Erie  in  support 
of  his  proposition,  who  clearly  is 
speaking  of  acts  which  would  be  ac- 
tionable in  an  individual,  and  there  is 
no  such  act  here.  The  Master  of  the 
Rolls  says  the  lowering  of  the  freight 
far  beyond  a  lowering  for  any  purpose 
of  trade  was  not  an  act  done  in  the 
exercise  of  their  own  free  right  of 
trade,  but  for  the  purpose  of  inter- 
fering with  the  plaintiffs'  right  to  a 
free  course  of  trade;  therefore  a 
wrongful  act  as  against  the  plaintiffs' 
right;  and  as  injury  to  the  plaintiiTs 
followed,  they  had  a  right  of  action. 
I  cannot  agree.  If  there  were  two 
shopkeepers  in  a  village  and  one  sold 
an  article  at  cost  price,  not  for  profit 
therefore,  but  to  attract  customers  or 
cause  his  rival  to  leave  off  selling  the 
article  only,  it  could  not  be  said  he 
was  liable  to  an  action.  I  cannot 
think  that  the  defendants  did  more 
than  they  had  a  legal  right  to  do.  I 
adopt    the    vigorous   language    and 
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opinion  of  Fry,  L.J.:  'To  draw  a  line 
between  fair  and  unfair  competition, 
between  what  is  reasonable  and  un- 
reasonable, passes  the  power  of  the 
courts'  (23  Q.  B.  D.  625,  626).  It  is 
a  strong  thing  for  the  plaintiffs  to 
complain  of  the  very  practices  they 
wished  to  share  in,  and  once  did.  I 
am  of  opinion  that  the  judgment 
should  be  affirmed." 

Lord  Macnaghten  said:  "My 
Lords,  for  myself  I  agree  entirely  in 
the  motion  which  has  been  proposed, 
and  in  the  reasons  assigned  for  it  in 
the  judgments  which  have  been  de- 
livered and  in  those  which  are  yet  to 
be  delivered;  and  I  do  not  think  I  can 
usefully  add  anything  of  my  own." 

Lord  Morris  said:  "My  Lords,  the 
facts  of  this  case  demonstrate  that 
the  defendants  had  no  other,  or  fur- 
ther, object  than  to  appropriate  the 
trade  of  the  plaintiffs.  The  means 
used  were:  firstly,  a  rebate  to  those 
who  dealt  exclusively  with  them; 
secondly,  the  sending  of  ships  to  com- 
pete with  the  plaintiffs'  ships;  thirdly, 
the  lowering  of  the  freights;  fourthly, 
the  Indemnifying  other  vessels  that 
would  compete  with  the  plaintiffs'; 
fifthly,  the  dismissal  of  agents  who 
were  acting  for  them  and  the  plain- 
tiffs. The  object  was  a  lawful  one. 
It  is  not  illegal  for  a  trader  to  aim  at 
driving  a  competitor  out  of  trade, 
provided  the  motive  be  his  own  gain 
by  appropriation  of  the  trade,  and  the 
means  he  uses  be  lawful  weapons. 
Of  the  first  four  of  the  means  used  by 
the  defendants,  the  rebate  to  cus- 
tomers and  the  lowering  of  the 
freights  are  the  same  in  principle, 
being  a  bonus  by  the  defendants  to 
customers  to  come  and  deal  exclu- 
sively with  them.  The  sending  of 
ships  to  compete,  and  the  indemnify- 
ing other  ships,  was  'the  competi- 
tion' entered  on  by  the  defendants 
with  the  plaintiff.     The  fifth  means 
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used,  viz.,  the  dismissal  of  agents, 
might  be  questionable  according  to 
the  circumstances;  but  in  the  present 
case,    the  agents  filled  an  irrecon- 
cilable position   in  being  agents  for 
the  two  rivals,  the  plaintiffs  and  the 
defendants.     Dismissal    under    such 
circumstances    became,    perhaps,    a 
necessary  incident  of  the  welfare  in 
trade.     All  the  acts  done,  and  the 
means  used,  by  the  defendants  were 
acts  of   competition  for  the  trade. 
There  was  nothing  in  the  defendants' 
acts  to  disturb  any  existing  contract 
of  the  plaintiffs,  or  to  induce  any  one 
to   break   such.     Their    action   was 
aimed  at  making  it  unlikely  that  any 
one  would  enter  into  contracts  with 
the  plaintiffs,  the  defendants  offering 
such    competitive    inducements    as 
would  probably  prevent  them.     The 
use  of  rhetorical  phrases  in  the  cor- 
respondence cannot  affect  the  real 
substance  and  meaning  of  it.   Again, 
what  one  trader  may  do  in  respect  of 
competition,  a  body  or  set  of  traders 
can  lawfully  do;  otherwise  a  large 
capitalist  could  do  what  a  number  of 
small  capitalists,  combining  together, 
could  not  do,  and  thus  a  blow  would 
be  struck  at  the  very  principle  of  co- 
operation and  joint-stock  enterprise. 
I  entertain  no  doubt  that  a  body  of 
traders,  whose  motive  object  is  to 
promote  their  own  trade,  can  combine 
to  acquire,  and  thereby  in  so  far  to 
injure  the  trade  of  competitors,  pro- 
vided they  do  no  more  than  is  inci- 
dent to  such  motive  object,  and  use 
no  unlawful  means.     And  the  defend- 
ants' case  clearly  comes  within  the 
principle  I  have  stated.     Now,  as  to 
the  contention  that  the  combination 
was  in  restraint  of  trade,  and  there- 
fore illegal.     In  the  first  place,  was  it 
in  restraint  of  trade?    It  was  a  vol- 
untary combination.     It  was  not  to 
continue  for  any  fixed  period,  nor 
was  there  any  penalty  attached  to  a  I 
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breach  of  the  engagement.  The  op- 
eration of  attempting  to  exclude 
others  from  the  trade  might  be,  and 
was,  in  fact,  beneficial  to  freighters. 
Whenever  a  monopoly  was  likely  to 
arise,  with  a  consequent  rise  of  rates, 
competition  would  naturally  arise. 
I  cannot  see  why  judges  should  be 
considered  specially  gifted  with  pre- 
science of  what  may  hamper  or  what 
may  increase  trade,  or  of  what  is  to 
be  the  test  of  adequate  remuneration. 
In  these  days  of  instant  communica- 
tion with  almost  all  parts  of  the 
world  competition  is  the  life  of  trade, 
and  I  am  not  aware  of  any  stage  of 
competition  called  'fair'  intermediate 
between  lawful  and  vmlawful.  The 
question  of  'fairness'  woiild  be  rele- 
gated to  the  idiosyncrasies  of  individ- 
ual judges.  I  can  see  no  limit  to 
competition,  except  that  you  shall 
not  invade  the  rights  of  another. 
But  suppose  the  combination  in  this 
case  was  such  as  might  be  held  to  be 
in  restraint  of  trade,  what  follows? 
It  could  not  be  enforced.  None  of 
the  parties  to  it  could  sue  each  other. 
It  might  be  held  void,  because  its 
tendency  might  be  held  to  be  against 
the  public  interests.  Does  that 
make,  per  se,  the  combination  illegal? 
What  a  fallacy  would  it  be  that  what 
is  void  and  not  enforceable  becomes  a 
crime;  and  cases  abound  of  agree- 
ments which  the  law  would  not  en- 
force, but  which  are  not  illegal;  which 
you  may  enter  into,  if  you  like,  but 
which  you  will  not  get  any  assistance 
to  enforce.  My  Lords,  I  have  merely 
summarised  by  views,  because  I 
adopt  entirely  the  principles  laid 
down  by  Lord  Justice  Bowen  in  his 
judgment  with  such  felicitous  illus- 
trations, and  I  concur  in  the  opinion 
already  announced  by  your  Lord- 
ships, that  the  judgment  of  the  Court 
of  Appeals  should  be  affirmed." 
Lord  Field  said:    "My  Lords,   I 
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think  that  this  appeal  may  be  decided 
upon  the  principles  laid  down  by 
Holt,  C.  J.,  as  far  back  as  the  case  of 
Keeble  v.  Hickeringill,  cited  for  the 
appellants  (11  Mod.  74, 131,  and  note 
to  Carrington  v.  Taylor,  11  East,  574). 
In  that  case  the  plaintiff  complained 
of  the  disturbance  of  his  'decoy'  by 
the  defendant  having  discharged  guns 
near  to  it  and  so  driven  away  the 
wild  fowl,  with  the  intention  and  ef- 
fect of  the  consequent  injury  to  his 
trade.  Upon  the  trial  a  verdict 
passed  for  the  plaintiff,  but  in  arrest 
of  judgment  it  was  alleged  that  the 
declaration  did  not  disclose  any  cause 
of  action.  Holt,C.  J.,  however,  held 
that  the  action,  although  new  in  in- 
stance, was  not  new  in  reason  or  prin- 
ciple, and  well  lay,  for  he  said  that 
the  use.  of  a  'decoy'  was  a,  lawful 
trade,  and  that  he  who  hinders  an- 
other in  his  trade  or  livelihood  is  lia- 
ble to  an  action  if  the  injury  is  caused 
by  'a  violent  or  malicious  act;'  sup- 
pose 'for  instance,'  he  said,  'the  de- 
fendant had  shot  in  his  own  ground, 
if  he  had  occasion  to  shoot  it  would 
have  been  one  thing,  but  to  shoot  on 
purpose  to  damage  the  plaintiff  is 
another  thing  and  a  wrong."  But, 
he  added,  if  the  defendant,  'using  the 
same  employment  as  the  plaintiff,' 
had  set  up  another  decoy  so  near  as 
to  spoil  the  plaintiff's  custom,  no  ac- 
tion would  lie,  because  the  defendant 
had  'as  much  liberty  to  make  and  use 
a  decoy'  as  the  plaintiff.  In  support 
of  this  view  he  referred  to  earlier  au- 
thorities. In  one  of  them  it  had  been 
held  that  for  the  setting  up  of  a  new 
school  to  the  damage  of  an  ancient 
one  by  alluring  the  scholars  no  action 
would  lie,  although  it  would  have 
been  otherwise  if  the  scholars  had 
been  driven  away  by  violence  or 
threats.  It  follows  therefore  from 
this  authority,  and  is  undoubted  law, 
not  only  that  it  is  not  every  act  caus- 

2338 


ing  damage  to  another  in  his  trade, 
nor  even  every  intentional  act  of  such 
damage,  which  is  actionable,  but  also 
that  act  done  by  a  trader  in  the  law- 
ful way  of  his  business^  although  by 
the  necessary  results  of  effective  com- 
petition interfering  injuriously  with 
the  trade  of  another,  are  not  the  sub- 
ject of  any  action.  Of  course  it  is 
otherwise,  as  pointed  out  by  Lord 
Holt,  if  the  acts  complained  of,  al- 
though done  in  the  way  and  under 
the  guise  of  competition  or  other  law- 
ful right,  are  in  themselves  violent  or 
purely  malicious,  or  have  for  their 
ultimate  object  injury  to  another 
from  ill-will  to  him,  and  not  the  pur- 
suit of  lawful  rights.  No  doubt,  also, 
there  have  been  cases  in  which  agree- 
ments to  do  acts  injurious  to  others 
have  been  held  to  be  indictable  as 
amounting  to  conspiracy,  the  ulti- 
mate object  or  the  means  being  un- 
lawful, although  if  done  by  an  indi- 
vidual no  such  consequence  would 
have  followed,  but  I  think  that  in  all 
such  cases  it  wiU  be  found  that  there 
existed  either  an  ultimate  object  of 
malice,  or  wrong,  or  wrongful  means 
of  execution  involving  elements  of  in- 
jury to  the  public,  or,  at  least,  nega- 
tiving the  pursuit  of  a  lawful  object. 
Now,  applying  these  principles  to  the 
case  before  your  Lordships,  it  ap- 
pears upon  the  evidence  that  the 
appellants  and  respondents  are  ship- 
owners, and  have  for  many  years 
been  engaged,  sometimes  in  alliance, 
at  other  times  in  competition,  in  the 
carrying  trade  of  the  eastern  seas  to 
and  from  Europe  and  elsewhere.  A 
very  important  portion  of  this  trade 
consists  of  a  large  amount  of  freight 
to  be  earned  at  the  ports  of  Hankow 
and  Shanghai  during  the  season  by 
carrying  to  Europe  the  teas  brought 
there  for  shipment,  and  it  was  of  the 
respondents'  action  in  that  business 
during  the  season  of  1885  that  the 
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appellants  complain.  They  do  not 
allege  that  the  respondents  have  been 
guilty  of  any  act  of  fraud  or  violence, 
or  of  any  physical  obstruction  to  the 
appellants'  business,  or  have  acted 
from  any  personal  malice  or  ill-will, 
but  they  say  that  the  respondents 
acted  with  the  calculated  intention 
and  purpose  of  driving  the  appellants 
out  of  the  Hankow  season  carrying 
trade  by  a  course  of  conduct  which, 
although  not  amounting  to  violence, 
was  equally  effective,  and  so  being  in 
fact  productive  of  injury  to  them  was 
wrongful  and  presumably  malicious. 
It  appeared  upon  the  evidence  that 
both  parties  have  been  for  some  years 
trading  in  competition  at  Hankow 
for  tea  freights,  which  amounted  to  a 
very  considerable  sum,  and  the  earn- 
ing of  which  was  spread  over  a  short 
annual  season.  The  trade  was  car- 
ried on  by  a  large  number  of  inde- 
pendent shipowners,  and  the  tonnage 
which  was  employed  may  be  roughly 
divided  into  two  classes: — First,  ton- 
nage engaged  in  regular  lines  to  and 
from  ports  in  the  China  and  Japan 
seas  all  the  year  through,  loading 
both  outwards  and  inwards;  and  sec- 
ondly, tonnage  loading  generally  out- 
wards to  ports  in  Australia  or  else- 
where, and  only  seeking  freights  and 
taking  up  'homeward'  berths  at 
Hanltow  during  the  short  period 
when  freights  are  abundant  there  and 
scarce  elsewhere.  The  several  re- 
spondents and  the  'Messageries  Mari- 
times'  of  France  represent  substan- 
tially the  first  class  of  shipowners. 
The  appellants  and  other  shipowners, 
who  are  no  parties  to  this  record,  but 
some  of  whom  were  in  alliance  with 
the  appellants,  in  the  same  interest, 
forming  a  very  influential  class  of 
traders,  may  be  taken  to  represent 
the  second.  The  two  ports  of  Han- 
kow and  Shanghai  are  the  centres  of 
these  competing  interests,  and  it  is 


hardly  necessary  to  add  that  the  com- 
petition was  very  severe,  and  the  ac- 
cumulation of  tonnage  for  'home- 
ward' freights  produced  by  the  cir- 
culation of  an  excessive  number  of 
ships  rendered  rates  so  unremuner- 
ative  that  in  each  of  the  years  1879, 
1883,  and  1885,  a  combination  of 
shipowners,  known  as  a  'conference,' 
was  formed,  consisting  in  the  main  of 
the  first  class  of  owners,  with  the  ob- 
ject of  limiting  the  amount  of  tonnage 
to  be  sent  up  the  river,  and  thus  se- 
curing enhancement  and  regularity  of 
rates.  That  the  parties  to  these 
agreements  did  not  suppose  that  they 
were  doing  anjrthing  violent  or  mar 
licious,  or  were  parties  to  a  con- 
spiracy, rendering  themselves  liable 
to  action  or  indictment,  is  clear  from 
the  fact  that  in  1879  Messrs.  Gellatly 
&  Co.,  who  then  owned  the  ships  of 
which  the  appellants  are  now  the 
owners,  and  in  1884  the  appellants 
(whose  managers  Messrs.  Gellatly 
were  and  are)  were  parties  to  them, 
and  in  1885  desired  to  become  so,  and 
only  brought  their  present  action  be- 
cause the  other  parties  to  the  confer- 
ence of  that  year  refused  to  extend 
its  provisions  to  them  and  others  in 
the  same  commercial  position.  The 
grounds  upon  which  this  refusal  was 
based  by  the  respondents  were  purely 
of  a  commercial  and  in  no  way  of  a 
personal  character.  They  said  that 
in  forming  what  they  considered  as 
the  regular  China  and  Japan  trade 
out  and  home  they  supplied  the  trade 
with  tonnage  in  season  and  out  of 
season,  and  that  it  was  hard  upon 
them  that  at  times  when  cargo  neces- 
sary for  their  requirements,  in  order 
to  fill  the  space  required  for  outward 
shipments,  and  to  make  their  adven- 
ture remunerative,  was  to  be  obtained, 
that  cargo  should  be  absorbed  by  ves- 
sels that  only  entered  the  trade  when 
trade  homewards  was  slack  else- 
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where.  It  is  absolutely  unnecessary 
to  consider  whether  these  grounds 
were  morally  or  commerioally  justifi- 
able. They  were  not  unlawful,  and 
they  were  of  a  nature  legitimately,  if 
not  necessarily,  to  be  taken  into  ac- 
count in  carrying  on  the  respondents' 
business  with  profit.  Indeed,  the 
question  between  the  parties  at  that 
time  was  not  whether  such  combina^ 
tion  should  exist  or  not,  but  where 
the  line  should  be  drawn.  It  was  in 
this  state  of  things  that  the  season  of 
1885  opened.  Under  the  conference 
agreement  of  1 884  it  had  been  agreed 
between  the  conference  owners  and 
the  appellants  that  the  latter  should 
load  homewards  from  Hankow  for 
that  season  two  of  their  Australian 
outward-going  ships  upon  conference 
terms  and  rates;  and  when  in  the  lat- 
ter part  of  1884  negotiations  were  set 
on  foot  for  the  establishment  of  a  con- 
ference in  1885  the  appellants  were 
desirous  of  at  least  retaining  the  same 
position  in  future.  They  therefore 
requested  Mr.  Holt,  one  of  the  re- 
spondents, an  influential  member  of 
the  conference  and  personal  friend  of 
Mr.  Gellatly,  to  bring  the  matter  be- 
fore them.  In  the  meanwhile  the 
effect  of  unrestricted  competition  had 
been  such  as  to  produce  what  was 
termed  'a  collapse  of  freights,'  with 
the  result  that  negotiations  for  a  new 
conference  ended  in  an  agreement  to 
that  effect,  bearing  date  the  7th  of 
April,  the  terms  of  which  were  in 
most,  if  not  in  all  important  respects, 
similar  to  the  agreement  of  1884. 
The  first  object  of  the  parties  to  this 
agreement  was  to  limit  as  between 
themselves  the  number  of  ships,  and 
it  therefore  provided  that  if  no  other 
ships  than  those  of  the  conference 
owners  went,  no  more  than  six  con- 
ference ships  should  go  up  the  river 
to  Hankow;  but  then  in  order  to  meet 
the  threatened  competition  of  the  ap- 
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pellants  and  others  it  was  provided 
that  if  'outsiders'  started,  additional 
steamers  should  meet  them,  such  con- 
ference steamers  to  be  limited  in  num- 
ber 'as  much  as  was  consistent  with 
effective  opposition. '  Principles  were 
also  laid  down  for  rates  of  freight  and 
distribution  of  cargo  and  freights 
among  conference  owners,  and  in 
order  to  induce  shippers  to  ship  with 
them  exclusively  it  was  provided 
that  returns  should  be  made  upon  the 
same  terms  as  previously  arranged  by 
the  agreement  of  1884  (to  which  the 
appellants  had  been  parties)  to  all 
exporters  who  should  confine  their 
shipments  to  conference  ships. 
Whilst  the  negotiations  for  this  agree- 
ment were  pending,  Mr.  Gellatly,  a 
large  shareholder  in  the  appellant 
company,  in  company  with  Mr. 
Thompson,  a  shipowner  with  large 
tonnage  at  command,  who  was  also 
desirous  of  becoming  a  member  of  the 
conference,  had  both  correspondence 
and  interviews  with  several  of  the 
conference  owners,  in  which  they 
claimed  to  be  admitted  to  the  terms 
of  it,  but  the  latter  persistently  ob- 
jected upon  the  ground  that  I  have 
before  stated,  and  in  the  result  Mr. 
Gellatly  and  Mr.  Thompson  declared 
that  their  vessels  should  certainly 
go  up  to  Hankow  the  ensuing  season, 
as,  no  matter  what  the  rates  were, 
they  thought  (as  indeed  appears  to 
have  been  the  result)  that  the  loss  to 
the  conference  would  be  greater  than 
to  them.  No  agreement  could  there- 
fore be  come  to  between  the  two 
parties,  and  in  the  result  the  appel- 
lants and  Mr.  Thompson  placed  ships 
of  very  considerable  tonnage,  which 
had  made  their  outward  voyage  to 
Australian  ports,  upon  the  Hankow 
berth,  and  the  respondents  sent  up 
the  additional  ships  provided  for  by 
the  conference  agreement,  not  only 
to  compete  with  the  appellants'  and 
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Mr.  Thompson's  ships,  but  also  to 
deter  others  from  following.  On  the 
11th  of  May  the  respondents  also 
sent  out  a  circular  to  shippers,  re- 
ferring to  a  similar  circular  issued  un- 
der the  conference  agreement  of  1884, 
by  which  they  reminded  those  to 
whom  it  was  sent  that  shipments  for 
London  by  the  SS.  Pathan  and  Af- 
ghan (two  of  the  appellants'  ships) 
and  the  Aberdeen  (Mr.  Thompson's), 
or  by  other  non-conference  steamers, 
at  any  of  the  ports  in  China  or  at 
Hong  Kong,  would  exclude  those 
making  such  shipments  from  partici- 
pation in  the  returns  to  shippers. 
The  competition  thus  created  was 
persisted  in  during  the  whole  first  tea 
season,  each  party  procuring,  or  en- 
deavouring to  procure,  freights,  and 
circulating  their  ships  at  reduced 
rates,  with  the  result  that  the  three 
opposing  ships  of  the  appellants  and 
Mr.  Thompson,  the  Pathan,  the  Af- 
ghan, and  the  Aberdeen,  loaded  full 
cargoes  home  at  very  low  rates,  and 
many  of  the  conference  ships  had  to 
go  away  empty.  It  was  under  these 
circumstances  that  the  appellants 
brought  the  present  action,  in  which 
they  in  substance  complained,  first, 
of  the  return  of  5  per  cent,  to  the 
shippers  who  have  not  shipped  with 
the  appellants,  and  of  the  circular  to 
that  effect;  secondly  of  the  placing 
upon  the  berths  of  extra  ships  in  order 
to  meet  the  appellants'  and  other 
vessels;  and  thirdly,  the  reduction  of 
freights  to  an  unremunerative  extent, 
with  the  object  of  securing  cargo.  I 
fail,  however,  to  see  that  any  of  those 
things  are  sufficient  to  support  this 
action.  Everything  that  was  done 
by  the  respondents  was  done  in  the 
exercise  of  their  right  to  carry  on 
their  own  trade,  and  was  bona  fide  so 
done.  There  was  not  only  no  malice 
or  indirect  object  in  fact,  but  the  ex- 
istence of  the  right  to  exercise  a  law- 


ful employment,  in  the  pursuance  of 
which  the  respondents  acted,  nega^ 
tives  the  presumption  of  malice 
which  arises  when  the  purposed  in- 
fliction of  loss  and  injury  upon  an- 
other cannot  be  attributed  to  any 
legitimate  cause,  and  is  therefore 
presumably  due  to  nothing  but  its 
obvious  object  of  harm.  All  the  acts 
complained  of  were  in  themselves 
lawful,  and  if  they  caused  loss  to  the 
appellants,  that  was  one  of  the  neces- 
sary results  of  competition.  It  re- 
mains to  consider  the  further  conten- 
tion of  the  appellants  that  these  acts 
of  the  respondents,  even  if  lawful  in 
themselves  if  done  by  an  individual, 
are  illegal  and  give  rise  to  an  action  as 
having  been  done  in  the  execution  of 
the  conference  agreement,  which  is 
said  to  amount  to  a  conspiracy,  as 
being  in  restraint  of  trade,  and  so 
against  public  policy,  and  illegal;  but 
this  contention,  I  think,  also  fails.  I 
cannot  say  upon  the  evidence  that 
the  agreement  in  question  was  calcu- 
lated to  have  or  had  any  such  result, 
nor,  even  if  it  had,  has  any  authority 
(except  one,  no  doubt  entitled  to 
great  weight,  but  which  has  not  met 
with  general  approval)  been  cited  to 
shew  that  such  an  agreement  even  if 
void  is  illegal,  nor  any  that,  even  if  it 
be  so,  any  action  lies  by  an  individual. 
For  these,  and  the  other  reasons 
given  by  the  learned  Lords  Justices 
Bowen  and  Fry,  and  which  I  need  not 
recapitulate,  I  think  that  the  appeal 
fails,  and  ought  to  be  dismissed." 

Lord  Hannen  said:  "My  Lords, 
it  is  not  necessary  that  I  should  re- 
capitulate the  facts  of  this  case;  they 
have  been  fuUy  stated  in  the  opinions 
which  have  been  already  delivered. 
The  charge  against  the  defendants  is 
that  they  conspired  together  to  pre- 
vent the  plaintiffs  from  obtaining 
cargoes  for  their  ships  by  bribing, 
coercing,  and  inducing  shippers  to 
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forbear  from  shipping  cargoes  by  the 
plaintiffs'  steamers;  and  it  is  further 
complained  that  the  defendants,  with 
intent  to  injure  the  plaintiffs,  agreed 
to  refuse,  and  refused  to  accept  car- 
goes, except  upon  the  terms  that  the 
shippers  should  not  ship  any  cargoes 
by  the  plaintiffs'  steamers.  The 
means  by  which  these  alleged  objects 
were  sought  to  be  attained  were: 
(1.)  Offering  to  shippers  and  their 
agents  a  rebate  of  5  per  cent,  on  the 
agreed  freights,  to  be  made  to  those 
who,  during  a  fixed  period,  shipped 
only  by  the  defendants'  steamers. 
(2.)  Sending  steamers  to  Hankow  to 
compete  with  the  steamers  of  persons 
not  members  of  the  defendants'  con- 
ference or  combination,  so  as  to  drive 
them  from  the  trade  of  that  place. 
(3.)  Removing  from  the  agency  of 
defendants'  steamers  those  persons 
who  acted  in  the  interest  of  non- 
conference  steamers.  It  was  con- 
tended that  the  agreement  between 
the  defendants  to  act  in  combination 
which  was  proved  to  exist,  was  illegal 
as  being  in  restraint  of  trade.  I 
think  that  it  was  so,  in  the  sense  that 
it  was  void,  and  could  not  have  been 
enforced  against  any  of  the  defend- 
ants who  might  have  violated  it 
Hilton  V.  EckersUy  (6  E.  &  B.  47). 
But  it  does  not  follow  that  the  enter- 
ing into  such  an  agreement  would,  as 
contended,  subject  the  persons  doing 
so  to  an  indictment  for  conspiracy, 
and  I  think  that  the  opinion  to  that 
effect  expressed  by  Crompton,  J,,  in 
Hilton  V.  Eckersley  (6  E.  &  B.  47),  is 
erroneous.  The  question,  however, 
raised  for  our  consideration  in  this 
case  is  whether  a  person  who  has  suf- 
fered loss  in  his  business  by  the  joint 
action  of  those  who  have  entered 
into  such  an  agreement,  can  recover 
damages  from  them  for  the  injury  so 
sustained.  In  considering  this  ques- 
tion it  is  necessary  to  determine  upon 
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the  evidence  what  was  the  object  of 
the  agreement  between  the  defend- 
ants and  what  were  the  means  by 
which  they  sought  to  attain  that  ob- 
ject. It  appears  to  me  that  their 
object  was  to  secure  to  themselves 
the  benefit  of  the  carrying  trade  from 
certain  ports.  It  cannot,  I  think,  be 
reasonably  suggested  that  this  is  un- 
lawful in  any  sense  of  the  word.  The 
object  of  every  trader  is  to  procure 
for  himself  as  large  a  share  of  the 
trade  he  is  engaged  in  as  he  can.  If 
then  the  object  of  the  defendants  was 
legitimate,  were  the  means  adopted 
by  them  open  to  objection?  I  can- 
not see  that  they  were.  They  sought 
to  induce  shippers  to  employ  them 
rather  than  the  plaintiffs  by  offering 
to  such  shippers  as  should  during  a 
fixed  period  deal  exclusively  with 
them  the  advantage  of  a  rebate  upon 
the  freights  they  had  paid.  This 
is,  in  effect,  nothing  more  than  the 
ordinary  form  of  competition  be- 
tween traders  by  offering  goods  or 
services  at  a  cheaper  rate  than  their 
rivals.  With  regard  to  the  sending 
of  ships  to  Hankow  to  compete  with 
the  plaintiffs'  ships,  that  appears  to 
have  been  done  in  order  that  the  de- 
fendants' customers  might  have  the 
opportunity  of  sending  their  goods 
without  forfeiting  their  right  to  a  re- 
bate. No  obstruction  was  offered  by 
these  ships  to  the  ships  of  non-con- 
ference owners,  and  by  their  presence 
at  Hankow  shippers  were  left  simply 
to  determine  whether  it  was  to  their 
pecuniary  interest  to  ship  by  the  de- 
fendants' vessels  or  by  others.  The 
removing  from  the  agency  of  the  de- 
fendants' vessels  those  persons  who 
acted  in  the  interest  of  non-confer- 
ence steamers,  appears  to  me  a  legiti- 
mate mode  of  securing  agents  whose 
exertions  would  be  exclusively  de- 
voted to  the  furtherance  of  the  de- 
fendants' trade.     I  arrive  at  the  con- 
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elusion,  therefore,  that  the  objects 
sought  and  the  means  used  by  the 
defendants  did  not  exceed  the  Umits 
of  allowable  trade  competition,  and 
I  know  of  no  restriction  imposed  by 
law  on  competition  by  one  trader 
with  another,  with  the  sole  object  of 
benefiting  himself.  I  consider  that 
a  different  case  would  have  arisen  if 
the  evidence  had  shewn  that  the  ob- 
ject of  the  defendants  was  a  mali- 
cious one,  namely,  to  injure  the 
plaintiffs  whether  they,  the  defend- 
ants, should  be  benefited  or  not. 
This  is  a  question  on  which  it  is  un- 
necessary to  express  an  opinion,  as  it 
appears  to  be  clear  that  th«  defend- 
ants had  no  malicious  or  sinister  in- 
tent as  against  the  plaintiffs,  and  that 
the  sole  motive  of  their  conduct  was 
to  secure  certain  advantages  for 
themselves.  It  only  remains  for  me 
to  refer  to  the  argument  that  an  act 
which  might  be  lawful  for  one  to  do, 
becomes  criminal,  or  the  subject  of 
civil  action  by  any  one  injured  by  it, 
if  done  by  several  combitiing  together. 
On  this  point  I  think  the  law  is  accu- 
rately stated  by  Sir  William  Erie  in 
his  treatise  on  the  law  relating  to 
Trades  Unions.  The  principle  he 
lays  down  is  equally  applicable  to 
combinations  other  than  those  of 
Trades  Unions.  He  says  (page  23) : 
'As  to  combination,  each  person  has 
a  right  to  choose  whether  he  will 
labour  or  not,  and  also  to  choose  the 
terms  on  which  he  will  consent  to 
labour,  if  labour  be  his  choice.  The 
power  of  choice  in  respect  of  labour 
and  terms  which  one  person  may 
exercise  and  declare  singly,  many, 
after  consultation,  may  exercise  joint- 
ly, and  they  may  make  a  simultane- 
ous declaration  of  their  choice,  and 
may  lawfully  act  thereon  for  the  im- 
mediate purpose  of  obtaining  the  re- 
quired terms,  but  they  cannot  create 
any   mutual  obligation  having  the 


legal  effect  of  binding  each  other  not 
to  work  or  not  to  employ  unless  upon 
terms  allowed  by  the  combination.' 
In  considering  the  question,  however, 
of  what  was  the  motive  of  the  com- 
bination, whether  it  was  for  the  pur- 
pose of  injuring  others,  or  merely  in 
order  to  benefit  those  combining,  the 
facts  of  several  agreeing  to  a  common 
course  of  action  may  be  important. 
There  are  some  forms  of  injury  which 
can  only  be  effected  by  the  combina- 
tion of  many.  Thus,  if  several  per- 
sons agree  not  to  deal  at  all  with  a 
particular  individual,  as  this  could 
not,  under  ordinary  circumstances, 
benefit  the  persons  so  agreeing,  it 
might  weU  lead  to  the  conclusion 
that  their  real  object  was  to  injure 
the  individual,  But  it  appears  to  me 
that,  in  the  present  case,  there  is 
nothing  indicating  an  intention  to  in- 
jure the  plaintiffs,  except  in  so  far  as 
such  injury  would  be  the  result  of  the 
defendants  obtaining  for  themselves 
the  benefits  of  the  carrying  trade,  by 
giving  better  terms  to  customers  than 
their  rivals,  the  plaintiffs,  were  will- 
ing to  offer.  For  these  reasons  1 
think  that  the  judgment  of  the  Court 
of  Appeals  should  be  affirmed." 

QuiNN  V.  Leathem  [1901],  App. 
Cas.  495;  70  L.  J.  P.  C.  76;  85  Law. 
T.  289;  5  Wkly.  Eep.  139.  In  this 
case  Earl  of  Halsbury,  L.  C,  said: 
"  My  Lords,  in  this  case  the  plain- 
tiff has  by  a  properly  framed  state- 
ment of  claim  complained  of  the 
defendants,  and  proved  to  the  sat- 
isfaction of  a  jury  that  the  defend- 
ants have  wrongfully  and  mali- 
ciously Induced  customers  and 
sei'vants  to  cease  to  deal  with  the 
plaintiff,  that  the  defendants  did 
this  in  pursuance  of  a  conspiracy 
framed  among  them,  that  In  pur- 
suance of  the  same  conspiracy  they 
induced  servants  of  the  plaintiff 
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not  to  continno  in  the  plaintiff's  em- 
ployment, and  tbat  all  this  was 
done  with  malice  to  injure  the  plain- 
tiff, and  that  it  did  injure  the  plain- 
tiff. If  upon  these  facts  so  found 
the  plaintiff  could  have  no  remedy 
against  those  who  had  thus  injured 
him,  it  could  hardly  be  said  that 
our  jurisprudence  was  that  of  a 
civilized  community,  nor  indeed  do 
I  understand  that  any  one  has 
doubted  that,  before  the  decision  in 
Allen  V.  Flood  (H.  L.  [1898] ),  A.  C. 
1;  67  L.  J.  Q.  B.  N.  S.  119;  "77  Law 
T.  Eep.  717,  rev'g  [1895]  2  Q.  B.  21; 
64  L.  J.  Q.  B.  665,  in  this  House, 
such  fact  would  have  established  a 
cause  of  action  against  the  defend- 
ants. Now,  before  discussing  the 
case  of  Allen  v.  Mood,  and  what 
was  decided  therein,  there  are  two 
observations  of  a  general  character 
which  I  wish  to  make,  and  one  is  to 
repeat  what  I  have  very  often  said 
before,  that  every  judgment  must 
be  read  as  applicable  to  the  partic- 
ular facts  proved,  or  assumed  to  be 
proved,  since  the  generality  of  the 
expressions  which  may  be  found 
there  are  not  intended  to  be  expo- 
sitions of  the  whole  law,  but  gov- 
erned and  qualified  by  the  particular 
facts  of  the  case  in  which  such  ex- 
pressions are  to  be  found.  The 
other  is  that  a  case  js  only  an  au- 
thority for  what  it  actually  decides. 
I  entirely  deny  that  it  can  be  quoted 
for  a  proposition  that  may  seem  to 
follow  logically  from  it.  Such  a 
mode  of  reasoning  assumes  that  the 
law  is  necessarily  a  logical  code, 
whereas  every  lawyer  must  ac- 
knowledge that  the  law  is  not  al- 
ways logical  at  all.  My  Lords,  I 
think  the  application  of  these  two 
propositions  renders  the  decision  in 
this  case  perfectly  plain,  notwith- 
standing the  decision  in  the  case 
of  Allen  V.  Flood  (supra).  Now, 
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the  hypothesis  of  fact  upon  which 
Allen  V.  Flood  was  decided  by  a 
majority  of  this  House  was  that  the 
defendant  there  neither  uttered  nor 
carried  into  effect  any  threat  at  all: 
he  simply  warned  the  plaintiff's  em- 
ployei's  of  what  the  men  themselves, 
without  his  persuasion  or  influence, 
had  determined  to  do,  and  it  was 
certainly  proved  that  no  resolution 
of  the  trade  union  had  been  arrived 
at  at  all,  and  that  the  trade  union 
official  had  no  authority  himself  to 
call  out  the  men,  which  in  that  case 
was  argued  to  be  the  threat  which 
coerced  the  employers  to  discharge 
the  plaintiff.  It  was  further  an  ele- 
ment in  the  decision  that  there  was 
no  case  of  conspiracy  or  even  com- 
bination. What  was  alleged  to  be 
done  was  only  the  independent  and 
single  action  of  the  defendant,  ac- 
tuated in  what  he  did  by  the  desire 
to  express  his  own  views  iu  favor 
of  his  fellow  members.  It  is  true 
that  I  personally  did  not  believe 
tbat  was  the  true  view  of  the  facts, 
but,  as  I  have  said,  we  must  look  at 
the  hypotheses  of  fact  upon  which 
the  case  was  decided  by  a  majority 
of  those  who  took  part  in  the  de- 
cision. My  Lords,  in  my  view  what 
has  been  said  already  is  enough  to 
decide  this  case  without  going  into 
the  f acts  of -4 Heji  V.  Flood  (supra): 
but  I  cannot  forbear  accepting  with 
cordiality  the  statement  of  them 
prepared  by  two  of  your  Lordships, 
Lord  Bi-ampton  and  Lord  Lindley, 
with  so  much  care  and  precision. 
Now,  in  this  case  it  cannot  be  de- 
nied that  if  the  verdict  stands,  there 
was  conspiracy,  threats,  and  threats 
carried  into  execution,  so  that  loss 
of  business  and  interference  with 
plaintiff's  legal  rights  are  abun- 
dantly proved,  and  I  do  not  under- 
stand the  very  learned  judge  who 
dissented  to  have  doubted  any  one 
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of  these  propositions,  but  his  view 
grounded  upon  the  belief  that  Allen 
V.  Flood  (H.  L.  [1898]),  A.  C.l;  67 
L.  J.  Q.  B.  N.  S.  119;  11  Law  T. 
Eep.  717,  rev'g  [1895]  2  Q.  B.  21;  64 
L.  J.  Q.  B.  N.  S.  665,  had  altered 
the  law  in  these  respects,  and  made 
that  lawful  which  would  have 
clearly  been  actionable  before  the 
decision  of  that  case.  My  Lords, 
for  the  reasons  I  have  given  I  can- 
not agree  with  that  conclusion.  I 
do  not  deny  that  if  some  of  the  ob- 
servations made  in  that  case  were 
to  be  pushed  to  their  logical  con- 
clusion it  would  be  very  difficult  to 
resist  the  Chief  Baron's  inflexible 
logic ;  but  with  all  the  respect  which 
any  view  of  that  learned  judge  is  en- 
titled to  command  and  which  I  un- 
feignedly  entertain,  I  cannot  concur. 
This  case  is  distinguished  in  its  facts 
from  those  which  were  the  essen- 
tially important  facts  in  Allen  v. 
Flood  {su^pra,).  Eightly  or  wrongly, 
the  theory  upon  which  j  udgment  was 
pronounced  in  that  case  is  one 
whereby  the  present  is  shown  to 
be  one  which  the  majority  of  your 
Lordships  would  have  held  to  be  a 
case  of  actionable  injury  inflicted 
without  any  excuse  whatever.  My 
Lords,  there  was  a  subordinate  ques- 
tion raised  which  I  must  not  pass 
over.  It  is  suggested  that  Fitzgib- 
bon,  L.  J.,  did  not  put  all  the  ques- 
tions which  were  necessary  to  raise 
all  the  points  which  the  learned  coun- 
sel desired  to  argue.  Now  I  think 
that  the  charge  of  the  Lord  Justice 
was  absolutely  accurate,  and  when, 
in  deference  to  the  wishes  of  the 
learned  counsel  for  the  defendant 
himself,  he  consented  to  put  such 
questions  as  were  then  desired,  it 
would  be  intolerable  that  it  should 
afterwards  be  made  the  subject  of 
complaint  that  he  did  not  at  the 
same  time  put  other  questions  which 


he  was  not  asked  to  put  at  all.  My 
Lords,  for  these  reasons  I  am  of 
opinion  that  there  is  no  difficulty 
whatever  in  this  case,  and  I  move 
that  this  appeal  be  dismissed  with 
costs." 

Lord  Macnaghten  said:  "My 
Lords,  notwithstanding  the  strong 
language  of  the  late  O'Brien,  J., 
and  the  arguments  of  the  Lord 
Chief  Baron,  I  cannot  help  think- 
ing that  the  case  of  Allen  v.  Flood 
(H.  L.  [1898]  A.  C.  1),  has  very 
little  to  do  with  the  question 
now  under  consideration.  In  my 
opinion,  Allen  v.  Flood  (supra),  laid 
downnonewlaw.  It  simply  brushed 
aside  certain  dicta  which,  in  the  opin- 
ion of  the  majority  of  this  House, 
were  contrary  to  principle  and  un- 
supported by  authority.  Those  dicta 
are  first  to  be  found  in  the  judgment 
delivered  by  Lord  Esher  on  behalf  of 
himself,  and  Lord  Selborne  in  Bowen 
V.  Hall  (6Q.  B.  D.  33).  They  were 
repeated  by  Lord  Esher  and  Lopes, 
L.  J.,  in  Temperton  v.  Susaell 
( [1893]  1  Q.  B.  715),  but  they  were 
not,  I  think,  necessary  for  the  deci- 
sion in  either  case.  They  form  the 
ground  of  decision  in  Allenv.  Flood 
( [1898]  A.  C.  1),  in  its  earlier  stages. 
But  in  the  end  the  law  was  restored 
to  the  condition  in  which  it  was  be- 
fore Lord  Esher's  views  in  Bowen  v. 
Hall  (6  Q.  B.  D.  33),  and  Temperton 
V.  Bussell  (  [1893]  1  Q.  B.  715),  were 
accepted  by  the  Court  of  Ap- 
peal. The  headnote  to  Allen  v. 
Flood  ([1898]  A.  C.  1),  might 
well  have  run  in  words  used  by 
Parke,  B.,  in  giving  the  judgment 
of  an  exceptionally  strong  court, 
nearly  half  a  century  ago  (Stevenson 
V.  Newman  [1853],  13  C.  B.  297) : '  An 
act  which  does  not  amount  to  a  legal 
injury  cannot  be  actionable  because  it 
is  done  with  a  bad  intent.^  That,  in 
my  opinion,  is  the  sum  and  substance 
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of  Allen  V.  Flood  {  [1898]  A.  C.  1), 
if  you  eliminate  all  matters  of  merely 
passing  interest — the  charge  of  the 
learned  judge,  the  findings  of  the 
jury  (unintelligible,  I  think,  without 
a  careful  examination  of  the  evi- 
dence), and  the  discussion  of  the  evi- 
dence itself  in  the  two  different  as- 
pects in  which  it  was  presented — 
once  for  the  consideration  of  this 
House,  and  again  for  the  considera- 
tion of  the  learned  judges  by  whom 
the  House  was  assisted.  The  case 
really  brought  under  review  on  this 
appeal  is  Temperton  v.  Bussell 
( [1893]  1  Q.  B.  715).  I  cannot  dis- 
tinguish that  case  from  the  present. 
The  facts  are  in  substance  identical : 
the  grounds  of  decision  must  be  the 
same.  Now,  the  decision  in  Tem- 
perton V.  Bussell  ([1893]  1  Q.  B. 
715),  was  not  overruled  in  Allen  v. 
Flood  (  [1898]  A.  C.  1),  nor  is  the 
authority  of  Temperton  v.  Bussell 
([1893]  1  Q.  B.  715),  in  my  opin- 
ion, shaken  in  the  least  by  the  opin- 
ion in  Allen  v.  Flood  (  [1895]  A.  C. 
1).  Disembarrassed  of  the  expres- 
sions which  Lord  Esher  unfortu- 
nately used,  the  judgment  in  Tem- 
perton v.  Bussell  (  [1893]  1  Q.  B. 
715),  seems  to  me  to  stand  on  surer 
ground.  So  far  from  being  im- 
pugned in  Allen  v.  Flood  ( [1898]  A. 
C.  1),  it  had,  I  think,  the  approval 
of  Lord  Watson,  whose  opinion 
seems  to  me  to  represent  the  views 
of  the  majority  better  far  than  any 
other  single  judgment  delivered  in 
the  case.  Lord  Watson  says  (  [1898] 
A.  C.  108),  that  he  did  not  think  it 
necessary  to  notice  at  length  Tem- 
perton V.  Bussell  (  [1898]  1  Q.  B. 
715),  because  it  was  to  his  mind 
'  very  doubtful  whether  in  that  case 
there  was  any  question  before  the 
court  with  regard  to  the  effect  of 
the  animus  of  the  actor  in  making 
that  unlawful  which  would  other- 

2346 


wise  have  been  lawful.'  Then  he 
goes  on  to  say:  'The  only  findings 
of  the  jury  which  the  court  had  to 
consider  were — (1)  that  the  defend- 
ants had  maliciously  conspired  to 
induce,  and  had  thereby  induced 
certain  persons  not  to  make  con- 
tracts with  the  plaintiffs.  There 
having  been  undisputed  breaches  of 
contract  by  the  persons  found  to 
have  been  induced,  the  first  of  these 
findings  raised  the  same  question 
which  had  been  disposed  of  in  Lum- 
ley  V.  Gye  (2  E.  &  B.  216).  Accord- 
ing to  the  second  finding  the  persons 
induced  merely  refused  to  make  con- 
tracts, which  was  not  a  legal  wrong 
on  their  part,  but  the  defendants 
who  induced  were  found  to  have  ac- 
complished their  object  to  the  in- 
jury of  plaintiffs  by  means  of  un- 
lawful conspiracy — a  clear  ground 
of  liability  according  to  Lumley  v. 
Gye  (2  E.  &  B.  216),  if,  as  the  court 
held,  there  was  evidence  to  prove 
it.'  It  must  be  admitted,  I  think, 
that  the  second  reference  to  Lumley 
V.  Gye  (2  E.  &  B.  216),  in  the  passage 
I  have  just  quoted  is  a  slip — a  rare  oc- 
currence in  a  judgment  of  Lord  Wat- 
son's. But  I  do  not  think  that  the 
slip  (if  it  be  a  slip)  impairs  the  ef- 
fect of  what  Lord  Watson  said.  Ob- 
viously Lord  Watson  was  convinced 
in  his  own  mind  that  a  conspiracy  to 
injure  might  give  rise  to  civil  lia- 
bility, even  though  the  end  were 
brought  about  by  conduct  and  acts 
which  by  themselves,  and  apart  from 
the  element  of  combination  or  con- 
certed action,  could  not  be  regarded 
as  a  legal  wrong.  Precisely  the  sam  e 
questions  arise  in  this  case  as  arose 
in  Temperton  v.  Bussell  (  [1893]  1 
Q.  B.  715).  The  answers,  I  think, 
must  depend  on  precisely  the  same 
considerations.  Was  Lumley  v.  Gye 
(  2  E.  &  B.  216),  rightly  decided?  I 
think  it  was.     Lumley  v.  Gye  (2  E. 
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&  B.  216)  was  much  considered  in 
Allen  V.  Mood  (  [1898]  A.  C.  1). 
But  as  it  was  not  directly  in  ques- 
tion, some  of  your  Lordships 
thought  it  better  to  suspend  their 
judgment.  In  this  case,  the  ques- 
tion arises  directly,  and  it  is  neces- 
sary to  express  an  opinion  on  the 
point.  Speaking  for  myself,  I  have 
no  hesitation  in  saying  that  I  think 
the  decision  was  right,  not  on  the 
ground  of  malicious  intention — that 
was  not,  I  think,  the  gist  of  the  ac- 
tion— but  on  the  ground  that  a  vio- 
lation of  legal  right  committed 
knowingly  is  a  cause  of  action,  and 
that  it  is  a  violation  of  legal  right 
to  interfere  with  contractual  rela- 
tions recognized  by  law  if  there  be  no 
sufficient  justification  for  the  inter- 
ference. The  only  other  question  is 
this:  Does  a  conspiracy  to  injure, 
resulting  in  damage,  give  rise  to 
civil  liability  ?  It  seems  to  me  that 
there  is  authority  for  that  proposi- 
tion, and  that  it  is  founded  in 
good  sense.  Gregory  v.  Duke  of 
Brunswick  (6  M.  &  G.  205,  953), 
is  one  authority,  and  there  are 
others.  There  are  valuable  obser- 
vations on  the  subject  in  Erie's  J., 
charge  to  the  jury  in  Dufflelcfs 
case  ([1851]  5  Cox  C.  C.  404),  and 
Rowland's  case  ([1851]  5  Cox  C.  C. 
436).  Those  were  cases  of  trade 
union  outrages;  but  the  observa- 
tions to  which  I  refer  are  not  con- 
fined to  cases  depending  on  ex- 
ploded doctrines  in  regard  to 
restraint  of  trade.  There  are  also 
weighty  observations  to  be  found 
in  the  charge  delivered  by  Lord 
Fitzgerald,  then  Fitzgerald,  J.,  in 
Beg.  V.  Parnell  &  Others  ([1881]  14 
CoxC.  C.  508).  That  a  conspiracy  to 
injure — an  oppressive  combination 
— differs  widely  from  an  invasion  of 
civil  rights  by  a  single  individual 
cannot  be  doubted.     I  agree  in  sub- 


stance with  the  remarks  of  Bowen, 
L.  J.,  and  Lords  Bramwell  and 
Hanna  in  the  Mogul  case  (23  Q.  B. 
D.  578;  [1892]  A.  C.  25).  A  man  may 
resist  without  much  difficulty  the 
wi'ongful  act  of  an  individual.  He 
would  probably  have  at  least  the 
moral  support  of  his  friends  and 
neighbors;  but  it  is  a  very  different 
thing  (as  Lord  Fitzgerald  observes) 
when  one  man  has  to  defend  him- 
self against  many  combined  to  do 
him  wrong.  I  have  only  to  add 
that  I  agree  generally  with  the  judg- 
ments delivered  in  the  courts  below 
and  particularly  with  the  judgment 
of  Andrews,  J.,  in  the  Queen's 
Bench,  and  the  judgment  of  Holmes, 
L.  J.,  in  the  court  of  appeal.  I  do 
not  think  that  the  acts  done  by  the 
defendants  were  done  '  in  contem- 
plation or  furtherance  of  a  trade 
dispute  between  employers  and 
workmen.'  So  far  as  I  can  see,  there 
was  no  trade  dispute  at  all.  Leathern 
had  no  difference  with  his  men. 
They  had  no  quarrel  with  him.  For 
his  part  he  was  quite  willing  that 
all  his  men  should  join  the  union. 
He  offered  to  pay  their  fines  and 
entrance  moneys.  What  he  ob- 
jected to  was  a  cruel  punishment 
proposed  to  be  inflicted  on  some  of 
his  men  for  not  having  joined  the 
union  sooner.  There  was  certainly 
no  trade  dispute  in  the  case  of 
Munce.  But  the  defendants  con- 
spired to  do  harm  to  Munce  in  order 
to  compel  him  to  do  harm  to  Lea- 
thern, and  so  enable  them  to  wreak 
their  vengeance  on  Leathem's  serv- 
ants who  were  not  members  of  the 
union.  I  also  think  that  the  pro- 
vision in  the  Conspiracy  and  Protec- 
tion of  Property  Act,  1875,  which 
says  that  in  certain  cases  an  agree- 
ment or  combination  is  not  to  be 
'indictable  as  a  conspiracy,'  has 
nothing  to  do  with  civil  remedies." 
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Lord  Shand  said:  "My  Lords, 
after  the  able  and  full  opinions  of 
the  learned  judges  of  the  court  of 
appeal  in  Ireland  holding  that  the 
verdict  and  judgment  for  the  plain- 
tiff ought  to  stand,  the  grounds  of 
my  opinion  that  the  judgement 
ought  to  be  affirmed  and  the  appeal 
dismissed  may  be  shortly  stated. 
I  refrain  from  any  detailed  reference 
to  the  numerous  cases  cited  in  the 
argument.  These  have  been  con- 
sidered and  discussed  by  the  judges 
of  the  court  of  appeal,  and  I  concur 
in  the  reasoning  of  the  majority  of 
their  Lordships,  and  they  have  been 
already  dealt  with  in  my  judgment 
in  the  case  of  Allen  v.  Flood  ([1898] 
A.  C.  1).  In  that  case  I  expressed 
my  opinion  that  while  combination 
of  different  persons  in  pursuit  of  a 
trade  object  was  lawful,  although 
resulting  in  such  injury  to  others  as 
may  be  caused  by  legitimate  com- 
petition in  labor,  yet  that  combina- 
tion for  no  such  object,  but  in  pur- 
suit merely  of  a  malicious  purpose 
to  injure  another,  would  be  clearly 
unlawful;  and,  having  considered 
the  arguments  in  this  case,  my 
opinion  has  only  been  confirmed. 
The  learned  judge  before  whom  the 
case  was  tried,  with  reference  to  the 
words  '  wrongfully  and  maliciously ' 
in  the  first  question,  told  the  jury 
that  the  questions  to  be  answered 
by  them  were  matters  of  fact  only 
to  be  determined  in  the  evidence, 
and  in  particular  involved  the  ques- 
tion whether  the  intention  of  the 
defendants  was  to  injure  the  plain- 
tiff in  his  trade,  as  distinguished 
from  the  intention  of  legitimately 
advancing  their  own  interests.  The 
verdict  affirms  that  this  was  the 
fact,  for  after  the  direction  of  the 
learned  judge  no  other  interpreta- 
tion can  be  given  to  the  finding  that 
the  acts  complained  of  were  done  by 
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the  defendants  '  wrongfully  and 
maliciously.'  This  being  clearly  so, 
the  question  now  raised  is  really 
whether,  in  consequence  of  the  de- 
cision of  this  House  in  the  case 
of  Allen  v.  Flood  ([1898]  A.  C.  1), 
and  of  the  grounds  on  which  that 
case  was  decided,  it  is  now  the 
law  that  where  the  acts  complained 
of  are  in  pursuance  of  a  combina- 
tion or  conspiracy  to  injure  or  ruin 
another,  and  not  to  advance  the 
parties'  own  trade  interests,  and  in- 
jury has  resulted,  no  action  will  lie, 
or,  to  put  the  question  in  a  popular 
form,  whether  the  decision  in  Allen 
V.  Flood  (  [1898]  A.  C.  1)  has  made 
boycotting  lawful.  Apart  from  the 
decision  in  that  case,  the  judgment 
of  the  learned  judges  in  Ireland 
would  have  been  unanimous  in  af- 
firming the  principle  to  which  Fitz- 
gibbon,  L.  J.,  gave  effect.  The 
general  law  cannot,  I  think,  be  more 
happily  stated  than  in  the  passage 
from  the  judgment  of  Loi'd  Bowen 
in  the  Mogul  case  (23  Q.  B.  D.  614), 
which  was  quoted  by  the  Lord 
Chancellor  with  an  expression  of 
his  strong  approval  in  the  case  of 
Allen  X.  Flood  (  [1898]  A.  C.  1i.  .  .  . 
The  Lord  Chancellor  spoke  with 
approval,  as  I  should  certainly  do, 
of  the  views  to  a  similar  effect  stated 
by  Sir  William  Erie  in  his  work  on 
Trade  Unions.  It  may  be  true  that 
in  certain  cases  the  object  of  inflict- 
ing injury,  and  'success  in  that  ob- 
ject, requires  combination  or  con- 
spiracy with  others  in  order  to  be 
effectual.  That  was  not  so  in  all  of 
the  cases  enumerated  by  Lord 
Bowen,  but  no  question  on  tliat 
point  arises  in  the  circumstances  of 
this  particular  case,  for  according 
to  the  evidence  and  the  verdict  of 
the  jury,  the  defendants  by  combined 
action  wrongfully  and  maliciously 
induced  a  number  of  persons  to  re- 
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frain  from  dealing  with  the  plaintiff. 
That  is  sufficient  for  the  decision  of 
the  case,  although,  in  my  opinion, 
it  is  further  proved  that  they  suc- 
ceeded in  inducing  a  servant  and  a 
customer  of  the  plaintiff  to  break 
existing  contracts  with  him.  On 
the  whole,  it  seems  to  me  clear  that 
the  defendants  were  guilty  of  unlaw- 
ful acts,  unless  the  judgment  in  the 
case  of  Allen  v.  Flood  ( [1898]  A.  C. 
1)  has  introduced  a, change  which 
has  rendered  such  acts  lawful.  As 
to  the  vital  distinction  between  jiZien 
V.  Flood  (  [1898]  A.  C.  1),  and  the 
present  case,  it  may  be  stated  in  a 
single  sentence.  In  Allen  v.  Flood 
{  [1898]  A.  0.  1),  the  purpose  of  the 
defendant  was  by  the  acts  com- 
plained of  to  promote  his  own  trade 
interests,  which  it  was  held  he  was 
entitled  to  do,  although  injurious  to 
his  competitors,  whereas  in  the 
present  case,  while  it  was  clear  there 
was  combination,  the  purpose  of 
the  defendants  was  '  to  injure  the 
plaintiff  in  his  trade  as  distinguished 
from  the  intention  of  legitimately 
advancing  their  own  interests.'  It 
is  unnecessary  to  quote  from  the 
judgments  of  the  majority  of  the 
leai-ned  judges  in  Allen  v.  Flood 
(  [1898]  A.  C.  1),  to  show  their 
opinions  on  the  importance  of  this 
essential  point.  Lord  Hersohell, 
for  example,  said  ( [1898]  A.  C.  132), 
'  The  object  which  the  defendant 
and  those  whom  he  represented  had 
in  view  throughout  was  what  they 
believed  to  be  the  interest  of  the 
class  to  which  they  belonged;  the 
step  taken  was  a  means  to  that  end.' 
And  the  other  noble  and  learned 
Lords  in  the  majority  expressed 
themselves  to  a  similar  effect.  For 
myself,  what  I  said  was  this  ( [1898] 
A.  C.  163) :  '  If  anything  is  clear  on 
the  evidence,  it  seems  to  me  to  be 
this,  that  the  defendant  was  bent. 


and  bent  exclusively  on  the  object 
of  furthering  the  interests  of  those 
he  represented  in  all  he  did;  that 
this  was  his  motive  of  action,  and 
not  a  desire,  to  use  the  words  of 
the  learned  judge,  "to do  mischief 
to  the  plaintiffs  in  their  lawful  call- 
ing." The  case  was  one  of  competi- 
tion in  labor,  which,  in  my  opinion, 
is  in  all  essentials  analogous  to  com- 
petition in  trade,  and  to  which  the 
same  principles  must  apply.'  The 
ground  of  judgment  of  the  majority 
of  the  House,  however,  varied  in 
expression  by  their  Lordships,  was, 
as  it  appears  to  me,  that  Allen  in 
what  he  said  and  did  was  only  exer- 
cising tlie  right  of  himself  and  his 
fellow  workmen  as  competitors  in 
the  labour  market  and  the  effect  of 
injury  thus  caused  to  others  from 
such  competition,  which  was  legiti- 
mate, was  not  a  legal  wrong.  It  is 
only  necessary  to  add  that  the  de- 
fendants here  have  no  such  defence 
as  legitimate  trade  competition. 
Their  acts  were  wrongful  and  mali- 
cious in  the  sense  found  by  the  jury 
— that  is  to  say,  they  acted  by  con- 
spiracy not  for  any  purpose  of  advan- 
cing their  own  interests  as  workmen, 
but  for  the  sole  purpose  of  injuring 
the  plaintiff  in  his  trade.  I  am  of 
opinion  that  the  law  prohibits  such 
acts  as  justifiable  and  illegal: 
that  by  so  acting  the  defend- 
ants were  guilty  of  a  clear  viola- 
tion of  the  rights  of  the  plaintiff,' 
with  the  result  of  causing  serious 
injury  to  him,  and  that  the  case  of 
Allen  V.  Food  ( [1898]  A.  C.  1),  as  a 
case  of  legitimate  competition  in 
the  labour  market,  is  essentially 
different,  and  gives  no  ground  for 
the  defendant's  argument.  I  concur 
with  your  Lordships  in  holding  that 
there  is  not  sufficient  ground  for 
disturbing  the  verdict  in  the  ques' 
tion  of  damages,  and  in  holding  that 
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the  special  provision  of  the  3rd  sec- 
tion of  the  conspiracy  act  of  1875 
has  no  application  to  the  circum- 
stances of  this  case." 

Lord  Brampton  said:  "  My  Lords, 
this  case  now  awaiting  your  Lord- 
ships' final  judgment  is  one  which, 
looked  at  simply  as  affecting  the 
parties  to  it,  is  of  no  serious  pe- 
cuniary concern  ;  but  it  involves, 
nevertheless,  questions  of  wide- 
spread importance  to  every  trader 
and  to  every  employer  and  serv- 
ant engaged  in  trade.  It  is  an 
action  originally  brought  in  the 
High  Court  in  Ireland  by  Henry 
Leathern,  the  respondent,  as  plain- 
tiff, against  Joseph  Quinn  (the  sole 
appellant),  and  four  other  persons, 
named  respectively :  John  Craig 
(now  dead),  John  Davey,  Henry 
Dornan  and  Robert  Shaw,  as  de- 
fendants, to  recover  damages  for  a 
wrongful  interference  with  the 
plaintiff's  business  of  a  butcher  at 
Lisburn,  a  few  miles  from  Belfast. 
For  upwards  of  twenty  years  before 
July,  1895,  Leathern  had  carried  on 
business  in  Lisburn,  having  as  one 
of  his  constant  customers  Andrew 
Munce  (now  also  dead),  who  kept 
a  butcher's  shop  at  Belfast,  to  whom 
he  supplied  weekly  twenty  or  thirty 
pounds'  worth  of  the  best  meat,  and 
he  had  in  his  employ  as  assistants 
several  men  at  weekly  wages.  In 
February,  1893,  a  trade  union  society 
was  i-egistered  under  the  Trade 
Union  Acts  18*71  and  1876,  by  the 
name  of  '  The  Belfast  Journeymen 
Butchers'  and  Assistants'  Associa^ 
tion.'  Of  this  society  Craig  was 
president,  Quinn  treasurer,  and 
Davey  secretary;  they  were  original 
members  ;  the  other  defendants, 
Dornan  and  Shaw,  joined  subse- 
quently as  mere  ordinary  members. 
Leathem  was  not  a  member,  nor 
were  any  of  his  assistants.  The 
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members  of  the  society  amongst 
themselves  soon  adopted  an  un- 
registered rule  that  they  would  not 
work  with  non-union  men,  nor 
would  they  cut  up  meat  that  came 
from  a  place  where  non-union  hands 
were  employed;  but  there  was  no 
evidence,  that,  prior  to  July,  1895, 
this  had  been  productive  of  any  con- 
flict between  Leathem's  men  and 
the  union.  Early  in  that  month, 
however,  Leathem,  on  the  invitation 
of  Davey,  attended  a  meeting  of  the 
society  held  at  Lisburn.  All  the  de- 
fendants were  there.  The  occur- 
rences at  this  meeting  showed  the 
existence  of  an  angry  feeling  and  an 
overbearing  determination  on  the 
part  of  the  defendants  to  compel 
Leathem  to  employ  none  but  union 
men,  which  culminated  in  the 
lawless  conduct,  the  subject  of 
this  action.  Leathem  had  at  that 
time  among  his  assistants  a  man 
named  Eobert  Dickie,  a  family 
man,  with  young  childen  depend- 
ent upon  him;  this  man  had  been  in 
his  employ  for  ten  years.  He  was 
desirous  of  keeping  him  and  all  the 
others  employed  by  him  in  his 
service  but  still  of  doing  anything 
in  reason  to  conciliate  the  society. 
But  I  had  better  let  him  tell  his  ac- 
count of  this  meeting  in  his  own 
words,  as  he  told  it  to  the  jury.  '  I 
said  that  I  came  on  behalf  of  my 
men,  and  was  ready  to  pay  all  fines, 
debts,' and  demands  against  them; 
and  I  asked  to  have  them  admitted 
to  the  society.  The  defendant  Shaw 
got  up  and  objected  to  their  being 
allowed  to  work  on,  and  to  their 
admission,  and  said  that  my  men 
should  be  put  out  of  my  employ- 
ment, and  could  not  be  admitted,  and 
should  walk  the  streets  for  twelve 
months.  I  said  it  was  a  hard  case  to 
make  a  man  walk  the  streets  with 
nine  small  children,  and  I  would  not 
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submit  to  it.  Shaw  moved  a  resolu- 
tion that  my  assistants  should  be 
called  out;  a  man  named  Morgan 
seconded  the  resolution  and  it  was 
carried.  Craig  was  in  the  chair;  I 
was  sitting  beside  him.  He  said 
there  were  some  others  there  that 
would  suit  me  as  well.  He  picked 
some  out  and  said  they  could  work 
for  me.  I  said  they  were  not  suit- 
able for  my  business,  and  I  would 
keep  the  men  I  had.  They  said 
X  had  to  take  them.  I  said  I 
would  not  put  out  my  men.  Craig 
then  spoke,  and  told  me  my  meat 
would  be  stopped  in  Andrew 
Munce's  if  I  would  not  comply  with 
their  wishes.'  The  chairman  spoke 
truly,  for  on  September  6  the  secre- 
tary of  the  society  wrote  to  Leathern, 
asking  '  whether  he  had  made  up  his 
mind  to  continue  to  employ  non- 
union labour,'  adding,  'If  you  con- 
tinue as  at  present,  our  society  will 
be  obliged  to  adopt  extreme  meas- 
ures in  your  case.'  He  wrote  also 
,to  Mr.  Munce  on  September  13,  stat- 
ing that  a  deputation  had  been  ap- 
pointed to  wait  upon  him  to  come 
to  a  decision  in  regard  to  his  pur- 
chase of  meat  from  Leathem  & 
Sons,  as  they  were  anxious  to  have 
a  settlement  at  once.  To  this  letter 
Mr.  Munce  sent,  on  September  14,  a 
very  sensible  reply:  '  It  is  quite  out 
of  my  province  to  interfere  with  the 
liberty  of  any  man.  But  why  refer 
to  me  in  the  matter?  I  do  not  think 
it  fair  for  you  to  come  at  me,  seeing 
it  appears  to  be  the  Messrs.  Leathem 
that  you  wish  to  interfere  with.'  A 
deputation,  which  included  Craig, 
Quinn,  Shaw,  and  Dornan,  had  an 
interview  with  the  son  of  Mr.  A. 
Munce,  and  on  September  17,  he 
wrote  to  the  secretary  the  reply  of 
his  father,  '  that  he  could  not  inter- 
fere to  bring  pressure  to  bear  on  Mr. 
Leathem  to  employ  none  but  society 


men  by  refusing  to  purchase  meat 
from  him,  as  that  would  be  outside 
his  province,  interfering  with  the 
liberty  of  another  man.'  The  18th 
of  September  brought  a  definite 
announcement  from  the  Secretary 
to  Mr.  Munce  that,  having  failed  to 
make  a  satisfactory  arrangement 
with  Mr.  Leathem,  they  have  no 
other  alternative  but  to  instruct  his 
(Munce's)  employees  'to  cease  work 
immediately  Leathem's  beef  ar- 
rives.' Thereupon  Mr.  Munce  was 
constrained  to  send  to  Leathern  on 
September  20  a  telegram:  '  Unless 
you  arrange  with  society  you  need 
not  send  any  beef  this  week,  as  men 
are  ordered  to  quit  work.'  On  and 
from  that  day  Munce  took  no  more 
meat  from  Leathem,  to  his  substan- 
tial loss.  Another  mode  adopted  by 
several  of  the  defendants  with  a 
view  to  prevent  persons  dealing  with 
Leathem  was  the  publication 
throughout  the  district  of  Lisburn 
of  '  blacklists  '  containing  and  hold- 
ing up  to  odium,  not  only  his  name, 
but  the  names  of  persons  who  dealt 
with  him,  as  a  warning  to  these 
persons  that  if  they  wished  their 
names  to  be  removed  from  the  lists 
they  must  have  no  more  dealings 
with  him  or  any  other  non-society 
shops.  Amongst  others,  a  man 
named  McBride,  a  customer  of 
Leathem,  was  operated  on  by  this 
mode  and  ceased  to  deal  with  him; 
attempts  were  also  made  by  means 
of  such  lists  to  influence  two  other 
men  named  Davis  and  Hastings. 
With  the  object  of  further  incon- 
veniencing Leathem  in  his  trade, 
two  of  his  weekly  servants,  Rice  and 
McDonnell,  who  had  been  non-union 
men,  were  somehow  or  other  in- 
duced to  join  the  society  and  to  quit 
their  service  with  Leathem.  It  is 
true  they  gave  due  notice  of  their 
intention    to    do    so,    and    as   re- 
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gards  them,  therefore,  no  separate 
cause  of  action  could  be  main- 
tained. But  it  is  significant  that 
after  they  had  left  their  service 
they  were  paid  by  the  society  during 
the  time  they  were  out  of  work, 
weekly  sums  of  money  as  com- 
pensation for  the  wages  they  would 
have  earned  with  Leatliem.  As  re- 
gards the  assistant,  Robert  Dickey, 
he  left  his  service  without  any 
notice  in  the  middle  of  a  week,  and 
wrongfully  broke  his  contract  with 
his  employers,  and  there  was  an 
abundance  of  evidence  that  he 
was  induced  to  do  that  wrong- 
ful act  through  the  unjustifiable 
influence  of  the  defendants,  for 
Dickey's  evidence  at  the  trial  was 
that  he  was  brought  out  of  Leathern' s 
shop  by  Rice  to  a  meeting  of  the 
society  in  a  room  over  the  defend- 
ant Dornan's  shop;  that  Shaw  (an- 
other defendant)  was  there;  that 
they  wanted  him  to  leave  Leathern 
because  the  rest  were  out,  and 
promised  to  pay  him  what  he  had 
from  Leathem;  that  he  left,  and  was 
paid  by  Rice  for  the  society  and  was 
then  in  Dornan's  service.  The  case 
came  on  for  trial  at  the  Belfast  as- 
sizes in  July,  1896,  before  Fitz- 
gibbon,  L.  J.,  and  a  special  jury. 
The  pleadings  charged  in  the  first 
four  counts,  as  separate  causes  of 
action,  (1)  the  procuring  Munce  to 
break  contracts  he  had  made  with 
Leathern;  (2)  the  publication  by  de- 
fendants of  'Blacklists;'  (3)  the 
intimidation  of  Munce  and  other 
persons  to  break  their  contracts; 
and  (4)  the  coercion  of  Dickey  and 
other  servants  to  leave  the  service 
of  the  plaintiff.  Each  of  these  counts 
alleged  that  the  acts  complained  of 
were  done  '  wrongfully  and  mali- 
ciously, and  with  intent  to  injure  the 
plaintiff,  and  to  have  occasioned  him 
actual  loss,  injury,  and  damage.' 
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The  fifth  and  last  count  charged, 
also  as  a  separate  cause  of  action 
that  the  defendants  unlawfully  and 
maliciously  conspired  together,  and 
with  others,  to  do  the  various  acts 
complained  of  in  the  previous  counts, 
with  intent  to  injure  the  plaintiff 
and  his  trade  and  business,  and  that 
by  reason  of  the  conspiracy  he  was 
injured  and  damaged  in  his  trade. 
Damages  and  an  injunction  were 
claimed.  The  evidence  adduced  I 
have  already  set  forth  substantially. 
At  the  conclusion  of  it  Mr.  O'Shaugh- 
nessy,  Q.  C,  for  the  defendants  sub- 
mitted that  they  were  entitled  to  a 
nonsuit  upon  the  grounds  that  there 
was  no  evidence  of  a  contract  be- 
tween Munce  and  Leathem,  nor  any 
pecuniary  damage  to  the  plaintiff  by 
reason  of  the  acts  of  the  defendants, 
that  the  acts  of  the  defendants  were 
legitimate.  The  learned  Lord  Jus- 
tice refused  to  nonsuit,  and  I  think 
he  rightly  refused.  For  there  was 
clearly  evidence  for  the  considera- 
tion of  the  jury  upon  one  or  more  of 
(I  think  upon  all)  the  causes  of 
action.  I  need  not  discuss  that 
point  further,  for  it  was  practically 
disposed  of  during  the  argument  be- 
fore this  House.  No  evidence  was 
called  for  the  defendants.  I  regret 
that  no  shorthand  note  of  the  sum- 
ming-up of  the  Lord  Justice  was 
furnished  to  your  Lordships.  We 
have,  however,  a  copy  of  the  learned 
judge's  own  notes  and  memoranda. 
From  a  careful  perusal  of  these  I  am 
satisfied  that  every  indulgence  that 
could  have  been  reasonably  given 
to  the  learned  counsel  in  present- 
ing his  case  to  the  jury  was  allowed 
him,  and  I  am  satisfied  that  he  must 
be  taken  to  have  acquiesced  in  the 
form  in  which  the  questions  sub- 
mitted for  the  consideration  of  the 
jury  were  left  to  them,  even  though 
it  might  otherwise  have  been  open 
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to  criticism.  After  commenting 
upon  the  evidence  relied  upon  by 
the  plaintiff  as  proof  of  actionable 
misconduct,  he  told  the  jury  that 
they  had  to  consider  whether  the 
interests  and  actions  of  the  defend- 
ants went  beyond  the  limits  which 
would  not  be  actionable,  namely, 
securing  or  advancing  their  own 
interests  or  those  of  their  trade  by 
reasonable  means,  including  lawful 
combination,  or  whether  their  acts, 
as  proved,  were  intended  and  calcu- 
lated to  injure  the  plaintiff  in  his 
trade  through  a  combination  and 
with  a  common  purpose  to  prevent 
the  free  action  of  his  customers  and 
servants  in  dealing  with  him,  and 
with  the  effect  of  actually  injuring 
him  as  distinguished  from  acts 
legitimately  done  to  secure  or  ad- 
vance their  own  interests ;  that  acts 
done  with  tlJe  object  of  increasing 
the  profits  or  raising  the  wages  of 
any  combination  of  persons,  such  as 
the  society  to  which  the  defendants 
belonged,  by  reasonable  and  legit- 
imate means  were  perfectly  lawful, 
and  were  not  actionable  so  long  as 
no  wrongful  act  was  maliciously — 
that  is  to  say,  intentionally — done 
to  injure  a  third  party.  To  consti- 
tute such  a  wrongful  act  for  the 
purposes  of  this  case,  he  told  the 
jury  that  they  must  be  satisiied  that 
there  had  been  a  conspiracy,  a 
common  intention  and  a  combination 
on  the  part  of  the  defendants,  to  in- 
jure the  plaintiff  in  his  business, 
and  that  acts  must  be  proved  to  have 
been  done  by  the  defendants  in 
furtherance  of  that  intention  which 
had  inflicted  actual  money  loss  upon 
the  plaintiff  in  his  trade.  And  hav- 
ing so  told  the  jury,  he  proposed  to 
put  to  them  as  the  question  they 
had  to  try  upon  the  evidence. 
Whether  the  acts  of  the  defendants 
were  or  were  not  in  that  sense  action- 
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able  ?  I  have  thought  it  right, 
as  near  as  possible,  to  follow  the 
language  of  the  Lord  Justice,  for 
that  charge  was  delivered  before 
Allen  V.  Flood  (  [1898]  A.  C.  1)  was 
decided  in  this  House.  In  substance 
I  think  it  was  correct,  having  re- 
gard to  the  case  before  him.  In 
some  respects  it  seems  to  me  that 
it  was  a  little  too  favorable  to 
the  defendants,  but  even  had  it 
been  otherwise  it  was  uttered  in 
the  presence  of  the  defendants' 
counsel,  who  desired  and  was  al- 
lowed then  and  there  to  make  such 
objections  as  he  thought  fit  to 
it.  He  made  four  only:  First,  that 
the  Judge  had  given  no  definition 
of  damage;  second,  that  he  had 
told  the  jury  that  the  liability  of 
the  defendants  depended  upon  a 
question  of  law.  These  two  ques- 
tions were  to  my  mind  conclusively 
answered  in  the  summing  up:  .  .  . 
A  third  objection  was  that  the  ques- 
tion relating  to  the  blacklist  should 
be  separately  left  to  the  jury.  It 
was  then  so  left,  and  as  to  that  the 
Judge  directed  then  that  there  was 
not  sufficient  evidence  to  connect 
Quinn  and  Craig  with  the  blacklists. 
By  this  I  take  it  he  meant  not  as  an 
independent  cause  of  action,  there 
being,  in  fact,  no  evidence  of  Quinn's 
personal  participation  in  the  pub- 
lication of  those  lists.  But  that 
left  him  still  affected  by  them  as 
overt  acts  of  the  conspiracy,  for 
each  of  which  every  one  of  the  con- 
spirators is  liable,  and  the  evidence 
touching  the  blacklists  was  beyond 
all  question  admissible  under  the 
conspiracy  count.  The  fourth  ob- 
jection was  that  there  was  no  evi- 
dence of  any  binding  contract  having 
been  broken  through  the  action  of 
the  defendants;  but  the  judge  then 
again  declined  to  withdraw  that 
question  of  contract  from  the  jury, 
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and  I  think  he  was  right  in  so  re- 
fusing at  that  stage  of  the  trial;  and 
at  a  later  stage,  after  the  whole  mat- 
ter had  been  disposed  of  under  the 
conspiracy  count,  he  rightly  re- 
frained from  putting  the  question  at 
all,  because  it  had  become  unneces- 
sary. At  the  request  of  the  learned 
counsel,  however,  he  divided  the 
single  general  question  he  at  first 
proposed  into  the  three  separate 
questions — (1)  Did  the  defendants, 
or  any  of  them,  wrongfully  and 
maliciously  induce  the  customers 
or  servants  of  the  plaintiff  named  in 
the  evidence  to  refuse  to  deal  with 
the  plaintiff?  (2)  Did  the  defend- 
ants, or  any  two  or  more  of  them, 
maliciously  conspire  to  induce  the 
plaintiff's  customers  or  servants,  or 
any  of  them  not  to  deal  with  the 
plaintiff  or  not  to  continue  in  his 
employment,  and  were  such  persons 
so  induced  not  to  do  so  ?  (3)  Did 
the  defendants,  Davey,  Dornan,  and 
Shaw,  or  any  of  them,  publish  the 
'blacklists'  with  intent  to  injure 
the  plaintiff  in  his  business,  and,  if 
so,  did  the  publication  so  injure 
him  ?  The  jury  answered  each  of 
these  questions  in  the  affirmative, 
and  assessed  the  damages  against  all 
the  defendants  at  £200;  and  with 
regard  to  the  third  question,  they 
found  against  the  defendants  Dor- 
nan,  Davey,  and  Shaw,  with  an  addi- 
tional £50  as  damages  against  them 
only.  Judgment  was  given  in  ac- 
cordance with  that  verdict.  If,  my 
Lords,  before  that  judgment  was 
given  the  counsel  for  either  party 
had  felt  it  of  importance  that  the 
specific  issues  raised  upon  each 
count  should  be  determined  by  the 
jury,  the  learned  judge  would,  no 
doubt,  have  applied  himself  to  attain 
that  object;  but  when,  as  it  often- 
times happens  in  the  course  of  a  trial, 
it  is  obvious  to  everybody  concerned 
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in  it  that  the  case  may  conveniently 
be  determined  by  the  answer  of  the 
jury  to  one  general  comprehensive 
question  involving  the  whole  of  the 
material  matters  at  issue,  and  all 
parties  either  expressly  or  tacitly 
acquiesce  in  that  view,  and  such 
question  is  accordingly  put  to  and 
answered  by  the  jury,  neither  party 
can  afterwards  hark  back  to  the 
original  issues  raised  by  the  pleader 
on  the  record  long  before  it  was 
possible  for  him  to  know  how  the 
case  can  best  be  dealt  with  when 
the  evidence  is  all  disclosed.  Here 
the  real  substantial  question 
was  whether  there  had  existed  be- 
tween all  or  any  two  or  more  of  the 
defendants  an  unlawful  conspiracy 
to  injure  the  plaintiff  in  his  trade, 
and  if  so,  whether  the  plaintiff  had 
been  specially  injured  thereby,  all 
the  wrongful  acts  charged  in  the 
previous  counts  being  treated  as 
overt  acts  of  such  conspiracy.  To 
support  that  conspiracy  count  it 
was  not  essential  that  every  overt 
act  alleged  should  be  proved,  but 
only  a  sufficient  number  of  them  to 
support  the  count.  The  issues  on 
that  count  having  been  found  by  the 
j  ury,  and  damages  assessed  in  favor 
of  the  plaintiff,  the  separate  issues 
became  immaterial,  since  they  had 
already  been  treated  as  incorporated 
for  all  purposes  of  the  action  in  it. 
I  note,  in  confirmation  of  this,  that 
the  Lord  Justice  pointedly  told  the 
jury  that  proof  of  a  conspiracy  was 
essential  to  the  support  of  the  action. 
In  substance,  this  finding  of  the 
jury  amounted  to  a  general  verdict 
against  all  the  defendants,  except 
on  the  issue  relating  to  the  black- 
lists, with  £200  damages,  and  as  to 
that  issue  against  Davey,  Dornan, 
and  Shaw  only,  with  separate  and 
further  damages,  £50.  Rightly  un- 
derstood, I  think  the  judgment  in 
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Allen  V.  Flood  (  [1898]  A.  C.  1)  is 
harmless  to  the  present  case.  But 
I  need  hardly  say  that,  in  order  to 
properly  understand  and  appreciate 
it,  it  is  essential  to  ascertain  what 
were  the  material  facts  assumed  to 
exist  by  their  Lordships  who  as- 
sented to  that  judgment,  and  what 
were  the  principles  of  law  applied 
by  them  to  those  facts.  This  neces- 
sity will  be  more  apparent  when  it 
is  realized  that  unanimity  of  opinion 
as  to  the  facts  certainly  did  not  pre- 
vail, that  the  judges  who  were 
called  upon  to  render  their  assist- 
ance to  the  House  were  requested  to 
answer  this  one  simple  question 
only,  namely,  '  Assuming  the  evi- 
dence given  by  the  plaintiff's  wit- 
nesses to  be  correct,  was  there  any 
evidence  of  a  cause  of  action  fit  to 
be  left  to  the  jury  ?  '  This  evidence 
was  only  to  be  found  in  the  appen- 
dix handed  to  each  of  the  judges  as 
containing  the  evidence  referred  to, 
and  to  that  evidence  the  judges 
naturally  applied  themselves,  and 
upon  it  their  opinions  were  formed. 
That  evidence  of  the  plaintiff's  wit- 
nesses most  certainly  did  not  alto- 
gether coincide  with  some  very 
material  facts  assumed  by  their 
Lordships;  this  will  account  for 
variance  in  the  views  expressed  as 
to  the  legal  rights  and  alleged  wrong- 
ful acts  of  the  parties.  It  would 
be  an  endless  task  to  endeavour  to 
reconcile  all  these  differences  of 
fact  and  opinion;  I  will  not,  there- 
fore, make  the  attempt.  Some  of 
this  confusion  arose  no  doubt  from 
the  course  taken,  rightly  or  wrongly, 
at  the  trial,  when  all  questions  of 
conspiracy,  intimidation,  coercion, 
or  breach  of  contract  were  with- 
drawn from  the  jury,  the  only  mat- 
ters of  fact  found  by  them  being 
that  Allen  maliciously  induced  the 
Gleugall     Company    to     discharge 


Flood  and  Taylor  from  their  em- 
ployment, and  not  to  engage  them 
again,  and  that  each  plaintiff  had 
suffered  20/.  damages.  I  collect 
from  the  case,  as  reported,  that  it 
was  assumed  by  their  Lordships  that 
the  Glengall  Company  were  under 
no  contractual  obligation  to  retain 
the  plaintiffs  Flood  and  Taylor  in 
their  service  for  any  duration  of 
time,  but  might  dismiss  them  from 
their  employment  at  any  moment  it 
was  their  will  so  to  do,  and  that  the 
boiler-makers  were  working  under 
the  same  conditions  ;  that  Allen 
in  making  the  communication  which 
induced  the  Glengall  Company  to 
dismiss  the  plaintiffs  was  doing  only 
that  which  he  had  a  legal  right  to 
do,  and  they  held,  therefore,  that 
the  plaintiffs  had  no  legal  cause  of 
action  against  either  the  Glengall 
Company  or  the  defendant,  and  that 
the  mere  fact  as  found  by  the  jury 
that  the  defendant  was  actuated  by 
a  malicious  motive  could  not  con- 
vert a  rightful  into  a  wrongful  act. 
This  latter  proposition,  that  the  ex- 
ercise of  an  absolutely  legal  right 
cannot  be  treated  as  wrongful  and 
actionable  merely  because  a  mali- 
cious intention  prompted  such  ex- 
ercise, was  established  as  clear  as 
law  by  this  House  in  Bradford  Cor- 
poration V.  Pickles  (  [1895]  A.  C. 
587),  and  it  is  now  too  late  to  dis- 
pute it,  even  if  one  were  disposed  to 
do  so,  which  I  am  not.  It  must 
not,  however,  be  supposed  that  ama^ 
licious  intention  can  in  no  case  be 
material  to  the  maintenance  of  an 
action.  It  is  commonly  used  to  de- 
feat the  defence  of  privilege  to  do 
or  to  say  that  which  without  privi- 
lege would  be  wrongful  and  action- 
able. Take  the  familiar  instance  of 
an  action  for  malicious  prosecution. 
It  is  not  a  wrongful  act  for  any  per- 
son who  honestly  believes  that  he 
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has  reasonable  and  probable  cause, 
though  he  has  it  not  in  fact,  to  put 
the  criminal  law  in  motion  against 
another;  but  if  to  the  absence  of 
such  reasonable  and  probable  cause 
a  malicious  motive  operating  upon 
the  mind  of  such  prosecutor  is 
added,  that  which  would  have  been 
a  rightful  (in  the  sense  of  a  justifi- 
able) act  if  done  without  malice  be- 
comes with  malice  wrongful  and  ac- 
tionable. What  would  constitute 
such  malice  it  is  not  material  for  the 
purposes  of  this  case  to  define.  Of 
course,  if  when  he  instituted  crimi- 
nal proceedings  the  prosecutor  knew 
he  had  no  reasonable  ground  for  the 
steps  he  was  taking,  the  definition 
of  malice  given  by  Bayley,  J.,  in 
Bromage  v.  Proiser  (4B.  &  C.  247; 
28  E.  R.  241)  would  distinctly  apply 
and  no  further  proof  of  malice 
would  be  required;  but  if  he  really 
believed  that  he  had  such  reasonable 
cause,  although  in  fact  he  had  it 
not,  and  was  actuated  not  by  such 
belief  alone,  but  also  by  personal 
spite  or  a  desire  to  bring  about  the 
imprisonment  of  or  other  harm  to 
the  accused,  or  to  accomplish  some 
other  sinister  object  of  his  own,  that 
personal  enmity  or  sinister  motive 
would  be  quite  sufficient  to  estab- 
lish the  malice  required  by  law  to 
complete  a  cause  of  action — that  is, 
if  such  malice  was  found  as  a.  fact 
by  the  jury.  In  this  case  the  al- 
leged cause  of  action  is  very  differ- 
ent from  that  in  Allen  v.  Flood 
(  [1898]  A.  C.  1).  It  is  not  depend- 
ent upon  coercion  to  break  any  par- 
ticular contract  or  contracts,  though 
such  causes  of  action  are  introduced 
into  the  claim;  but  the  real  and  sub- 
stantial cause  of  action  is  an  unlaw- 
ful conspiracy  to  molest  the  plain- 
tiff, a  trader,  in  carrying  on  his 
business,  and  by  so  doing  to  invade 
his  undoubted  right,  thus  described 
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by  Alderson,  B.  in  delivering  the 
judgment  of  the  Exchequer  Cham- 
ber in  Hilton  v.  Eckersley  (6  E.  &  B. 
74) :  '  Prima  facie  it  is  the  privilege 
of  a  trader  in  a  free  country  in  all 
matters  not  contrary  to  law  to  regu- 
late his  own  mode  of  carrying  it  on 
according  to  his  own  discretion  and 
choice.  If  the  law  has  in  any  mat- 
ter regulated  or  restrained  his  mode 
of  doing  this,  the  law  must  be 
obeyed.  But  no  power  short  of  the 
general  law  ought  to  restrain  his 
free  discretion.'  To  this  I  would 
add  the  emphatic  expression  of  the 
Lord  Chancellor,  Lord  Halsbury,  in 
the  Mogul  case  ([1892]  A.  C.  38): 
'AH  are  free  to  trade  upon  what 
terms  they  will; '  and  of  Lord  Bram- 
well  who,  in  Beg.  v.  Truitt  (10  Cox 
C.  C.  600),  in  a  passage  quoted  by 
Lord  Halsbury  in  the  same  case 
([1892]  A.  C.  73),  said:  'The  lib- 
erty of  a  man's  mind  and  will  to 
say  how  he  should  bestow  himself 
and  his  means,  his  talents  and  his 
industry,  was  as  much  a  subject  of 
the  law's  protection  as  was  that  of 
his  body.'  Again,  Sir  W.  Erie  thus 
expresses  himself:  'Every  person 
has  a  right  under  the  law  as  be- 
tween himself  and  his  fellow-sub- 
jects to  full  freedom  in  disposing  of 
his  own  labour  or  his  own  capital 
according  to  his  will.  It  follows 
that  every  other  person  is  subject  to 
the  correlative  duty  arising  there- 
from, and  is  prohibited  from  any 
obstruction  to  the  fullest  exercise  of 
this  right  which  can  be  made  com- 
patible with  the  exercise  of  similar 
rights  by  others.'  (Erie  on  Trade 
Unions, -p.  12.)  I  am  not  aware  that 
the  rights  thus  stated  have  ever  been 
seriously  questioned.  I  rest  my 
judgment  upon  the  principle  ex- 
pressed in  these  few  sentences.  I 
seek  for  no  more.  The  remedy  for 
the  invasion  of  a  legal  right  is  thus 
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stated  by  Lord  Watson  In  his  judg- 
ment in  Allen  v.  Flood  ( [1898]  A.  0. 
92) :  '  Any  invasion  of  the  civil 
rights  of  another  person  is  in 
itself  a  legal  wrong,  carrying 
with  it  liability  to  repair  its  nec- 
essary or  natural  consequences  in 
so  far  as  these  are  injurious  to  the 
person  whose  right  is  infringed.  I 
cannot  suppose  any  intelligent  per- 
son reading  the  evidence  adduced 
on  the  trial  of  this  case  failing  to 
come  to  the  conclusion  that  the  acts 
complained  of  amounted  to  a  se- 
rious and  wrongful  invasion  of  the 
plaintiff's  trade  rights,  and  I  am  at 
a  loss  to  comprehend  upon  what 
ground  it  is  that  the  defendants  seek 
to  justify  or  excuse  their  action 
towards  him.  As  members  of  a 
trade  union  society  they  have  no 
more  legal  right  to  commit  what 
would  otherwise  be  unlawful  wrongs 
than  if  the  association  to  which 
they  are  attached  had  never  come 
into  existence.  They  have  no  more 
right  to  coerce  others  pursuing  the 
same  calling  as  themselves  to  join 
their  society,  or  to  adopt  their  views 
or  rules,  than  those  who  differ  from 
them  and  belong  to  other  trade  asso- 
ciations would  have  a  right  to  coerce 
them.  The  legislature  in  conferring 
upon  trades  unions  such  privileges 
as  are  contained  in  the  trade  union 
acts,  1871  and  1876,  does  not  em- 
power them  to  do  more  than  make 
rules  for  the  regulation  of  their  own 
conduct  and  to  provide  for  their  own 
mutual  assistance,  and  leaves  each 
member  as  free  to  cease  to  belong  to 
it  and  to  repudiate  every  obligation 
for  future  observation  of  its  rules 
as  though  he  had  never  joined  it; 
and  most  certainly  it  lias  not  con- 
ferred upon  any  association  or  any 
member  of  it  a  licence  to  obstruct 
or  interfere  with  the  freedom  of  any 
other  person  in  carrying  on  his  busi- 


ness or  bestowing  his  labour  in  the 
way  he  thinks  fit,  provided  only  that 
it  is  lawful;  see  Erie,  J.,  in  Reg.  v. 
Bowlands  ( [1851]  2  Den.  C.  C.  364), 
and  although  a  combination  of 
members  of  a  trade  union  for  cer- 
tain purposes  is  no  longer  unlawful 
and  criminal  as  a  conspiracy  merely 
because  the  objects  of  that  combina- 
tion are  in  restraint  of  trade,  no  pro- 
tection is  given  to  any  combination 
or  conspiracy  which  before  the  pass- 
ing of  the  act  of  1871,  would  have 
been  criminal  for  other  reasons. 
Not  a  word  is  to  be  found  in  the 
trades  union  acts  or  in  the  conspir- 
acy act  of  1875,  sanctioning  such 
conduct  as  that  complained  of,  in- 
deed, one  cannot  read  the  7th  sec- 
tion of  the  latter  act  imposing  penal- 
ties for  undue  coercion  and  intimi- 
dation without  seeing  that  it  had  no 
intention  to  tolerate  such  proceed- 
ings as  in  this  case  are  complained 
of,  but  rather  to  protect  those  upon 
whom  coercive  measures  might  be 
practised.  I  may  also  note  that  the 
3d  section  of  that  act  does  not  ap- 
ply to  civil  proceedings  by  action. 
It  would  not  be  useful  to  examine 
again  all  the  numerous  cases  upon 
the  citation  and  discussion  of  which 
much  time  has  been  expended,  for 
not  one  of  them  would  really  assist 
the  appellant  in  defence  of  his  or  his 
coconspirator's  conduct.  The  Mogul 
case  (  [1892]  A.  C.  25),  contains,  no 
doubt,  a  mass  of  valuable,  inter- 
esting, and  useful  law  as  to  the 
length  to  which  competing  traders 
may  go  in  pushing  and  endeavour- 
ing to  promote  tlieir  respective  in- 
terests, and  yet,  keep  within  bounds 
that  are  legal,  though  the  stronger 
and  more  wealthy  of  them  may 
sometimes  press  hardly  upon  the 
weaker  whose  capital  is  limited. 
One  trader  may  by  his  mode  of  car- 
rying on  his  trade  hold  out  attrac- 
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tions  and  allurements  which  may  en- 
list so  many  of  his  rival's  customers 
as  will  well-nigh,  perhaps  wholly, 
destroy  his  trade.  But  not  a  word 
will  be  found  in  that  case  justifying 
an  active  interference  with  the  right 
of  every  trader  to  carry  on  his  busi- 
ness in  his  own  manner,  so  long  as 
he  does  not  interfere  with  a  similar 
legal  right  which  is  vested  in  his 
neighbour  and  observes  the  correla- 
tive duty  pointed  out  by  Sir  W. 
Erie.  My  noble  friend,  the  Lord 
Chancellor,  accurately  summed  up 
the  position  of  things  in  the  Mogul 
case  (  [1892]  A.  C.  25),  in  these 
words :  '  What  legal  right  was  inter- 
fered with  ?  What  coercion  of  the 
mind,  will,  or  person  is  affected  ? 
All  are  free  to  trade  on  what  terms 
they  will,  and  nothing  has  been  done 
except  in  rival  trading  which  could 
be  supposed  to  interfere  with  the 
appellant's  interest.'  But  I  will  not 
linger  upon  a  consideration  of  what 
may  be  done  in  competition,  for 
competition  is  not  even  suggested  as 
a  justification  of  the  acts  now  com- 
plained of — acts  of  wanton  aggres- 
sion the  outcome  of  a  malicious  but 
successful  conspiracy  to  harm  the 
plaintiff  in  his  trade.  It  cannot  be 
— it  was  not  even  suggested — that 
these  acts  were  done  in  furtherance 
of  any  of  the  lawful  objects  of  the 
association,  as  set  forth  in  their  reg- 
istered rules,  according  to  the  sta1> 
utory  requirement,  or  in  support  of 
any  lawful  right  of  the  association 
or  any  member  of  it,  or  to  obtain  or 
maintain  fair  hours  of  labour  or  fair 
wages,  or  to  promote  a  good  un- 
derstanding between  employers  and 
employed  and  workman,  or  for  the 
settlement  of  any  dispute,  for 
none  had  existence.  It  would,  in- 
deed, be  a  strange  mode  of  pro- 
moting such  good  understanding 
to  coerce  a  tradesman's  custom- 
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ers  to  leave  him  because  he  would 
not,  at  the  bidding  of  the  associa- 
tion dismiss  workmen  who  desired 
to  continue  in  his  service  and  whom 
he  wished  to  retain  to  make  way  for 
others  he  did  not  want.  I  will  deal 
now  with  the  conspix-acy  part  of  the 
claim,  respecting  which  much  con- 
fusion and  uncertainty  seems  some- 
how to  have  arisen,  which  I  find  it 
difScult  to  understand.  I  have  no 
intention,  however,  to  embark  upon 
a  history  of  the  law  relating  to  the 
subject,  or  to  the  old  and  obsolete 
writ  of  conspiracy.  It  would  be 
useless  for  our  present  purpose.  I 
will  endeavour  briefly  to  state  how 
I  view  the  matter  practically,  so  far 
as  it  concerns  this  case.  A  conspir- 
acy consists  of  an  unlawful  combi- 
nation of  two  or  more  persons  to  do 
that  which  is  contx-ary  to  law,  or  to 
do  that  which  is  wrongful  and  harm- 
ful towards  another  person.  It  may 
be  punished  criminally  by  indict- 
ment, or  civilly  by  an  action  in  the 
case  in  the  nature  of  conspiracy  if 
damage  has  been  occasioned  to  the 
person  against  whom  it  is  directed. 
It  may  also  consist  of  an  unlawful 
combination  to  carry  out  an  object 
not  in  itself  unlawful,  by  unlawful 
means.  The  essential  elements, 
whether  of  a  criminal  or  of  an  action- 
able conspiracy,  are  in  my  opinion, 
the  same,  though  to  sustain  an  ac- 
tion special  damage  must  be  proved. 
This  is  the  substance  of  the  deci- 
sion in  Barber  v.  Lesiter  (7  C.  B. 
[N.  S.]  175.)  I  quote  as  a  very  in- 
structive definition  of  a  conspiracy 
the  words  of  a  great  lawyer,  Willes, 
J.,  in  Mulcahey  v.  Reg.,  [1868]  L.  R. 
3  n.  L.  317,  in  delivering  the  unani- 
mous opinion  of  himself,  Blackburn, 
J.,  Bramwell,  B.,  Keating,  J.,  and 
Pigott,  B.,  which  was  adopted  by 
this  house  :  '  A  conspiracy  consists 
not  merely  in  the  intention  of  two 
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or  more,  but  in  the  agreement  of 
two  or  more  to  do  an  unlawful  act, 
or  to  do  a  lawful  act  by  unlawful 
means.  So  long  as  such  a  design 
rests  in  intention  only  it  is  not  in- 
dictable. When  two  agree  to  carry 
it  into  effect,  the  very  plot  is  an  act 
in  itself,  and  the  act  of  each  of  the 
parties,  promise  against  jtromise, 
actus  contra  actum,  capable  of  being 
enforced,  if  lawful,  punishable  if  for 
a  Criminal  object  or  for  the  use  of 
criminal  means.  .  .  .  The  number 
and  the  compact  give  weight  and 
cause  danger.'  It  is  true  these  words 
were  uttered  touching  a  criminal 
case,  but  they  are  none  the  less  ap- 
plicable to  conspiracies  made  the 
subject  of  civil  actions  like  the  pres- 
ent. In  1870,  Cockburn,  C.  J.,  in 
delivering  the  unanimous  judg- 
ment of  Channell,  B.,  Cleasby,  B., 
Keating  &  Brett,  JJ.,  in  Beg.  v. 
Warburton  (L.  R.  1  C.  C.  276)  said  : 
'It  is  not  necessary,  in  order  to 
constitute  a  conspiracy,  that  the 
acts  agreed  to  be  done  should  be 
acts  which  if  done  should  be  crim- 
inal. It  is  enough  if  the  acts  agreed 
to  be  done,  although  not  criminal, 
are  wrongful,  i.  e.,  amount  to  a  civil 
wrong.'  It  has  often  been  debated 
whether,  assuming  the  existence  of 
a  conspiracy  to  do  a  wrongful  and 
harmful  act  towards  another  and  to 
carry  it  out  by  a  number  of  overt 
acts,  no  one  of  which  taken  singly 
and  alone  would,  if  done  by  one  in- 
dividual acting  alone  and  apart  from 
any  conspiracy  constitute  a  cause  of 
action,  such  acts  would  become  un- 
lawful or  actionable  if  done  by  the 
conspirators  acting  jointly  or  sever- 
ally in  pursuance  of  their  conspiracy, 
and  if  by  those  acts  substantial  dam- 
age was  caused  to  the  person  against 
whom  the  conspiracy  was  directed: 
my  opinion  is  that  they  would.  In 
dealing  with  the  question  it  must  be 


borne  in  mind  that  a  conspiracy  to 
do  harm  to  another  is,  from  the  mo- 
ment of  its  formation,  unlawful  and 
criminal,  though  not  actionable  un- 
less damage  is  the  result.  The  overt 
acts  which  follow  a  conspiracy  foi'm 
of  themselves  no  part  of  the  conspir- 
acy: they  are  only  things  done  to 
carry  out  the  illicit  agreement  al- 
ready formed,  and  if  they  are  suffi- 
cient to  accomplish  the  wrongful  ob- 
ject of  it,  it  is  immaterial  whether 
singly,  those  acts  would  have  been 
innocent  or  wrongful,  for  they  have 
in  their  combination  brought  about 
the  intended  mischief,  coupled  with 
the  resulting  damage,  which  consti- 
tutes the  cause  of  action,  not  of 
necessity  the  means  by  which  it  was 
accomplished.  Much  consideration 
of  the  matter  has  led  me  to  be  con- 
vinced that  a  number  of  actions  and 
things  not  in  themselves  action- 
able or  unlawful  if  done  separately 
without  conspiracy  may,  with  con- 
spiracy, become  dangerous  and 
alarming,  just  as  a  grain  of  gunpow- 
der is  harmless  but  a  pound  may  be 
highly  destructive,  or  the  adminis- 
tration of  one  grain  of  a  particular 
drug  may  be  most  beneficial  as  a 
medicine,  but  administered  fre- 
quently and  in  larger  quantities 
with  a  view  to  harm  may  be  fatal 
as  a  poison.  Many  illustrations  of 
these  views  might  be  suggested,  but 
I  need  them  not  if  I  have  made  my- 
self understood.  The  cases  bearing 
upon  the  subject  are  not  very  nu- 
merous :  the  whole  subject  was  fully 
discussed  in  the  Mogul  case  ( [1892] 
A.  C.  25),  in  each  of  its  stages.  To  it 
I  simply  refer.  Rex  v.  Journeyman 
Tailors  of  Cambridge  (8  Geo.  1 ;  8  Mod. 
11)  was  an  indictment  for  a  com- 
mon-law conspiracy  by  woi'kraen  to 
raise  wages.  On  objection  taken  to 
the  indictment  it  was  upheld  for  the 
reasons  given  that  the    conspiracy 
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was  illegal,  although  the  matter 
about  which  they  conspired  might 
have  been  lawful  for  them  or  any 
to  do  if  they  had  not  conspired  to 
do  it ;  and  Hex  v.  Eecles  (1  Lea.  C. 
C.  274)  before  Loi-d  Mansfield  was  an 
indictment  for  a  conspiracy  by  indi- 
rect means  to  deprive  and  hinder  one 
Booth  from  using  and  exercising 
his  trade  as  a  tailor  and  in  pursu- 
ance of  that  conspiracy  hindering 
and  preventing  him  from  following 
his  said  trade  to  his  great  damage. 
It  was  held  unnecessary  to  set  out  the 
means  by  which  the  intended  mis- 
chief was  effected,  '  for  the  offence 
does  not  consist  in  doing  those  acts, 
for  they  may  be  perfectly  indifferent, 
but  in  conspiring  with  a  view  to  ef- 
fect the  intended  mischief  by  any 
means.  The  illegal  combination  is 
the  gist  of  the  offence.'  See  also  per 
Grose,  J.,  in  It.  v.  Mawbey  ( [1796] 
6  T.  R.  619 ;  3  R.  K.  282 ).  If  I  rightly 
understand  the  judgment  of  Darling, 
J.,  in  Muttley  v.  Simmons  (  [1898]  1 
Q.  B.  181),  he  treated  Allen  v.  Flood, 
([1898]  A.  C.  1),  asabinding  author- 
ity compelling  him  to  hold  that  the 
object  of  the  conspiracy  as  proved 
was  not  unlawful;  in  that  view  he 
rightly  decided  that  the  count  for 
conspiracy  could  not  be  maintained. 
If  he  had  held  that,  although  the 
object  of  the  conspiracy  was  unlaw- 
ful, yet  if  the  overt  acts  were  not  so, 
because  they  would  not  have  been 
unlawful  if  done  by  one  individual 
without  any  conspiracy,  and  had  de- 
cided on  that  ground,  I  should  have 
differed.  I  am  conscious  that  I  have 
taken  more  of  your  Lordship's  time 
than  I  had  intended,  but  the  case  is  of 
real  importance  and  I  feel  that  such 
unlawful  conduct  as  has  been  pur- 
sued toward  Mr.  Leathern  demanded 
serious  attention.  I  think  the  law 
is  with  him,  and  that  the  damages 
awarded  by  the  jury  are  under  the 
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circumstances  very  moderate.  It  is 
at  all  times  a  painful  thing  for  any 
individual  to  be  the  object  of  the 
hatred,  spite  and  ill  will  of  any  one 
who  seeks  to  do  him  harm.  But 
that  is  as  nothing  compared  to  the 
danger,  and  alarm  created  by  a  con- 
spiracy formed  by  a  number  of  un- 
scrupulous enemies  acting  under  an 
illegal  compact  together  and  sepa- 
rately, as  often  as  opportunity  occurs 
regardless  of  law,  and  actuated  by 
malevolence,  to  injure  him  and  all 
who  stand  by  him.  Such  a  conspir' 
acy  is  a  powerful  and  dangerous  en- 
gine, which  in  this  case  has,  I  think, 
been  employed  by  the  defendants 
for  the  perpetration  of  organized 
and  ruinous  oppression.  I  think  the 
judgment  in  the  court  below  ought 
to  be  affirmed  and  this  appeal  dis- 
missed with  costs." 

Lord  Robertson  (read  by  Lord 
Davey  in  Lord  Robertson's  ab- 
sence) said:  "  My  Lords,  in  my 
opinion  the  judgment  appealed 
against  was  right  for  the  reasons 
given  by  Holmes,  L.  J." 

Lord  Lindley  (read  by  Lord 
Davey  in  Lord  Lindley's  absence) 
said  :  "  My  Lords  the  case  of 
Allen  V.  Flood  (  [1898]  A.  C.  1) 
has  so  important  a  bearing  on  the 
present  appeal  that  it  is  necessary 
to  ascertain  exactly  what  this  House 
really  decided  in  that  celebrated 
case.  It  was  an  action  by  two  work- 
men of  an  iron  company  against 
three  members  of  a  trade  union, 
namely,  Allen  and  two  others,  for 
maliciously,  wrongfully  and  with  in- 
tent to  injure  the  plaintiff,  procur- 
ing and  inducing  the  iron  company 
to  discharge  the  plaintiffs.  [1895]  2 
Q.  B.  22,  23;  [1898]  A.  C.  3.  The 
action  was  tried  before  Kennedy,  J., 
who  ruled  that  there  was  no  evi- 
dence to  go  before  the  jury  of  con- 
spiracy,   intimidation,   coercion  or 
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breacli  of  contract.  The  result  of 
the  trial  was  that  the  plaintiffs  ob- 
tained a  verdict  and  judgment 
against  Allen  alone.  He  appealed 
and  the  only  question  which  this 
House  had  to  determine  was  whether 
what  he  had  done  entitled  the  plain- 
tiffs to  maintain  their  action  against 
him.  What  the  jury  found  that  he 
had  done  was  that  he  had  mali- 
ciously induced  the  employers  of  the 
plaintiffs  to  discharge  them,  whereby 
the  plaintiffs  suffered  damage.  Dif- 
ferent views  were  taken  by  the  noble 
Lords  who  heard  the  appeal  as  to 
Allen's  authority  to  call  out  the 
members  of  the  union,  and  also  as 
to  the  means  used  by  Allen  to  induce 
the  employers  of  the  plaintiffs  to 
discharge  them  ;  but  in  the  opinion 
of  the  noble  Lords  who  formed  the 
majority  of  your  Lordship's  House, 
all  that  Allen  did  was  to  inform  the 
employers  of  the  plaintiffs  that  most 
of  their  workmen  would  leave  them 
if  they  did  not  discharge  the  plain- 
tiffs ( [1898]  A.  C.  p.  19,  Lord  "Wat- 
son; p.  115,  Lord  Herschell;  pp.  147- 
150,  Lord  Macnaghten;  pp.  161, 165, 
Lord  Shand  ;  p.  175,  Lord  Davey; 
p.  178  Lord  James).  There  being 
no  question  of  conspiracy,  intimi- 
dation, coercion,  or  breach  of  con- 
tract for  consideration  by  the  House, 
and  the  majority  of  their  Lordships 
having  come  to  the  conclusion  that 
Allen  had  done  no  more  than  I  have 
stated,  the  majority  of  the  noble 
Lords  held  that  the  action  against 
Allen  would  not  lie;  that  he  had  in- 
fringed no  right  of  the  plaintiffs ;  that 
he  had  done  nothing  which  he  had  no 
legal  right  to  do,  and  that  the  fact 
that  he  had  acted  maliciously  and 
with  intent  to  injure  the  plaintiffs 
did  not,  without  more,  entitle  the 
plaintiffs  to  maintain  the  action. 
My  Lords,  this  decision,  as  I  under- 
stand it,  establishes  two  proposi- 


tions; one  a  far-reaching  and  ex- 
tremely important  proposition  of 
law,  and  the  other  a  comparatively 
unimportant  proposition  of  mixed 
law  and  fact,  useful  as  a  guide  but  of 
a  very  different  character  from  the 
first.  The  first  and  important  prop- 
osition is  that  an  act  otherwise  law- 
ful, although  harmful,  does  not  be- 
come actionable  by  being  done 
maliciously  in  the  sense  of  proceed- 
ing from  a  bad  motive,  and  with 
intent  to  annoy  or  harm  another. 
This  is  a  legal  doctrine  not  new  or 
laid  down  for  the  first  time  in  Allen 
V.  Flood  (  [1898]  A.  0. 1) ;  it  had  been 
gaining  ground  for  some  time,  but 
it  was  never  before  so  fully  and  au- 
thoritatively expounded  as  in  that 
case.  In  applying  this  proposition 
care,  however,  must  be  taken  to  bear 
in  mind  first,  that  in  Allen  v.  Flood 
([1898]  A.  C.  1)  criminal  responsi- 
bility had  not  to  be  considered.  It 
would  revolutionize  criminal  law 
to  say  that  the  criminal  responsibil- 
ity for  conduct  never  depends  on  in- 
tention. Secondly,  it  must  be  borne 
in  mind  that  even  in  considering  a 
person's  liability  to  civil  proceedings 
the  proposition  in  question  only  ap- 
plies to  acts  otherwise  lawful,  i.  e., 
to  acts  involving  no  breach  of  duty 
or  in  other  words,  no  wrong  to  any 
one.  I  shall  refer  to  this  matter 
later  on.  The  second  proposition  is 
that  what  Allen  did  infringed  no 
right  of  the  plaintiffs,  even  though 
he  acted  maliciously  and  with  a  view 
to  injure  them.  I  have  already  stated 
what  he  did,  and  all  that  he  did,  in 
the  opinion  of  the  majority  of  the 
noble  Lords.  If  their  view  of  the 
facts  was  correct,  their  conclusion 
that  Allen  infringed  no  right  of  the 
plaintiffs  is  perfectly  intelligible  and 
indeed  unavoidable.  Truly  to  in- 
form a  person  that  others  will  annoy 
or  injure  him,  unless  he  acts  in  a 
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particular  way  cannot  of  itself  be 
actionable,  whatever  the  motive  or 
intention  of  the  informant  may  have 
been.  My  Lords,  the  questions 
whether  Allen  had  more  power  over 
the  men  than  some  of  their  Lord- 
ships thought,  and  whether  Allen  did 
more  than  they  thought,  are  mere 
questions  of  fact.  Neither  of  these 
questions  is  a  question  of  law  and 
no  court  or  jury  is  bound  as  a  matter 
of  law  to  draw  from  the  facts  before 
it  inferences  of  fact  similar  to  those 
drawn  by  noble  Lords  from  the  evi- 
dence relating  to  Allen  in  the  case 
before  them.  I  will  now  pass  to  the 
facts    of    this    case    and    consider 

(1)  what  the  plaintiff's  rights  were; 

(2)  what  the  defendant's  conduct 
was;  (3)  whether  that  conduct  in- 
fringed the  plaintiff's  rights.  For 
the  sake  of  clearness  it  will  be  con- 
venient to  consider  these  questions 
in  the  first  place  apart  from  the 
statute  which  legalises  strikes  and 
in  the  next  place  with  reference  to 
that  statute.  1.  As  to  the  plaintiff 's 
rights.  He  had  the  ordinary  rights 
of  a  British  subject.  He  was  at  lib- 
erty to  earn  his  own  living  in  his 
own  way  provided  he  did  not  violate 
some  special  law  prohibiting  hira 
from  so  doing  and  provided  he  did 
not  infringe  the  rights  of  other 
people.  This  liberty  involved  lib- 
erty to  deal  with  other  persons  who 
were  willing  to  deal  with  him.  This 
liberty  is  a  right  recognized  by  law; 
its  correlative  is  the  general  duty  of 
everyone  not  to  prevent  the  free  ex- 
ercise of  this  liberty,  except  so  far 
as  his  own  liberty  of  action  may 
justify  him  in  so  doing.  But  a  per- 
son's liberty  or  right  to  deal  with 
others  is  nugatory,  unless  they  are 
at  liberty  to  deal  with  him  if  they 
choose  to  do  so.  Any  interference 
with  their  liberty  to  deal  with  him 
affects  him.     If  such  interference  is 
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justifiable  in  point  of  law,  he  has  no 
redress.  Again,  if  such  interference 
is  wrongful,  the  only  person  who 
can  sue  in  respect  of  it,  is  as  a  rule, 
the  person  immediately  affected  by 
it;  another  who  suffers  by  it  has 
usually  no  redress;  the  damage  to 
him  is  too  remote,  and  it  would  be 
obviously  practically  impossible  and 
highly  inconvenient  to  give  legal 
redress  to  all  who  suffered  from  such 
wrongs.  But  if  the  interference 
is  wrongful  and  is  intended  to  dam- 
age a  third  person,  and  he  is  dam- 
aged in  fact — in  other  words,  if  he  is 
wrongfully  and  intentionally  struck 
at  through  others  and  is  thereby 
damnified — the  whole  aspect  of  the 
case  is  changed :  the  wrong  done  to 
others  reaches  him,  his  rights  are 
infringed  although  indirectly,  and 
damage  to  him  is  not  remote  or  un- 
foreseen, but  is  the  direct  conse- 
quence of  what  has  been  done.  Our 
law,  as  I  understand  it,  is  not  so 
defective  as  to  refuse  him  a  remedy 
by  an  action  under  such  circum- 
stances. The  cases  collected  in  the 
old  books  on  actions  on  the  case, 
and  the  illustrations  given  by  the 
late  Bowen,  L.  J.,  in  his  admirable 
judgment  in  the  Mogul  Steamship 
Company's  case  (23  Q.  B.  D.  613, 
614),  may  be  referred  to  in  support 
of  the  foregoing  conclusion,  and  I 
do  not  understand  the  decision  in 
Allen  V.  Flood  ([1898]  A.  C.  1)  to 
be  opposed  to  it.  If  the  above  rea- 
soning is  correct,  Lumley  v.  Gye 
(2  E.  &  B.  216)  was  rightly  decided, 
as  I  am  of  opinion  it  clearly  was. 
Further  the  principle  involved  in  it 
cannot  be  confined  to  inducements 
to  break  contracts  of  service  nor  in- 
deed to  inducements  to  break  any 
contracts.  The  principle  which  un- 
derlies the  decision  reaches  all 
wrongful  acts  done  intentionally  to 
damage  a  particular  individual  and 
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actually  damaging  him.  Temperton 
V.  Russell  { [1893]  1  Q.  B.  715)  ought 
to  have  beeu  decided  and  may  be 
upheld  on  this  principle.  That  case 
■was  very  much  criticised  in  Allen  v. 
JFlood  (  [1898]  A.  C.  1),  and  not 
vpitbout  reason;  for  according  to 
the  judgment  of  Lord  Esher,  the  de- 
fendant's liability  depended  on  mo- 
tive or  intention  alone,  whether 
anything  wrong  was  done  or  not. 
This  went  too  far,  as  was  pointed 
out  in  Allen  v.  Flood  ( [1898]  A.  C. 
1).  But  in  Temperton  v.  Bussell 
(  [1893]  1  Q.  B.  715),  there  was  a 
wrongful  act,  namely  conspiracy 
and  unjustifiable  interference  with 
Brentana,  who  dealt  with  the  plain- 
tiff. This  wrongful  act  warranted 
the  decision,  which  I  think  was 
right.  2.  I  pass  on  to  consider  what 
the  defendants  did.  The  appellant 
and  two  of  the  other  defendants 
were  the  officers  of  a  trade  union, 
and  the  jury  have  found  that  the 
defendants  wrongfully  and  mali- 
ciously induced  the  customers  of  the 
plaintiff  to  refuse  to  deal  with  him, 
and  maliciously  conspired  to  induce 
them  not  to  deal  with  him.  There 
were  similar  findings  as  to  inducing 
servants  of  the  plaintiff  to  leave 
him.  What  the  defendants  did  was 
to  threaten  to  call  out  the  union 
workmen  of  the  plaintiff  and  of  his 
customers  if  he  would  not  discharge 
some  non-union  men  in  his  employ. 
In  other  words,  in  order  to  compel 
the  plaintiff  to  discharge  some  of 
his  men,  the  defendants  threatened 
to  put  the  plaintiff  and  his  customers, 
and  persons  lawfully  working  for 
them,  to  all  the  inconvenience  they 
could  without  using  violence.  The 
defendants'  conduct  was  the  more 
reprehensible  because  the  plaintiff 
offered  to  pay  the  fees  necessary  to 
enable  his  non-union  men  to  become 
members  of  the  defendants'  union. 


but  this  would  not  satisfy  the  de- 
fendants. The  facts  of  this  case  are 
entirely  diffei'ent  from  those  which 
this  House  had  to  consider  in  Allen 
v.  Flood  ( [1898]  A.  C.  1).  In  the 
present  case  there  was  no  dispute 
between  the  plaintiff  and  his  men. 
None  of  them  wanted  to  leave  his 
employ.  Nor  was  there  any  dispute 
between  the  plaintiff's  customers 
and  their  own  men,  nor  between 
the  plaintiff  and  his  customers,  nor 
between  the  men  they  respectively 
employed.  The  defendants  called 
no  witnesses,  and  there  was  no  evi- 
dence to  justify  or  excuse  the  con- 
duct of  the  defendants.  That  they 
acted  as  they  did  in  furtherance  of 
what  they  considered  the  interests 
of  union  men  may  probably  be  fairly 
assumed  in  their  favour,  although 
they  did  not  come  forward  to  say  so 
themselves ;  but  that  is  all  that  can  be 
said  for  them.  No  one  can,  I  think, 
say  that  the  verdict  was  not  amply 
warranted  by  the  evidence.  I  have 
purposely  said  nothing  about  the 
black  list,  as  the  learned  judge  who 
tried  the  case  considered  that  the  evi- 
dence did  not  connect  the  appellant 
with  that  list.  But  the  black  list  was 
in  my  opinion,  a  very  important 
feature  in  the  case.  The  remaining 
question  is  whether  such  conduct 
infringed  the  plaintiff's  right  so  as 
to  give  him  a  cause  of  action.  In 
my  opinion,  it  plainly  did.  The  de- 
fendants were  doing  a  great  deal 
more  than  exercising  their  own 
rights;  they  were  dictating  to  the 
plaintiff  and  his  customers  and  serv- 
ants what  they  were  to  do.  The 
defendants  were  violating  their 
duty  to  the  plaintiff  and  his  cus- 
tomers and  servants,  which  was  to 
leave  them  in  the  undisturbed  en- 
joyment of  their  liberty  of  action 
as  already  explained.  What  is  the 
legal  justification  or  excuse  for 
2363 


COMBINATIONS   AND   CONSPIRACIES. 


such  conduct  ?  None  is  alleged, 
and  none  can  be  found.  This 
violation  of  duty  by  the  defend- 
ants resulted  in  damage  to  the 
plaintiff — not  remote,  but  immedi- 
ate and  intended.  The  intention  to 
injure  the  plaintiff  negatives  all 
excuses  and  disposes  of  any  ques- 
tion of  remoteness  of  damage. 
Tour  Lordships  have  to  deal  with 
a  case,  not  of  damnum  absque  in- 
juria, but  of  damnum  cum  injuria. 
Every  element  necessary  to  give  a 
cause  of  action  in  ordinary  prin- 
ciples of  law  is  present  in  this  case. 
As  regards  authorities,  they  were 
all  exhaustively  examined  in  the 
Mogul  Steamship  Go.  v.  Jfac- 
Gregor  {  [1892]  A.  C.  25),  and  Al- 
len V.  Flood  (  [1898]  A.  C.  1),  and  it 
is  unnecessary  to  dwell  upon  them 
again.  I  have  examined  all  those 
which  are  important,  and  I  venture 
to  say  that  there  is  not  a  single  de- 
cision anterior  to  Allen  v.  Flood 
(  [1898]  A.  C.  1),  which  is  far  from 
covering  this  case,  and  which  can 
only  be  made  to  cover  it  by  greatly 
extending  its  operation.  It  was 
contended  at  the  bar  that  if  what 
was  done  in  this  case  had  been  done 
by  one  person  only,  his  conduct 
would  not  have  been  actionable,  and 
that  the  fact  that  what  was  done  was 
effected  by  many  acting  in  concert 
makes  no  difference.  My  Lords, 
one  man  without  others  behind  hira 
who  would  obey  his  orders  coul(J 
not  have  done  what  these  defend- 
ants did.  Cue  man  exercising  the 
same  control  over  others  as  these 
defendants  had  could  .have  acted 
as  they  did,  and,  if  he  had  done  so, 
I  conceive  that  he  would  have  com- 
mitted a  wrong  towards  the  plain- 
tiff for  which  the  plaintiff  could 
have  maintained  an  action.  I  am 
aware  that  in  Allen  v.  Flood  (  [1898] 
A.  C.  1),  Lord  Hersohell  ( [1898]  A. 
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0.  128,  138),  expressed  his  opinion 
to  be  that  it  was  immaterial 
whether  Allen  said  he  would  call 
the  men  out  or  not.  This  may  have 
been  so  in  that  particular  case,  as 
there  was  evidence  that  Allen  had  no 
power  to  call  out  the  men,  and  the 
men  had  determined  to  strike  before 
Allen  had  anything  to  do  with  the 
matter.  But  if  Lord  Herschell 
meant  to  say  that  as  a  matter  of 
law  there  is  do  difference  between 
giving  information  that  men  will 
strike  and  making  them  strike,  or 
threatening  to  make  them  strike,  by 
calling  them  out  when  they  do  not 
want  to  strike,  I  am  unable  to  con- 
cur with  him.  It  is  all  very  well  to 
talk  about  peaceable  persuasion.  It 
may  be  that  in  Allen  v.  Flood 
([1898]  A.  C.  1),  there  was  nothing 
more,  but  here  there  was  very  much 
more.  What  may  begin  as  peace- 
able persuasion  may  easily  become, 
and  in  trades  union  disputes  gen- 
erally does  become,  peremptorily  or- 
dering, with  threats  open  or  covert 
of  very  unpleasant  consequences  to 
those  who  are  not  persuaded.  Call- 
ing workmen  out  involves  very  se- 
rious consequences  to  such  of  them 
as  do  not  obey.  Black  lists  are  real 
instruments  of  coercion,  as  every 
man  whose  name  is  on  one  soon  dis- 
covers to  his  cost.  A  combination 
not  to  work  is  one  thing,  and  is 
lawful.  A  combination  to  prevent 
others  from  working  by  annoying 
them  if  they  do,  is  a  very  different 
thing,  and  is  prima  facie  unlawful. 
Again,  not  to  work  one  self  is  lawful 
so  long  as  one  keeps  off  the  jjoor- 
rates,  but  to  order  men  not  to  work 
when  they  are  willing  to  work  is  an- 
other thing.  A  threat  to  call  men 
out  given  by  a  trade  union  official  to 
an  employer  of  men  belonging  to  the 
union  and  willing  to  work  with  him 
is  a  form  of  coercion,  intimidation. 
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molestation,  or  annoyance  to  them 
and  to  him  very  difficult  to  resist, 
and,  to  say  the  least,  requiring  justi- 
fication. None  was  offered  in  this 
case.  My  Lords,  it  is  said  that  con- 
duct which  is  not  actionable  on  the 
part  of  one  person  cannot  be  action- 
able if  it  is  that  of  several  acting  in 
concert.  This  may  be  so  where  many 
do  no  more  than  one  is  supposed  to 
do.  But  numbers  may  annoy  and 
coerce  where  one  may  not.  Annoy- 
ance and  coercion  by  many  may  be  so 
intolerable  as  to  become  actionable, 
and  produce'  a  result  which  one  alone 
could  not  produce.  I  ami  aware  of 
the  difficulties  which  surround  the 
law  of  conspiracy  both  in  its  crim- 
inal and  civil  aspects:  and  older 
views  have  been  greatly  and,  if  I 
may  say  so,  most  beneficially  modi- 
fled  by  the  discussions  and  decisions 
in  America  and  this  country. 
Amongst  the  American  cases  I 
would  refer  especially  to  Vegelahn 
v.  Guntner  (167  Mass.  92),  where  co- 
ercion by  other  means  than  violence, 
or  threats  of  it,  was  held  unlaw- 
ful. In  this  country  it  is  now  set- 
tled by  the  decision  of  this  House 
in  the  case  of  the  Mogul  Steam- 
ship Co.  ([1892]  A.  0.  25;  23  Q. 
B.  D.  598),  that  no  action  for  a 
conspiracy  lies  against  persons  who 
act  in  concert  to  damage  another 
and  do  damage  him,  but  who  at  the 
same  time  merely  exercise  their  own 
rights  and  who  infringe  no  rights  of 
other  people.  Allen  v.  Flood  (  [1898] 
A.  C.  1)  emphasises  the  same  doc- 
trine. The  principle  was  strikingly 
illustrated  in  the  Scottish  Co-opera- 
tive Society  v.  Glasgow  Fleshers'  As- 
sociation (35  Sc.  L.  R.  545),  which  was 
referred  to  in  the  course  of  the  ar- 
gument. In  this  case  some  butchers 
induced  some  salesmen  not  to  sell 
meat  to  the  plaintiffs.  The  means 
employed  were  to  threaten  the  sales- 


men that  if  they  continued  to  sell 
meat  to  the  plaintiffs  they,  the 
butchers,  would  not  buy  from  the 
salesmen.  There  was  nothing  un- 
lawful in  this,  and  the  learned  judge 
held  that  the  plaintiffs  shewed  no 
cause  of  action,  although  the  butch- 
ers' object  was  to  prevent  the  plain- 
tiffs from  buying  for  co-operative 
societies  in  competition  with  them- 
selves, and  the  defendants  were  act- 
ing in  concert.  The  cardinal  point 
of  distinction  between  such  cases 
and  the  present  is  that  in  them,  al- 
though damage  was  intentionally 
inflicted  on  the  plaintiffs,  no  one's 
right  was  infringed — no  wrongful 
act  was  committed;  whilst  in  the 
present  case  the  coercion  of  the 
plaintiff's  customers  and  servants, 
and  of  the  plaintiffs  through  them, 
was  an  Infringement  of  their  liberty 
as  well  as  his,  and  was  wrongful 
both  to  them  and  also  to  him,  as  I 
have  already  endeavoured  to  shew. 
Intentional  damage  which  arises 
from  the  mere  exercise  of  the  rights 
of  many  is  not,  I  apprehend,  ac- 
tionable by  our  law  as  now  settled. 
To  hold  the  contrary  would  be  un- 
duly to  restrict  the  liberty  of  one  set 
of  persons  in  order  to  uphold  the 
liberty  of  another  set.  According 
to  our  law,  competition,  with  all  its 
drawbacks,  not  only  between  indi- 
viduals, is  permissible,  provided  no- 
body's rights  are  infringed.  The 
law  is  the  same  for  all  persons, 
whatever  their  callings;  it  applies 
to  masters  as  well  as  to  men;  the 
proviso,  however,  is  all-important, 
and  it  also  applies  to  both,  and  lim- 
its the  rights  of  those  who  combine 
to  lock-out  as  well  as  the  rights  of 
those  who  strike.  But  coercion  by 
threats,  open  or  disguised,  not  only 
of  bodily  harm  but  of  serious  annoy- 
ance and  damage,  is  prima  facie,  at 
all  events,  a  wrong  inflicted  on  the 

2365 


COMBINATIONS   AND   CONSPIRACIES. 


persons  coerced;  and  in  considering 
■whether  coercion  has  been  applied 
or  not,  numbers  cannot  be  disre- 
garded. My  Lords,  the  appellant 
relied  on  several  authorities  be- 
sides those  already  referred  to, 
which  I  will  shortly  notice.  No  co- 
ercion of  the  plaintiff's  employer, 
customers,  servants,  or  friends  had 
to  be  considered  in  Kearney  v.  Lloyd 
(26  L.  K.  Ir.  268).  This  is  fully 
shown  in  the  various  judgments 
now  under  review.  In  Huttley  v. 
Simmons  ( [1898]  1  Q.  B.  181),  the 
plaintiff  was  a  cab-driver  in  the  em- 
ploy of  a  cab-owner.  The  defend- 
ants were  four  members  of  a  trade 
union  who  were  alleged  to  have  ma- 
liciously induced  the  cab-owner  not 
to  employ  the  plaintiff,  and  not  to 
let  him  have  a  cab  to  drive.  The 
report  does  not  state  the  means  em- 
ployed to  induce  the  cab-owner  to 
refuse  to  have  any  dealings  with  the 
plaintiff.  The  learned  judge  who 
tried  the  case  held  that  as  to  three 
of  the  defendants  the  plaintiff  had  no 
case.and  that  as  to  the  fourth,  against 
whom  the  jury  found  a  verdict, 
no  action  would  lie  because  he  had 
done  nothing  in  itself  wrong,  apart 
from  motive,  and  that  the  fact  that 
he  acted  in  concert  with  others  made 
no  difference.  It  is  difilcult  to  draw 
any  satisfactory  conclusion  from 
this  case,  as  the  most  material  facts 
are  not  stated.  I  conclude  this  part 
of  the  case  by  saying  that,  in  my 
opinion,  the  direction  given  to  the 
jury  by  the  learned  judge  who  tried 
the  case  was  correct,  so  far  as  the 
liability  of  the  defendants  turns  on 
principles  of  common  law,  and  that 
the  objection  taken  to  it  by  the  coun- 
sel for  the  appellant  is  untenable.  I 
mean  the  objection  that  the  learned 
judge  did  not  distinguish  between 
coercion  to  break  contracts  of  serv- 
ice, and  coercion  to  break  contracts 
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of  other  kinds,  and  coercion  not  to 
enter  into  contracts.  I  pass  now  to 
consider  the  effect  of  the  statute  38 
and  39  Vict.  c.  86.  This  act  clearly 
recognizes  the  legality  of  strikes 
and  lock-outs  up  to  a  certain  point. 
It  is  plainly  legal  now  for  workmen 
to  combine  not  to  work  except  on 
their  own  terms.  On  the  other  hand 
it  is  clearly  illegal  for  them  or  any 
one  else  to  use  force  or  threats  of 
violence  to  prevent  other  people 
from  working  on  any  terms  which 
they  think  proper.  But  there  are 
many  ways  short  of  violence,  or  the 
threat  of  it,  of  compelling  persons 
to  act  in  a  way  which  they  do  not 
like.  There  are  annoyances  of  all 
sorts  and  degrees ;  picketing  is  a  dis- 
tinct annoyance,  and  if  damage  re- 
sults is  an  actionable  nuisance  at 
common  law,  but  if  confined  merely 
to  obtaining  or  communicating  in- 
formation it  is  rendered  lawful  by 
the  Act  (S.  7).  Is  a  combination  to 
annoy  a  person's  customers,  so  as  to 
compel  them  to  leave  him  unless  he 
obeys  the  combination,  permitted  by 
the  Act  or  not?  It  is  not  forbidden  by 
S.  1,  is  it  permitted  by  S.  3  ?  I 
cannot  think  that  it  is.  The  court 
of  appeal  (of  which  I  was  a  mem- 
ber) so  decided  in  Lyons  v.  Wilkins 
(  [1896]  1  Ch.  811),  in  the  case  of 
Schoenthal,  which  arose  there,  and  is 
referred  to  in  judgment  of  Walker, 
L.  J. ,  at  p.  99,  of  the  printed  judg- 
ments in  this  case.  This  particular 
point  had  not  to  be  reconsidered 
when  Lyons  v.  Wilkins  (  [1899]  1 
Ch.  811)  came  before  the  court  of 
appeal  after  the  decision  in  Allen  v. 
Flood  (  [1869]  1  Ch.  255).  But 
Byrne,  J.,  modified  the  injunction 
granted  on  the  first  occasion  (  [1899] 
1  Ch.  258,  259),  by  confining  it  to 
watching  and  besetting.  He  might 
safely  have  gone  further  and  have 
restrained  the  use  of  other  unlaw- 
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f  ul  means ;  but  the  strike  was  then 
over,  and  his  modification  was  not 
objected  to  and  cannot  be  regax-ded 
as  an  authority  in  favour  of  the  ap- 
pellant's contention.  It  must  be 
conceded  that  if  what  the  defendants 
here  did  had  been  done  by  one  pei-- 
son  it  would  not  have  been  punish- 
able as  a  crime.  I  cannot  myself 
see  that  there  was  in  this  case  any 
trade  dispute  between  employers  and 
workmen  within  the  meaning  of  S.  3. 
I  am  not  at  present  prepared  to  say 
that  the  oificers  of  a  trade  union 
who  create  strife  by  calling  out 
members  of  the  union  working  for 
an  employer  with  whom  none  of 
them  have  any  dispute  can  invoke 
the  benefit  of  this  section  even  on 
an  indictment  for  conspiracy.  But 
assuming  that  there  was  a  trade  dis- 
pute within  the  meaning  of  S.  3, 
and  that  an  indictment  for  conspir- 
acy could  not  be  sustained  in  a  case 
like  this,  the  difierenoe  between  an 
indictment  for  a  conspiracy  and  an 
action  for  damages  occasioned  by  a 
conspiracy  is  very  marked  and  is 
well  known.  An  illegal  agreement, 
whether  carried  out  or  not,  is  the 
essential  element  in  a  criminal  case; 
the  damage  done  by  several  persons 
acting  in  concert,  and  not  the  crim- 
inal conspiracy,  is  the  important 
element  in  the  action  for  damages 
(1  Wm.  Saund.  2296.  230,  and  Bar- 
ber V.  Lesiter,  1  C.  B.  []Sr.  S.]  175). 
In  my  opinion,  it  is  quite  clear  that 
S.  3,  has  no  applications  to  civil  ac- 
tions :  it  is  confined  entirely  to  crim- 
inal proceedings.  Nor  can  I  agree 
with  those  who  say  that  the  civil 
liability  depends  on  the  criminality, 
and  that  if  such  conduct  as  is  com- 
plained of  has  ceased  to  be  criminal 


it  has  therefore  ceased  to  be  action- 
able. On  this  point  I  will  content 
myself  by  saying  that  I  agree  with 
Andrews,  J.,  and  those  who  con- 
curred with  him.  Itdoes  not  follow, 
and  it  is  not  true,  that  annoyances 
which  are  not  indictable  are  not  ac- 
tionable. The  law  relating  to  nui- 
sances, to  say  nothing  of  the  law 
relating  to  combinations,  shew  that 
many  annoyances  are  actionable 
which  are  not  indictable,  and  the 
principles  of  justice  in  which  this 
is  held  to  be  so  appear  to  me  to  ap- 
ply to  such  cases  as  these.  My 
Lords,  I  will  detain  your  Lordships 
no  longer;  Allen  v.  Flood  {  [1898] 
A.  C.  1)  is  in  many  respects  a  very 
valuable  decision,  but  it  may  be  eas- 
ily misunderstood  and  carried  too 
far.  Your  Lordships  are  asked  to  ex- 
tend it  and  to  destroy  that  individual 
liberty  which  our  laws  so  anxiously 
guard.  The  appellant  seeks  by 
means  of  Allen  v.  Mood  ( [1898]  A. 
C.  1),  aud  by  logical  reasoning 
based  upon  some  passages  in  the 
judgments  given  by  the  noble  Lords 
who  decided  it,  to  drive  your  Lord- 
ships to  hold  that  boycotting  by 
trades  unions  in  one  of  its  most  ob- 
jectionable forms  is  lawful,  and 
gives  no  cause  of  action  to  its  vic- 
tims although  they  may  be  pecunia- 
rily i-uiued  thereby.  My  Lords,  so 
to  hold  would  in  my  opinion  be  con- 
trary to  well-settled  principles  of 
English  law,  and  would  be  to  do 
what  is  not  yet  authorized  by  any 
statute  or  legal  decision.  In  my 
opinion  this  appeal  ought  to  be  dis- 
missed with  costs."  Order  appealed 
from  affirmed,  and  appeal  dismissed 
with  costs. 
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§  2254.  Legal  tender  acts. — By  tliese  acts  which  created  a 
new  legal  tender,  United  States  treasury  notes  were  made  a 
legal  tender  in  payment  of  private  debts.  The  question  as  to 
the  constitutionality  of  these  acts  was  considered  both  by  the 
state  courts  and  by  the  United  States  supreme  court,  and  they 
were  generally  sustained  as  constitutional.'  The  constitu- 
tional power  of  congress  to  pass  such  acts,  thus  creating  a 
double  legal  tender  in  payment  of  private  debts,  was  subse- 
quently sustained  by  the  United  States  supreme  court,  it  being 
declared  that  congress  had  such  power  in  time  of  peace  as  well 


1  Legal  Tender  Cases,  11  Wall.  (U. 
S.)  457;  12  Wall.  (U.  S.)  421;  Lick 
V.  Faulkner,  25  -Cal.  404;  Wood  v. 
BuUens,  6  Allen  (Mass.),  516;  Appel 
V.  Woltman,  38  Mo.  194;  Mayer  v. 
Koosevelt,  27  N.  Y.  400;  Laughlinv. 
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Northfield  Bank,  39  Vt.  46;  Legal 
Tender  Acts.  See  Act  Feb.  25, 1862, 
12  U.  S.  St.  at  L.  345;  Act  March  3, 
1863,  12  U.  S.  St.  at  L.  709;  Act 
June  30,  1864,  13  U.  S.  St.  at  L.  218. 
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as  in  time  of  war.'  But  in  a  case  in  New  York  it  was  decided 
that  such  acts  related  to  debts  arising  on  contract,  and  that  the 
recognition  of  the  difference  between  coin  and  currency  in  other 
relations  was  not  thereby  forbidden,  and  that  while  a  bond  or 
security  might  be  discharged  in  legal  tender  notes,  yet  the 
plaintiff  was  not  thereby  concluded  upon  the  question  of  value 
in  an  action  for  conversion  thereof.^ 


§  3255.  Contracts  payable  in  gold — Effect  of  legal  ten- 
der acts. — A  question  arose  upon  the  passage  of  the  legal 
tender  acts  as  to  their  effect  upon  contracts  which  were  paya- 
ble in  gold  or  silver,  and  whether  such  contracts  would  be  sat- 
isfied by  a  payment  in  legal  tender  notes.  In  some  cases  which 
arose  in  the  state  courts  the  view  that  they  might  be  so  paid 
was  favored.^  The  United  States  supreme  court,  however,  de- 
termined that  where  a  contract  is  payable  in  gold  or  silver,  it 
should  be  satisfied  by  a  payment  in  such  medium,"  and  that  for 
a  breach  of  the  contract  the  damages  therefor  should  be  so  as- 
sessed,' even  though  the  contract  was  made  after  the  passage 
of  the  legal  tender  acts.'  In  this  connection  it  was  said  by 
Mr.  Chief  Justice  Chase,^  in  Butler  v.  Horwitz  :  "We 
find  two  descriptions  of  lawful  money  in  use  under  acts 
of  Congress,  in  either  of  which  damages  for  nonperform- 
ance of  contracts,  whether  made  before  or  since  the  pas- 
sage of  the  currency  acts,  may  be  properly  assessed  in  the 
absence  of  any  different  understanding  or  agreement  be- 
tween the  parties.  But  the  obvious  intent  in  contracts  for  the 
payment  or  delivery  of  coin  or  bullion,  to  provide  against  fluc- 
tuations in  the  medium  of  payment,  warrants  the  inference  that 


2  Legal  Tender  Case,  110  U.  S.  421. 

BSimkms  v.  Low,  54  N.  Y.  179. 

*  Spear  V.  Alexander,  42  Ala.  572; 
Theyer  v.  Hedges,  23  Ind.  141; 
Warnebold  v.  Scbictlng,  16  Iowa, 
243;  Jump  v.  Peltier,  18  La.  Ann. 
193;  Rodes  v.  Bronson,  34  N.  Y.  649; 
Laughlin  v.  Harvey,  52  Pa.  St.  9. 

6  Trebilcock  v.  Wilson,  12  Wall.  (U. 

S.)  687;  Bronsen  v.  Kodes,  7  Wall. 

(IJ.  S.)  229;  19  L.  Ed.  149.    See  also 

Otis  V.  Haseltine,  27  Cal.  80;  Bowen. 
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V.  Darby,  14  Fla.  202;  McGoon  v. 
Shirk,  54  111.  408;  Cram  v.  Webb,  9 
Abb.  Prac.  jST.  S.  (IST.  Y.)  245;  Kan- 
kin  v.  Dematt,  61  Pa.  St.  263;  Frank 
V.  Cahoun,  59  Pa.  St.  381 ;  Bobo  v. 
Goss,  1  Rich.  (S.  C.)  262. 

8  Butler  V.  Horwitz,  7  Wall.  (U 
S.)  258;  19  L.  Ed.  149. 

'  The  Emily  B.  Souder,  Fed.  Gas. 
No.  4281 ;  5  Ben.  144,  aff' g  17  Wall. 
(U.S.)  666;  21  L.  Ed.  683. 

6  7  Wall.  (U.  S.)  258;  19L.  Ed.  149. 
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it  was  the  understanding  of  the  parties  that  such  contracts 
should  be  satisfied,  whether  before  or  after  judgment,  only  by 
tender  of  coin,  while  the  absence  of  any  express  stipulation,  as 
to  description,  in  contracts  for  payment  of  money,  generally 
warrants  the  opposite  inference  of  an  understanding  between 
the  parties  that  such  contracts  may  be  satisfied,  before  or  after 
judgment,  by  the  tender  of  any  lawful  money.  This  inference 
as  to  contracts  made  previous  to  the  passage  of  the  acts  mak- 
ing United  States  notes  a  legal  tender,  is  strengthened  by  the 
consideration  that  those  acts  not  only  do  not  prohibit,  but  by 
strong  implications  sanction  contracts  made  since  their  passage 
for  payment  of  coin,  and  consequently,  taken  in  connection 
with  the  provision  of  the  act  of  1792,  concerning  money  of  ac- 
count, require  that  damages  upon  such  contracts  be  assessed  in 
coin  and  judgment  rendered  accordingly.  .  .  .  We  are  of  the 
opinion,  therefore,  that  under  the  existing  laws  of  which,  in 
respect  to  legal  tender,  the  constitutionality  is,  we  repeat,  in 
this  case  assumed,  damages  may  be  properly  assessed  and  judg- 
ments rendered,  so  as  to  give  full  effect  to  the  intention  of  the 
parties  as  to  the  medium  of  payment.  When,  therefore,  it  ap- 
pears to  be  the  clear  intent  of  a  contract  that  payment  or  sat- 
isfaction shall  be  made  in  gold  and  silver,  damages  should  be 
assessed  and  judgment  rendered  accordingly.  It  follows  that 
in  the  case  before  us  the  judgment  was  erroneously  entered. 
The  damages  should  have  been  assessed  at  the  sum  agreed  to 
be  due,  with  interest,  in  gold  and  silver  coin,  and  judgment 
should  have  been  entered  in  coin  for  that  amount,  with  costs." 
So  on  a  lease  where  a  yearly  rent  of  "  four  ounces,  two  pen- 
nyweights and  twelve  grains  of  pure  gold  in  coined  money  " 
was  reserved  (equivalent  at  the  time  when  the  lease  was  made 
to  eighty  dollars  per  annum,  and  at  the  time  when  suit  was 
brought  to  eighty-seven  dollars  and  twenty-five  cents  per  an- 
num), it  was  determined  that  judgment  should  be  entered  for 
coined  dollars  and  part  of  coined  dollars,  and  not  for  United 
States  notes  (made  by  statutes  of  the  United  States  a  legal 
tender),  and  equivalent  in  market  value  to  the  value  in  coined 
money  of  the  stipulated  weight  of  pure  gold.'  So,  again,  it 
was  decided  that  where  a  party  entitled  to  recover  a  certain 

'Dewing  v.  Sears,  11  Wall.  (U.  S.)  379. 
2370 


PAYMENT.  §§  2256, 2257 

amount  in  gold  coin  takes,  with  the  approbation  of  the  court, 
a  judgment  which  may  be  discharged  in  currency,  the  judg- 
ment should  be  for  a  sum  equivalent  in  value  to  the  specified 
amount  of  that  coin  as  bullion.*" 

§  3256.  Contracts  payable  in  gold,  silver,  specie  or  its 
equivalent. — Where  a  contract  is  by  its  terms  made  payable 
in  gold,  "  or  the  equivalent  thereof  in  United  States  legal  ten- 
der notes,"  it  has  been  decided  that  payment  in  legal  tender 
notes  dollar  for  dollar  is  sufficient  though  the  commercial 
value  of  such  notes  may  not  be  equal  to  the  same  number  of 
gold  dollars."  And  where  a  bill  of  exchange  was  payable  in 
"specie  or  its  equivalent  "  it  was  decided  that  payment  thereof 
might  be  made  in  legal  tender  notes  .^^ 

§  2357.  Contracts  payable  in  foreign  currency  or  coin. — 

In  an  action  to  recover  damages  for  the  nonperformance  of  a 
contract  to  pay  money,  such  contract  to  be  performed  in  a 
foreign  jurisdiction,  the  proper  measure  of  damages  is,  it  has 
been  determined,  such  sum  in  the  currency  of  the  place  where 
the  suit  is  brought,  as  most  nearly  approximates  to  that  which 
the  plaintiff  would  be  entitled  to  recover  in  the  country  where 
the  debt  is  payable.'^  So  it  has  been  declared  by  Mr.  Story : " 
"  The  proper  mle  would  seem  to  be,  in  all  cases,  to  allow  that 
sum  in  the  currency  of  the  country  where  the  suit  is  brought, 
which  should  approximate  most  nearly  to  the  amount  to  which 
the  party  is  entitled  in  the  country  where  the  debt  is  payable, 
calculated  by  the  real  par  and  not  by  the  nominal  par,  of  ex- 
change." So  in  a  case  in  Maine,'^  in  which  it  appeared  that 
the  defendant  had  agreed  in  England  to  pay  a  commission  of 
five  per  cent  to  the  plaintiffs  on  the  charter  of  a  vessel  hired 
for  thirty-three  thousand  three  hundred  dollars  in  hard  Spanish 
dollars,  which  would  be  sixteen  hundred  and  sixty-five  dollars. 


1"  Gregory  v.  Morris,  96  U.  S.  619. 

11  Killough  V.  Alford,  32  Tex.  457. 

12  Jones  V.  Smith,  48  Barb.  (N. 
Y.)552. 

IS  Grunwald  v.  Freese  (Cal.),  34 
Pac.  73;  Nickersou  v.  Soesman,  98 
Mass.  364;  Benners  v.  Clemens,  58 


Pa.  St.  24;  Cash  v.  Kennlon,  11  Ves. 
315.  Examine  Sheehaa  v.  Dalrym- 
ple,  19  Mich.  239;  Fabbrl  v.  Kalb- 
fleisch,  52  N.  Y.  28. 

1*  Conflict  of  Laws,  sec.  309. 

16  Stringer  v.  Coombs,  62  Me.  160; 
16  Am.  Eep.  414. 
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and  in  which  case  the  only  question  was  whether  this  amount 
should  be  paid  in  currency  or  in  hard  Spanish  dollars  or  their 
equivalent,  it  was  decided  that  the  brokerage  should  be  paid 
in  United  States  coin,  equivalent  to  that  sum  in  hard  Spanish, 
dollars,  with  interest  from  the  day  it  was  payable  and  that  ex- 
ecution should  issue  specifically  for  the  coin.  "  The  contract 
was  made  in  London  and  the  parties  must  be  governed  by  the 
law  of  the  place.  The  plaintiffs  were  there  entitled  to  five  per 
cent  of  the  freight  computed  at  the  rate  specified  in  the  char- 
ter party.  ...  If  the  debt  is  paid  here,  the  plaintiffs  should 
receive  what  their  five  per  cent  was  worth  at  the  time 
when  and  the  place  where,  it  was  payable,  in  the  currency  of 
this  country  and  interest.  Nothing  less  would  be  just  or 
would  be  a  full  compensation.  ...  If  the  currency  of  the 
country  has  become  depreciated,  then  depreciation  ought  to  be 
allowed  for.  Without  that  is  done  justice  is  not  done.  The 
party  to  whom  the  debt  is  due  fails  to  receive  tlie  amount 
which  is  his  due.  If  the  contract  were  for  specific  articles,  the 
measure  of  which  though  nominally  the  same  were  really 
different,  would  any  doubt  that  the  measure  in  use  in  the 
country  where  the  contract  was  to  be  performed,  would  be  the 
one  which  is  to  govern  in  that  where  it  is  sought  to  be  enforced. 
But  the  principle  must  be  the  same  whether  it  applies  to  a 
measure  of  quantity  or  one  of  value.  As  the  contract  was 
made  and  was  to  be  performed  in  England,  the  legal  tender 
acts  of  the  United  States  are  inapplicable.  The  plaintiffs,  if 
they  were  to  be  paid  in  currency,  would  therefore  be  entitled 
to  a  sum  equivalent  in  value  to  the  debt  due  at  the  time  and 
place  when  and  where  it  was  payable.  ...  It  is  well  known 
that  legal  tender  notes  are  of  variable  and  fluctuating  value. 
The  plaintiffs  are  entitled  to  payment  in  coin,  or  in  currency 
equivalent  in  value  to  the  coin  when  and  where  the  debt  was 
payable.  The  value  of  legal  tender  notes  may  change  between 
the  date  of  a  writ  and  the  rendition  of  judgment,  between  the 
date  of  an  execution  and  any  service  thereon.  If  judgment 
were  to  be  rendered  for  the  amount  due  in  the  currency  of  the 
country,  the  plaintiffs  might  receive  more  or  less  than  was 
due  as  the  currency  should  oscillate  in  value.  Accordingly 
the  courts  of  the  United  States  have  recognized  the  fact  that 
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there  are  two  descriptions  of  lawful  money  under  the  acts  of 
congress. ^^  To  avoid  the  fluctuations  in  value  of  legal  tender 
notes  as  compared  with  gold  and  silver  coin  they  have  ordered, 
when  the  contract  is  payable  in  gold  and  silver  coin  or  specie 
that  executions  shall  issue  payable  in  gold  and  silver."  The 
courts  of  various  states  following  the  principles  adopted  and 
acted  upon  by  the  United  States  have  ordered  similar  judg- 
ments and  executions.^  The  contract  in  the  present  case  was 
to  pay  the  freight  at  a  certain  specified  rate.  It  can  only 
be  exactly  performed  by  a  payment  according  to  its  terms. 
Equivalent  value  will  not  do  justice.  To  this  end  judgment 
should  be  entered  specifically  for  the  current  coin  of  the 
United  States  and  execution  should  so  issue  for  the  debt."  " 

§  2268.  Contract  payable  in  confederate  money — Measure 
of  damages. — The  question  as  to  the  measure  of  damages  in 
an  action  to  enforce  a  bond  where  the  contract  was  made  on 
the  basis  of  confederate  money  arose  in  the  case  of  a  bond 
which  was  given  in  Virginia,  in  1863,  and  which  was 
payable  in  two  years.  Confederate  money  at  the  time  the  bond 
became  due  was  worthless  and  it  was  determined  by  the  United 
States  supreme  court  that  the  value  of  such  money  when  the 
contract  was  made  afforded  the  proper  measure  of  damages.^ 
It  was  said  by  Mr.  Justice  Field  in  Effinger  v.  Kenney,^^ 
"  The  contract  of  sale  which  is  the  subject  of  consideration  in 
this  case,  was  made  in  Virginia,  between  citizens  of  that  state, 
pending  the  late  civil  war,  and  with  reference  to  notes  of  the 
confederate  states  as  the  standard  of  value.  These  notes  had 
at  that  time,  almost  entirely  superseded  the  use  of  coin,  and 
they  constituted  the  principal  currency  within  those  states. 
Not  only  the  ordinary  purchases  of  the  necessaries  of  life,  but 
contracts  of  every  description,  which  were  to  be  performed 
there  were  made  with  reference  to  them.     Such  contracts  were 


1^  Citing  Bronson  v.  Eodes,  7 
Wall.  (U.  S.)  229;  Butler  v.  Horwitz, 
7  Wall.  (U.  S.)  258. 

1'  Citing  Trebilcock  v.  Wilson,  12 
Wall.  (U.  S.)  687. 

18  Citing  Phillips  v.  Dugan,  1  Ohio 
St.  466;  Independent  Ins.  Co.  v. 
Thomas,  104  Mass.  192. 


i^Id.,  per  Appleton,  C.  J. 

soEffinger  v.  Kenney,  115  U.  S. 
566.  Examine  Eives  v.  Duke,  105 
U.  S.  1.32;  Bailey  v.  Stroud,  26  W. 
Va.  614. 

21 115  U.  S.  566. 
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not  invalid  between  the  parties  because  payable  in  those  notes, 
when  not  made  in  aid  of  the  insurrectionary  government. 
.  .  .  The  several  decisions  mentioned,^  with  one  exception, 
were  rendered  by  the  court  with  the  concurrence  of  all  its 
members.  In  the  excepted  case  only  one  judge  dissented.  It 
would  seem,  therefore,  to  be  no  longer  open  to  question,  that 
where  contracts  were  made  in  the  insurgent  states,  during  the 
war  between  residents  of  these  states,  with  reference  to  con- 
federate notes  as  a  standard  of  value  and  were  not  designed  to 
aid  the  insurrectionary  government,  they  may  be  enforced  in 
our  courts ;  and  that  the  value  of  the  contracts  is  to  be  deter- 
mined by  the  value  of  the  confederate  notes  in  lawful  money 
of  the  United  States."  Again,  in  another  case  in  which  a  simi- 
lar question  arose  it  was  determined  that  a  decree  or  a  judg- 
ment when  rendered  upon  a  contract  payable  in  confederate 
treasury  notes,  should  be  for  a  sum  equal  to  the  value  of  these 
notes  not  in  the  gold  coin  but  in  the  legal  tender  currency  of 
the  United  States  at  the  time  when  and  the  place  where  they 
were  payable.*^ 

§  2259.  Payment  by  labor  or  services — Measnre  of  dam- 
ages.— In  a  case  in  North  Carolina  the  question  arose  as  to  the 
measure  of  damages  for  the  breach  of  a  contract  by  the  defend- 
ant who  was  a  judgment  creditor  of  the  plaintifE  to  permit  the 
latter  to  pay  the  judgment  by  grinding  a  quantity  of  corn  to 
be  furnished  by  the  former.  A  portion  of  the  corn  was  deliv- 
ered but  the  defendant  declined  to  deliver  more  and  proceeded 
to  collect  the  balance  of  the  debt  out  of  the  plaintiff  under 
execution.  It  was  determined  in  this  case  that  the  proper 
measure  of  damages  was  the  difference  between  the  cost  of 
grinding  the  corn  and  the  contract  price  and  that  it  was  not 
error  for  the  court  to  refuse  to  charge  that  "  the  actual  loss 
sustained  by  defendants'  breach  of  contract  was  the  true  meas- 
ure of  damages,  and  if  the  plaintiff,  after  defendants'  refusal  to 
deliver  corn,  did  receive  from  others  employment  for  such  part 


2*  Referring  to  the  folio-wing  cases 
■which  have  been  cited  and  reviewed 
in  the  opinion.  Thorington  v. 
Smith,  8  Wall.  (U.  S.)  1;  Wilming- 
ton &  W.  E.  Co.  V.  King,  91  U.  S. 
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Rives  V.  Duke,  105  U.  S.  132. 

23Bissell  V.   Heyward,   96    U.   S. 
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of  his  machinery  as  would  have  been  occupied  in  performing 
his  contract  with  defendant  or  by  reasonable  effort  might  have 
received  such  employment,  the  profit  that  was  or  might  have 
been  thus  made  must  be  deducted  from  the  profit  he  would 
have  made  had  defendant  performed  his  contract  in  order  to 
ascertain  the  actual  damage,  "  since  there  was  no  evidence  to 
which  such  a  doctrine  was  applicable  and  it  was  incumbent  on 
the  defendant  to  adduce  such  evidence  if  any  existed.^  It  was 
said  by  the  court  in  this  case  :  "  The  judge  told  the  jury  that 
the  measure  of  damages  was  the  difference  between  the  cost 
of  grinding,  and  the  contract  price  ;  and  the  jury  as  has  been 
seen,  found  this  difference  to  be  five  cents  per  bushel.  We 
think  it  is  now  well  established  that  the  profits  which  a  plain- 
tiff would  have  made  if  the  contract  had  been  complied  with 
is  the  measure  of  damages  for  its  breach,  in  cases  like  the 
present.  There  are  of  course  cases  not  within  the  rule  as 
where  the  profits  are  speculative  and  incapable  of  accurate  as- 
certaiment,  or  so  remote  that  they  cannot  be  supposed  to  have 
been  within  the  contemplation  of  the  parties,  or,  where  they 
depended  on  facts  of  which  the  defendant  had  no  notice,  and 
which  therefore  could  not  have  been  within  their  contempla- 
tion. ...  It  is  suggested,  however,  that  the  instructions 
of  the  judge  as  to  the  measure  of  damages,  though  correct  as 
far  as  they  went,  were  erroneous  in  this,  they  ought  to  have 
stated  that  the  actual  loss  sustained  by  defendant's  breach  of 
contract  was  the  true  measure  of  damages,  and  if  the  plaintiff 
after  defendants'  refusal  -to  deliver  corn  to  be  ground  under  the 
contract,  did  receive  from  other  persons  employment  more  or 
less  lucrative  for  such  part  of  his  machinery  as  would  have 
been  occupied  in  performing  his  contract  with  the  defendant 
or  by  reasonable  effort  on  his  part  might  have  received  such 
employment,  the  profit  that  was  or  might  have  been  thus  made, 
must  be  deducted  from  the  profit  he  would  have  made  had  de- 
fendant performed  his  contract.  In  order  to  ascertain  the  actual 
damage,  we  think  the  instructions  given  would  not  have  been 
erroneous  with  this  or  some  equivalent  addition,  and  that  they 
would  have  been  positively  erroneous  without  it,  if  there  had 

2*  Oldham  v.  Kerohner,  79  N.  C.  106;  28  Am.  Eep.  302. 
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been  anything  in  the  evidence  to  which  such  a  doctrine  was 
applicable."  ® 

§  2260.  Payment  in  goods,  merchandise  or  specific  arti- 
cles.— A  payment  or  satisfaction  of  an  obligation  may  be  good 
where  made  in  goods,  merchandise  or  specific  articles  either  in 
pursuance  of  a  prior  agreement  that  it  may  be  so  made,  or 
where  accepted  as  a  payment  or  by  subsequent  agreement  is  so 
construed.'^  And  where  it  is  agreed  that  specific  articles  shall 
be  given  and  accepted  in  satisfaction  of  a  claim,  it  is  decided 
that  the  measure  of  damages  for  a  breach  of  the  contract  to 
receive  such  articles  will  be  the  difference  between  the  market 
and  the  contract  price  of  the  property  at  the  time  fixed  for 
delivery.^ 


§  2261.  Payment  by  note. — The  giving  and  acceptance  of 
a  note  does  not  in  the  absence  of  an  agreement  to  that  effect 
operate  as  a  payment  or  discharge  of  the  original  debt  or  cause 
of  action,  it  being  generally  regarded  as  a  conditional  payment 
to  become  binding  when  it  shall  have  been  paid.^     But  a  note 


25  Per  Rodman,  J. 

28  Smith  V.  Hobleman,  12  Neb.  502; 
Locke  V.  Andres,  7  Ired.  (N.  C.)  159; 
Copes  V.  Perkins,  6  Tex.  150. 

2'  Billings  V.  Vanderbeck,  23  Barb. 
(N.  T.)  546. 

28  The  Kimball,  3  Wall.  (U.  S.)  37; 
Lyman  v.  Bank,  12  How.  (U.  S. )  225 ; 
Bank  of  U.  S.  v.  Daniel,  12  Peters  (U. 
S.),  32;  Peter  V.  Beverly,  10  Peters 
(IT.  S. ),  532  ;  Sheehy  v.  Mandeville, 
9  Cranch(U.  S.),  253;  Lowcnsteinv. 
Bresler,  109  Ala.  326;  19  So.  860;  13 
Bkg.  L.  J.  519;  Marshall  v.  Mar- 
shall, 42  Ala.  149 ;  Fickling  v.  Brewer, 
38  Ala.  685;  Mooring  v.  Mobile  Ma- 
rine Ins.  Co.,  27  Ala.  254;  Trotter  v. 
Crockett,  2  Port.  (Ala.)  401;  Aiken 
V.  Peters,  45  Ark.  313;  Brugnan  v. 
McGrine,  32  Ark.  733  ;  Griffith  v. 
Grogan,  12  Cal.  317;  Norton  v.  Para- 
gon Oil  Can  Co.,  98  Ga.  468;  25  S.  E. 
501;  Union  Nat.  Bank  v.  Post,  64 
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111.  App.  407;  Davis  &  K.  B.  &  M. 
Co.  V.  Montrose  Butter  &  C.  Co.,  59 
111.  App.  573;  Wilhelm  V.  Schmidt, 
84  III.  183;  Bradbury  v.  Von  Pelt,  4 
Kan.  App.  571;  45  Pac.  1105;  Har- 
land  V.  Wingate,  2  J.  J.  Marsh.  (Ky.) 
138;  Sneedv.  Wiester,  2  A.  K.  Marsh 
(Ky.)  277;  Johnson  v.  Johnson,  11 
Mass.  339;  Thacher  v.  Curtis,  6 
Mass.  358;  Watkins  v.  Hill,  8  Pick. 
(Mass.)  522;  Howard  v.  Jones,  33 
Miss.  583;  Steamboat  Charlotte  v. 
Hammond,  9  Miss.  59;  Wiles  v.  Rob- 
inson, 80  Mo.  47;  Doebling  v.  Loos, 
45  Mo.  150;  Kenniston  v.  Avery,  16 
N.  H.  117;  Coburn  v.  Odell,  10  Post. 
(N.  H.)  540;  State,  Joslin,  v.  Giese, 
59  N.  J.  L.  130;  36  Atl.  680;  Middle- 
sex T.  Thomas,  20  N.  J.  Eq.  39;  Her- 
old  V.  Fleming,  17  Misc.  (N.  Y.)  581; 
40N.  Y.  Supp.  390;  Elwood  v.  Die- 
fendorf,  5  Barb.  (N.  Y.)  398;  Tobey 
V.  Barber,  5  Johns.  (N.  Y.),  68;  Her- 
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may  constitute  a  payment  where  it  was  given  and  accepted  as 
such,^  and  this  appears  to  have  been  the  intention  of  the  par- 
ties.^ And  tlie  question  whether  a  note  was  given  and  accepted 
absolutely  as  a  payment  is  one  of  fact  for  the  jury  to  determine.^' 
A  forged  or  worthless  note,  however,  will  not  operate  as  a  pay- 
ment or  extinguishment  of  a  debt  or  obligation.^  And  it  is 
a  general  rule  that  if  one  indebted  to  another  by  a  note  give 
another  note  to  the  same  person  for  the  same  sum  without  any 
new  consideration,  the  second  note  shall  not  be  deemed  a  satis- 
faction of  the  first  unless  so  intended  and  accepted  by  the  cred- 
itor.^ It  has,  however,  been  determined  that  the  original  lia- 
bility will  be  extinguished  by  the  acceptance  of  negotiable 
paper  therefor  and  the  giving  of  a  receipt  in  discharge  of  the 
same  unless  it  appears  that  such  was  not  the  intention  of  the 
parties.^  So  again,  it  has  been  decided  that  where  a  note  is 
surrendered  to  the  maker  by  the  payee  and  the  latter  accepts  the 
note  of  a  third  party  in  its  stead  as  payment,  the  original  debt 
will  be  extinguished.^  But  where  a  note  of  a  third  person  is 
accepted  as  payment  and  in  full  satisfaction  of  an  obligation 
on  the  express  condition  that  the  note  shall  be  paid  at  maturity 
and  not  otherwise,  the  creditor  may  in  case  it  is  not  so  paid 
claim  that  the  contract  has  been  broken  and  claim  the  whole 


ring  V.  Sanger,  3  Johns.  Cas.  (N.  T.) 
71;  Berlin  Iron  Bridge  Co.  v.  Bonta, 
180  Pa.  St.  448;  36  Atl.  867;  40  W. 
N.  C.  127;  McGinn,  2  Watts  (Pa.), 
121;  Otto  V.  Halfi,  89  Tex.  384;  34 
S.  W.  910;  Heath  v.  White,  3  Utah, 
474;  Duggan  v.  Pacific  Boom  Co.,  6 
Wash.  593;  34  Pac.  157;  36  Am.  St. 
Rep.  182;  Blunt  v.  Walker,  11  Wis. 
334;  Patterson  v.  McDougall  Distill- 
ing Co.,  26  N.  S.  209. 

"^  Ahercrombie  v.  Mosely,  9  Port. 
(Ala.)  145;  Corastock  v.  Smith,  2 
Shep.  (Me.) 202;  Slooumb  v.  Holmes, 
IHow.  (Miss.)  139;  Hall  v.  Union 
Pav.  Co.,  3  Ohio  Dec.  218;  2  Ohio  N. 
P.  71;  Watson  v.  Owens,  1  Rich.  (S. 
C.)  111. 

80  Comstock  V.  Smith,  10  Shep. 
(Me.)  202. 


'1  Lyman  v.  United  States  Bank, 
12  How.  (U.  S.)  225;  Bonnell  v. 
Chamberlain,  26  Conn.  487;  White 
V.  Jones,  38  111.  159;  Johnson  v. 
Cleaves,  15  N.  H.  332;  Johnson  v. 
Weed,  9  Johns.  (N.  Y.)  310;  Brown 
V.  Scott,  51  Pa.  St.  357. 

^  United  States  Bank  v.  Bank  of 
Georgia,  10  Wheat.  (U.  S.)  333; 
Semmes  v.  Wilson,  5  Cranch  C.  C. 
385;  Vollier  v.  Ditson,  74  Me.  553; 
Watson's  Exrs.  v.  McLaren,  19  Wend. 
(N.  Y.)557. 

S3  Hart  V.  Boiler,  15  Serg.  &  R.  (Pa.) 
162;  16  Am.  Dec.  536. 

8*  Milliken  v.  Whitehouse,  49  Me. 
527. 

85  Dennis  v.  Williams,  40  Ala.  633. 
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amount  of  the  original  debt.^  And  it  has  been  decided  that 
where  paper  is  accepted  in  payment  of  an  obligation,  the  one 
taking  it  must,  if  he  finds  that  it  is  forged,  give  notice  or  re- 
turn the  same  within  a  reasonable  time.^ 

§  2262.  Payment  by  bill  of  exchange.— The  acceptance  by 
a  creditor  of  a  bill  of  exchange  will  not  as  a  general  rule  op- 
erate as  a  payment  or  satisfaction  of  a  pre-existing  debt,  unless 
it  appears  that  it  was  accepted  as  such,*  in  which  case  the 
original  debt  will  be  discharged,^  as  it  may  also  where  the 
amount  of  the  bill  is  lost  by  the  negligence  of  the  one  to  whom 
it  was  transmitted.* 

§  2263.  Payment  by  check. — The  giving  of  a  check  does 
not  constitute  payment  of  a  debt  or  obligation  until  the  check 
has  itself  been  paid,*  unless  there  is  an  express  agreement  to 
the  effect  that  it  is  so  given  and  received,*'^  or  unless  by  reason 
of  some  laches  on  the  part  of  the  holder  some  loss  or  injury 
results  to  the  drawer  in  respect  thereto  and  then  only  pro 
tanto.*'  And  though  a  check  may  be  for  the  entire  amount  of 
a  debt,  the  creditor  is  not  obliged  to  accept  the  same.^     So  the 


38  Conkling  v.  King,  10  Barb.  (N. 
Y.)  372,  aflE'd  10  N.  Y.  440. 

''  Laurenoeburg  INat.  Bank  v. 
Stevenson,  51  Ind.  594. 

88  Gallagher  v.  Roberts,  2  Wash. 
C.  C.  191 ;  Wallace  v.  Agry,  4  Mason, 
336  ;  Haines  v.  Pearce,  41  Md.  221  ; 
Wadlington  v.  Covert,  51  Miss.  631; 
Noel  V.  Murray,  13  N.  Y.  167;  Alden 
V.  Buckley,  1  Swan  (Tenn.),  59. 

89  Brown  v.  Jackson,  2  Wash.  C.  C. 
24;  Harrison  v.  Hicks,  1  Port.  (Ala.) 
423. 

*)  Roberts  v.  Gallagher,  1  Wash. 
0.  0.  156;  Middlesex  v.  Thomas,  20 
N.  J.  Eq.  39;  Mehberry  v.  Pisher,24 
Wis.  607. 

*^  Lowenstein  v.  Bresler,  109  Ala. 
326;  19  So.  860;  13  Bkg.  L.  J.  519; 
Phillips  V.  Bullard,  53  Ga.  256;  Sut- 
ton V.  Baldwin,  146  Ind.  361;  45  N. 
E.  518;  Kermeyer  v.  Newby,  14  Kan. 
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164;  Dennie  v.  Hart,  2  Pick.  (Mass.) 
204;  Burnett  v.  Smith,  10  Post.  (N. 
H.)  256;  Middlesex  v.  Thomas,  20 
N.  J.  Eq.  39;  Greenwich  Ins.  Co.  v. 
Oregon  Imp.  Co.,  76  Hun  (N.  Y.), 
194;  58  N.  Y.  St.  R.  474;  27  N.  Y. 
Supp.  794;  Kelty  v.  Second  Nat. 
Bank,  52  Barb.  (N.  Y.)  328;  Strong 
V.  Stevens,  4  Duer  (N.  Y.),668;  Burk- 
halter  v.  Second  Nat.  Bank,  42  N. 
Y.  538;  Bradford  v.  Fox,  38  N.  Y. 
289;  Turner  v.  Bank  of  Fox  Lake, 
23  How.  Pr.  (  N.  Y.)  399;  Patton  v. 
Ash,  7  Serg.  &  R.  (Pa.)  116. 

"  Burnett  v.  Smith,  10  Fost.  (N.  H.) 
256;  Middlesex  v.  Thomas,  20  N.  J. 
Eq.  39;  Sweet  v.  Titus,  67  Barb.  (N. 
Y.)  327. 

«  Sweet  V.  Titus,  67  Barb.  (N.  Y.) 
327. 

**  Sweet  V.  Titus,  67  Barb.  (N.  T.) 
327. 
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giving  and  acceptance  of  a  forged  or  worthless  note  does  not 
constitute  a  payment.^^  But  where  the  collector  of  internal 
revenue  received  the  check  of  an  agent  to  sell  stamps  against 
whom  the  United  States  had  a  claim,  and  the  treasurer  of  the 
United  States  realized  the  value  of  such  check  which  was  cred- 
ited to  the  collector,  it  was  decided  that  the  claim  was  satisfied, 
though  the  check  was  subsequently  protested.^^  And  where  a 
check  is  presented  by  the  holder  to  the  drawee  when  due  and 
the  former  procures  it  to  be  certified  instead  of  paid,  it  will 
operate  as  a  payment  as  between  him  and  the  drawer,  so  as  to 
discharge  the  latter  from  liability.^'  So  a  check  may  constitute 
a  payment  when  given  and  accepted  as  such.''^ 

§  2264.  Payment  in  bills  of  insolvent  bank — Counterfeit 
bills. — The  giving  and  receipt  of  bills  of  an  insolvent  bank  as 
payment  of  a  debt  will  not  operate  as  a  satisfaction  of  such 
debt,*'  it  being  declared  that  bank  bills  are  to  be  deemed  as 
money  only  so  long  as  the  bank  continues  to  redeem  them.* 
And  it  is  decided  that  failure  to  return  them  affects  the 
damages  only  in  a  suit  to  recover  the  debt,  the  holder  in  such 
case  being  compelled  to  bear  the  depreciation.^^  Again,  coun- 
terfeit bills  so  given  and  received  will  not  constitute  a  pay- 
ment."' But  it  has  been  decided  that  the  duty  rests  upon 
the  one  so  receiving  such  bills  to  return  them  within  a  rea- 
sonable time  after  discovery  of  the  fact  that  they  are  value- 


rs United  States  Bank  v.  Bank  of 
Georgia,  10  Wheat.  (IT.  S.)  333;  Fleig 
V.  Sleet,  43  Ohio  St.  53;  54  Am.  Rep. 
800;  Orr  v.  Union  Bank,  29  Eng. 
Law  &  Eq.  1 ;  Ward  v.  Oxford  Ry. 
Co.,  19  Eng.  Law  &  Eq.  575. 

« United  States  v.  Thompson,  33 
Md.  675. 

"  First  Nat.  Bk.  v.  Leach,  52  N. 
T.  300. 

*8  Blair  v.  Wilson,  28  Gratt.  (Va. ) 
165;  National  Park  Bank  v.  Levy,  17 
K.  I.  746;  19  L.  R.  A.  475;  24  Atl. 
777;  7  Bkg.  L.  J.  267. 

*' Harris  v.  Hanover  Nat.  Bank, 
15  Fed.  786;  Jefferson  v.  Holland,  1 
Del.  Ch.  116;  Magee  v.  Carmaok,  13 


111.  239;  Ontario  Bank  v.  Lightbody, 
13  Wend.  (N.  Y.)  101;  Waiuwright 
V.Webster,  11  Vt.  576;  Townsend  y. 
Bank  of  Racine,  7  Wis.  185.  But  see 
Laurey  v.  Murrell,  2  Port.  (Ala.) 
280;  Ware  v.  Street,  2  Head  (Penn.), 
609. 

6"  Ontario  Bank  v.  Lightbody,  13 
Wend.  (N.  Y.)  101. 

••1  Townsend  v.  Bank  of  Racine,  7 
Wis.  185. 

62  United  States  v.  Morgan,  11  How. 
(U.  S.)  154;  Markle  v.  Hatfield,  2 
Johns.  (N.  Y.)  455;  Thomas  v.  Todd, 
6  Hill  (N.  Y.),  340;  Ware  v.  Street, 
2  Head  (Tenn.),  609. 
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less  or  else  he  must  sustain  the  loss.®  So  it  was  held  that 
a  creditor  had  lost  his  remedy  where  a  bank  bill  was  received 
by  him  on  the  fifth  of  May  in  payment  of  a  debt,  both 
parties  supposing  it  to  be  genuine,  but  which  the  creditor, 
who  discovered  it  to  be  worthless  about  the  same  time,  failed 
to  return  until  the  fourth  of  July  following.'* 

63 Thomas  v.  Todd,  6  Hill  (N.Y.),  1     ^  Thomas  v.  Todd,  6  Hill  (N.  T.), 
340.    See  Simms  v.  Clark,  11  111.  137.  1 340. 
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[Beferences  axe  to  Sections.] 
A. 

ABANDONMENT, 

of  family  by  parent;  recovery  for  son's  death 531 

ABANDONMENT  AND   TOTAL  LOSS.    See   Insurance.    Marine 

Torts  and  Contracts. 
ABATEMENT, 

of  action;   death  490 

of  action;  death  of  wrongdoer 494 

of  nuisance;  recovery  of  cost  of 2154 

ABETTING, 

and  aiding  killing  of  person;    damages  for  causing  death; 

defenses 708 

ABILITY, 

of  deceased;  damages  caused  by  death 585,  607,  648,  683,     799 

859,     867 

mental  and  physical,  as  factors  in  action  for  wrongful,  etc., 
death 513,  514,  517,     563 

mental  and  physical,  etc.,  of  deceased  employee 773 

of  beneficiaries  to  support  themselves;   damages  caused  by 

death 657 

ABORTION, 

by  physician;  liable  for  entire  damages;  case;  seduction 465 

ABSTRACTS  OF  TITLE, 

conversion   of    1114 

ABUSIVE  LANGUAGE, 

use  of  accompanying  trespass 3116 

ABUTTING  OWNERS, 

lands  of;  statute  as  to  keeping  highways  in  repair note,      63 

See  Eminent  Domain,  etc.    Riparian  Rights,  etc. 

ACCIDENT, 

liability  to,  as  factor;  damages  for  causing  death 799 

or  casualty;   liability 69 

Inevitable  accident,  liability 70,  153,  154,     155 

avoidable 156,     157 

unavoidable 154,    155 

telegrams  as  to.    See  Telegraph  and  Telephone  Companies. 
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ACCESS, 

to  premises;  injury  to  right  of 2207 

ACCOMMODATIONS^ 

failure  to  gi^  passenger  proper 356 

ACCOUNT, 

damages  generally  note,      61 

ACCOUNT  BOOKS, 

■wrongful  attachment  of;  remote  damages;  inability  to  col- 
lect debts   1095 

ACCUMULATIONS, 

probable,  of  deceased,  as  factor  or  element  of  damages  caus- 
ing death 563  and  note,  757,  623,  659,  718,  723  note,     733 

740,  769,  772,  807,  808,  838,     880 
See  Financial  Condition. 

probable,  of  deceased  employee 772,     781 

ACQUISITIONS.    See  Accumulations. 

ACQUITTAL, 

in  criminal  prosecution;  evidence  of  want  of  probable  cause; 

malicious  prosecution 435 

of  defendant,  defenses;  damages  for  causing  death 790 

of  murder,  damages  for  causing  death,  defenses 708 

ACT.    See  Statute. 

■wanton  and  malicious  act.     See  Exemplary  Damages. 

ACTIO, 

personalis  moritur  cum  persona 486,  489 

Damnum  injuriae    47 

non  datur  non  damnificato 41 

ACTION, 

ho^w  far  property  rights  subject  to  litigation 65 

Damnum  injuriae  actio 47 

"  sound  in  damages  " 59 

new  one  may  be  brought  for  claims  subsequent  to  suit  com- 
menced    note,  61 

not  as  extended  a  signification  as  "  remedy  " note,  63 

cause  of,  not  given  to  one  injured  by  violation  of  statute  as 

to  elevators  note,  63 

right  of,  when  statute  imperative;  statutory  duties...  note,  63 

notice  as  prerequisite note,  63 

sovereign  not  suable  in  own  courts 65 

State  institution  may  be  sued 65 

on  bond,  exemplary  damages 128 

statute  giving  right  of,  for  death,  defense  of  contributory 

negligence 162 

defense  to,  contributory  negligence 161,  162,  163 

by  parent  for  injury  to  child;  mental  sufEering 225 
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[Beferences  are  to  Sections.] 
A.CTION  —  Continued. 

by  husband  for  injury  to  wife;  mental  sufEering 225 

recovery  in  one  action  of  past  and  prospective  losses,  physi- 
cal injury 250 

against  city,   on  bond;   physical  injuries;    conclusiveness  of 

judgment-roll 278 

for  loss  of  services;  judgment  for  parent  in  behalf  of  child 

not  bar  to 301 

by  widow  for  loss  of  services  of  minor  child 303 

by  married  woman;   assault  and  battery 366 

by   husband   for    slander    of    wife;    special    damages;     libel 

and  slander    395 

by  married  woman ;  assault  and  battery 366 

by  woman  to  recover  for  seduction 464 

by  parent;    seduction 467 

by  parent;  mitigation  of  damages;  seduction 468 

by   parent;    barred   by   marriage    subsequent    to    seduction 

and  before  confinement ". 469 

by   children;    release    of   damages   by  wife   no    defense   to; 

civil  damage   acts 482 

right  of,  death,  abatement  or  survival  of  action 490 

in  personam,  injuries  to  seamen 933 

trespass  quare  clausum  fregit;  negligent  blasting 1057 

on  case;  negligent  blasting 1057 

where  but  one  cause  of,  party  cannot  serve 1278 

agreement  to  discontinue. 1346 

deceit  causing  damage  is  actionable 2214 

may  be  brought  before  expiration  of  term  of  lease;   where 
lessee  injured  by  false  representations  inducing  the  lease.   2226 

combinations  and  conspiracies 2231 

when  civil  liability  for  damages  does  and  does  not   exist; 

conspiracy 2232 

conspiracy;  bringing  false  or  fictitious  action;  right  to  bring 

law  suit   2249 

damages  pending  suit note,      61 

revival  of.     See  Beleases. 

survival  of;  death.     See  Admiralty. 

on  contract.     See  Instantaneous  Death. 

death  before  or  after  judgment;  survival 492 

death  before  or  after  verdict 493 

independent    cause    of,    new    action,     damages    caused    by 

death 498,  note,     523 

civil;  death;  remedy  purely  statutory 495 

damages  caused  by  death,   corporation,   municipal  corpora- 
tion,  liability   of note,     523 

damages  for  causing  death 643  and  note,  725,  834,     843 

gee  Death, 
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ACTION — Continued. 

remedies;  damages  caused  by  death 851 

right  of;  damages  for  causing  death et  seq.,  793 

right    of    non-resident    alien    to    sue;    damages    caused    by 

death note,  890 

parties  entitled;  damages  caused  by  death. : 850 

only  by  party  aggrieved;  damages  caused  by  death....  note,  522 

time  limit  for  suing;  damages  caused  by  death 851 

parties,  damages  caused  by  death,   corporation,  municipal 

corporation,  receivers  note,  523 

who  liable  and  not  liable,  damages  caused  by  death. . .  note,  522 

widow's  remarriage,  damages  caused  by  death 556 

under  statutes,  damages  for  causing  death et  seq.,  596 

against  railroads,  death  by  negligent,  etc.,  acts 679,  680 

one  for  benefit  of  all,  damages  caused  by  death note,  523 

causes  of,  are  several  for  damages  caused  by  death note,  523 

not  more  than  one  for  same  subject-matter note,  523 

survival  action,  sufferings  of  injured  person,  damages  caused 

by  death   529 

damages  caused  by  death,  right  to  maintain 848 

survival  action,  suffering  of  injured  person 800,  801 

See  Suffering. 

abatement  or  survival;   death 490 

survival  of  right  of,  damages  caused  by  death. .  642,  710,  854,  866 

See  Suffering, 
whether  statutory  remedy  for  loss  by  death  new  and  inde- 
pendent   498,  note,  523 

cause  of,  is  death  and  not  the  injury;   damages  for  causing 

death 561 

nature  of  new  cause  of  action,  damages  for  causing  death..  561 

whether  survival,  or  new  right  of  action 870 

one  recovery;  damages  caused  by  death 851 

for  damages  for  causing  death,  whether  action  new  or  con- 
tinuation of  old  one;  suffering  of  deceased 800,  801 

See  Abatement;  Actions;  Civil  Suit;  Death;  Combinations 
and  Conspiracies;  Conflict  of  Laws;  Injunction;  Receiver; 
Suffering;  Survival;  Terms,  Maxims  and  Phrases. 

ACTIONABLE  WORDS   381 

ACTIONS, 

who  may  sue;  civil  damage  acts 470 

claims  or  demands  after  suit  commenced note,  61 

claims  and  demands  accruing  after  suit  commenced...  note,  61 

real,  personal  and  mixed;  damages  generally note,  61 

allowed  in ;   exemplary  damages 124,  125 

against  mercantile  agencies;  libel  and  slander 427 

See  Action. 
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ACTIONS  AFFECTING  TITLE  TO  OK  POSSESSION  OF  I/AND, 

ejectment  generally  2157 

trespass  to  try  title  generally 2157 

nominal  damages  in  ejectment 2157 

effect  of  judgment  in  ejectment  as  to  mesne  profits 2157 

action  in  trespass  by  plaintifE  in  ejectment 2157 

recovery  for  mesne  profits  in  ejectment 2157 

market   value    of   property   controls    where   value    in    con- 
troversy     2157 

virrongf ul  entry 2158 

wrongful  detention   2158 

forcible  entry  and  detainer 2158 

rental  value  as  damages  for  xmlawful  detainer 2158 

value  of  land  as  damages  for  detention 2158 

damages  for  tortious  acts  of  trespasser  at  time  of  wrongful 

entry 2158 

double  damage  for  unlawfully  detaining  premises 2158 

treble  damages  for  unlawfully  detaining  premises 2158 

no  damages  for  injury  to  credit 2158 

no  damages  for  bodily  pain 2158 

damages  for  vrrongful  eviction  as  a  counterclaim 2158 

where  bonds  given  in  action  for  possession 2158 

trespass ;  general  principles 2159 

recovery  of  rental  value  in  action  of  trespass 2159 

damages  should  be  averred  in  trespass 2159 

treble  damages  for  trespass 2159 

nominal    damages   in   trespass    where    no    actual    damages 

shovyn 2159 

action  for  use  and  occupation 2159 

mesne  profits  or  rent  and  profits;    improvements;    rule   of 

the  common  law,  equity  and  the  civil  law 2160 

rents  and  profits  or  value  of  use  and  occupation  or  mesne 

profits;   general  rules  and  decisions 2161 

when  action  to  recover  mesne  profits  will  lie 2161 

assessment  of  mesne  profits  at  greater  sum  than  demanded 

no  ground  for  reversal 2161 

damages  for  withholding  property  in  New  York 2161 

adjudication  as  to  rents  in  partition 2161 

rents  and  profits  or  value  of  use  and  occupation  or  mesne 

profits ;   when  recoverable  generally 2163 

where  bond  required  by  statute 2162 

recovery  of  mesne  profits  not  precluded  by  possession   of 

receiver 2162 

rents  and  profits  or  value  of  use  and  occupation  or  mesne 

profits;  when  not  recoverable;   generally 2163 

where  receiver  appointed 2163 

use  and  occupation  of  unimproved  prairie  land 2163 
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rents  and  profits  or  value  of  use  and  occupation  or  mesne 
profits;   good  and  bad  faith;    acquiescence  or  knowledge,  2164 

unlawful  possession  in  bad  faith 2164 

rents  and  profits  or  value  of  use  and  occupation  or  mesne 
profits;  estimation  of  rental  value;  basis  of  computation..  2165 

estimation  of  mesue  profits 2165 

improvements  by  one  in  possession  under  color  of  title  and 

in  good  faith 2165 

where  land  is  wild  and  unimproved 2165 

benefits   isolated   and   disconnected   with   defendant's   occu- 
pancy    2165 

rents  and  profits  or  value  of  use  and  occupation  or  mesne 
profits:  undivided  interest  in  land;   tenants  in  common...  2166 

action  by  one  only  an  undivided  one-half  owner 2166 

proportionate  recovery  by  tenant  in  common 2166 

rents  and  profits  or  value  of  use  and  occupation  or  mesne 

profits;   time  limit  for  recovery 2167 

recovery  under  New  York  code 2167 

recovery  under  Georgia  statute 2167 

recovery  under  Civil  Code  of  Louisiana 2167 

rents  and  profits  or  value  of  use  and  occupation  or  mesne 

profits;  from  and  to  what  time  recoverable 2168 

rents  and  profits  or  value  of  use  and  occupation  or  mesne 

profits;   interest  2169 

rents  and  profits  or  value  of  use  and  occupation;   expenses 

and  counsel  fees 2170 

improvements;  general  rules  and  decisions 2171 

set  off  for  permanent  improvements 2171 

where  only  issue  is  value  of  betterments 2171 

claim  that  estate  is  a  mere  easement  does  not  preclude  al- 
lowance for  improvements 2171 

when  independent  action  for  improvements  will  not  lie  after 

ejectment 2171 

obligation  to  pay  for  improvements 2171 

when  improvements  are  and  are  not  allowable;  generally...  2172 

where  making  of  improvements  was  acquiesced  in 2172 

recovery  for  improvements  not  precluded  by  claim  they  are 

nuisances 2173 

where   statute  allows  recovery  for  improvements  in  eject- 
ment    2172 

when  defendant  cannot  resort  to  action  at  law  for  improve- 
ments    2172 

improvements  not  peaceably  made  as  to  plaintiff 2172 

improvements  pending  an  appeal  from  a  judgment  adverse 
to  defendant   2173 
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color  of  title;  belief  that  title  is  good;  good  and  bad  faith.; 

when  improvements  allowable 3173 

recovery  for  improvements  made  in  good  faith 2173 

recovery  by  way   of   counterclaim   of   improvements   made 

under  color  of  title 2173 

improvements  by  one  under  color  of  a  bona  fide  purchase...  2173 
improvements  by  one  taking  possession  under  contract  of 

sales 2173 

where  one  has  no  knowledge  that  land  belongs  to  another. . .  2173 

where  one  holds  by  purchase  under  quitclaim  deed 2173 

where  one  takes  land  under  a  deed  of  gift 2173  ■ 

where  one  purchases  at  a  judicial  sale 3173 

where  one  holds  by  purchase  at  a  foreclosure  sale 2173 

purchaser  from  commissioners  of  forfeited  estates 3173 

purchaser  under  invalid  tax  deed 2173 

where  person  holds  under  void  will 2173 

color  of  title;  belief  that  title  is  good;  good  and  bad  faith; 

when  improvements  not  allowable 2174 

where  statute  only  allows  betterments  to  one  supposing  he 

had  good  title  in  fee 2174 

improvements   not   allowable  where   one  holds  under   void 

decree 2174 

where  made  by  tenant  pending  writ  of  entry 2174 

where    one   holds    under    invalid    certificate    of    homestead 

entry 2174 

improvement  made  on  faith  of  invalid  tax  title 2174 

improvements  while  deed  from  owner  to  third  person  was 

on  record    3174 

no  recovery  for  improvements  where  defect  of  title  was  ap- 
parent of  record 3174 

defendant's  notice  or  knowledge  of  plaintiff's  claim  as  pre- 
cluding recovery  for  improvements 3175 

improvements;  computation  of  value;  basis  of  estimation...  3176 
improvements;    period  of  limitation   or   time   limit  for  re- 
covery    2177 

improvements;   time  at  which  value  computed 2178 

improvements;    adjustment    of    relative    rights    of   plaintiff 

and  defendant  2179 

improvements;   equity 2180 

deforcement,  withholding  or  detention  of  dower 2181 

no  recovery  for  detention  of  dower  at  common  law 2181 

recovery  under  statute  or  code 2181,  note,  2181 

if  dower  is  recoverable  demandant  should  demand  damages 

in  declaration  2181 

whether  husband  must  have  died  seised  to  permit  recovery 
of  dower   , , , , ,..,,,,......., ,..,.,,.,.,.,.,.  2181 
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ACTIONS  AFFECTING  TITLE  TO,  ETC.— Continued. 

damages  should  be  allowed  out  of  estate  in  which  dower  is 

assigned 2181 

where  right  of  dower  is  released 2181 

time  from  which  damages  for  detention  of  dower  should  be 

computed 2181 

upon  what  value  damages  for  detention  of  dower  based 2181 

mesne  profits  and  improvements;  detention  of  dower 2181 

waste;   damages  for 2182 

action  on  case  at  common  law  for  waste 2182 

evidence  as  to  character  of  injury  in  action  for  waste 2182 

recovery  against  co-tenant  for  waste 2182 

reservation  of  life  estate  without  liability  for  waste 2182 

waste  by  assignee  of  life  tenant 2182 

permissive  waste  2182 

removal  of  buildings  which  enhance  value  for  business  pur- 
poses     2182 

character  of  possession  material  in  action  for  waste 2183 

waste  by  tenant  for  life 2182 

ACTIVITY, 

of  deceased  as  factor;  damages  caused  by  death 563 

of  deceased  in  business;  damages  caused  by  death 607 

ACT  OF  GOD 153 

"  damage  by  the  elements  " 44 

liability 70 

demurrage 982 

ACTS, 

lawful  acts  67 

done  in  exercise  of  supposed  right,  exemplary  damages 134 

civil  rights   484 

See  Civil  Damage  Acts;  Code;  Statutes. 

ACTS  OF  CONGRESS.    See  Statutes. 

ACTUAL, 

or  single,  damages  defined 25 

compensatory  and  substantial  damages 94 

definite  damages,  proof  of,  not  necessary;  damages  for  caus- 
ing death   561,     563 

and  definite  loss;  damages  for  causing  death 561 

ACTUAL  DAMAGES, 

should  be  shown,  exemplary  damages 123 

nominal;     exemplary    damages    may    be    awarded    though; 

libel  and  slander 398 

injury  of  sheep  by  dogs 1076 

not    justified    by    evidence,    nominal    damages    recoverable; 
■yerongful  attachment,  levy  and  seizure ,...,....  1087 
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ACTUAL  DAMAGES— Continued. 

wrongful  attachment  of  horse  and  wagon  preventing  gather- 
ing of  crops;  remote  damages 1095 

proof  of  necessary;  action  for  infringement  of  patent 1247 

in  absence  of  proof  of,  recovery  limited  to  nominal  damages 

for  breach  of  contract 1283 

proof  of,  not  necessary  where  damages  are  liquidated 1313 

only  recoverable  in  action  on  attachment  bonds 1577 

only  recoverable  on  conveyance  bond 1589 

sales   of  personalty 1624 

breach  of  covenant  against  incumbrances 1813 

in  actions  between  landlord  and  tenant 1878 

property  sold  for  storage  charges 1935 

recoverable    from    principal    for    wrongful    attachment    by 

agent 2053 

must  be  shown  on  contract  of  indemnity 2110 

must  be  proven;    combinations  and  conspiracies 2231,  2236 

note,  "  opinions,"  etc.,  2253 

sustained;   combinations  and  conspiracies 2236 

damages  caused  by  death 524,     770 

ACTUAL  INJURY, 

special  damages  13 

ACTUAL  LOSS, 

measured  by  compensatory  damages note,      26 

recovery  of,  at  law  for  infringement  of  patent 1247,  1255 

compensation  for  breach  of  contract 1279 

sales  of  personalty  and  breach  of  warranty 1690 

for  partial   failure   of  warranty   of  personalty  where   pur- 
chaser retains  subject-matter 1698 

breach  of  warranty  of  title  of  personalty 1703 

where  articles  to    be  used  for  particular  purpose 1704 

breach  of  contract  by  vendor 1732 

for  breach  of  covenant  in  absence  of  special  damages 1800 

breach  of  covenant 1813 

injury  to  realty •  2114 

ACTUAL  VALUE, 

of  diseased  animals;  killing  under  statute 1074 

AD  DAMNUM   42 

clause;  damages  is  amount  in 2 

clause;  verdict  in  excess  of 106 

ADDITIONAL, 

per  cent,  on  damages  for  causing  death 641 

ADDITIONAL  DAMAGES, 

defined 32 

ADJOINING  PREMISES, 

breach  of  covenant  as  to  letting  of 1855 
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ADJUSTER.    See  Insurance. 

ADJUSTMENT.    See  Insurance. 

ADMINISTEATOK, 

recovery  on  bond  for  misfeasance  of 1574 

bond  of;  recovery  on 1574 

See  Executors  and  Administrators;  Foreign  Administrators; 
Beleases. 

ADMIRALTY, 

libels;   ad  damnum 42 

damages  caused  by  death 727 

decree;  computation  of  damages  when  gxild  above  par 1010 

personal  injuries  and  death 932-955 

injuries  to   seamen 933,  934 

personal  injuries   935 

death,  jurisdiction   of  subject-matter;    power   to   determine 

damages 936 

death;  decisions  allowing  actions  for  damages 937 

death;  no  action  or  recovery  in  absence  of  statute 938-940 

death;   negative  rule  extended 939 

negative  rule  extended;  Federal  decision  Hawaiian  law 940 

death;  waters  v-'ithln  State;  action  for  damages 942 

death;  relief  must  be  given  in  conformity  with  statute 941 

death;  owners  residing  in  State;  action  for  damages 943 

death;   libel  in  personam;   waters  within  State;    action  for 

damages 944 

death;  libel  in  rem;  action  for  damages 945 

death;    survival    of    action;    libel   in    rem;    statutory    lien; 

damages 946 

instantaneous  death;  pain  and  suffering;  survival  of  action; 

libel  in  rem;   damages 947 

death;    libel  in  rem;    statutory   lien;    action   for   damages; 

waters   within   State 948 

death;   absence  of  statute  giving  lien;   deduction  of  moiety 

of   damages    949 

death  without  the  State 950 

death;  foreign  law  and  foreign  vessel 951 

death;   State  courts;  maritime  liens 952 

death;    negligence    or    contributory    negligence;     defenses; 

division  of  damages 953 

death;    liability    for    one-half    the    damages;     offset    where 

losses   are   even 954 

personal  injury;  death;  limited  liability  act 955 

ADOPTION, 

breach  of  contract  for 1336 

expense  of  carrying  child's  part  of  contract  recoverable....  1336 
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AD  QUOD  DAMNUM, 

writ  of   43 

ADULT, 

elements  of  damages  for  causing  death 563 

loss  by  death  of 550 

See  Death. 

children,  death  of 549,  587,  636,  763,     867 

See  Children, 
classification  of  the  various  physical  injuries  in  which  ver- 
dicts have  been  held  excessive  and  not  excessive note,    214 

death  of  children.    See  Death. 

ADVANCEMENT, 

chances  of,  deceased  parent 581 

ADVERTISEMENT, 

breach  of  contract  to  publish 1337 

ADVERTISING  BOARDS, 

injury  to ;   profits  and  rents 1041 

ADVICE, 

of  attorney ;   malicious  prosecution 440 

of  prosecuting  attorney,  magistrate,   etc.;    malicious  prose- 
cution       441 

and  counsel  of  child,  death  of  child 584 

of  father,  damages  caused  by  death 530 

loss  of,  in  future  of  minor  son,  death 568 

to  children,  loss  of;  death  of  parent 889 

AFFECTION, 

character  of  deceased  for,  death 568 

loss  of;  da.mages  caused  by  death 566,  610,  715,  note,     723 

damages  caused  by  death. 

See  Death;  Mental  Suffering;  Society;   Solatium. 
AFFECTIONS.     See  Alienation  of;  Criminal  Conversation. 
AFFIRMATIVE  REPRESENTATIONS, 

as  distinguished  from  opinion,  etc.;  fraud  and  deceit..  2213,  2215 

AFFRAY, 

liability  in  damages  of  sheriff  for  one  in  his  custody 594 

AFFREIGHTMENT, 

contract  of;  limitation  of  liability  in 1070 

AGE, 

as  affecting  value  of  goods  destroyed 1037 

as  factor;  damages  for  causing  death,  512,  514,  517,  528,  533,  568,  607 

of  deceased 563,  580,  581,  648,  683,  711,  727,  728,  733,  755,  772 

799,  828,  859,  867,  868 

of  deceased  inadmissible 771 

of  next  of  kin  or  beneficiaries 537,  572,  573,  657,  688,  717 

739,  780,  807,  833,  878,  879 
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number  of  family,  etc.,  damages  caused  by  death. 537 

of  parents  or  next  of  kin,  death  of  children 586 

advanced,  of  deceased  husband;  death 579 

of  father,  obligation  of  child  to  support,  damages  caused  by 

death  of  child 587 

death  of  minor 722 

of  children;  death;  generally 514,  517 

of  surviving  children 760 

of  children,  death  of  parent 581 

of  children,  death  of  mother 580 

of  minor  children,  death  of  parent 692,  693 

tender  years  of  child,  death 585 

of  infant,  death 587 

proof  of,  damages  for  causing  death 561 

need  not  be  alleged;  damages  for  causing  death 717 

AGENCIES, 

mercantile;  actions  against;  libel  and  slander 427 

AGENCY, 

nevps;    source  of  information;    authority  of  others;    copied 
from  newspapers;    libel  and   slander 416-417 

AGENTS,    FACTOES,    BKOKEKS,    COMMISSION    MERCHANTS, 
AUCTIONEERS,  ETC., 

conversion  of  goods  entrusted  to  agent 1105 

conversion  by  bailee 1125 

conversion  by  bailor 1137 

bond  of  employment  agent 1597 

wrongful  sale  of  tobacco  by  factor .*....  1151 

damages  against  telegraph  company  for  error  in  transmit- 
ting message  from  principal  to  agent 1425 

recovery  of  commissions  lost  by  error  in  transmission  of 

message 1427 

liability  of  telegraph  company  for  libelous  message  sent  by 

agent  1434 

damages  against  broker  procuring  invalid  insurance 1473 

recovery    generally   by   principal    or    third    person    against 

agents,  etc 2040 

breach  of  contract  to  sell  goods 2040 

failure  of  agent  to  return  goods 2040 

where  agent  employs  and  discharges  sub-agent 2040 

loan  of  money  by  agent 2040 

breach  of  contract  to  sell  land 2040 

real  estate  brokers 2040 

liability  of  agent  for  breach  of  contract  by  principal 2040 

unauthorized  making  of  note  by  agent 2040 

violation  of  instructions  by  agent,  factor  or  correspondent,  2041 
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agent  should  comply  with  instructions 2041 

speculative   damages   not    recoverable   for   violation    of   in- 
structions    2041 

actual  loss  recoverable  for  violation  of  instructions 2041 

vindictive  damages  not  recoverable  for  violation  of  instruc- 
tions    2041 

instructions  as  to  collection  of  rent  violated 2041 

breach  of  instructions  to  broker  to  sell 2042 

breach  of  instructions  to  agent  to  sell 2042 

breach  of  instructions  to  factor  to  sell 2042 

sale  in  violation  of  instructions 2042,  2044 

tortious  sale  of  cotton  by  a  factor 2043 

order  to  sell  "  on  arrival "  disobeyed 2042 

assumption    of    authority    by    agents,    brokers    and    stock 

brokers 2043 

unauthorized  sales  by  agents,  brokers  and  stock  brokers...  2043 

unauthorized  sale  by  broker  having  sufficient  margins 2043 

unauthorized  sale   of   stocks 2043 

sale  at  a  loss;   actual  loss  recoverable 2044 

breach  of  agreement  by  broker  to  hold  stocks 2044 

sale  of  gold  coin  for  price  less  than  instructed 2044 

refusal  to  obey  instructions 2045 

breach  of  agreement  to  sell  stock  as  directed 2045 

excess  of  authority  by  agent 2046 

sale  by  agent  on  unauthorized  terms 2046 

recovery  against  agent  by  person  dealing  with  him 2046 

tmauthorized   surrender    by   insurance    agent    of    policy   to 

insurers 2046 

violations  by  brokers  of  iustr  notion  to  buy 2047 

unauthorized  piirchase  by  broker 2047 

unauthorized  exercise  of  judgment  by  broker 2047 

investment  of  money  in  violation  of  instructions 2047 

goods  entrusted  to  commission  merchant  for  sale 2048 

market  value   of  goods  entrusted  to  commission  merchant 

for  sale  2048 

guaranty  by  factor  of  fixed  price 2048 

failure  of  stock  broker  to  deliver  stocks  on  demand 2049 

undisclosed  principal;    agent;   broker 2050 

damages  in  actions  ag'ainst  auctioneers 2051 

violation  by  auctioneer  of  instructions 2051 

sale  by  auctioneer  of  real  estate  below  price  limited 2051 

sale  by  auctioneer  of  goods,  where  no  price  limit 2051 

liability  of  auctioneer  as  for  a  conversion 2051 

sale  by  auctioneer  of  stolen  goods 2051 

torts   of  broker   generally 2052 

torts  of  factor  generally 2052 
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sale  by  broker  of  stolen  stock 2052 

liability  for  converted  funds  received  from  bank  cashier ....  2053 
sale  by  factor  of  property  coming  into  his  hands  by  forged 

bill  of  lading 2052 

attachment  wrongfully  sued  out  by  agent 2053 

actual  damages  recoverable  from  principal  for  wrongful  at- 
tachment  by   agent 2053 

negligence  of  agent  generally 2054 

taking  by  agent  of  insufficient  securities 2054 

negligence  in  collection  of  commercial  paper 2054 

negligence  in  loaning  money 2054 

failure  to  keep  goods  insured 2054 

negligence  in  selling  to  irresponsible  parties 2054 

negligence  as  to  customs  duties 2054 

failure  to  realize  best  market  price 2054 

negligence  in  shipping  cattle 2054 

not  responsible  for  loss  by  burglary 2054 

principal's  liability  for  exemplary  damages  for  agent's  acts. .  2055 

breach  of  duty  or  of  trust  by  agent 2056 

profit  or  advantage  obtained  by  agent  to  detriment  of  prin- 
cipal   2056 

concealment  of  facts  by  agent  to  detriment  of  principal 2056 

where  agent  of  vendor  speculates  in  the  subject-matter  of 

Ms  agency    2056 

money  lost  through  malfeasance  of  agent 2056 

where  real  estate  agent  takes  title  to  himself 2056 

misappropriation  of  collateral 2056 

wrongful  use  by  broker  of  money  advanced 2056 

double  damages  against  agent  or  commission  merchant 2057 

agents,    etc. ;    profits '. 2058 

profits  as  damages  in  action  against  agent 2058 

profits  as  damages  in  action  against  principal 2058 

contract  to  give  agent  exclusive  territory 2059 

refusal  of  principal  to  furnish  or  deliver  goods  or  stock  or 

to  permit  sales 2060 

wrongful  discharge  of  agent 2061 

commissions  or  compensation  as  damages 2063 

loss  of  commissions,  essentials  to  recovery  of 2062 

recovery  by  agents,  etc.,  for  expenditures  incurred   under 

contract 2063 

recovery  by  agents,  etc.,  of  costs  and  attorney's  fees 2063 

set-ofE  and  counterclaim 2064 

evidence  generally 2065 

amount  of  damages  should  be  proven 2065 

of  common  carrier,  damages  for  causing  death 675,    676 
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of  common  carrier,  negligence,  etc.,  of;   damages  for  caus- 
ing death    600 

broker,  false  representations  of,  to  induce  purchase  of  land; 

misrepresentations  as  to  price 2221 

of  falsely  represented  owner;  sale;  costs  of  suit 2239 

knowledge  of;  conspiracy;  non-liability  of  principal 2233 

breach  of  duty  by;   conspiracy  to  defraud;   excessive  valua- 
tion of  property 2247 

"  AGGRAVATING, 

or  mitigating  circumstances,"  damages  caused  by  death  .  .677,     678 
circumstances,"  damages  caused  by  death,  loss  of  society, 

etc.,  of  deceased 685 

AGGRAVATION, 

damages  caused  by  death 847 

special  damages  are 13 

of    damages;     plea     of     truth    as    Justification;     libel    and 

slander 400-401 

matters  in;   assault  and  battery 368 

of   damages,   age,    sex,   financial   condition,    etc.,    of   benefi- 
ciaries, damages  caused  by  death 573,     573 

exemplary  damages;   animals  injured  or  killed 1064 

of  damages;   absence  of  evidence  in;   wrongful  attachment, 

levy  or  seizure 1085 

of  damages;  breach  of  promise  of  marriage 1380 

of  damages  for  breach  of  promise  of  marriage;  seduction  as,  1383 

of  damages;   injury  to  realty 2115 

conspiracy  when  simply  a  fact  of 2231 

pleading  and  proof  of  conspiracy  and  malice  in note,  2231 

AGREEMENT.     See  Combinations  and  Conspiracies;   Contracts. 
AID, 

to  and  support  of  beneficiaries,  damages  caused  by  death...     686 

rendered,  dependency,   etc 872-876 

See  Support. 

AIDING, 

and  abetting  killing  of  person;   damages  for  causing  death, 

defenses 708 

AIR, 

interruption  of  2307 

ALABAMA, 

statute;  damages  for  causing  death 766 

ALIEN, 

right  of,  to  sue;  damages  caused  by  death note,     890 

ALIENATION  OP  AFFECTIONS  AND  CRIMINAL  CONVERSA- 
TION     457-463 
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measure  of  damages  for 457 

rig-ht  of  wife  to  recover  for  alienation  of  affections  of  hus- 
band      458 

exemplary  damages   459 

evidence  in  mitigation 460 

advice  by  parent  to  son  to  leave  wife 461 

evidence  generally 463 

pleading 463 

ALLEGATION, 

of  special  damage  not  necessary;    charge   of  incapacity  in 

profession;  libel  and  slander 392 

of  two  libelous  charges;   only  one  submitted  to  jury;   proof 

of  the  other  in  mitigation 424 

of  pecuniary  damage;  damages  caused  by  death 525 

See  Pleadings. 
AMENDMENT.    See  Pleadings. 
AMERICAN  EXPERIENCE  TABLES, 

evidence,  damag-es  caused  by  death 540,     695 

See  Mortality  Tables. 

AMERICAN  MORTALITY  TABLES note,     883 

See  Mortality  Tables. 
ANGUISH, 

damages  caused  by  death 530,     566 

See  Mental  Suffering. 

ANIMALS, 

where  animals  are  killed 1058 

where  animals  are  injured  only 1059 

injury  to  dogs 1060 

consequential  and  remote  damages;  refusal  to  charge 1061 

speculative  dam."iges ;  refusal  to  charge 1062 

interest,  when  not  recoverable 1063 

exemplary  damages   1064 

double  damages   1065 

mitigation  of  damages 1066 

where  owner  kills  injured  animal 1067 

duty  to  lessen  damages 1068 

injury  in  transit;   carriers 1069 

where  cattle  escape  from  carrier  and  are  killed;   limitation 

of  liability   1070 

injuries  causing  mares  to  lose  their  foals 1071 

escape  of  buck  lambs  among  ewes 1073 

communication  of  contagious  diseases 1073 

statute    authorizing    killing    of    diseased    animals;      actual 

value 1074 

poisoning  animals  1075 
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sheep  injured  by  dogs;  statute  as  to 1076 

failure  of  railway  to  maintain  cattle  guards  and  fences 1077 

removal  of  division  fences;  cattle  lost 1078 

evidence;  opinions  as  to  value 1079 

evidence  of  owner  as  to  value 1080 

evidence  as  to  value;  generally 1081-1083 

excessive  damages    1083 

survival  of  action 1084 

physical  injuries  occasioned  by;  exemplary  damages 188 

conversion   of 1105 

taken  and  converted;   exemplary  damages 1045 

injury  to,  by  exposure  to  Weather  where  erection  of  stable 

is  enjoined   1603 

false  representations  on  sale  of 1708,  1709 

breach  of  warranty  on  sale  of 1708-1715 

where  damages  expressly  stipulated  for  breach  of  warranty 

as  to   1710 

breach  of  warranty  as  to  registry  of 1713 

breach  of  warranty  where  sold  for  breeding  or  particular 

purposes 1714 

sale    of;    recovery    of    expense   in    endeavoring    to    prevent 

spread  of  disease 1715 

warranted  free  from  disease 1715 

breach  of  warranty  as  to  character,  quality,  age,  title,  etc 1715 

loss  of;  bailee  for  hire 1928 

injury  to  property  by 2119 

See  Dog, 
ANKLE, 

injury  to,  verdicts  excessive  and  not  excessive note,    214 

ANNUITY, 

sum  to  purchase,  as  measure  of  damages  caused  by  death..  539 

death;  damages  proportioned  to  the  injury ; 539 

as  measure  of  damages  for  causing  death 539,  628,  654,  727 

ANNUITY  TABLES, 

damages  caused  by  death 540,  727,  note,     883 

computation   of  interest 894 

See  Mortality  Tables. 

ANTI-TEUST  ACT, 

action  at  law  for  damages 2234 

injury  to  trade  or  business  by  libel 2237 

not  one  to  recover  penalty  but  in  the  nature  of  exemplary 
damages 2241 

APPAREL, 

•yvearing  apparel  destroyed  by  fire ,.,..,,.,.,..,,.,...,.  1037 
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APPEAL, 

and  supersedeas  bonds 1575 

failure  of  attorney  to  prosecute 2079 

See  Excessive  Damag-es. 

APPEAEANCE, 

of  injured  jjerson  before  and  after  injury,  evidence 280 

APPORTIONMENT, 

and  distribution;  damages  caused  by  death 901 

of  damag'es;  actions  for  infringement  of  patents 1263,  1264 

of  loss.    See  Insurance. 

of  damages.    See  Marine  Torts  and  Contracts;  Releases. 

APPRAISEMENT, 

detention  of  personal  property  for;  duties .' 1047 

of  stock  killed  by  train 1083 

ARBITRATION, 

breach  of  contract  to  submit  to 1338 

ARCHITECT, 

recovery  by,  for  breach  of  contract 2015 

ARIZONA, 

statutes,  damages  caused  by  death et  seq.     522 

ARKANSAS, 

statutes,  damages  for  causing  death et  seq.     596 

ARM, 

fractures  of,  verdicts  excessive  and  not  excessive note,     214 

loss  of,  verdicts  excessive  and  not  excessive note,     214 

ARREST, 

by  of&cer  of  city;  liability  of  city 65 

See  False  Arrest  and  Imprisonment. 

ART, 

destruction   of  picture 1046 

ARTICLE,  sale  of.     See  Sales  of  Personalty,  Warranty,  etc. 

ASSAULT  AND  BATTERY 361-380 

generally 361 

elements  of  damages  recoverable 362 

loss  of  time;  evidence 363 

mental  suffering   364 

assault  on  pregnant  woman 365 

action  by  married  vvoman 366 

assault  unintentionally  committed 367 

matters  in  aggravation 368 

exemplary   damages;    -when   recoverable 369-370 

exemplary  damages;  vyhen  not  recoverable 371 

exemplary  damages;    effect  of  criminal  prosecution   on   al- 
lowance of  . . , ,..,,..,...., 372-373 
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ASSAULT  AND  BATTERY  — Continued. 

evidence  as  to  defendant's  wealtli 374 

mitigation  of  damages;  generally 375-376 

words  in  mitigation 377 

pleading 378 

evidence  generally    379 

whether  verdicts  excessive  for  various  injuries 380 

assaults  on  pa.ssenger;  exemplary  damages 333 

assaults  on  seamen 933,     934 

assault  by  infant  with  intent  to  commit  rape 2009 

assault  by  servant note,  2034 

assault  by  police  ofBcer 2093 

See  Releases. 

"  ASSESSED, 

with  reference  to  the  injury    *    *    *    causing  such  death  "..     846 

ASSESSING  DAMAGES, 

mode  of;  prospective  loss;  permanent  injury 248-249 

See  Writ. 

ASSESSMENT  OF  DAMAGES, 

writ  of   43 

right  of  defendant  in  replevin  where  no  service  on  him 1341 

ASSESSMENTS, 

refusal  of  mutual  benefit  associations  to  levy 1483 

recovery  on  bond  of  vendor  to  pay 1620 

agreements  to  pay 1873 

ASSETS, 

distribution  of;  damages  caused  by  death 580,    901 

ASSIGN, 

covenant  not  to 1871 

ASSIGNEE^ 

damages  to  or  against,  for  conversion 1138 

in  insolvency;   bond  of 1576 

measure  of  damages  for  breach  of  warranty  of  sale  of  per- 
sonalty in  action  by 1723 

ASSIGNMENT, 

fraudulent,  of  judgment 2212 

ASSISTANCE, 

rendered  children ;   death  of  parent 666 

rendered  beneficiaries    878,  879 

legal  duty  of  deceased,  rights  of  beneficiaries,  death 569 

ASSIZE, 

damages  generally   note,       61 

See  Dependency;  Support. 
ASSOCIATION, 

loss  of,  of  deceased  child,  damages  caused  by  death , .     610 
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ASSOCIATIONS, 

unlawful  combinations   3236 

See  Building  and  Loan  Association, 
relief  association.     See  Releases;  Relief  Association. 

ASSUMPSIT, 

government  not  liable  in,  for  torts  of  officers  in  service 65 

ATTACHMENT, 

civil  suit;   malicious  prosecution  of 444 

malicious:   where  business  unlawful  no  recovery  for  injury 

to 445 

negligence  of  telegraph  company  as  to  message  directing. . .   1431 

bond ;  exemplary  damages  iu  action  on 1580 

bonds 1577-1579 

bonds;  mitigation  of  damages  in  actions  on 1581 

wrongfully  sued  out  by  agent 2053 

failure  of  sheriff  to  levy 2100 

See  Malicious  Prosecution;  Wrongful  Attachment,  Levy  and 
Seizure. 

ATTENDANCE 576 

See  Medical  Attendance. 

ATTORNEY'S  FEES, 

wrongful  attachment,  levy  and  seizure 1094 

action  of  replevin 1219 

replevin 1220 

refusal  to  pay  loss  on  insurance  policy 1482 

not  collectible;  insurance  policy  pledged  as  collateral 1545 

in  action  on  injunction  bonds 1607 

in  action  on  replevin  bonds 1614 

in  collecting  collateral 1938 

commercial  paper  2001 

in  actions  by  agents,  etc 2063 

false  statements  by  oiGcers  of  corporations 2069 

in  action  to  obtain  office  to  which  elected 2089 

allowance  for;  eminent  domain  proceedings 2190 

for  services  in  relieving  one  of  consequences  of  fraud 2212 

fraud,  etc.,  as  to  land ;  sale  of 2229 

Anti-Trust  Act   2237 

conspiracy 2253 

ATTORNEYS,  SOLICITORS  AND  COUNSELLORS, 

negligence  of  , 2078 

want  of  skill 2078 

errors  of  judgment 2078 

degree  of  skill  and  diligence  required S078 

actual  loss  due  to  negligence 2078 

nominal  damages  only  where  no  substantial  injury 2078 

conduct  of  suit  or  proceedings ,  2079 
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ioss  of  debt  or  case 2079 

iailure  to  levy  execution 3079 

delay  in  suing  on  note 2079 

failure  to  prosecute  an  appeal 2079 

failure  to  sue  out  writ  of  error 2079 

judgment  against  client  through  attorney's  negligence 2079 

wrong  form  of  action 2079 

breach  of  contract  to  perform  certain  services 2080 

loss  of  note  entrusted  for  collection 2080 

money  collected  by  attorney 2080 

recovery  of  interest  on  money  collected 2080 

erroneous  advice  2081 

non-observance  of  rules  of  court 2081 

collusive  or  wrongful  acts 2082 

abuse  of  process 2082 

ialse  statements   2082 

fraudulently  inducing  client  to  settle  suit 2082 

punitive  damages  for  false  statements 2082 

failure  to  obey  instructions  of  client 2083 

loss   of  judgment 2083 

breach  of  contract  by  client 2084 

wrongful    discharge    of 2084 

recovery  of  sum  stipulated  for  services 2084 

reasonable  value  of  services  where  compensation  contingent,  2084 

court  or  judge  not  liable  for  disbarment  of  attorney 2085 

removal  for  malpractice  or  misconduct 2085 

statute  as  to  removal 2085 

where  court  exceeds  jurisdiction  in  removal  of 2085 

recovery  by  third  persons  against 2086 

recovery  by  one  against  whom  irregular  process  is  issued. .  2086 

liability  to  owner  of  property  attached 2086 

liability  to  one  loaning  money  to  client 2086 

not  liable   for  negligence  where   relation   of   attorney  and 

client  does  not  exist 2086 

liability  for  act  of  client  in  following  advice 2086 

action  by  third  person  for  false  imprisonment 2086 

liability  of  city  attorney 2086 

counterclaim  of  damages  for  negligence  in  action  for  ser- 
vices    2087 

advice  of;  malicious  prosecution 440 

disbarment  of;   conspiracy 3252 

prosecuting  attorney,  magistrate,  etc.;   advice  of;   malicious 

prosecution 441 

See  Keleases. 
AUCTION, 

price  received  at,  on  sale  of  personalty  which  does  not  come 
up  to  warranty , . , . , , 1699 
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AUCTIONEEES, 

damages   generally  in   actions   against 2051 

violation  by,  of  instructions 3051 

sale  by,  of  real  estate  below  price  limited 2051 

sale  by,  of  goods  where  no  price  limit 2051 

liability  of,  as  for  a  conversion 2051 

sale  by,  of  stolen  goods 2051 

AUCTION  SALE, 

breach  of  contract  by  purchaser  at 1766 

price  received  at,  as  affecting  value 1972 

AUTHORITY, 

fraudulent  representation  as  to,  to  sell  land 2220 

AVEEMENTS.    See  Pleadings. 

AVOIDABLE, 

accident 156,     157 

consequences;   sale  of  personalty 1666 

AVOIDING  CONSEQUENCES, 

duty  as  to,  negligence 158 

See  Duty  to  Lessen  Damages. 

B. 

BACHELOE, 

marriage  of,  damages  for  causing  death 639 

whether  deceased  single  a  factor 607,     648 

BACK, 

injuries  to,  verdicts  excessive  aaid  not  excessive note,    214 

BAD  FAITH, 

by  vendor  of  realty 1728,  note,  1728,  1729 

BAGGAGE.    See  Carriers  of  Passengers. 

BAIL  BONDS 1582 

BAILEE.     See  Bailment,   Pledges,   Warehousemen,  etc. 

BAILMENT,  PLEDGES,  WAEEHOUSEMEN,  ETC., 

liability  for  damages  —  generally 1925,  1926,  1927 

factors  to  be  considered  in  determining  liability 1925 

commodatum  defined  note,  1925 

mandatum  defined   note,  1925 

depositum  defined  note,  1925 

pignus  defined  note,  1925 

locatio  defined   note,  1925 

different  kinds  of  bailments 1925,  note,  1925 

where  bailment  for  benefit  of  bailor 1925 

where  bailment  for  benefit  of  bailee 1925 

where  bailment  equally  beneficial  to  both  parties 1935 

question  of  degree  of  care  in  bailment , 1925 
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BAILMENT,  PLEDGES,  WAREHOUSEMEN,  ETC.  —  Continued. 

innkeeper 1935 

where  stoclt  is  pledged 1925 

conversion  of  pledged  stock 1925 

hiring  of  a  team 1925 

liability  of  bailee  of  grain 1925 

loss  by  fire  of  goods  in  warehouse 1926 

goods  in  cold  storage 1926 

goods  in  possession  of  carrier  stolen 1926 

liability  of  warehouseman  in  case  of  flood 1926 

where  owner  assumes  risk 1926 

depreciation  in  stocks  pledged  for  loan 1926 

where  bailee  detains  goods  to  secure  him  for  work  done 1926 

breach  of  agreement  to  redeem  pledged  property 1937 

liability  of  bank  to  joint  depositors 1937 

pledge  by  factor  of  principal's  goods 1937 

measure  of  damages  generally  between  bailor  and  bailee 1928 

conversion  by  bailee 1928 

where  collaterals  are  not  returned  on  satisfaction  of  debt..  1928 

where  collateral  is  lost  by  pledgee 1928 

loss  of  animal;  bailee  for  hire 1928 

loss  of  watch  while  in  clothing  store 1928 

wrongful  conversion  by  pledgee 1929 

wrongful  sale   •. 1930 

notes,  bonds  and  land  certificates 1931 

refusal  to  deliver  note  on  discharge  of  debt 1931 

refusal  to  deliver  up  bonds  on  payment  of  debt 1931 

unauthorized  surrender  of  insurance  policy  by  pledgee 1932 

warehousemen;   storage   1933 

storage  charges   1933 

property  injured  in  storage 1933 

perishable  property   1933 

loss  by  fire 1933 

sale  of  property  by  warehouseman  withoiit  statutory  notice,  1933 
storage  charges  where  some  of  goods  damaged  and  recov- 
ery is  had  for  damages 1934 

actual  damages  1935 

exemplary  damages;   when  recoverable 1935 

property   sold  for  storage  charges 1935 

statute  as  to  exemplary  damages 1935 

limitation  of  liability;  cold  storage  contract 1936 

recovery  by  bailee  against  third  party;   special  ownership..  1937 

goods  lost  by  act  of  third  party 1937 

conversion  by  third  party;   action  by  bailee 1937 

interest  on  value  of  goods  lost  by  innkeeper 1938 

recovery  of  expenses 1938 

attorney's  fees   1938 
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BAILMENT,  PLEDGES,   WAEEHOUSEMEN,  ETC.  —  Continued. 
set-ofE  of  claim  for  rent  where  goods  in  storage  are  wrong- 
fully sold 1939 

recoupment  of  amount  of  debt  in  action  against  pledgee  for 

conversion 1939 

counterclaim  of  value  of  notes  in  action  on  notes 1939 

counterclaim  of  damages  to  property  in  action  for  balance 

due   for   advances 1939 

indebtedness  of  guest  as  counterclaim     to  suit  against  inn- 
keeper for  loss  of  guest's  property 1939 

counterclaim  of  damages  for  sale  of  collateral 1939 

evidence  generally   1940 

necessity  of  allegation  and  proof  of  loss 1940 

damages  must  be  shown 1940 

in  action  against  purchaser  at  judicial  sale,  value  of  pledgee's 

special  interest  must  be  shown 1940 

necessity   of   showing   amount   of   loss   by   deterioration   of 

goods  in  storage 1940 

proof  as  to  value  of  article  converted  by  pledgee 1940 

value  stated  in  receipt  of  property  as  evidence 1940 

evidence  of  amount  paid  for  property 1940 

actual  cost  price  as  evidence  of  value 1940 

wearing  apparel  lost  in  bathing  establishment note,  1940 

action  against  bailee  for  conversion  of  cotton 1160 

breach  of  agreement  to  redeem  pledged  property 1359 

pledge  of  notes;  wrongful  conduct 1997 

loss  of  note  held  as  security;  pledgee 1998 

BAILOR.     See  Bailment,  Pledges,  Warehousemen,  etc. 

BANK, 

refusal  of,  to  pay  check  or  note 1992 

false  representations  by,  as  to  financial  condition  of  intend- 
ing purchaser   of   merchandise 2212 

conspiracy  to  prevent  election  of  president  of 2246 

BANK  CASHIER, 

recovery  on  bond  of 1583 

BANK  DIRECTORS, 

generally note,  2069 

negligence   of    2066 

See  Officers  of  Corporations. 
BAR, 

by  marriage   subsequent   to   seduction   and   before   confine- 
ment;  action  by  parent 469 

to  recovery;   efEect  of  contract;   salvage 1022 

of  judgment;  conspiracy 2251 

See  Judgment;  Releases, 


iNDtex.  2405 

[Beferences  are  to  Sections.] 
BARGAIN, 

loss  of;  damages  for  breach  by  vendor 1738,  note,  1729,  1730 

loss  of;  breach  of  contract  by  vendor  of  realty 1732 

BASTARD  CHILD, 

damages  against  father  for  support  of 2010 

BATTERY, 

homicide  iii  resisting;  defense  to  action  for  damages  caused 

by  death    896 

of  seamen 933,     934 

See  Assault  and  Battery. 
BEEF, 

deduction  for  value  of,  animals  negligently  killed 1066,  1068 

BENEFICIARIES, 

action  for  wrongful,  etc.,  death 515,     517 

damages  for  causing  death,  factors  to  be  considered 648 

death  of  children,  evidential  factors 586 

dependency  and  support,  loss  by  death 531-533,  607,  653,     654 

relationship  of  deceased  to;    death 568 

support,  expenses  of  sickness,  etc.,  paid  by  defendant,  miti- 
gation of   damages,   death 577 

physical  and  financial  condition,  age,  number  of  family,  etc., 

death 537,  572,  573,  586,  587,  657,  780,  807,  833,  878,     879 

solatium,  anguish,  grief,  etc.,  damages  for  causing  death 566 

830,     871 

relations  legal  and  actual  as  to  deceased 872-876 

Siee  Death. 
BENEFIT, 

conferred;   ubi  jus  remedium 62 

reasonable  expectation  of  pecuniary;    damages  caused  by 

death 531,  535,  536,  570,  687,  710,  737,  758,  768,  778,  805,     832 

reasonable  expectation  of;    Employer's  Liability  Act;    dam- 
ages for  causing  death  778 

See  Pecuniary  Benefit. 
BENEFITS, 

allovcance  for,  in  condemnation  proceedings 2188 

BEREAVEMENT, 

of  survivors,  damages  caused  by  death 530,    727 

See  Society,  Solatium,  Mental  Suffering. 
BICYCLES, 

warranty  that  they  are  well  made 1694 

BILL  OP  EXCHANGE, 

payment  of  obligation  by 2262 

See  Commercial  Paper. 
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[References  are  to  Sections.] 
BILL  OP  LADING, 

refusal  of  carrier  to  sign 1981 

withholding  of,  by  carrier 1981 

sale  by  factor  of  property  coming  into   his   hands   under 
forged  bill   2052 

BILL  OP  PAETICULAKS, 

damages  caused  bj'  death 847 

BILLS, 

payment  in  counterfeit  bills 2264 

BILLS  AND  NOTES.    See  Commercial  Paper. 
BITE  OP  DOG, 

injury  by,  verdicts  excessive  and  not  excessive note,    214 

"  BLACKLEGS," 

strikers'  acts;    intimidating  employees 2238 

BLACKLISTING, 

employee 2028 

BLASTING, 

negligence ;   interruption  of  business 1057 

injuries  to  property  by 2120 

mental  anguish  caused  not  an  element 2120 

punitive  damages  for  injuries  by 2120 

BLINDS, 

injury  to,  by  use  of  worthless  paints  and  oils 1704 

BLOOD  POISONING, 

action  against  physician  for 2039 

BOAED, 

of  horses;  breach  of  contract  for 1340 

BOAED  AND  LODGING, 

breach  of  contract  as  to 1339 

BOAEDIK  G-HOUSE, 

proprietor,  boycott  of 2240 

BOAED  OP  HEALTH, 

liability  of  city  for  negligence  of 65 

killing  diseased   animals 1074 

action  against  members  of 2091 

BOAEDS, 

for  advertising,  injury  to;  rents  and  profits 1041 

BOATS, 

conversion  of    1143 

BODILY  CONDITION.    See  Physical  Condition. 

BODY, 

mutilation  of  dead  body 1048 

mutilation  of,  by  coroner 2094 
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[Beferences  are  to  Sections.] 
BOND  AND  MORTGAGE, 

deceit  in  sale  of 1706 

BONDS 1563-1630 

exemplary  damages   138 

physical  injuries,  judgment-roll  conclusive  in  action  against 

city  on  bond  373 

conversion  of  county  on  a  bond 1136 

conversion  of  conamon-law  redelivery  bond 1136 

and  stocks;   replevin   1333 

when  sum  mentioned  is  regarded  as  liquidated  damages ....  1333 

liability  of  one  guaranteeing 1573 

to  protect,  against  liens;   substantial  damages 1919 

failure  of  clerk  of  court  to  take  sufficient 309a 

neglect  of  sheriff  to  take 33  00 

liability  of  sureties  on  trustee's  bonds 2111 

liability  of  sureties  on  executor's  or  administrator's  bonds,  3113 

liability  of  sureties  on  probate  bonds 3113 

liability  of  siireties  on  receiver's  bonds 2113 

measure  of  damages;   generally;  penalty 1563 

nominal  damages  1564 

recovery  in  excess  of  penalty;  interest;  costs 1565 

exemplary  damages   1566 

duration  of  official  bonds 1567 

sureties  liable  in  separate  sums 1568 

effect  of  failure  to  notify  surety  of  defalcation 1569 

breach  of  contract  to  become  surety 1570 

sureties  on  statutory  official  bonds 1571 

fideUty  bonds;   set-off 1573 

indemnity  bonds •  •  1573 

administrator's  bond  1574 

appeal  and  supersedeas  bonds 1575 

assignee  in  insolvency;   bond  of 1576 

attachment  bonds   1577,  1578 

attorney's   fees ;    costs 1579 

exemplary  damages    1580 

mitigation   of   damages    1581 

bail  bonds  1583 

bank  cashier's  bonds  1583 

city  clerk's  bond   1584 

city  treasurer's  bond 1585 

clerk  of  court;  bond  of 1586 

constable's  bond 1587 

contractor's  bond 1588 

conveyance  bond  1589 

costs;   bond  for 1590 

county  auditor;  bond  of 1591 

county  clesrkj  bond  of 1593 
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[References  are  to  Sections.] 
BONDS  — Continued. 

county  recorder;    bond  of 1593 

county  treasurer;   bond  of 1594 

curator;    bond   of 1595 

grainage  commissioner;  bond  of 1596 

employment  agent's  bond  ]  597 

execution  creditor;    bond  of 1598 

forthcoming  bonds  1599 

guardian ;    bond  of 1600 

importer's  bond   , 1601 

Indian  agent's  bond  1602 

injunction  bonds   1603 

mitigation  of  damages  1604 

interest 1605 

expenses 1606 

attorney's  fees   1607 

internal  revenue  collector's  bond 1608 

justice  of  the  peace;  bond  of 1609 

marshal's  bond  1610 

notary's  bond   1611 

postmaster's  bond  1612 

probate  judge;   bond  of 1613 

replevin  bonds   1614 

saloon-keeper's  bond   1615 

sherifE's  bond   1616 

surviving  partner's  bond   1617 

tax  collector's  bond  1618 

titles;   bond  for 1619 

vendor's  bond  to  pay  assessments 1620 

BOOKS, 

refusal    of    officers    of    corporation    to    allow    examination 

of 2072,  note,  2073 

BOOKS  OF  ACCOUNT, 

taking  away  of;  profits 1041 

wrongful  attachment;  remote  damages;   inability  to  collect 

debts 1095 

BOYCOTT, 

defined 2240 

injury  to  trade  or  business;  liability  in  solido;  punitive  dam- 
ages   2240 

See  Combinations  and  Conspiracies. 

BREACH  OF  CONTRACT  —  GENERAL  PRINCIPLES, 

breach  of  contract;    generally 1275 

damages  for  non -performance 1275 

should  be  indemnity  for  loss  sustained 3275 

no   recovery  by  party  refusing  to   perform   for   breach   of 

other 1275 
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[References  are  to  Sections.] 
BREACH  OF  CONTRACT  — CoEiinued. 

breach  must  be  shown  1275 

contracts  against  public  policy 1276 

contracts  void  under  statute  of  frauds 1276 

contracts  either  express  or  implied 1277 

recovery  on  express  contracts 1277 

recovery  on  implied  contracts 1277 

quantum  valebat   1277 

quantum  meruit  1277 

■where  cause  of  action  indivisible 1278 

compensation  for  past  and  future  losses 1278 

measure  of  damages;   generally 1279 

compensation  for  actual  loss 1279 

damages  direct,  natural  and  probable,  result  of  breach 1279 

damages  reasonably  in  contemplation 1279,  1280 

contract  made  under  special  circumstances 1279,  1280 

rule  in  Hadley  v.  Baxendale 1280 

statement  of  facts  in  Hadley  v.  Baxendale 1280 

exceptions  to  general  rule 1280 

consideration  does  not  determine 1281 

agreement  to  leave  property  by  will 1281 

damages  must  be  proved 1283 

damages  must  not  be  left  to  speculation  or  conjecture 1282 

exact  and  absolute  proof  not  necessary 1283 

not  necessary  that  damages  be  capable  of  reduction  to  exact 

money  standard  1283 

nominal  damages    1283 

law  presumes  damage  from  breach 1283 

nominal    damages    recoverable    though   performance    would 

have  been  an  injury 1283 

effect  of  failure  to  assess  nonainal  damages 1283 

remote,  uncertain,  or  speculative  damages 1284 

construction  of  rule  as  to  remote,  etc.,  damages 1284 

instance  of  application  of  rule  as  to  remote,  etc.,  damages..   1284 

losses  due  to  inability  to  fulfill  contracts  with  others 1284 

loss  of  profits    1285 

profits  must  be  capable  of  being  ascertained 1285 

contingent  and  speculative  profits  not  recoverable 1285 

instances  of  rule  as  to  profits  applied 1285 

recovery  of  interest   1286 

exemplary  damages  not  recoverable 1287 

duty  to  lessen  damages 1288 

mitigation  of  damages   1288 

where  loss  can  be  averted  at  slight  expense 1288 

employment   contract;    may   show   that    other    employment 

was  obtainable   1288 

application  of  I'ule  as  to  dutjr  to  lessen  damages 1288 
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[References  are  to  Sections.] 

BREACH  OF  CONTRACT  —  Continued. 

partial  breacli  of  contract;   expenses 1389 

wliere  third  person  induces  breach. 1290 

breach  of  contract  to  sell  property  induced  by  third  person,  1290 

malicious  motive  of  third  person  in  inducing  breach 1290 

by  stranger  to  contract  1291 

partners;  recovery  after  death  of  one;  firm  assets 1293 

where  action  in  tort  but  founded  on  contract 1293 

pleading 1294 

complaint  should  allege  that  damages  have  been  sustained..  1394 

sufficiency  of  complaint  generally 1394 

nominal  damages  recoverable  vifhere  breach  alleged 1294 

allegation  as  to  expenses 1294 

notice  of  claim  for  damages  must  be  reasonable;  statute 1395 

BREACH  OF  PROMISE  OP  MARRIAGE 1377-1385 

generally 1377 

measure  of  damages;  elements  recoverable 1378 

injuries  to  feelings;   wounded  pride;   mental  suffering 1379 

aggravation  of  damages   1380 

evidence  as  to  wealth  of  defendant 1381 

evidence  as  to  wealth  of  defendant;    social  position,   value 

of  home,  etc.,  lost  to  plaintiff 1382 

seduction  as  aggravation  of  damages 1383 

exemplary  damages   1384 

mitigation  of  damages 1385 

BREEDING, 

purposes,  loss  of  value  of  ewes  for 1073 

BRIDGE, 

city's  liability  for  neglect  as  to note,  63 

liability  of  city  for,  when  defective 65 

defective,  damages  for  causing  death 601 

defective,  injury  to  property  being  carried  over  it 1050 

taking  of,  in  eminent  domain  proceedings 2199 

BROKERS.    See  Agents,  etc. 

BROTHER, 

dependency  on  deceased,  death 652 

BROTHERS, 

as  beneficiaries,  damages  caused  by  death.  .674,  note,  723,  727,     893 
See  Collateral  Kindred. 

BUCK  LAMBS, 

escape  of,  among  ewes 1072 

BUGGY, 

injured;  opinion  of  owner  as  to  value 1080 

BUILDING, 

erected  contrary  to  ordinance;  city  not  liable  to  citizen,  note,      63 
inducement  to  lease  property  and  to  erect;  fraud 2386 
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[Keferences  are  to  Sections.] 

BUILDING   AND    CONSXEUCTION    CONTRACTS 1386-1400 

substantial  performance   1386 

failure  to  complete   1387 

where  performance  is  delayed 1388 

defects  in  performance   1389 

evidence 1390 

where  performance  is  prevented 1391 

contract  suspended;  rise  in  price  of  labor  or  materials 1393 

place  for  contractor  to  store  brick 1393 

failure  to  pay  installments 1394 

counterclaim 1395 

loss   of  profits    1396 

increased  value  of  land  by  buildings 1397 

failure  to  construct  sewer  so  it  will  not  overflow 1398 

government  contract  1399 

breach  of  contract  to  award  sub-contract 1400 

BUILDING  AND  LOAN  ASSOCIATION, 

purchase    of   land   through;    fraudulent   concealment   as   to 
stock  in   2221 

BUILDING  BESTRICTIONS, 

violation  of,  by  vendees 1774 

sales  of  realty   1822 

violation  of,  as  to  class  of  house 2135 

BUILDINGS, 

removal  of,  from  mortgaged  property 1905 

injury  to  or  destruction  of 2116,  2125 

injury  to,  by  overflow 2137 

vendor's  false  representation  as  to  condition  of 2221 

valuable   buildings   on   land   as    affecting   compensation   for 

deficiency 2221 

contract  to   construct;    excessive  price;    fraud;    conspiracy; 

agent 2247 

loss  of,  by  fire.     See  Insurance. 

construction  of.     See  Building  and  Construction  Contracts. 

BULBS, 

breach  of  warranty  on  sale  of 1707 

BURDEN  OP  PROOF, 

violation  of  statutory  duty;  ubi  jus  remedium 63 

probable  cause;  evidence;  malicious  prosecution 434 

nuisance 2156 

See  Evidence. 

BURGLARY, 

liability  of  agents,  etc.,  for  loss  by 2054 

BURIAL, 

right  to  dead  body  for 1048 

See  Body. 
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[Bieferences  are  to  Sections.] 
BUSINESS, 

loss  of  time  333 

loss  of,  physical  injury 233 

injury  to;    loss   of  employment;    special  damage;    libel  and 

slander  391 

where  unlawful,  no   recovery  for   injury  to;    malicious   at- 
tachment       445 

of  deceased 799 

qualifications  as  a  factor,  damages  for  causing  death 528 

563,  607,     755 

activity  of  deceased  husband,  death 579 

proceeds   or  income  of,  as  a  factor;    damages   for  causing 

death '. 563 

flxictuations  as  element;  damages  caused  by  death 727 

interruption  of;   negligent  blasting 1057 

of   person   owning   animals   negligently   killed;    element   of 

damages 1058 

interrupted;  loss  of  profits;  wrongful  attachment,  levy  and 

seizure 1090,  1091 

liquidated  damages  for  breach  of  agreement  not  to  engage 

in 1316,  1317 

contracts  not  to  engage  in 1341 

breach  of  agreement  to  remove 1342 

f I'aud  in  sale   of 1695 

loss  of,  due  to  breach  of  warranty  on  sale  of  personalty 1702 

interruption  of;  breach  of  covenant  to  refrain 1852 

injury  to;  foreclosure  of  void  mortgage 1909 

injury  to,  by  overflow 2139 

injury  to;   eminent  domain 2193 

injury  to,  burden  of  proof  on  plaintiils  to  show 2236 

injury  to.     See  Combinations  and  Conspiracies;   Death;   Em- 
ployment; Instantaneous  Death;   Occupation. 

BUSINESS  KEBUTATION, 

when  no  allowance  for 1042 

and  credit;  injury  to;  wrongful  attachment,  levy  and  seizure,  1092 

BUTTEKINE, 

injury  to,  by  carrier 1965 

0. 

CALIFORNIA, 

statutes,  damages  caused  by  death et  seq.,    725 

CALVES, 

loss   in  transit , 1071 

"  CANNOT  EXCEED," 

damages  for  causing  death 842 
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[References  are  ta  Sections.] 
CANTHAEIDES, 

placing  in  wine,  exemplary  damages 190 

CANVASSEK, 

percentage  basis;  earnings;  loss  of  time 237 

CAPACITY, 

to  earn,  impairment  of,  by  physical  injury;  verdicts  excess- 
ive and  not  excessive note,     214 

to  labor,  demonstrated  by  physical  injury 237 

and  qiialities  of  deceased  as  factors,   damages  for  causing 

death  563 

of  deceased  for  business,  etc 755 

earning,  etc.,  of  deceased 528,  581,  607,  648,  683,     771 

of  beneficiaries,  death  of  children 586 

to  earn.    See  Earning  Capacity;  Earnings;  Physical  Injury. 

CAPSIZING, 

vessel  by  negligently  loading  cargo 1011 

CAPTAIN, 

of  vessel;  injury  to  seamen 934 

CAPTURE, 

of  vessel.     See  Marine  Torts  and  Contracts. 

CAR.    See  Carriers  of  Freight;  Carriers  of  Passengers. 

CARCASS, 

of  animals  killed;  reduction  of  damages 1066,  1068 

CARE, 

ordinary  care,  meaning  of 149 

of  children  as  factor,  damages  caused  by  death 545,  699,     816 

degree  of.     See  Contributory  Negligence;  Duty;  Negligence. 

CAREFULNESS, 

of  deceased 860 

CARELESSNESS, 

gross  carelessness,  damages  caused  by  death 626 

CARGO, 

injury  to  1965,  1967 

collision.     See  Marine  Torts  and  Contracts. 
See  Insurance. 
CARLISLE  TABLES, 

death 624,  811,     883 

CARRIAGE, 

of  passengers.     See  Carriers  of  Passengers. 
CARRIAGE  SPRINGS, 

breach  of  warranty  as  to 1704 

CARRIERS.     See  Carriers  of  Freight;    Carriers  of  Passengers; 

Releases. 
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[References  are  ta  Sections.! 
CAEEIERS  OF  FREIGHT, 

delay  in  delivery  generally '. . .  1956 

natural  and  proximate  results  of  delay 1956 

special  damages  for  delay 1956 

notice  of  special  damages  for  delay 1956 

notice  of  penalty  for  non-completion  of  contract  work 1956 

loss  of  profits  for  delay 1956 

parol  evidence  of  notice  of  special  damage 1956 

nominal  damages;  absence  of  notice  of  special  damages 1956 

delay  in  delivery  of  medicine 1956,  1963 

notice  of  special  damages  after  goods  have  been  placed  in 

carrier's  possession   1956 

measure  of  damages  generally  for  delay 1957 

contract  of  carriage  should  be  performed  within  a  reason- 
able time  1957 

general  rule  as  to  damages  for  delay 1957 

loss  of  time  in  waiting  for  goods  not  recoverable 1957 

delay  in  delivery;   effect  of  military  possession 1958 

delay  in  delivery  of  corpse;  mental  distress 1959 

delivery  of  machinery  delayed 1960 

delivery  of  live  stock  delayed 1961 

delay  of  live  stock;  interest 1962,  note,  1963 

expenses  occasioned  by  delay  in  delivery 1963 

expense  of  search  in  case  of  delay .■ 1963 

expense  of  telegrams  in  case  of  delay 1963 

injury  to  goods 1964 

injury  to  merchandise 1964 

injury  to  a  machine 1964 

injury  to  flour 1964 

injury  to  condensed  milk 1964 

injury  to  goods;  damages  determined  by  market  price 1964 

injury  to  museum 1964,  1965 

damages  for  injury;  interest  on  amount 1964 

damages  for  injury  where  carrier  has  by  deviation  become 

insurer 1965 

injuries  to  cattle 1965 

:when  evidence  of  cost  of  article  not  admissible 1965 

injury  to  butterine 1965 

nominal  damages  where  goods  sold  by  consignee 1965 

injury  to  cargo 1965,  1967 

injury  to  glassware 1965 

injury  to  goods  having  no  market  value 1966 

evidence  in  action  for  injury  to  cargo 1967 

burden  of  proof  in  action  for  injury  to  cargo 1967 

failure  to  properly  feed  and  water  stock 1968 

failure  to  .furnish  cars  for  live  stock 1969 

failure  to  furnish  proper  accommodations  for  live  stock 1969 
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[Beferences  are  to  Sections.] 
CARRIERS  OP  FRIEGHT  — Continued. 

nominal  damages  and  costs  under  statute  for  failure  to  fur- 
nish accommodations   1969 

loss  or  destruction  of  freight  while  in  carrier's  possession..  1970 

interest  on  value  of  goods  lost  or  destroyed 1970 

value  at  what  place  controls  in  estimating  damages 1971 

evidence  as  to  value 1971 

value   at  destination 1971 

where  no  market  value  at  destination 1971 

place  of  value  where  original  destination  changed 1971 

evidence  as  to  value  in  immediate  vicinity 1971 

where  market  value  at  destination  is  controlled  by  market 

value  at  another  place 1971 

loss  caused  by  leakage;  value  at  what  port  controls 1971 

sale  price  as  affecting  value  and  recovery 1973 

price  received  at  auction  sale  as  affecting  recovery 1972 

wrongful  refusal  of  carrier  to  transport  goods 1973 

exemplary  damages  for  refusal  to  transport 1973 

wilful  misrouting  of  goods 1974 

deviation  by  carrier  from  route  or  means  agreed  upon 1975 

nominal  damages  for  deviation  by  carrier 1975 

by  failure  to  transport  as  agreed,  carrier  may  become  in- 
surer    1975 

delivery  to  wrong  person  or  destination 1976 

damages  for  loss  of  use  of  goods 1976 

consequential  damages;   failure  to  trace  goods 1976 

loss  of  time  in  pursuit  of  property  misdelivered 1976 

expenses  in  pursuit  of  property  misdelivered 1976 

when  nominal  damages  for  misdelivery 1976 

primitive  damages  for  misdelivery 1976 

turning  over  by  master  of  cargo  to  consular  agent 1977 

depreciation  in  weight  of  cargo  of  sugar 1978 

unjust  discrimination  by  carrier 1979 

preference  in  rates 1979 

statute   providing   a   penalty   for    each   article   refused   by 

carrier 1979 

statute  as  to  excessive  freight  charges 1979 

when  shipper  precluded  from  recovery  for  breach  of  ship- 
ping contract 1979 

agreement  by  carrier  to  give  low  rates  as  inducement  to 

build  manufacturing  plant 1980 

refusal  to  sign  bill  of  lading 1981 

withholding  bill  of  lading 1981 

nominal  damages  for  refusal  to  sign  bill  of  lading 1981 

exemplary  damages  for  withholding  bill  of  lading 1981 

stipulations  exemjjting  from  or  limiting  liability 1983 

jsarrier  may  limit  liability. ,..,,.,.,..,.,,...,, 1982 
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[References  are  to  Sections.] 
CARRIERS  OF  FREIGHT  -  Continued. 

stipulations  where  connecting  lines 1982 

contracts  limiting  liability  to  be  strictly  construed  against 

carrier 1982 

stipulations  should  be  reasonable 1982 

stipulation  as  to  disclosure  of  value 1982 

carrier  cannot  exempt  Itself  from  liability  for  negligence...  1982 

stipulations  as  to  notice  of  loss 1983 

stipulations  as  to  time  of  bringing  suit 1983 

stipulation  as  to  computing  damages 1984 

stipulations  as  to  deduction  of  insurance  paid 1985 

contracts  to  deliver  property  for  transportation 1986 

animals  injured  in  transit 1069 

where  cattle  escape  and  are  killed ;  limitation  of  liability . . .  1070 

loss  of  calves  in  transit 1071 

mares  losing  foals  in  transit 1071 

conversion  by  1127 

See  Marine  Torts  and  Contracts. 

demurrage  982 

See  Marine  Torts  and  Contracts. 
CAEEIEES  OF  PASSENGEKS, 

actions  by  passengers  may  be  in  contract  or  tort 327 

physical  injuries;   passengers;   generally 328 

permanent  physical  injuries;  passengers;  cases 329 

passenger  injured  alighting  from  car 330 

passenger  injured;   lex  loci  contractus;   statutory  limitation 

as  to  recovery 331 

exemplary  damages   332 

exemplary  damages,  assaults  on  passengers 333 

exemplary   damages;    failure   or  refusal   to   transport  pass- 
engers      334-333 

penalty  statute;   failure  to  transport  and  discharge  passen- 
gers at  destination ;   "  legal  or  just  excuse  " 336 

wrongful  ejection  from  train 337-339 

exemplary  damages;   ejection  of  passenger 340 

exemplary    damages;     ejection    of    passenger;     unnecessary 

force  or  violence 341 

exemplary   damages;    ejection   of   passenger;    when   not   re- 
coverable       342 

exemplary  damages;  ejection  of  passenger;  cases 343 

passenger  left  at  wrong  station 344 

duty  to  minimize  damages;  ejection  of  passenger 345 

passenger  carried  beyond  destination 346-347 

exemplary  damages;   passenger  carried  beyond  destination..     348 
passenger;    illness    due    to    exposure;    walking    to    destina- 
tion     349-350 

passenger;  injury  to  health  by  exposure 351 
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fright,  in    connection    with,    physical    injury;    expulsion    of 

passenger 352 

mental  suflering,  etc.;  passenger  carried  beyond  destination,    353 
mental  suffering;   injury  to  feelings,  etc.;   ejection  of  pass- 
enger       354 

mental  suffering;   passengers;  cases  generally 355 

failure  to  give  passenger  proper  accommodationa 356 

injury  or  insult  by  third  persons  to  passenger 357 

wrongful  charge  of  fare;  taking  up  tickets,  etc 358 

stipulations  exempting  carrier  from  liability 359 

statutory    exemption   from    liability;    passengers    riding    on 

platforms  of  cars 360 

general  statement   1941 

breach  of  contract  of  carriage  generally 1942 

recovery  of  expenses  for  breach  of  contract  to  transport. . . .  1943 

loss  of  time;  breach  of  contract  to  transport 1943 

breach  of  contract  to  cari'y  opera  troupe 1943 

where  entry  to  train  shed  is  refused ." 1942 

refusal  to  accept  mileage  tickets 1943 

failure  to  deliver  ticket  to  person  as  agreed;   special  dam- 
ages    1943 

agreement  to  furnish  ticket  on  a  certain  day 1943 

refusal  to  exchange  ticket 1943 

refusal  to  give  return  ticket 1943 

loss  of  commutation  ticket 1944 

breach  of  contract  as  to  staterooms;    discomfort;    punitive 

damages 1945 

overcrowding  of  vessel 1946 

contract  to  furnish  cars  for  excursion 1947 

compelling  white  woman  to  ride  in  negro   coach;    mental 

pain 1948 

mental  suffering,  anxiety,  distress  or  humiliation ....^..  JJ94S 

loss  of,  or  injury  to  baggage 1949 

where  baggage  is  lost  measure  of  damages  is  value  thereof. .  1949 
lost    baggage;    value    to    owner    controls    and    not    market 

value 1949 

testimony  of  owner  as  to  value  of  lost  baggage 1949 

if  goods  have  market  value  that  controls 1949 

baggage  for  which  carrier  is  liable  in  damages 1950 

for  jury  to  determine  amount  of  money  reasonably  neces- 
sary for  passenger 1950 

liability  of  sleeping-car  company  for  baggage  and  money...  1950 

goods  of  which  passenger  is  not  the  owner 1951 

loss  of,  or  injury  to  baggage;  remote  damages 1953 

loss  of  profits  not  recoverable  in  action  for  lost  baggage...  1953 
carrier   not   liable   for   costly   merchandise   in   passenger's 
trunk 1952 
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no  recovery  for  worry  or  sickness  in  consequence  of  loss...  1952 

no  recovery  for  mental  suffering'  in  consequence  of  loss 1953 

evidence  as  to  expenditures  in  acquiring  property  similar  to 

that  lost  not  admissible 1952 

expenses  in  looking  for  lost  baggage  not  recoverable 1952 

burden  of  proof  on  passenger  to  show  delivery  to  carrier...  1952 

delay  in  delivery  of  baggage;  value  of  use 1953 

perishable  articles  not  baggage 1953 

stipulations  as  to  baggage 1953,  1955 

stipulations  must  be  reasonable 1953 

cannot  stipulate  against  loss  due  to  its  own  negligence 1953 

carrying  baggage  past  station ;   exemplary  damages 1954 

vessel  as.     See  Marine  Torts  and  Contracts. 

CARRYING  TRADE, 

damages  not  recoverable  where  combination  merely  for  law- 
ful competition 2233 

CARTRIDGES, 

negligent  sale  of 1683 

CASUALTY, 

or  accident,  liability 69 

CATERER, 

action  by,  for  breach  of  contract 1343 

CATTLE, 

injury  to,  or  killing 1061 

wrongfully  attached 1085 

conversion  of 1128 

recovery  for  increase  In  action  for  conversion 1128 

increase,  detinue  and  replevin 1228 

breach  of  agxeement  to  furnish  water  for 1374 

injury  to,  by  carrier 196S 

warranty  and  representations  as  to,  on  sale  of 1708-1715 

fraudulent  representation  in  exchanging 1712 

contract   to    pasture,    false    representations,    sufficiency    of 

water  supply  2212 

See  Animals. 

CATTLE  GUARDS, 

liability  for  failure  to  construct note,  63 

failure  of  railway  company  to  maintain 1077 

failure  to  maintain,  liability note,  63 

CAUSEWAY, 

defective,  damages  for  causing  death 601 

CAUTION, 

of  deceased  as  engineer 860 
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CAVEAT  EMPTOE, 

application  of  rule;  covenants  on  sales  of  realty 1807 

CEMENT, 

breach  of  warranty  on  sale  of 1094 

CERTAIN  LOSS.    See  Certainty  of  Loss. 

CERTAINTY, 

prospective  damages   note,      17 

of  damages  in  action  for  death 534,  586,  587,  737,     738 

of  proof  of  damages,  death  of  child  of  tender  years 588 

of  damages,  affirmance,  proof  of  actual  definite  pecuniary 

damage  unnecessary;  damages  for  causing  death 561,     563 

See  Damages. 

CERTAINTY  OP  LOSS, 

prospective  loss  must  be  reasonably  certain 244-245 

CHAMPAGNE, 

damage  for  conversion  of 1171 

CHANGE  OP  GRADE  OP  STREET, 

consideration  of  special  benefits  by 2301 

injury  to  right  of  ingress  and  egress 3301 

cost  of  vyall  necessitated  by 2201 

destruction  of  sidevyalks  or  trees 3301 

expense  of  making  premises  conform  to  new  grade 2201 

generally 2201 

CHARACTER, 

of  plaintiff;  evidence  as  to;  chastity  of  female 266 

reputation    of   plaintifE  —  evidence    as    to  —  libel    and    slan- 
der     422,     423 

of  deceased  as  factor;  daraages  for  causing  death 563,    568 

581,     828 

of  parties;  damages  caused  by  death 899 

See  Reputation. 

and  capacity  of  beneficiaries,  death  of  children 586 

false  and  malicious  statements  as  to;   injury  to  plaintiff's 

business;  conspiracy 2335 

injury  to;    boycott 3240 

of  land.     See  Condition;  Quality. 

CHARTERERS.    See  Marine  Torts  and  Contracts. 

CHARTER  PARTY.    See  Marine  Torts  and  Contracts. 

CHASTISEMENT, 

damage  not  synonymous  with 1 

CHASTITY, 

of  female;   evidence  as  to  character  of  plaintifE 266 

CHATTEL  MORTGAGE, 

foreclosure  of,  wrongful  distress 1056 

Sep  Mortgagor  and  Mortgagee, 
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CHATTELS, 

refusal  by  mortgagee  to  release 896 

See  Mortgagor  and  Mortgagee. 

CHECKS.     See  Commercial  Paper. 

CHILDEEN, 

contributory   negligence   of   parent 175,  176 

classification  of  the  various  physical  injuries  in  which  ver- 
dicts have  been  held  excessive  and  not  excessive note,  214 

loss  of  services  of,  physical  injuries,  verdicts  excessive  and 

not  excessive  note,  214 

and  parent;   mental  suffering 225 

trespassing  on  land;  duty  of  landowner  64 

care  required  of;   contributory  negligence 177 

action  by,  civil  damage  acts,  release  of  action  by  wife 482 

age,  sex,  mental  and  physical  ability,  health,  strength,  etc...  514 

death  of;  damages  generally 514 

death  of 547-550,  568,  583,  584,  667-672,  700-703,  722,  749 

762,  787,  809,  810,  818,  819,  838,  890-892 

death  of,  minority  and  majority 549,  671,  672,  748,  750 

817,  867,  892 

death  of  adult 549,  670,  763 

death  of  father 663,  744,  786,  813,  836 

death  of  mother 580 

death  of  parent 581,  698,  720,  746,  749,  815,  837 

death  of  parent,  probable  accumulations  of  latter 691 

majority  of,  damages  caused  by  death  of  parent 546 

majority  of,  loss  by  death  of  parent 546 

death  of;  deductions  for  support,  etc 890 

death  of;   evidential  factors 586 

care,  training,  etc.,  of;  death  of  parents 545,  568,  632,  666,  764 

816,  889 
age,    sex,    financial,    etc.,    condition,    health,    etc.,    death    of 

parent 581 

age  and  sex  of,  death  of  mother 580 

services  and  earnings  of,  death 568 

action  for  wrongful,  etc.,  death,  general  factors 514,  517 

who  are  employees,  death  of 702 

evidential  factors,  damages  for  death  of 585 

infancy  as  a  factor,  damages  for  death  of 585 

factors  in  estimating  damages  caused  by  death  of 528 

damages  caused  by  death  of 547 

support  during  minority,  death 568 

support,  care,  etc.,  of  minors,  death 699 

obligation  to  support  parent  as  factor,  death 587 

obligation  of,  to  support  parents,  death 586 

duty  to  aid  parents,  death 568 

of  tender  years,  services  of^  death ,.,.,,.,..,...,..  588 
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minors,  damages  caused  by  death  of 548 

number  and  ag-es  of 657,  760,  807 

number,  ages,  sex,  etc.,  action  for  loss  by  death  of  parent. . .  517 

number  and  ages  of  minors;  damages  caused  by  death..  692,  693 

unborn  child,  death  of,  not  an  element  of  damages 590 

illegitimate,  damages  caused  by  death note,  523 

death,  sickness  of  motJier  caused  thereby 673 

mother's  sickness  occasioned  by  death  of,  expense  thereof..  591 

includes  whom,  damages  caused  by  death note,  523 

general  elements  of  damages 867 

value  and  character  of  services,  damages  for  causing  death. .  563 

parent's  right  to  support,  damages  caused  by  death 531 

minor  employee,  death  of 788 

loss  of  nurture  and  education,  etc.,  death 583 

duty  of,  to  maintain  parents ;  damages  caused  by  death 890 

dependence   of,   death 568 

loss  of  services  of 774 

See  Death;  Parent  and  Child. 

CIPHEE  DESPATCHES, 

damages  for  error  or  negligence  in  transmission 1406 

CIECULARS, 

mailing  libellous;  injury  to  trade  or  business;  combinations 

and  conspiracies    '. 2237 

CIECUMSTANCES, 

of  beneficiaries  or  next  of  kin;  death 572,  573,  586,  657 

or  financial  condition  of  children,  death  of  parent 581 

surrounding  deceased 528,  563,  688,  799,  859 

pecuniary,  of  defendant,  damages  caused  by  death 689 

of  deceased.     See  Condition;  Death;  Financial  Condition. 

CITIZEN, 

city  not  liable  to,  for   erecting  building  contrary  to   ordi- 

•  nance  .  .  .  note,  63 

CITY, 

liable  for  neglect  to  comply  vyith  statute  as  to  bridges,  note,  63 

action  against;   judgment-roll  conclusive  in  action  on  bond,  273 

vyrongful  seizure  by,  of  personal  property;  profits 1041 

See  Municipal  Corporations. 

CITY  CL.ERK, 

recovery  on  bond  of 1584 

CITY  TREASURER, 

recovery  on  bond  of 1585 

CIVIL  ACTION, 

death;  remedy  purely  statutory 495 

for  damages;   combinations  and  conspiracies 2231,  note,  2231 
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CIVIL  DAMAGE  ACTS 470,  484 

sales  of  liquor  to  husband 2007 

who  may  sue 470 

measure  and  elements  of  damages  generally 471 

death 473 

loss  of  support 473 

injury  to  feelings;  mental  suffering 474 

exemplary   damages;    generally 475 

exemplary  damages ;  general  rule 476 

sale  by  employee  without  defendant's  knowledge  no  defense; 

exemplary  damages;  mitigation  of 477 

evidence  affecting  damages;   generally 478 

evidence  showing  unlawful  sale 479 

sales  by  two  or  more  persons;  recovery  in  case  of 480 

plaintiff's  knowledge  and  consent  to  sale  may  be  defense 481 

release  of  damages  by  wife  no  defense  to  action  by  children,  483 

pleading 483 

civil  rights  acts;  damages  and  penalties 484 

CIVIL  DAMAGE  LAWS 7 

CIVIL  DAMAGES, 

defined t 

CIVIL  LAW, 

damage  defined note,        1 

CIVIL  LIABILITY, 

for  damages;  conspiracy 2233 

distinguished  from  criminal  conspiracy,  note,  "opinions,"  etc.,  2253 

CIVIL  EIGHTS  7 

acts;  damages  and  penalty 484 

CIVIL  SUIT, 

malicious  prosecution  of;   attachment 444 

See  Action. 
CLAIM  AND  DELIVERY.    See  Detinue  and  Eeplevin. 
CLAIMS, 

arising  after  suit  commenced note,      61 

for  personal  injuries;   release  of 198-203 

Court  of,  jurisdiction;  Indian  depredations 1043 

CLASSIFICATION, 

of  the  various  physical  injuries;  verdicts  held  excessive  and 

not  excessive  note,     214 

CLEARANCE  CARD, 

refusal  of  employer  to  give 2028 

CLERK  OE  COURT, 

recovery  on  bond  of 1586 

See  Public  Of&cers. 
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CLtENl'.    See  Attorneys,  etc. 

Coal, 

breach  of  warranty  as  to j.ii .1....... ..  .<  1694 

damages  in  action  of  trover  or  trespass  for. ......  ,1183,  1184,  1187 

1188,  1190 

CODE, 

and  constitution;  damages  defined 3 

measure  of  damages  defined 6 

nominal  damages  defined 9 

general  damages  defined 12 

special  damages  defined 14 

direct  damages  defined 16 

consequential  damages  defined 19 

contingent  or  too  remote  damages  defined 23 

exemplary,  punitive  or  vindictive  damages  defined 29 

liquidated  damages  34 

provisions  of  reasonable  damages 40 

writ  of  ad  quod  damnum 43 

writ  of  assessment  of  damages 43 

provisions  as  to  damages  for  conversion 1156,  1158 

See  Statute. 

COEECION, 

as  essential  of  conspiracy note,  3331 

trade  unions;  consjjiracy;  inducing  breaches  of  contract  and 

preventing  making  contracts;  injury  to  trade  or  business,  3239 
See  Combinations  and  Conspiracies. 

COIN, 

conversion  of  deposits  in 1105 

COLLATERAL, 

where  insurance  policy  pledged  as 1545 

m  isappropriation  of  2056 

loss  of  by  pledgee 1938 

where  not  returned  on  satisfaction  of  debt 1928 

See  Bailment,  Pledges,  Warehousemen,  etc. 

COLLATERAL  KINDRED. 

damages  caused  by  death. .  593,  637,  674,  723,  751,  789,  839,  893,     894 
support  of  by  deceased;  damages  caused  by  death 615 

COLLATERAL  RELATIVES^ 

death 607 

COLLATERAL  SECURITY, 

conversion  of  by  pledgee 1137 

COLLECTING  BANK, 

negligence  of  I993 
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liability  for   note,      63 

loss  of  life  by 768,  791,  8.94,    939 

Limited  Liability  Act;  damages  for  causing  death 955 

See  Admiralty. 

value  of  vehicle  before  and  after 1052 

injury  to  cattle  in  transit 1069 

railway;   failure  to  maintain  fences   or  cattle-guards;    ani- 
mals injured  or  killed 1077 

See    Insurance;    Limitation    of    Liability    Statutes;    Marine 
Torts   and   Contracts;    Releases. 
COLORADO, 

statutes,  damages  for  causing  death 675 

COLTS, 

premature  loss  of 1071 

COMBINATIONS  AND  CONSPIRACIES. 

conspiracy  must  result  in  injury  or  damages  to  be  action- 
able and  justify  a  recovery...  2331,  2336,  note  "opinions," 

etc 2253 

essential  that  there  be  a  conspiracy . .  2231,  note  "  opinions," 

etc 2253 

fact  of  conspiracy  simply  a  matter  of  aggravation 2231 

requisites  of  right  of  action  in  England 2231 

acts  may  be  done  maliciously  and  without  damage 2231 

coercion  or  deception  as  essential  of  conspiracy note,  2231 

concert  essential  to note,  2231 

combination  to  defraud  as  essence  of note.  2231 

wrongful  discharge,  essentials  of  conspiracy  for note,  2231 

civil  action  is  for  the  tort  and  damage note,  2231 

confederation  essential note,  2231 

gravamen  of  action  is  malice  and  not  conspiracy,  both  may 

be  pleaded  and  proved  in  aggravation note,  2231 

intent  to  injure 2231 

inducing  others  not  to  employ  particular  person 2231 

when  civil  liability  for  damages  does  and  does  not  exist 2232 

note,  "  opinions,"  etc.,  2253 

corporation  civilly  liable 2233 

when  principal  not  liable,  knowledge  of  agent 2332 

shareholder  in  corporation  not  liable  unless,  etc 3332 

employees,  threats  to  call  out  workmen 2332 

motive  as  element  of  civil  wrong 2232 

note,  "  opinions,"  etc.,  22153 
railroad  company  compelled  to  refuse  to  accept  interstate 

freight 2232,  note,  "  opinions,"  etc.,  2353 

labor  organization;  threats  to  vyithhold  labdr 2232 

maliciously,  etc.,  procuring  discharge  of  non-union  men 223a 
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combination  between  dealers  in  merchandise  to  injure  busi- 
ness of  another 2233 

refusal  to  sell 2233 

injury  to  business  by  threats  to  discharge  employees  who 

trade  with  another 2233 

damages  not  recoverable  where  combination  merely  for  law- 
ful competition 2233 

action  by  private  person 2234 

Anti-Trust  Act,  action  at  law  for  damages  only  remedy  for 

private  person 3334 

how  far   all   liable   for;    liability   of   each   for   acts    of   the 

others 2235,  2240,  note,  "  opinions,"  etc.,  2353 

employer,  when  one  not  liable  for  acts  of  all  in  combination 

to  resist  increase  of  wages 2235 

refusal  to  sell  to  contractors  to  concede  advance  in  wages..  3235 
false  and  malicious   statements   as  to   character   to   injure 

plaintiff's  business 2235,  note,  "  opinions,"  etc.,  2253 

injury  to  trade  or  business 2236 

character  of  threats  or  intimidation 2236 

inducing  breaches  of  contract 2236,  2239 

note,  "  opinions,"  etc.,  2253 
inducing  servants  or  employees  to  break  contracts  or  not 

to   deal  with   another 2236,  2238 

profits  upon  broken  contracts 2236 

speculative  profits  not  recoverable 2236 

limiting  purchase  of  articles  to  certain  dealers  or  places 2236 

actual  damages  sustained 2236 

treble  damages;   Interstate   Commerce  Act;    how  compiited 

or  fixed 2236 

jury  to  find  actual  damages  and  court  to  treble  amount....  2336 

not  enough  to  establish  existence  of  combination 2236 

damages  recoverable  are  reasonable  damages 2236 

duty  to  lessen  damages 2236 

no  injury  if  goods  refused  to  be  sold  could  be  purchased  out- 
side of  combination 2236 

damages  proven  must  not  be  merely  speculative 2236 

market  value,  difference  between,  and  cost 2236 

injury  to  trade  or  business  by  libel 2337 

nature  of  injury  under  Anti-Trust  Act 2237 

Anti-Trust  Act  is  intended  to  affect  interstate  commerce...  2237 

strikers'  acts;  inducing  employees  to  leave  employer 2238 

Strikers,   calling  employees   "  scabs  "   and  "  blacklegs,"   and 

intimidating  them 2238 

trade  unions;   malicious  acts  to  injure  business;    coercion; 

inducing  breaches  of  and  preventing  making  contracts 2239 

note,  "  opinions,"  etc.,  2253 
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same;  what  constitutes  malicious  acts 2239 

note,  "  opinions,"  etc.,  2253 
boycott;    injury  to   trade   or   business;    liability   in   solido; 

punitive  damages 2240 

combinations  to  control  market  prices;  boycott 2240 

boycott  by  trade  union,   inducing'  workmen  to  break  con- 
tracts; preventing  employment  of  plaintifEs 2240 

same;    expense  of  procuring  other  workmen,  difference   in 

wages  and  direct  damages  sustained,  and  interest 2240 

boycott;  good  will  of  business  lost note,  2240 

acts  done  to  lessen  damages;  boycott note,  2240 

depreciation  in  value   of  property  as  factor  in   computing 

damages;  boycott  note,  2240 

profits,  loss  of;   boycott note,  2240 

distress  and  annoyance  as  factor  in  computing  damages; 

boycott note,  2240 

injury  to  character  as  factor  in  computing  damages;   boy- 
cott     note,  2240 

penalty;  Anti-Trust  Act  not  to  recover,  but  in  nature  of  one 

for  exemplary  damages 2241 

proof    of    actual    damage    necessary    to    recover    vindictive 

damages 2241 

patronage,  withdrawal  of;  vindictive  damages 2241 

punitive  damages;   rank  and  influence  of  defendant  imma- 
terial    2242 

agreement    prohibiting   engaging   in   competitive    business; 

profits 2243 

same;    Michigan    statute    prohibiting    combinations    in    re- 
straint of  competition 2243 

conspiracy  to  obtain  money  from  master  mechanic  by  in- 
ducing workmen  to  leave  by  threats,  etc 2244 

combinations  of  employers  to  resist  demands  of  workmen..  2245 
conspiracy  to  prevent  election  to  office  in  private  corpora- 
tion;  amount  recoverable;   remote  damages 2246 

conspiracy    to    defraud;     excessive   valuation    of    property; 

breach  of  dxity  by  agent 2247 

same;   exchange  of  stock  for  land 2247 

same;    contract    to    construct    buildings;     excessive    price; 

fraud  of   corporation   agent 2247 

obtaining  personal  property;  conspiracy  to  defraud 2247 

profits;  fraudulent  conspiracy  preventing  obtaining  personal 

property  purchased,  or  delivery  of  inferior  property 2248 

bringing  false  or  fictitious  action;  right  to  bring  lawsuit 2249 

procuring  unjust  or  false  verdict 2250 

bar  of  judgment 2251 

disbarment  of  an  attorney-at-law 2252 
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[References  are  to  Sections.] 
COMBINATIONS  AND  CONSPIRACIES— Continued. 

interest;  costs;   expenses;   counsel  fees 8253 

opinions  in  important  decisions note,  2253 

COMFOET, 

deprivation  of  by  wrongful  or  negligent  death 610,  729 

735,  830,  836,  871 

afforded  to  family  by  deceased,  damages  caused  by  death. . .  530 

from  society,  etc.,  deceased,  death 567 

See  Mental  Suffering,  Society,  Solatium, 

injury  to,  by  nuisance 2149,  2151 

COMMANDER, 

in  navy;  injury  to  seamen 933 

COMMENCEMENT  OF  SUIT, 

claims  or  demands  subsequently  arising note,  61 

COMMENSURATE, 

remedy  is,  ^vith  damage  sustained 62 

COMMERCIAL  PAl'ER, 

breach  of  contract  to  deliver  note 1987 

measure  'of  recovery  generally  in  actions  on  bills  and  notes,  1988 

amount  due  with  interest  is  general  measure  of  damages...  1988 

recovery  by  purchaser 1988 

recovery  by  indorsee  against  immediate  indorser 1988 

actual  loss  recoverable  between  original  parties 1988 

interest  as   damages 1989 

notes  payable  in  property 1990 

notes  payable  in  specific  articles 1990 

fraud  in  respect  to  notes  and  paper 1991 

fraudulent  sale  by  holder  of  note  to  innocent  purchaser 1991 

fraud  inducing  the  giving  of  notes 1991 

evidence  to  show  insolvency  of  indorser 1991 

when  paper  transferred  by  mere  sale  and  not  by  indorse- 
ment    1991 

refusal  of  bank  to  pay  check 1992 

refusal  of  bank  to  pay  note 1992 

substantial  dan\ages  for  refusal  to  pay  check 1992 

injury  to  credit  by  refusal  to  pay  check 1992 

no  recovery  for  injury  to  feelings  by  refusal  to  pay  check. . .  1992 

punitive  damages  for  refusal  to  honor  check 1992 

when  recovery  limited  to  nominal  damages;   refusal  to  pay 

check 1993 

damag-es  against  a  collecting  bank 1993 

failure  to  give  notice  of  protest 1993 

negligence  generally  of  collecting  bank  or  agent 1993 

mitigation  of  damages  for  failure  to  fix  liability  of  indorser,  1993 

liability  of  collecting  bank  for  loss  in  mails 1993 

failure  to  present  for  or  demand  payment 1994 
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[References  are  to  Sections.] 
COMMERCIAL  PAPEE-  Continued. 

failure  to  protest 1995 

wrongful  protest;  actual  damages  recoverable 1996 

when  punitive  damages  not  recoverable  for  wrongful  protest,  1996 

action  of  libel  for  protesting  a  note 1996 

set-oft  of  damages  for  injury  to  credit  from  wrongful  protest,  1996 

w^rongf ul  transfer  of  note 1997 

conversion  of  note 1997 

wrongful  conduct  by  pledgee 1997 

exemplary  damages  for  seizing  and  carrying  away  a  check. .  1997 

loss  by  pledgee  of  notes  held  as  security 1998 

breach  of  warranty  of  notes 1999 

foreign  bill;  rate  of  exchange;   statutory  damages 2000 

statutory  damages  not  recoverable  from  acceptor  of  foreign 

bill 2000 

attorney's  fees  2001 

costs 2001 

expenses 2O01 

evidence  as  to  reasonable  value  of  attorney's  fees 2001 

unnecessary  expenses  not  recoverable 2001 

set-ofE  in  actions  on  commercial  paper 2002,  2003 

recoupment    and    counterclaim    in    actions    on    commercial 

paper 2002,  2003 

recoupment  of  damages  for  breach  of  warranty  in  action  on 

purchase  price  note 2002 

counterclaim  in  action  on  note  of  failure  to  perform  agree- 
ment     2002 

recoupment  for  fraud  in  action  on  note 2002 

recoupment  of  damages  for  negligence  in  action  on  note 2002 

unliquidated  damages  arising  out  of  another  transaction  not 

available  as  a  set-ofE 2003 

slander  on  credit  not  available  as  counterclaim  in  action  on 

note  for  borrowed  money 2003 

code  provision  as  to  counterclaim  in  action  by  assignee 2003 

penalty  for  usury  not  available  as  a  set-ofE 2003 

damages  by  payee  to  property  of  maker  not  available  as  a 

set-ofE 2003 

claim  of  damages  for  nuisance  not  available  as  a  set-off 2003 

conversion   of    1136 

mitigation  of  damages  for  conversion  of 1136 

unlawfully  sold  by  pledgees 1137 

insolvency  of  maker  in  reduction  of  damages  for  conversion,  1137 

replevin;  notes  "  1231 

where  notes   are   protested   due   to   failure   to   deliver   tele- 
graph message   1430 

breach  of  warranty  as  signature  of  indorser  on  note 1694 

breach  of  warranty  on  sale  of  bonds 1705 
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[References  are  to  Sections.] 
COMMERCIAL  PAPER  —  Continued. 

refusal  to  deliver  note  on  discharge  of  debt 1931 

notes  pledged   as   collateral;    counterclaim   of   value   of   in 

action  on  1939 

unauthorized  making  of  note  by  agent 3040 

negligence  of  agent  in  collection  of 3054 

delay  of  attorney  in  suing  on  note 3079 

loss  of  note  entrusted  to  attorney  for  collection 3080 

failure  of  notary  to  give  notice  of  protest  of 3097 

fraud  on  sureties  on  a  note 3110 

surety  on  note  released  by  surrender  of  collateral  security,  3110 

payment  or  satisfaction  of  obligation  by  note 3361 

giving  of  forged  note  not  a  payment 3361 

payment  of  obligation  by  check 2363 

COMMISSION  MERCHANTS.    See  Agents,  etc. 

COMMISSIONS, 

of  agents  lost  by  error  in  transmission  of  message 1437 

loss  of    , 2062 

COMMON  CAEKIEBS, 

servants  of,  damages  for  causing  death  through  negligence 

of 600 

death  by  negligent,  etc.,  acts 679 

damages  caused  by  death 675,  676,  847,     848 

vessels,  limitation  of  liability  statutes 1035-1034 

Interstate  Commerce  Act;  conspiracy,  note,  "  opinions,"  etc.,  3253 
See  Affreightment;    Carriers   of   Freight;    Carriers   of   Pas- 
sengers; Limitation  of  Liability. 

COMMON  LAW, 

damages  in  real,  personal  and  mixed  actions note,      61 

damages  generally   note,       61 

ubi  jus  remedium 62 

death  of  wrongdoer 493 

See  Instantaneous  Death, 
courts.     See  Marine  Torts  and  Contracts. 

COMMON-LAW  MARRIAGE, 

damages  caused  by  death 556 

COMMUNICATIONS, 

privileged.    See  Libel  and  Slander. 

COMPANIONSHIP, 

loss  of;  damages  caused  by  death 567,  610,  685,     802 

of  deceased,  death.    See  Mental  Suffering;  Society;  Solatium. 

COMPANY.    See  Corporation. 
COMPARATIVE  NEGLIGENC3E, 

doctrine  of  ,...,., ..,.,., ,,.,.. 168 
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[Beferences  are  to  Sections.] 

COMPENSATION, 

exemplary  damages   38 

exemplary  damages  as 115 

damages  caused  by  death 524 

in  full;  meat  condemned;  English  Public  Health  Act 1051 

lor  actual  loss  for  infringement  of  patent 1247,  1355 

for  actual  loss  for  breach  of  contract 1379 

breach   of  covenant 1813 

fair  and  just  for  pecuniary  injury.     See  Death;   Exemplary 
Damages. 

COMPENSATOTIY  DAMAGES, 

covered  by  damages 3 

defined 26 

actual  and  substantial  damages 94 

measure  of  damages;   libel  and  slander 385 

death 768,  769,  770,  771,  846,  859 

for  breach  of  contract  by  vendor 1733 

refusal  of  lessor  to  execute  lease 1844 

boycott;  trades  union;  injury  to  business,  etc 2240 

liquidated  damages  and  not  penalty,  death  by  wrongful,  etc., 

act 675 

COMPETENCY, 

in  business,  etc.,  as  a  factor,  damages  for  causing  death 528 

563,  733 
or  incompetency  of  deceased  husband  to  fill  better  position, 

death 579 

of  deceased  wife  and  mother 733 

COMPETITION, 

statute  prohibiting  combinations  in  restraint  of 2243 

See  Combinations  and  Conspiracies. 
COMPETITOR, 

combination  to  drive  competitor  out  of  trade note 

"  opinions,"   etc    2253 

COMPLAINTS, 

of  injured  person.     See  Evidence;  Pleadings. 

COMPOSITION  OF  CEEDITOES, 

stipulation  as  to  damages  for  breach  of 1336 

COMPROMISE, 

offer  to,  evidence  of,  inadmissible;  animals  injured 1083 

COMPUTATION, 

of  damages  when  gold  above  par;  admiralty  decree 1010 

CONCEALMENT, 

of  facts  by  agent  to  detriment  of  principal 2056 

exemplary  damages,  fraud 32X2 

See  Fraud  and  Deceit, 
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[Jieferencee  are  to  Sections.] 

CONDEMNATION, 

of  personal  property 1046 

of  meat,  English  Public  Health  Act 1051 

CONDEItlNATION  PKOCEEDINGS, 

damages  in.     See  Eminent  Domain,  etc. 

CONDENSED  MILK, 

injury  to  by  carrier 1964 

CONDITION, 

in  life  of  deceased  as  a  factor,  damages  caused  by  death 538 

563,     828 

financially  and  otherwise,  of  children,  death  of  parents 581 

See  Children. 

of  deceased   parent 581 

mental  and  physical,  of  deceased  child 585 

of  beneficiaries,  as  factors,  damages  causing  death,  563,  572,     586 

of  plaintiff  in  life;  evidence  as  to 263-264 

in  life  of  defendant;  evidence  as  to 265 

of  injured  person;   evidence  of  physician  based  on  examina- 
tion of   278 

and  appearance  before  and  after  injury;   expert  and  opinion 

evidence 280 

expert  evidence  as  to  cause  of 281-283 

in  life  of  parent;  evidence  as  to 307 

socially,  of  plaintiff,  evidence  of,  libel  and  slander 425 

of  animals  injured;   evidence  as  to 1069 

of  land;  vendor's  fraud  as  to 2221 

physical  and  financial.     See  Death. 

See     Financial     Condition;      Mental     Condition;      Physical 
Condition. 

CONDITIONAL  SALES, 

of  personalty  1660,  1661,  1662 

CONDITION  PRECEDENT   note,      63 

CONDUCTOR, 

of  train,  negligence  of,  causing  death 676 

CONFEDERATE  MONEY, 

contracts  payable  in 2258 

CONFEDERATION, 

wrongful,  necessary  to  conspiracy note,  2231 

CONFIDENTIAL  RELATIONS, 

fraud  and  deceit 2213-2215 

constructive  fraud 2213 

sale  of  land;  fraudulent  statements  to  induce 2321 

CONFINEMENT.     See  Seduction. 
CONFLICT, 

avoiding  conflict,  damag-es  for  causing  death,  defenses 708 
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[Befereuces  are  to  Sections.] 
CONFLICT  OF  LAWS, 

death 504-509 

CONFUSION  OF  GOODS, 

damages  for    1123 

where  goods  are  intermixed  by  mistake 1123 

where  one  wilfully  intermixes  goods 1183 

CONGRESS, 

acts   of,   protecting   persons    for   acts   in   subordination   to 

military  authorities   65 

See  Statutes. 
CONNECTICUT, 

statutes;  damages  caused  by  death note,  845,  846,  847,     848 

850,  851,  852,  857,     866 

CONSCIOUS  SUFFERING, 

of  deceased 870 

See  Instantaneous  Death;  Suffering. 

CONSENT  AND  KNOWLEDGE, 

of  plaintiff  to  sale  may  be  defense;  civil  damage  acts 481 

CONSEQUENCES, 

special  damages 13 

legal  or  natural;  contingent  or  remote  damages 32 

natural  and  probable  contracts 89 

natural  and  probable  consequences;   torts 90 

future  and  speculative,  physical  injuries 276,    277 

where  avoidable  in  sale  of  personalty 1666 

CONSEQUENTIAL, 

and  remote  damages  synonymous 21 

CONSEQUENTIAL  DAMAGES, 

defined 18 

defined ;    code    19 

and  resulting  damages  synonymous 20 

wrongs  affecting  personal  property 1042,  1043 

negligently  killing  animals 1061 

injury  to  business  reputation  and  credit;   wrongful  attach- 
ment, levy  and  seizure 1092 

expenses;  attorney's  fees  1219 

detinue  and  replevin 1219,  1220 

sales   of  personalty 1624,  1693,  1694 

breach  of  warranty  inducing  purchase  of  stock 1706 

CONSIDERATION, 

return  of,  not  necessary;  setting  aside  of  release 201 

does. not  determine,  but  value  of  performance 1281 

parol  evidence  to  show .-.  1S40 

sale  of,  or  contract  to  convey  land;  fraud 2222 

See  Covenants  on  Sales  of  Realty;  Sale  of  Realty. 
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[Befereucee  are  to  Sections.] 
CONSORTIUM, 

loss  of;  marriage  of  woman  in  belief  she  is  virtuous;  fraudu- 
lently induced  by  third  party .• 2819 

CONSPIRACIES.    See  Combinations  and  Conspiracies. 

CONSTABLE, 

recovery  on  bond  of 1587 

See  Public  Officers. 

CONSTITUTION, 

codes  —  damages  defined  3 

damages  defined  under 4 

civil  damages 7 

damages  for  causing  death 559 

damages  for  causing  death.    See  Death. 

CONSTITUTIONALITY, 

of  statute,  death  by  vrrongful,  etc.,  act 675 

of  statute;  injury  of  sheep  by  dogs 1076 

CONSTRUCTION.    See  Statutes. 

CONSTRUCTION  CONTRACTS.    See  Building  and  Construction 

Contracts. 
CONSTRUCTIVE  DAMAGES, 

defined 10 

CONSTRUCTIVE  FRAUD, 

confidential  relations 2213 

CONSTRUCTIVE  TOTAL  LOSS.    See  Insurance. 

CONSTRUCTIVE  TRESPASS, 

nominal  damages;  wrongful  attachment,  levy  and  seizure...  1087 

CONTAGIOUS  DISEASES 

communication  of;  animals 1073 

CONTEMPLATED  DAMAGES, 

those  not,  though  flowing  from  negligent  act 179 

CONTEMPLATION  OF  PARTIES, 

contracts 89 

CONTINGENT, 

speculative  and  remote  daiuages 91 

CONTINGENT  DAMAGES, 

defined 23 

or  too  remote  damages  defined  —  code 22 

CONTINUING  ACTIONS, 

subsequent  claims note,      61 

CONTINUING  DAMAGES, 

defined 37 

entirety  of  damages 99 
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[Beferences  are  to  Sections.] 
CONTllACT, 

contingent  or  remote  damages 28 

exemplary  damages notes,  28,      29 

obligation,  damages  generally 61 

and  tort;  liability  of  city,  town,  etc 65 

breach  of,  nominal  damages 77 

natural  and  probable  consequences;   those  in  contemplation 

of  parties   89 

or  tort;  passengers;  actions  by,  may  be  in 327 

actio  personalis    487-48!) 

relations  severed  by  death,  damages  caused  by  death 534,     649 

compensation  under;   salvage 1018 

effect  upon  recovery;   salvage -. . .  1032 

rights  of  parties  to;  effect  of  limitation  of  liability  statutes,  1030 

of  affreightment,  stipulation  limiting  liability  in 1070 

,    breach  of,  by  telegraph  company  to  maintain  an  office 1435 

breach  of,  to  procure  insurance  for  another 1473 

breach  of,  to  loan  money  to  discharge  lien 1918,  1920 

breach  of;  equitable  lien  to  secure  damage  resulting  from..   1921 
unconscionable,  will  not  prevent  awarding  reasonable  dam- 
ages        2212 

fraudulently  inducing  one  to  make;  proximate  loss 2213 

to  pasture  cattle,  false  representation  of  sufSciency  of  water 

supply 2212 

to  convey  lands;  fraudulent  misrepresentation  and  fraud...  2223 
refusal  to  sell  to  contractors  who  concede  advance  in  wages; 

combination  of   employees 3335 

inducing  customers  to  break;  combinations  and  conspiracies,  3236 

inducing  breach  of,  preventing  making 2239 

See  Combinations  and  Conspiracies, 
to  construct  buildings;  conspiracy;  excessive  price;  fraud  of 

agent   of   corporation 3247 

See    Breach    of    Contracts;     Instantaneous    Death;     Marine 

Torts  and  Contracts;    MariMage;    Keleases. 
breach  of,  on  sales  of  personalty.     See  Sales  of  Personalty, 

etc. 
breach  of,  by  vendor.     See  Sales  of  Eealty. 
for  sales  of  realty.     See  Sales  of  Eealty. 

for  building  and  construction.     See  Building  and  Construc- 
tion Contracts, 
breach  of,  by  vendee.     See  Sales  of  Realty. 

CONTEACTOE, 

recovery  on  land  of 1588 

See  Building  and   Construction  Contracts, 

CONTRACT  RELATION.    See  Death, 
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CONTEIBUTOKY  NEGLIGENCE, 

embraced  in  liability 60 

volenti  iion  fit  injuria 68 

damages  for  causing  deatli 600,  706,  791,     840 

duty  of  tenant  to  lessen  damages 1868 

See   Admiralty;    Negligence    and    Contributory    Negligence; 
Railroad. 

CONVERSION, 

of   animals ;    exemplary   damages 1045 

by  mortgagor  or  stranger 1897 

by  first  mortgagee;  action  by  second  mortgagee 1903 

action  by  mortg-agee  against  purchaser  for 1910 

of  personal  property  on  which  one  has  a  lien 1914 

of  pledged  stock 1935 

.  by  bailee 1938 

by  pledgee  1929,  1930 

action  by  bailee  against  third  party 1937 

recoupment  of  amount  of  debt  in  action  against  pledgee  for 

conversion 1939 

of  note 1997 

by  husband;  recovery  by  wife  for 2007 

liability  of  auctioneer  for S051 

by  officers   of  corporations note,  2067 

See  Conversion  of  Property  of  Fluctuating  Value;    Trover. 

CONVERSION  OF  PROPERTY  OP  FLUCTUATING  VALUE,  1146-1179 
whether  value   at   time   of   conversion   or  highest   value   at 

some  time  thereafter  is  the  measure  of  damages 1146 

value  at  time  of  conversion ;   Arkansas ;   Colorado 1147 

value  at  time  of  conversion ;  Illinois 1148 

value  at  time  of  conversion;  Iowa 1149 

value  at  time  of  conversion;   Kentucky;  Maine;  Maryland...  1150 

value  at  time  of  conversion;  Massachusetts 1151 

value  at  time  of  conversion;   Michigan 1152 

value  at  time  of  conversion;  Mississippi;  Missouri 1153 

value  at  time  of  conversion;  Nevada;  New  Hampshire 1154 

value  at  time  of  conversion;  Pennsylvania 1155 

highest  value  to  time  of  trial;  Alabama;   California 1156 

highest  value  to  time  of  trial;  Florida;  Georgia 1157 

highest  value  to  time  of  trial;  North  Carolina;  North  Dakota,  1158 

highest  value  to  time  of  trial;  South  Carolina 1159 

highest  value  to  time  of  trial;  Texas 1160 

highest  value  to  time  of  trial;  Wisconsin 1161 

highest  value  to  time  of  trial;  Wyoming 1162 

highest    value   within   reasonable   time;    United    States    Su- 
preme Court 1163 

highest  value  within  reasonable  time;  Indiana 1164 

highest  value  within  reasonable  time;  New  Jersey 1165 
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CONVERSION  OF  PROPERTY  OF  FLUCTUATING  VALUE  —  Contd. 

highest  value  within  reasonable  time;  New  York 1166-1167 

highest  value  within  reasonable  time;   Oregon 1168 

highest  value  within  reasonable  time;  Tennessee 1169 

English  decisions 1170-1171 

Canadian  decisions   - 1173 

summary  of  English  and  Canadian  decisions 1173 

summary   of   American   decisions;    general   rules;    classifica^ 

tion  of  States 1174 

summary  of  American   decisions;    classification   as  to   prop- 
erty    1175 

summary  of  American  decisions;  weight  of  authority 1176 

remarks ;    generally    1177 

one  argument  for  value  at  time  of  conversion;  criticism  of..   1178 
remarks,  concluded;  extension  of  New  York  rule 1179 

CONVEY, 

covenant  of  right  to.     See  Covenants  on  Sales  of  Realty. 

CONVEYANCE, 

contract  to  convey  lands;  fraudulent  misrepresentations  and 
fraud 2222 

CONVEYANCE  BOND, 

conversion  of 1126 

recovery  on   1589 

CONVICT, 

death  of;  financial  condition  of  survivors 879 

CONVICTION, 

in  criminal  prosecution;    evidence  of  probable  cause;    mali- 
cious prosecution 433 

OOPARTNEiRSHIP, 

delay  in  carrying  out  agreement 1344 

COPYRIGHT, 

infringement  of,  generally 1267 

remedy  for,  provided  by  statutes 1267 

proceeding  in  equity  for  injunction 126T 

recovery  of  profits  in  proceeding  for  injunction 1267 

damages  not  recoverable  in  such  action 1267 

action  for  injunction  no  bar  to  action  for  damages 1268 

when  entire  profits  recoverable  for  partial  infringement 1269 

infringement  of  copyright  of  advertising  pamphlet 1270 

infringement  of  dramatic  compositions 1271 

statute  as  to  minimum  damages 1271 

court  no  power  to  reduce  minimum  damages  so  prescribed. .  1271 
statute  a  penal  one 1271 

CORN, 

damages  in  action  of  trespass  for  removal  of 1149 

conversion  of,  in  field 1203 
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COENER, 

in  market;  sale  of  personalty 1668 

CORONEE, 

mutilation  of  body  by 2095 

See  Body;  Public  Officers. 
COEPOKATION, 

gas  company's  liability  for  failure  to  restore  street;    ordi- 
nances    note,       63 

exemplary  damages 135-143 

exemplary   damages   against 135-141 

is  person,  damages  caused  by  death note,     523 

liability  for  damages  caused  by  death 526 

penalty,  death  by  wrongful,  etc.,  act 675,     676 

See  Common  Carriers. 

seizure  of  property  of  officer  of;  nominal  damages 1087 

expenses   of   organizing  to   sell  mine;    fraud'  inducing  pur- 
chase     2229 

not  liable  for  torts  of  receiver 2108 

civilly  liable  for  conspiracy 2232 

conspiracy,  liability  of  shareholder 3233 

See  Municipal  Corporations. 

conspiracy  to  prevent  election  of  president  of 2246 

agent  of;  conspiracy;  contract  to  construct  buildings;  fraud, 

excessive  price   3247 

See  Municipal  Corporations. 
as  to  officers  of.     See  Officers  of  Corporations. 
CORPSE, 

mutilation  of  1048,  2095 

delay  in  delivery  of,  by  carrier 1959 

See  Body. 
COST, 

of  living  as  factor,  damages  for  causing  death 563 

of  support,  education,  etc.,  of  minor,  damages  for  causing 

death 588 

See  Education;   Support. 

of  raising  and  repairs  of  vessel;  collision 967 

See  Marine  Torts  and  Contracts. 

of  personal  property  destroyed  by  fire  as  test  of  value 1037 

of  work;    injury   to   or   destruction   of   personal   property; 

value 1053 

of  property  injured  or  destroyed;   value 1053 

of  materials;  destruction  of  personal  property 1053 

of  transportation  of  goods  manufactured  for  distant  mar- 
ket;  wrongful  attachment 1086 

COSTS, 

double    or    treble,    distinguished    from    double,    etc.,    dam- 
ages    note,      30 
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[Beferences  are  to  Sections.] 

COSTS  —  Continued. 

"  damages,  costs  and  expenses  " 46 

wrongful  attachment,  levy  and  seizure 1094 

in  actions  on  bonds 1565 

in  actions  on  appeal  bonds 1576 

recovery  on  bond  for 1590 

recovery  of,  in  action  on  guardian's  bond , 1600 

in  action  on  replevin  bond 1614 

incurred  in  asserting  or  defending  rights  under  covenant  of 

warranty 1833-1835 

in  actions  between  landlord  and  tenant 1882,  1883 

commercial  paper   2C01 

recovery  of,  in  actions  by  agents,  etc 2063 

fraud,  etc.,  as  to  land;   sale  of 2229 

and  counsel  fees.     See  Marine  Torts  and  Contracts. 

COTTON, 

damages  for  conversion  of 1147,  1156,  1159,  1160 

tortious  sale  of,  by  factor 2042 

destruction  of  crop  of 2126 

COTTON-GIN, 

damages  for  breach  of  warranty  as  to 1721 

COUNSEL, 

loss  of 715,  note,  723 

and  advice  of  child,  death  of  child 568,  584 

of     husband     and     father,     loss     of,     damages     caused     by 

death 580,  582 

COUNSEL  FEES, 

expenses;  libel  and  slander 388 

in  action  on  bond  of  execution-creditor 1598 

breach  by  vendor 1757 

breach  of  contract  by  vendee 1768 

incurred  in  asserting  or  defending  rights  under  covenant  of 

warranty 1833-1835 

in  actions  between  landlord  and  tenant 1882,  1883 

in  action  for  diversion  of  water 2144 

See  Attorney's  Fees;   Fees;  Marine  Torts  and  Contracts. 

COUNTERCLAIM, 

in  action  by  contractor  for  failure  to  pay  instalments 1395 

sales  of  personalty 1677 

breach  of  warranty  of  sales  of  personalty 1725 

in  action  for  breach  of  contract;  sales  of  realty 1787 

in  action  for  rent note,  1862,  1884 

of  damages  generally  in  action  for  rent 1886 

in  action  for  rent,  of  damages  for  breach  of  covenant  by 

lessor  to  repair 1887 

in  summary  proceedings 1887 
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[References  are  to  Sections.] 
COUNTERCLAIM  —  Continued. 

what  not  allowed  generally  in  actions  between  landlord  and 

tenant 1891 

in  foreclosure  actions 1913 

in  action  to  foreclose  lien 1922 

lien  not   1922 

mechanic's  lien  1924 

of  damages  for  sale  of  collateral 1939 

of  indebtedness  of  guest  against  suit  against  innkeeper  for 

loss  of  guest's  property 1939 

of  value  of  notes  in  action  on 1939 

in  actions  on  commercial  paper 2002,  2003 

in  actions  by  or  against  agents,  etc 2064 

in  action  by  officer  of  corporation  on  contract 2077 

of  damages  for  negligence  in  action  by  attorney  for  services,  2087 
See  Recoupment;  Set-oS. 

COUNTERFEIT  BILLS, 

payment  in 2264 

COUNTERMAND, 

of  purchase  before  time  for  performance 1680 

COUNTIES, 

liability  in  tort  or  contract 65 

COUNTY  AUDITOR, 

recovery  on  bond  of 1591 

COUNTY  CLERK, 

recovery  on  bond  of *593 

COUNTY  RECORDER, 

recovery  on  bond  of 1593 

COUNTY  TREASURER, 

recovery  on  bond  of 1594 

COURT, 

trial  court,  excessive  and  inadequate  damages 109 

discretion  of;  damages  caused  by  death 727 

jurisdiction,  injuries  to  seamen 933 

sale  of  goods  by  sheriff  under  order  of;  nominal  damages...  1087 
whether  a  sum  named  in  contract  is  a  penalty  or  liquidated 

damages  is  for  the  court 1333 

of  Claims,  jurisdiction  of;  Indian  depredations 1043 

of  common  law.    See  Marine  Torts  and  Contracts. 

COVENANT, 

to  assume  and  pay  mortgage;  breach  of 1908 

COVENANTEE.    See   Covenants   on   Sales   of  Realty;    Landlord 
and  Tenant. 
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[References  are  to  Sections.] 
OOVENANTOK.     See   Covenants  on   Sales   of  Realty;    Landlord 
and  Tenant. 

COVENANTS.     See  Covenants  on  Sales  of  Realty;  Landlord  and 
Tenant. 

COVENANTS  ON  SALES  OP  REALTY, 

covenants  classified    1794 

nature  of  1794 

warranty;  recovery  of  other  lands 1795 

covenants;   general  decisions 1796 

warrantia  chartae   1795,  note,  1795 

elements  considered  in  valuing^  land  lost 1795 

when  damages  not  recoverable  for  breach  of  covena&t . .  1796 

breach  of  covenant  of  quiet  enjoyment 1796 

covenants  to  right  of  way  broken  by  grantee 1796 

covenant  against  incumbrance;   where  part  of  incumbrance 

removed 1796 

covenant  to  repair 1796 

where  covenantee  voluntarily  surrenders  possession  to  ad- 
verse claimant 1796 

covenant  by  grantor  that  abutting  land  be  kept  inclosed 1796 

penalty  securing  covenant  does  not  limit  recovery 1796 

factors  affecting  extent  of  recovery 1797 

entire  failure  of  title 1797 

where  title  to  part  of  land  has  failed 1797 

eviction   under   paramount   title 1797 

eviction  essential  to  recovery  for  breach  of  statutory  cov- 
enants    1797 

actual  eviction  not  necessary  to  recovery  of  some  damages,  1797 

where  no  actual  damages  shown 1797 

title  acquired  by  grantor  before  suit  brought 1797 

where  seisin  acquired  before  suit  brought 1^797 

vs^ant  of  knowledge  that  property  was  purchased  for  resale. .  1797 

value  of  land  or  interest  therein  or  of  incumbrance 1798 

conveyance  with  general  warranty 1798 

where  incumbrance  is  levy  of  an  exeeution 1798 

breach  of  covenant  on  exchange  of  land 1798 

covenant  against  incumbrance 1798 

recovery  of  val  ue  of  land 1798 

eviction  by  title  paramount 1798 

present  or  actual  value  of  property 1799 

purchase-price,  with  interest 1799 

depreciated   or  diminished   value;    easement,   right  of   way; 

privilege,  life  estate,  etc 1800 

land  depreciated  by  incumbrance 1800 

covenant  to  complete  streets 1800 

covenant  to  stop  railroad  trains 1800 
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[Kefereuces  are  to  Sections.] 
COVENANTS  ON  SALES  OF  REALTY  —  Continued. 

where  breacii  the  recovery  of  dower  interest 1800 

covenant  of  seisin 1800 

existence  of  easement  as  a  breach 1800 

actual  loss  in  absence  of  special  damages 1800 

existence  of  right  of  way 1800 

existence  of  party-wall 1800 

breach  of  warranty  of  title  to  city  lot 1800 

value  of  life  estate  as  damages 1800 

covenant   of   seisin 1800 

from  what  time  value  of  land  computed;  preliminary  consid- 
erations; when  covenant  broken 1801-1803 

when  covenant  of  seisin  broken 1801 

when  covenant  of  right  to  convey  broken 1802 

when  covenant  against  incumbrance  broken 1803 

when  covenant  of  warranty  broken 1802 

eviction  necessary  to  breach  of  covenant  of  warranty 1803 

value  at  time  of  eviction 1803 

where  covenant  broken  by  subsequent  eviction 1803 

where  mortgage  foreclosed 1803 

where  covenantee  has  never  had  possession 1803 

where  subsequent  purchaser  evicted 1803 

purchase-price  or  consideration  paid,  with  interest,  recover- 
able     1804 

value  of  land  at  time  covenant  was  made 180-1 

statute  as  to  recovery  of  price  paid 1804 

statute   as   to   all   damages    sustained   in   removing   incum- 
brance     1804 

qualifications,  limitations,  exceptions  and  extent  of  rule  as  to 

purchase-price,  with  interest 1805,   1806,  1807 

value  of  land  determined  by  consideration  paid 1805 

grantee  not  precluded  by  consideration  named  in  deed 1805 

that  grantee  has  been  compelled  to  pay  a  larger  sum  to  his 

grantee  does  not  change  the  rule 1805 

where  consideration  is  money  and  love  and  afEection 1806 

rule  may  be  varied  by  circumstances 1806 

when  rule  does  not  apply 1806 

application  of  rule  of  caveat  emptor 1807 

rule  applies  though  grantee  has  not  been  In  possession 1807 

where  consideration  is  real  and  personal  property 1807 

consideration  property  having  no  fixed  value 1807 

where  bonds  the  consideration 1807 

where  consideration  shares  of  stock 1807 

where  reconveyance  is  tendered 1807 

partial   breach;    proportionate  amount;    value  of  land;    pur-. 

chase-money;  interest  1808 

breach  of  covenant  as  to  part  of  land 1808 
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[Keferences  are  to  Sections.] 
COVENANTS  ON  SALES  OF  REALTY  —  Continued. 

actual  loss  by  eviction  from  part  of  land 1808 

advantages  and  disadvantages  of  part  lost 1808 

interest  from  date  of  eviction  where  breach  partial 1808 

remote  covenantor  or  covenantee ,. 1809 

improvements;   preliminary  considerations. , . , , 1810 

remedy  on  warranty  by  ancient  common  law. , . , 1810 

recovery  by  grantee  for  enhanced  value  by  improvements 1811 

improvements;  breach  of  covenant  of  seisin,  warranty  or  of 

quiet  enjoyment    1811 

where  improvements  were  contemplated 1811 

opinions  of  text  •writers  as  to  improvements 1812 

actual  damages    1813 

actual  loss  recoverable 1813 

compensation  for  injury  sustained 1813 

difference  in  market  value  as  damages 1813 

actual    damages    for    breach    of    covenant    against    incum- 
brances    1813 

existence  of  right  of  way  as  breach 1813 

substantial  damages   1814 

substantial  damages  not  recoverable  for  breach  of  covenant 

of  seisin  until  eviction 1814 

remote  damages 1815 

no  damages  for  contingent  liability  to  other  persons 1815 

stipulated  damages 1816 

stipulation  as  to  double  the  purchase  money  for  eviction 1816 

stipulation  to  refund  certain  sum  per  acre  for  deficiency  in 

acreage 1816 

nominal  damages ;  seisin  and  title 1817 

nominal  damages  at  least  recoverable 1817 

when  nominal  damages  only  are  recoverable 1817 

where  grantee  has  an  estate  in  land  by  reason  of  entry  and 

improvements 1817 

occupying  claimant  law 1817 

nominal  damages  only  where  possession  abandoned 1817 

where  no  consideration  paid 1817 

where  possession  of  grantee  has  not  been  disturbed 1817 

•where  grantee  has  not  been  damnified 1817 

nominal  damages;  incumbrances 1818 

nominal  damages;  quiet  enjoyment 1819 

damages  since  commencement  of  suit 1820 

permanent  injury  sustained;  release;  bar  to  action 1821 

covenants  restricting  use  as  to  character  of  dwellings 1821 

court  may  require  release  from  covenant  upon  receipt   of 

damages  awarded   1821 

•where  there  can  only  be  one  breach  and  one  recovery 1821 
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[References  are  to  Sections.] 
COVENANTS  ON  SALES  OF  REALTY  —  Continued. 

building  restrictions  as  to  character  of  buildings  and  build- 
ing line 1832 

equitable    relief;     -where    covenantor    improperly    purchases 

incumbrance  to  exclusion  of  covenantee 1823 

covenant  to  pay  incumbrances 1824 

covenant  for  further  assurance 1825 

mitigation  of  damages 1826 

mitigation  of  damages;  covenant  of  seisin 1826 

that  title  has  been  perfected  may  be  shown 1826 

that  grantee  evicted  has  been  restored  to  possession 1826 

deduction  for  recovery  by  grantee  from  owner  of  amount  of 

taxes  paid  1826 

removal  of  timber  by  grantee  may  be  shown 1826 

reduction    of    recovery   by    amount    of   mortgage    made    by 

grantee 1826 

failure  of  grantee  to  perform  covenants 1826 

amount   paid  by   purchaser  to   fulfill   or   defend   title;    gen- 
eral rule    1827 

amount  paid  to  remove  incumbrance 1827 

amount  paid  to  protect  title 1827 

amount    paid    to    protect    against    enforcement    of    incum- 
brance     1827 

amount  paid  to  procure  release  of  dower  interest 1827 

amount  of  mortgage  debt 1827 

amount  paid  to  buy  in  invalid  title 1827 

amount   paid   by   purchaser   to   fxilfiU    or   defend    covenant; 

limitations  of  rule 1828 

amount  paid  should  be  reasonable 1828 

amount  should  be  necessarily  or  justly  and  in  good  faith 

paid 1828 

amount  should  not  exceed  value  of  premises 1828 

amount  paid  by  purchaser  to  fulfill  or  defend  title;    extent 

of  recovery    1829 

purchase  at  once,  under  statute  of  paramount  title  a  right..   1830 
interest  on  amount  paid  by  purchaser  in  asserting  or  de- 
fending under  covenant 1831 

amount  paid  to  remove  tax  incumbrance 1832 

taxes  paid  by  grantee 1832 

expenses  incurred  in  asserting   or  defending  rights   under 

covenant  of  warranty 1833-1835 

costs  and  counsel  fees  incurred  in   asserting  or   defending 

rights  under  covenant  of  warranty 1833-1835 

annual   or  rental  value;    rents   and   profits;    deductions   and 

set-off 1836 

Interest;   generally   1837 

interest  with  relation  to  mesne  profits 1838 
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[References  are  to  Sections.] 
COVENANTS  ON  SALES  OF  REALTY  —  Continued. 

interest;    period  of  computation 1839 

evidence 1840 

burden  of  proof  on  party  asserting^  damage 1840 

burden  of  proof  where  possessor  yields  to  paramount  title...  1840 
parol  evidence  to  shovy  real  consideration 1840 

COWS, 

negligently  killing  or  injuring 1058,  1061 

CEEDIT, 

in  business ;  injury  to ;  wrongful  attachment,  etc 1092 

sale  on,  indorsed  by  false  statements 1690 

injury  to  trade  or  business  by  libel;   conspiracy 3337 

conversion  of  property  purchased  on.     See  Trover. 

CREDIT  INSURANCE, 

insolvency,  etc.,  of  debtor;  loss  of  debt 1541 

CREDITOR, 

wrongful  appointment  as  receiver 2106 

CREDITORS, 

stipulation  as  to  damages  for  breach  of  composition  of 1331 

CREW, 

of  vessel;    effects  of;   collision 973 

CRIMINAL  ACTS, 

distinguished    from    acts    causing    actionable    injury;     con- 
spiracy    note  ■■  opinions,"  etc.,  3353 

See  Exemplary  Damages. 

CRIMINAL  CON^T^ERSATION.     See  Alienation  of  Affections  and 
Criminal  Conversation. 

CRIMINAL  INTENT, 

death  by  wrongful,   etc.,  act 675,     679 

See  Death. 

CRIMINALLY  PUNISHABLE.     See  Exemplary  Damages. 

CRIMINAL  OFFENSE, 

innocent  person  fraudulently  induced  to  participate  in 2217 

CRIMINAL  PROSECUTION, 

effect  of  on  allowance  of;  assault  and  battery 372,     373 

conviction   in;    evidence  of   probable   cause;    malicious   pros- 
ecution       433 

acquital  in;   evidence  of  want  of  probable  cause;   malicious 

prosecution 435 

killing  of  another;  damages  for  causing  death 594 

CRIPPLED  BY  IN.1  URY, 

verdicts  excessive  and  not  excessive note,    214 
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CEOPS, 

damages  for  conversion  of 1156 

action  to  secure  possession  of 1229  " 

recovery  on  insurance  on 153S 

loss  of ;  eviction 1847 

harvesting  of,  on  shares 1860 

destruction  of  2126 

exemplary  damages  for  injury  to 2136 

evidence  of  cost  of  planting  not  admissible 2126 

evidence  of  cultivating  not  admissible 2136 

opinion  evidence  as  to  value  of 2126 

injui'y  to,  by  destruction  of  fences 2129 

loss  or  destruction  of,  by  overflow 2141 

injury  to  or  destruction  of,  by  nuisance 2152 

injury  to  —  eminent  domain 2194 

CROSSINGS 679 

CULPABILITY, 

degree  of;  damages  caused  by  death 847 

CULTIVATION  OF  LAND, 

on  shares  —  breach  of  agreement  as  to 1345 

CULTUEE, 

and  moral  training  of  children;  death  of  parent 889 

See  Children. 
CUEATOE, 

recovery  on  bond  of 1595 

CUEING, 

animals  negligently  injured;  expenses  of 1059 

CUSTODY.    See  SherifC. 
CUSTOMERS, 

competition  lawful  in  inducing  customers  not  to  trade  with 

others;  combinations 2233 

inducing  them  to  break  contracts  or  not  to  deal  vyith  certain 
person;  combinations  and  conspiracies 2236 

D. 

DAKOTA, 

statutes;  damages  caused  by  death 845,  note  848,    850 

DAM, 

water  diverted  by  construction  of 3144 

DAMAGE, 

defined 1,  3 

defined;  civil  law note,  1 

distinction  between,  and  damages 60 

"DAMAGE  BY  THE  ELEMENTS" 44 


2446  INDEX. 

[References  are  to  Sections.] 

DAMAGE  FEASANT   45 

DAMAGES, 

synonymous  with  injuries 3 

should  be  commensurate  with  injury note,  3 

as  amount  in  ad  damnum  clause 2 

covers  in  broad  sense  all  compensatory  and  exemplary  dam- 
ages    3 

defined;  codes  and  constitution 3 

actual  or  single,  defined 25 

additional,  defined   33 

civil,  defined    7 

compensatory,   defined    26 

consequential,  defined    18,  19 

contingent  or  too  remote,  defined;  code 32 

contingent,  defined  23 

constructive,  defined   10 

continuing,  defined  37 

direct,  defined  15 

direct,  defined;  codes 16 

double,  defined 30 

double,  single  or  joint  and  several  damages  defined 31 

entire,  defined 38 

excessive,  inadequate  or  insufScient,  defined 39 

exemplary,  punitive  or  vindictive,  defined;  codes 38,  29 

general,  defined ;  code 11 

increased,  defined   ; 30 

liquidated,   defined    33 

liquidated,  defined;   codes 34 

measure   of,   defined 5,  6 

nominal,  defined   8,  9 

prospective,  defined   17 

reasonably   in   contemplation 1403 

reasonable,  code  provisions 40 

remote,  defined    31 

resulting,  defined    30 

special,  defined  13 

special,  defined ;    code 14 

speculative,  defined 24 

substantial,  defined   27 

temporary  or  permanent,  defined 36 

triple,  defined   30 

unliquidated,  defined  35 

determinate 55 

indeterminate 55 

immediate 58 

proximate 58 

and  liability,  general  principles  of 60-74 
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[Beferences  are  to  Sections.] 
DAMAGES  -  Continued. 

general   statement;    distinction   between   damage   and   dam- 
ages, liability  and  measure  of  damages 60 

generally 61 

since  commencement  of  suit note,  61 

pending  suit,  real,  personal  and  mixed  actions note,  61 

inferred  from  infringement  of  a  right note,  63 

general  principles  of 75-110 

certainty  as  a  requisite 75 

nominal,  generally   76 

nominal;  breach  of  contract 77 

nominal  only,  unless  substantial  damages  proved 78 

nominal;  new  trial  and  reversal 79 

proximate  cause  , 84,  85 

proximate  cause  for  jury 86 

natural  and  proximate  result  of  act  complained  of 87 

proximate  consequences  illustrated 88 

natural  and  probable  consequences;   those  in  contemplation 

of  parties;   contracts 89 

application  of  rule  as  to  remote  or  speculative  damages. .  93,  93 

compensatory;  physical  injury 215 

penalties;   civil  rights  acts 484 

sustained  by  death '.  824-841 

proportioned  to  the  injury;  death 522-558 

"  proportionate  to  the  injury  resulting  from  the  death  " 846 

"  may  be  recovered  for  such  death  " 840 

"  for  the  loss  or  destruction  of  the  life  " 846 

"  for  reparation  of  the  injury  " 846 

"  pecuniary  and  exemplary  "  as  jury  "  shall  deem  fair  and 

just " 846 

"  by  way  of  fair  compensation,  proportioned  to  the  pecu- 
niary loss  resulting  from  such  death  " 846 

"  pecuniary  or  exemplary,  as  under  all  the  circumstances  of 

the  case  may  seem  "  to  the  jury  to  be  just 846 

"  fair  and  just,  with  reference  to  the  injury  resulting  from 

such  death"    846 

for  wrongful  arrest  not  recoverable 1321 

essential  to  recover  for  conspiracy 3231 

See  Assessment   of. 
excessive  and  inadequate.    See  Death;  Liability. 

"DAMAGES,  COST  AND  EXPENSES" 46 

"  DAMAGES  FOR  SUCH  DEATH  " 846 

"  DAMAGES  FOE  THE  DEATH," 

"  pecuniarily  suijered  or  sustained  " 793,  794,  et  seq.,  796 
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DAMAGES;  GENERAL  PRINCIPLES, 

special 81 

direct 82 

consequential 83 

proximate  cause 84,  85 

proximate  cause  for  jury 86 

natural  and -proximate  result  of  act  complained  of 87 

proximate  consequences  illustrated  88 

natural  and  probable  consequences  those  in  contemplation 

of  parties ;   contracts 89 

natural  and  probable  consequences;  torts 90 

remote,   contingent  and   speculative 91 

application  of  rule  as  to  remote  or  speculative  damages . .  93,  93 

actual,  compensatory  and  substantial  damages 94 

double,  triple  or  treble  or   other  increased  damages;    how 

fixed 95,  96 

liquidated  damages,  penalty 97 

unliquidated 98 

continuing  damages;  entirety  of 99 

excessive  or  unreasonable 100,  101 

voluntarily  remitting  excess;  remittitur  by  court 102 

where   excess  is  small 103 

evidence  as  a  factor 104 

two  or  more  excessive  verdicts 105 

in  excess  of  amount  claimed  or  of  ad  damnum  clause 106 

inadequate 107 

excessive  and  inadequate;  power  of  court. 108 

excessive  and  inadequate;  trial  court 109 

jury  and  instruction  110 

DAMAGES  ULTRA   note,  32 

DAMNA note,  2 

DAMNIFICATO, 

actio  non  datur  non  damnificato 41 

DAMNIFY 48 

DAMNI  INJURIAE  ACTIO  47 

DAMNO, 

injuria  sine  damno  56 

DAMNUM note,  1 

ad  damnum   43 

ad  qaod  damnum  —  writ  of 43 

DAMNUM  ABSQUE  INJURIA, 

defined 4 

generally 71,  72 

DAMNUM  FATALE   49 

DAMNUM  INPECTUM  50 
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DAMNUM  EEI  AMISSAE   51 

DAMNUM  SINE  INJURIA  ESSE  POTEST 53 

DAMS.    See  Biparian  Eights,  etc. 

DAUGHTEK, 

recovery  for  services  as  nurse 324 

voluntary  care  of  parents;  death 568 

services  of;  death 607 

See  Children;   Death. 

DEAD  BODY, 

mutilation  of   1048 

See  Body;  Corpse. 

DEADLY, 

vreapon,  assault  on  seamen 933 

DEATH, 

of  engineer  —  statutory  liability  of  railroads note,  63 

of   wrongdoer  —  exemplary   damages 133 

defense  of  contributory  negligence 163 

effect  of  plaintiff's  physical  injuries 197 

damages  for  causing,   admiralty  —  generally 933 

civil  damage  acts   '. 473 

of  passenger  —  receiver  not  personally  liable  for 3108 

DEATH  OP  HUMAN  BEING, 

damages  for  causing  —  generally 485-509 

recovery  and  damages  —  general  principles  and  rules 510-531 

measure  of  damages  —  generally 510-511 

damages  proportioned  to  the  injury;   statutes 533-558 

"  fair  and  just  compensation  for  the  pecuniary  injury;"  stat- 
utes and  constitutions 559-595 

fair   and   just   compensation   with    reference   to   pecuniary 

injury;    statutes   596-641 

fair  and  just  damages  with  reference  to  the  pecuniary  in- 
jury; statutes  643-674 

statutes  generally  —  fair  and  just  damages  with  reference 

to  the  pecuniary  injury 643-644 

fair  and  just  damages  with  reference  to  the  necessary  in- 
jury —  shall  forfeit  and  pay  —  direct  damages ;  statutes,  675-709 
such  damages  as  are  just  with  reference  to  the  pecuniary 

injury;  statutes  710-734 

such  damages  as  under  all  the  circumstances   of   the   case 

may  be  just;   statutes 725-753 

such  damages  as  the  jury  shall  deem  fair  and  just;    stat- 
utes    753-765 

such  damages  as  the  jury  may  assess;   statutes 766-792 

damages  for  the  death  —  pecuniarily  suffered  or  sustained  — 
direct  damages;  statutes  793-823 
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damages  sustained;   statutes  824-841 

general  and  particular  statutes 842-901 

actio  personalis  moritur  cum  persona 486 

actio  personalis  moritur  cum  persona  —  tort  or  contract  — ■ 

election  of  remedies 487-489 

abatement  or  survival  —  rights  of  action  —  statutes  —  gen- 
erally      490 

efEect   of   subsequent   statute  —  survival 491 

damages  for  causing  —  generally  —  death  by  wrongful  act, 

etc., —  preliminary  remarks    485 

civil  action  —  remedy  purely  statutory 495 

nature  of  statutory  remedy  for  losses  by  death  or  vrhere 

death  ensues  —  generally    496 

nature  of  statutory  remedy  for  losses  by  death  or  where 

death  ensues  —  decisions,   etc 497 

nature  of  statutory  remedy  for  losses  by  death  or  where 
death  ensues  —  whether  remedy  new  and  independent. .  498-500 

whether  statutory  remedy  new  and  independent 498,     523 

note,     523 

construction  of  statutes  —  general  principles 501 

construction  of  statutes,  etc.,  survival  and  death  loss 502-503 

damages   for   causing  —  generally  —  death    of   wrongdoer  — 

common  law  and  statutes  493 

death  of  wrongdoer  —  abatement  and  survival  of  actions 494 

death  before  or  after  judgment,  verdict,  etc 492 

evidence  —  generally  —  damages  proportioned  to  the  in- 
jury      551 

cannot  exceed  —  shall  not  exceed  —  no  specific  measure   of 

damages  —  statutes  —  generally 842 

statutes;    railroads  and  mines 843 

statute  —  such  sum  as  the  jury  may  deem  reasonable 601 

statutory  right  to  maintain  action  for  damages 849 

statutory  right  to  damages  —  who  entitled 850 

conflict     of     laws  —  extra-territorial     jurisdiction  —  foreign 

administrator  —  federal  jurisdiction   504-505 

conflict  of  laws  —  lex  loci  —  lex  fori 506 

conflict  of  laws  —  foreign  administrator  —  party  in  interest 

—  federal  jurisdiction  —  opinions  in  recent  decisions 507 

conflict  of  laws  —  foreign  administrator  —  extra-territorial 
jurisdiction  —  where  action  does  not  lie  —  federal  jurisdic- 
tion      508 

conflict     of     laws  —  extra-territorial     jurisdiction  —  federal 

jurisdiction  —  Mexican   laws    509 

Employer's  Liability  Act  767 

See  Employer's  Liability  Act. 
employees  and  minors  —  and  other  statutory  provisions ....     726 


INDEX.  2451 

[Befexencee  are  to  Sections.] 
DEATH  OF  HXJMA.N  BEING— Continued. 

minor's   statute  —  direct  damages   sustained 599,    795 

statutory  right  to  damages  —  common  carriers  —  defective 
highways  —  Employer's  Liability  Act  848 

common    carriers  —  penalty  —  shall    forfeit    and    pay    the 
sum  of   675 

statute  —  forfeiture  or  fine  —  indictment  —  railroads  —  com- 
mon carriers   600 

actions  against  railroads  —  fair  and  just  damages  with  ref- 
erence to  the  necessary  injury ^ 679 

actions  against  railroads  —  employees  —  fair  and  just  dam- 
ages with  reference  to  the  necessary  injury 680 

penalty  —  death    of    railroad    employee  —  shall    forfeit   and 
pay  the  sum  of 676 

Massachusetts  statute  —  whether  a  strictly  penal  one 853 

death  of  husband  —  fair  and  just  compensation  for  the  pe- 
cuniary injury    579 

direct    damages    sustained  —  death    of    husband  —  fair    and 
just  damages  with  reference  to  the  necessary  injury 697 

death  of  husband  —  annuity  —  dower,  etc., —  instruction  and 
opinion  of  court 627-628 

death  of  husband  • —  husband  and  father  —  damages  propor- 
tioned to  the  injury 542 

death  of  husband  —  husband  and  father- — fair  and  just  com- 
pensation with  reference  to  the  pecuniary  injuries 627-628 

death  of  husband,  husband  and  father  —  fair  and  just  dam- 
ages with  reference  to  the  pecuniary  injury , 663 

death  of  husband  —  husband  and  father  —  such  damages  as 
under  all  the  circumstances  of  the  case  may  be  just 744 

death  of  employee  —  husband  and  father  —  deductions 786 

death  of  husband  —  husband  and  father  —  damages  for  the 
death  —  pecuniarily   suffered    or   sustained 813 

death    of    husband  —  husband    and    father  —  damages    sus- 
tained      836 

general   and  particular   statutes;    death   of   husband  —  hus- 
band and  father   885-88C 

death  of  wife  —  damages  proportioned  to  the  injury 543 

death  of  wife  —  fair  and  just  compensation  with  reference 
to  the  pecuniary  injuries 629-630 

death  of  wife  —  fair  and  jxist  compensation  with  reference 
to  the  pecuniary  injuries  —  Married  Woman's  Act 629-630 

death  of  wife  —  fair  and  just  damages  with  reference  to  the 
pecuniary  injury   664 

death  of  wife  —  such  damages  as  under  all  the  circumstances 
of  the  case  may  be  just 745 

wife's  death  —  husband's  improved  habits  and  affairs  —  pe- 
cuniary loss  —  fair  and  just  damages , 761 
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death  of  wife  —  damages  for  the  death  —  pecuniarily  suf- 
fered or  sustained   814 

general  and  particular  statutes;  death  of  wife 887 

death  of  wife  —  death  of  wife  and  mother  —  fair  and  just 
compensation  for  the  pecuniar}'  injury 580 

death  of  parent —  damages  proportioned  to  the  injury 544 

death  of  parent  —  fair  and  just  compensation  for  the  pe- 
cuniary injury    581 

death  of  parent  —  fair  and  just  compensation  with  refer- 
ence "  to  the  pecuniary  injuries 631 

death  of  parent  —  fair  and  just  damages  with  reference  to 
the  pecuniary  injury    665 

death  of  parent  —  fair  and  just  damages  —  with  reference 
to  the  necessary  injury 698 

death  of  parent  —  such  damages  as  are  just  with  reference 
to  the  pecuniary  injury 720 

death  of  parent  —  such  damages  as  under  all  the  circum- 
stances of  the  case  may  be  just 746 

death  of  parent  —  damages  for  the  death  —  pecuniarily  suf- 
fered or  sustained   815 

death  of  parent  —  damages  sustained 837 

general  and  particular  statutes;   death  of  parents 888 

death  of  parent  —  children's  majority  —  damages  propor- 
tioned to  the  injury 546 

death  of  parent  —  damages  not  limited  to  children's  minor- 
ity— ^,fair  and  just  compensation  for  the  pecuniary  injury,     583 

death  of  parent  —  minority  and  majority  of  children  —  such 
damages  as  under  all  the  circumstances  of  the  case  may 
be  just   748 

death  of  parent  —  minority  and  majoritj'  of  children  —  dam- 
ages for  the  death  —  pecuniarily  suffered  or  sustained 867 

death  of  parent  —  care,  training,  etc.,  of  children  —  damages 
proportioned  to  the  injury 545 

training,  etc.,  of  children  —  death  of  parent  —  fair  and  just 
compensation  with  rfef erence  to  the  pecuniary  injuries 632 

training,  etc.,  of  children  —  fair  and  just  damages  with  ref- 
erence to  the  pecuniary  injury 666 

support,  care,  etc.,  of  children  —  prospective  damages  —  fair 
and  just  damages  with  reference  to  the  necessary  injury. .     699 

death  of  parent- — moral,  etc.,  training  of  children  —  such 
damages  as  are  just  with  reference  to  the  pecuniary  in- 
jury      721 

death  of  parent  —  care,  training,  etc.,  of  children  —  such 
damages  as  under  all  the  circumstances  of  the  case  may 
be  just   747 

care  of  f asnily  —  education,  etc.,  of  children  —  prospective 
d^mag-es  —  fair   and   just    damages , ,     764 
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death  of  parent  —  caxe,  training,  etc.,  of  cliildren  —  dam- 
ages for  the  death  —  pecuniarily  suffered  or  sustained....     816 

general  and  particular  statutes;  death  of  parents  —  loss  of 
care,  training,  advice,  etc.,  to  children 889 

support,  care,  etc.,  of  children  —  fair  and  just  compensation 
for  the  pecuniary  injury 583 

services  of  minor  —  cost  of  support,  etc.,  damages  not  lim- 
ited to  minority  —  fair  and  just  compensation  for  the  pe- 
cuniary  benefit    588 

time  lost  hy  parent  —  damages  for  the  death  —  pecuniarily 
suffered  or  sustained   810 

death  of  children  —  generally  ■ —  damages  proportioned  to 
the   injury    547 

death  of  children  —  generally  —  fair  and  just  compensation 
for  the  pecuniary  injury 584 

death  of  children  —  decisions  and  opinions  —  fair  and  just 
compensation  for  the  pecuniary  injury 587 

death  of  children  —  fair  and  just  compensation  with  refer- 
ence to  the  pecuniary  injuries 633-636 

death  of  children  —  fair  and  just  damages  with  reference  to 
the  pecuniary  injury   667-669 

death  of  children  —  the  Colorado  and  Missouri  statutes  — 
damages  generally   700 

shall  forfeit  and  pay  —  the  sum  of  —  death  of  children 701 

death  of  children  —  fair  and  just  damages  with  reference 
to  the  necessary  injury 703 

death  of  children  —  employee's  fair  and  just  damages  with 
reference  to   the   necessary  injury 703 

death  of  children  —  such  damages  as  are  jtist  with  refer- 
ence to  the  pecuniar3'  in jviry 723 

death  of  child  —  such  damages  as  under  all  the  circum- 
stances of  the  case  may  be  just 749 

death  of  child  —  such  damages  as  the  jury  may  assess 787 

death  of  child  —  damages  for  the  death  —  pecuniarily  suf- 
ered  or  sustained   818 

death  of  child  —  damages  sustained 838 

death  of  children  —  minority  and  majority  —  damages  pro- 
portioned to  the  injurj' 549 

death  of  children  —  minority  and  majority  —  fair  and  just 
compensation  with  reference  to  the  pecuniary  injuries. . . .     635 

death  of  children  —  minority  and  majority  —  fair  and  just 
damages  with  reference  to  the  pecuniary  injury 671-672 

death  of  child  —  minority  and  majority  —  such  damages  as 
under  all  the  circumstances  of  the  case  may  be  just 750 

death  of  child  —  minority  and  majority  —  damages  for  the 
death  —  pecuniarily  suffered  cr  sustained 819 
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death   of    children  —  minority    and    majority  —  general    and 
particular  statutes 890-892 

death  of  children  —  adults  —  damages   proportioned   to   the 
injury 550 

death    of    children  —  adults  —  fair    and    just    compensation 
with  reference  to  the  pecuniary  injuries 636 

death    of    children  —  adults  —  fair    and    just    compensation 
with  reference  to  the  pecuniary  injury 670 

death  of  adult  child  —  fair  and  just  damages 763 

death  of  minor  children  —  damages  proportioned  to  the  in- 
jury       548 

death  of  minor  child  —  fair  and  just  damages 762 

death  of  minor  employee 788 

death  of  unborn  child  —  fair  and  just  compensation  for  the 
pecuniary  injury   590 

collateral  kindred  —  next  of  kin  —  fair  and  just  compensa- 
tion for  the  pecuniary  injury 592 

collateral  kindred  —  fair  and  just  compensation  with  refer- 
ence to  the  pecuniary  injuries 637 

collateral  kindred  —  fair  and  just  damages  with  reference 
to  the  pecuniary  injury 674 

collateral  kindred  —  such  damag-es  as   are  just  with  refer- 
ence to  the  pecuniary  injury 733 

collateral  relations  —  such  damages  as  under  all  the  circum- 
stances of  the  case  may  be  just 751 

death  of  employee  —  collateral  kindred 789 

collateral  kindred  —  damages   sustained 839 

general  and  particular  statutes;  collateral  kindred 893 

contract  relation  —  damages  proportioned  to  the  injury 534 

severance    of    contract    relations  —  partnership  —  fair    and 
just  damages  with  reference  to  the  pecuniary  injury 649 

general  principles  and  rules  —  death  —  pecuniary  loss  or  in- 
jury —  the  statutes  generally 518,    519 

pecuniary  loss   or  damage  — •  construed 520-521 

pecuniary  loss  —  damages  proi)ortioned  to  the  injury 524 

pecuniary    loss  —  evidence  —  damages    proportioned    to    the 
injury 525 

pecuniary  loss   only  —  fair   and  just  compensation   for   the 
pecuniary  injury   560 

pecuniary  loss  —  fair  and  just  compensation  with  reference 
to  the  pecuniary  injuries 602-603 

pecuniary  loss  —  fair  and  just  damages  with  reference   to 
the  pecuniary  injury   645-646 

pecuniary  loss  —  generally  —  such  damages  as  are  just  with 
reference  to  the  pecuniary  injury 710 

pecuniary   loss  —  such   damages    as    under    all   the    circum- 
stances of  the  case  may  be  just 730 
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pecuniary  loss  —  such  damages  as  the  jury  may  assess ....     768 

Employer's  Liability  Act  —  death  —  pecuniary  loss 769 

pecuniary  loss  —  damages  for  the  death  —  pecuniarily  suf- 
fered or  sustained   796 

pecuniary  loss  —  damages  sustained   825 

general  and  particular  statutes;   pecuniary  loss 854-855 

general  and  particular  statutes;  pecuniary  loss  —  pleadings,     856 

naeasure  of  damag'es  —  opinions  of  courts  and  particular  de- 
cisions   727-729 

death  —  measure  of  damages  —  age  as  a  factor  —  generally,    512 

death  —  measure  of  damages,  mental  and  physical  ability  — 
health,  stx-ength,  etc.,  as  factors  —  generally 513 

death  of  children  —  damages  —  age,  sex,  mental  and  physi- 
cal ability,  health  —  strength,  etc., —  generally 514 

factors  and  elements  generally  to  be  considered  —  damages 
proportioned  to  the  injury 628 

factors  and  elements  generally  to  be  considered  —  fair  and 
just  compensation  for  the  pecuniary  injury 563 

death  of  children  —  evidential  factors  and  elements  relating 
to  children  —  fair  and  just  compensation  for  the  pecuniary 
injury 585 

death  of  children  ■ —  evidential  factors  and  elements  relating 
to  parents  or  next  of  kin  —  fair  and  just  compensation 
for  the  pecuniary  injury 586 

factors  and  elements  generally  to  be  considered  —  fair  and 
just  compensation  with  reference  to  the  pecuniary  in- 
juries    607-608 

factors  and  elements  generally  to  be  considered  —  fair  and 
just  damages  with  reference  to  the  pecuniary  injury 648 

factors  and  elements  generally  to  be  considered  —  fair  and 
just  damages  with  reference  to  the  necessary  injury 683 

factors  and  elements  generally  to  be  considered  —  such  dam- 
ages as  are  just  with  reference  to  the  pecuniary  injury. . . .     712 

factors  and  elements  generally  to  be  considered  —  such  dam- 
ages as  under  all  the  circumstances  of  the  case  may  be 
just 733 

fair  and  just  damages  —  factors  and  elements  generally  to 
be  considered    755 

factors  and  elements  generally  to  be  considered  —  such  dam- 
ages as  the  jury  may  assess 771 

death  of  employee  —  factors  and  elements  generally  to  be 
considered 772 

general  factors  and  elements  of  damages  —  damages  for  the 
death  —  pecuniarily  suffered   and   sustained 799 

general  factors  and  elements  of  damage  —  damages  sus- 
tained      828 
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general  and  particular   statutes;    general  factors   and   ele- 
ments of  damages 859 

general  factors  and  elements  of  damages  —  carefulness,  pru- 
dence  and   experience    860 

general  factors  and  elements  of  damages  • —  decreasing  and 
increasing  capacity  of  deceased 861 

general  factors  and  elements  of  damages  ■ —  hazards  of  em- 
ployment      862 

general  factors  and  elements  of  damages  —  promotion  and 
extra   skill    863 

general  factors  and  elements  of  damages  —  different  occu- 
pations      864 

general   factors    and    elements    of    damages  —  deductions  — 
expenses,  etc. —  disposition  of  earnings 865 

general  factors  and  elements  of  damages  —  survival  action . .     866 

general  factors  and  elements   of  damages  —  death,  of  chil- 
dren      867 

general  factors  and  elements  of  damages  —  Ladd  v.  Foster  — 
Holmes  v.  Eailv?ay  868 

sufferings  of  injured  person  —  damages  proportioned  to  the 
injury 529 

sufferings   of   person  injured  not  a   factor  —  fair   and  just 
compensation  for  the  pecuniary  injury 564 

sufferings   of  person  injured  —  fair  and  just  compensation 
with  reference  to  the  pecuniary  injuries 609 

sufferings   of   the   person   injured  —  fair   and  just  damages 
with  reference  to  the  pecuniary  injury 650 

suffering   of  injured   person   and   expenses  —  fair   and   just 
damages  with  reference  to  the  necessary  injury 682 

sufferings   of   injured   person  —  such   damages   as   are   just 
with  reference  to  the  pecuniary  injury 713 

Buffering  of  person  injured  —  such  damages  as  under  all  the 
circumstances  of  the  case  may  be  just 734 

death  of  employee  —  physical  suffering  of  person  injured . .     773 

sufferings  of  injured  person  —  damages  for  the  death  —  pe- 
cimiarily  suffered  or  sustained 800-801 

sufferings  of  person  injiired  —  damages  sustained 839 

general   and  particular   statxites;    sufferings,   loss   of   time, 
etc.,  of  injured  person 869-870 

survival  statutes   852 

mental  and  physical  suffering  —  loss  of  society,  etc.^-  dam- 
ages proportioned  to  the  injury 530 

solatium  —  mental    suffering    not    a    factor  —  fair    and    jtist 
compensation  for  the  pecuniary  injury 566 

solatium  -^  loss  of  society  of  deceased  —  fair  and  just  com- 
pensation for  the  pecuniary  injury 567 
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solatium  —  mental  suffering  —  fair  and  just  compensation 
with  reference  to  the  pecuniary  injxiries 610 

solatium  —  mental  suffering  —  fair  and  just  damages  with 
reference  to  the  pecuniary  injury 651 

solatium  —  mental  suffering  not  a  factor  —  fair  and  just 
damages  with  reference  to  the  necessary  injury 684 

solatium  —  loss  of  society  of  deceased  • —  fair  and  just  dam- 
ages with  reference  to  the  necessary  injury 685 

solatium  —  mental  siiffering  —  loss  of  society,  etc., —  such 
damages  as  are  just  with  reference  to  the  pecuniary  in- 
jury      715 

solatium  —  mental  suffering  —  loss  of  society  —  such  dam- 
ages as  under  all  the  circumstances  of  the  case  may  be 
just 735 

fair  and  just  damages  —  solatium  —  mutual  suffering  a  fac- 
tor      756 

loss  of  society  of  deceased  to  wife  or  mother  a  factor  —  fair 
and  just  damages    .757 

solatium  —  mental  suffering  —  loss  of  society,  etc. —  such 
damages  as  the  jury  may  assess 774 

death  of  employee  —  solatium  —  mental  suffering  —  loss  of 
Society 775 

mental  suffering  —  loss  of  society,  etc. —  damages  for  the 
death  —  pecuniarily  suffered  or  sustained 802 

solatium  —  mental  suffering  —  loss  of  society,  etc. —  dam- 
ages sustained   830 

general  and  particular  statutes;  mental  and  physical  suffer- 
ing —  loss  of  society,  etc 871 

life  expectancy  —  annuity,  etc.,  tables  —  damages  propor- 
tioned to  the  injury 540 

life  expectancy  —  mortality  tables  —  fair  and  just  compen- 
sation for  the  pecuniary  injury 578 

life  expectancy  —  mortality  tables  —  fair  and  just  compen- 
sation with  reference  to  the  pecuniary  injuries 624 

life  expectancy  and  mortuary  tables  —  fair  and  just  dam- 
ages with  reference  to  the  pecuniary  injury 661 

life  expectancy  —  mortality  tables 695 

life  expectancy  and  mortality  tables  —  such  damages  as 
under  all  the  circumstances  of  the  case  may  be  just 742 

death  of  employee  —  life  expectancy  —  mortuary  tables 783 

life  expectancy  —  mortuary  tables  —  damages  for  the  death 
—  pecuniarily   suffered    or   sustained 811 

life  expectancy  and  mortality  tables  —  damages  sustained..     834 

general  and  particular  statutes;  life  expectancy  —  mortality 
tables 883 

annuity  —  damages  proportioned  to  the  injury 539 
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probable  accumulations  —  fair  and  just  compensation  for 
the  pecuniary  injury  575 

probable  accumulations  —  fair  and  just  compensation  with 
reference  to  the  pecuni.'iry  injuries 632 

probable  accumulations  —  fair  and  just  damages  with  ref- 
erence to  the  pecuniary  injury 659 

death  of  husband  —  probable  accumulations  —  fair  and  just 
damages  with  reference  to  the  necessary  injury 690 

death  of  parent  —  probable  accumulations  —  fair  and  just 
damages  with  reference  to  the  necessary  injury 691 

probable  accumulations  —  such  damages  as  are  just  with 
reference  to  the  pecuniary  injury 713 

probable  accumulations  —  such  damages  as  under  all  the 
circumstances  of  the  case  may  be  just 740 

death  of  employee  —  probable   accumulations 781 

probable  accumulations  • —  damages  for  the  death  —  pecuni- 
arily suffered  and  sustained 808 

general  and  particular  statutes;  deceased's  condition  in  life 
—  savings  —  probable  accumulations   880 

relationship  legal  and  actual  of  deceased  to  beneficiaries  — 
support  and  dependency  —  damages  proportioned  to  the 
injury 531-533 

■relationship  legal  and  actual  of  deceased  to  beneficiaries  — 
fair  and  just  compensation  for  the  pecuniary  injury 568 

relationship  legal  and  actual  of  deceased  to  beneficiaries  — 
fair  and  just  compensation  with  reference  to  the  pecuniary 
injuries 613 

relationship  legal  and  actual  of  deceased  to  beneficiaries  — 
fair  and  just  damages  with  reference  to  the  pecuniary 
injury 652 

relationship  legal  and  actual  of  deceased  to  beneficiaries 
and  to  others  —  aid  and  support 686 

relations  legal  and  actual  of  deceased  to  beneficiaries  —  sup- 
port and  dependency  —  such  damages  as  under  all  the  cir- 
cumstances of  the  case  may  be  just 736 

death  of  employee  —  legal  and  actual  relation  —  support  and 
dependency 777 

relations  legal  and  actual  of  deceased  to  beneficiaries  — 
support  and  dependency  —  damages  for  the  death  —  pe- 
cuniarily suffered  or  sustained 803-804 

relations  legal  and  actual  of  deceased  to  beneficiaries  — 
damages  sustained   831 

general  and  particular  statutes;  legal  and  actual  relations 
between  deceased  and  beneficiaries  —  support,  aid,  gifts, 
etc. —  dependency 872-875 
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legal  duty  or  obligation  of  deceased  —  legal  right  of  benefi- 
ciaries —  support  and  assistance  —  dependency  —  fair  and 
just  compensation  for  pecuniary  injury 569 

legal  or  moral  obligation  —  legal  right  —  support  or  depend- 
ency—fair and  just  compensation  with  reference  to  the 
pecuniary  injury    613-615 

legal  or  moral  obligation  —  legal  right  —  support  and  de- 
pendency —  fair  and  just  damages  with  reference  to  the 
pecuniary  injury 653,     654 

legal  obligation  and  legal  right  to  support  —  such  damages 
as  are  just  with  reference  to  the  pecuniary  injury 714 

beneficiaries  —  widow  —  loss  of  support   515 

support  and  dependency  —  such  damages  as  the  jury  may 
assess 776 

statutory  dependency  —  dependent,  support  —  aid,   etc 876 

reasonable  expectation  of  pecuniary  benefit  —  damages  pro- 
portioned to  the  injury 535-536 

reasonable  expectation  of  pecuniary  benefit  —  prospective 
damages  —  fair  and  just  compensation  for  the  pecuniary 
injury 570 

reasonable  expectation  of  pecuniary  benefit  —  fair  and  just 
compensation  with  reference  to  the  pecuniary  injuries. . . .     616 

reasonable  expectation  of  pecuniary  benefit  —  fair  and  just 
damages  with  reference  to  the  pecuniary  injury 655 

reasonable  expectation  of  pecuniary  benefit — fair  and  just 
damages  with  reference  to  the  necessary  injury 687 

reasonaljle  expectation  of  pecuniary  benefit  —  prospective 
damages  —  such  damages  as  are  just  with  reference  to 
the  pecuniary  injury    716 

reasonable  expectation  of  pecuniary  benefit  —  such  damages 
as  Tinder  all  the  circumstances  of  the  case  may  be  just 737 

reasonable  expectation  of  pecuniary  benefit  —  support  — 
fair  and  just  damages 758 

Employer's  Liability  Act  —  death  —  reasonable  expectation 
of  benefit   778 

reasonable  expectation  of  pecuniary  benefit  —  damages  for 
the  death  —  pecuniarily  suffered  or  sustained 805 

reasonable  expectation  of  pecuniary  benefit  —  damages  sus- 
tained      833 

general  and  particular  statutes;  reasonable  expectation  of 
pecuniary  benefit  —  prospective  inheritance    877 

prospect  of  inheriting  —  fair  and  just  compensation  for  pe- 
cuniary injury    571 

prospect  of  inheritance  —  fair  and  just  damages  with  ref- 
erence to  the  pecuniary  injury 656 
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prospect  of  inheritance  —  such  damages  as  under  all  the 
circumstances  of  the  case  may  be  just 738 

Employer's  Liability  Act  —  death  —  prospect  of  inheritance,     779 

prospect  of  inheriting  —  damages  for  the  death  —  pecuni- 
arily suffered  or  sustained   805 

mitigation  of  damages  —  inheritance  • —  damages  for  the 
death  —  pecuniarily  suffered  or  sustained 822 

legacy  —  devise  or  inheritance  —  damages  proportioned  to 
the    injury    555 

financial  advantages  accruing  from  death  inadmissible  to 
reduce  damages  —  fair  and  just  compensation  for  the  pe- 
cuniary  injury    574 

reputation  of  plaintiff  or  next  of  kin  or  of  deceased 899 

wealth  of  defendant  —  fair  and  just  compensation  with  ref- 
erence to  the  pecuniary  injuries 621 

pecuniary  circumstances  of  defendant  —  fair  and  just  dam- 
ages vpith  reference  to  the  necessary  injury 689 

beneficiaries  —  widovsr  —  financial  condition  of  deceased  hus- 
band —  increase  of  his  property  —  dovcer  —  settlement  on 
widovy 516 

beneficiaries  —  widow  and  children  —  number,  ages,  sex,  de- 
pendency and  support  —  financial  and  physical  condition  — 
expenditures  and  financial  condition  of  deceased  generally,     517 

physical  and  financial  condition,  age,  number  of  family,  etc., 
of  beneficiaries  —  damages  proportioned  to  the  injury 537 

physical  and  financial  condition,  age,  number  of  family,  etc. 

—  when  admissible  — ■  fair  and  just  compensation  for  pe- 
cuniary injury   573 

physical  and  financial  condition,  age,  number  of  family,  etc. 

—  when  inadmissible  —  fair  and  just  compensation  for  the 
pecuniary  injury   573 

physical  and  financial  condition  —  age  and  number  of  benefi- 
ciaries —  fair  and  just  compensation  with  reference  to  the 
pecuniary  injuries    617-620 

physical  and  financial  condition,  age,  number  of  family, 
etc. —  when  admissible  —  fair  and  just  damages  vFith  ref- 
erence to  the  pecuniary  injury 657 

financial  condition  —  when  inadmissible  —  fair  and  just  dam- 
ages with  reference  to  the  pecuniary  injury 658 

physical  and  financial  condition  or  circumstances  —  fair  and 
just  damages  with  reference  to  the  necessary  injury 688 

number  and  ages  of  minor  children  —  fair  and  just  damages 
with  reference  to  the  necessary  injury 092 

direct  damages  sustained  —  wilful  violation,  etc.,  of  Miner's 
Act  —  number  and  ages  of  minor  children  in  action  by 
widow 693 
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physical  and  financial  condition,  age,  number  of  family, 
etc. —  such  damages  as  are  just  with  reference  to  the 
pecuniary  injury   717 

age,  numbei  of  family,  etc.,  of  beneficiaries  —  physical  and 
financial  condition  —  such  damages  as  under  all  the  cir- 
cumstances of  the  case  may  be  just 739 

special  damages  —  physical  condition  of  beneficiary  —  proxi- 
mate cause  —  fair  and  just  damages 759 

number  and  ages  of  minor  children  —  fair  and  just  dam- 
ages      760 

death  of  employee  —  physical  and  financial  condition,  age 
and  number  of  beneficiaries,  etc 780 

physical  and  financial  condition,  age,  number  of  family, 
etc.,  of  beneficiaries  —  damages  for  the  death  —  pecuni- 
arily suffered  or  sustained 807 

physical  and  financial  condition,  age,  number,  etc.,  of  bene- 
ficiaries —  damages   sustained 833 

general  and  particular  statutes;  physical  and  financial  con- 
dition, age,  number  of  family,  etc.,  of  beneficiaries 878-879 

exemplary  damages  —  daiuages  proportioned  to  the  injury..     526 

exemplary  or  vindictive  damages  —  fair  and  just  compensa- 
tion for  the  pecuniary  injury 565 

exemplary  damages  —  fair  and  just  compensation  with  ref- 
erence to  the  pecuniary  injuries 604 

exemplary  damages  —  fair  and  just  damages  with  reference 
to  necessary  injury   708 

punitive  damag'es  —  such  damages  as  the  jury  may  assess..     768 

exemplary  damages  —  such  damages  as  under  all  the  circum- 
stances of  the  case  may  be  just 731 

statute  —  exemplary  damages  —  such  damages  as  the  jury 
shall  deem  fair  and  just 754 

exemplary  damages  —  Employer's  Liability  Act 769 

exemplary  damages  —  damages  for  the  death  —  pecuniarily 
suffered  or  sustained   797 

exemplary   damages  —  damages   sustained 836 

general  and  particular  statutes;  punitive,  exemplary  or  vin- 
dictive damages   857-858 

nominal  damages  —  damages  proportioned  to  the  injury 541 

nature  of  action  and  proof  of  damages  —  nominal  damages  — 
fair  and  just  compensation  for  the  pecuniary  injury 561 

nominal  damages  —  death  of  infants  —  fair  and  just  com- 
pensation for  the  pecuniary  injury 589 

nominal  damages  —  fair  and  just  compensation  with  refer- 
ence to  the  pecuniary  injuries 626 

nominal  damages  —  fair  and  just  damages  with  reference 
to  the  pecuniary  injury   , . . , ,     663 
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nominal  damages  —  fair  and  just  damages  with  reference  to 
the  necessary  injury   696 

nominal  damages  —  such  damages  as  are  just  with  refer- 
ence to  the  pecuniary  injury 711 

nominal  damages  ■ —  such  damages  as  under  all  the  circum- 
stances of  the  case  may  be  just 743 

nominal  damages  —  instruction  —  such  damages  as  the  jury 
may  assess   784 

Employer's   Liability  Act  —  death  —  nominal   damages 785 

nominal  damages  —  damages  for  the  death  —  pecuniarily 
suffered  or  sustained   812 

nominal  damages  —  damages  sustained   835 

general  and  particular  statutes;   nominal  damages 884 

expenses  of  sickness  —  funeral,  etc. —  damages  proportioned 
to  the  injury    538 

funeral  and  medical  expenses,  support,  etc. —  paid  by  de- 
fendant —  mitigation  of  damages  —  fair  and  just  compen- 
sation for  the  pecuniary  injury 577 

funeral  expenses  and  expenses  for  sickness,  etc. —  fair  and 
just  compensation  for  the  pecuniary  injury 576 

expenses  of  sickness,  funeral,  etc. —  fair  and  just  compen- 
sation with  reference  to  the  pecuniary  injuries. 623 

expense  of  funeral,  sickness,  etc. —  fair  and  just  damages 
with  reference  to  the  pecuniary  injury 660 

funeral  expenses  and  expense  of  sickness  —  fair  and  just 
damages  with  reference  to  the  necessary  injury 694 

expenses  of  funeral  and  of  sickness  —  such  damages  as  are 
just  with  reference  to  the  pecuniary  injury 719 

expenses  of  sickness,  funeral,  etc. —  such  damages  as  under 
all  the  circumstances  of  the  case  naay  be  just 741 

such  damages  as  the  jury  may  assess  —  expenses  of  sickness, 
funeral,    etc 782 

expenses  of  sickness,  f xmeral,  etc. —  damages  for  the  death 
—  pecuniarily  suffered  or  sustained 809 

general  and  particular  statutes;  expenses  of  funeral,  medi- 
cal attendance,  etc. —  loss  of  time 881-882 

physical  injury  to  beneficiary  —  fair  and  just  compensation 
with  reference  to  the  pecuniary  injuries 611 

death  of  child  —  expense  occasioned  by  mother's  sickness  — 
fair  and  just  compensation  for  the  pecuniary  injury 591 

mother's  sickness  from  child's  death  —  fair  and  just  damages 
with  reference  to  the  pecuniary  injury 673 

fair  and  just  compensation  —  allowance  of  interest ,^95 

general  and  particular  statutes;   recovery  of  interest 894 

recovery  over  of  damages 900 

limitation  of  damages .,.,., , , , , , 895 
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statutory  matters  of  aggravation,  mitigation  or  defense  — 

notice  of  particulars  of  injury  or  loss 847 

other  general  statutory  provisions  —  remedies  —  defenses  — 

one   recovery  —  settlement  —  time   limit  for   suing 851 

defenses  —  damages  for  tlie  deatli  —  pecuniarily  suffered  or 

sustained 830 

such  damages   as   jury  may   assess  —  defenses   generally  — 

reduction  of  damages    790 

general    and    particular     statutes;     defenses  —  generally  — 

mitigation    of    damages 896 

defenses  —  defendant's  aid  —  such  damages  as  under  all  the 

circumstances  of  the  case  may  be  just 753 

mitigation  of  damages  —  defenses  —  Colorado  and  Missouri 

statutes  —  generally 704 

defenses  —  mitigation  of  damages  —  contributory  negligence 

—  damages   sustained    840 

evidence  of  deceased's  habits  —  mitigation  —  damages  pro- 
portioned  to   the   injury 553 

mitigating  or  aggravating  circumstances  —  fair  and  just 
damages  with  reference  to  the  necessary  Injury 677 

aggravating  circumstances  —  exemplary  damages  —  pecuni- 
ary loss  —  fair  and  just  damages  with  reference  to  the 
necessary    injury    678 

niari-iage  and  remarriage  —  damages  proportioned  to  the 
injury 556 

defenses  —  marriage  and  remarriage  —  fair  and  just  com- 
pensation with  reference  to  the  pecuniary  injuries 639 

fair  and  just  damages — mitigation   of  damages  —  defenses 

—  remarriage 707 

defenses  —  mitigation  —  insurance  —  marriage  and  remar- 
riage      765 

such  damages  as  jury  may  assess  —  death  —  marriage   and 

remarriage 792 

marriage  and  remarriage  —  damages  for  the  death  —  pecuni- 
arily suffered  or  sustained   833 

former  marriage  —  damages  sustained 841 

general  and  particular  statutes;  remarriage  —  mitigation  of 

damages 898 

insurance  in  defense,  reduction,  mitigation  or  set-off 554 

593,  638,  705,  724,  821,  897 
defenses  —  pension  to  widow  and  children  in  mitigation....  640 
defense — ^  provoking  difficulty  —  liability  of  sheriff  or  officer,  594 
defenses  —  acquittal    of    murder  —  avoiding    conflict  —  self- 
defense  —  exemplary  damages   70S 

self-defense  —  justification  —  damages   proportioned   to    the 

injury.  ,  .  .,,,..,.., , , ,,.,.,..,,.,,,,,..,,,...  558 
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defenses  —  prescribing'  medicine  for  own  family  —  damages 

proportioned  to  the  injury 557 

mitigation  of  damages  —  improper  relations  with  wife 709 

negligence  and  contributory  negligence 791 

mitigation  of  damages  —  defenses  —  Colorado  and  Missouri 

statutes  —  contributory  negligence    706 

jury   and  instructions   to   jury  —  damages   proportioned   to 

the  injury  537 

excessive    and    inadequate    damages  —  generally  —  damages 

proportioned  to  the  injury 552 

damages  for  jury  —  excessive  or  inadequate  damag-es  —  fair 

and  just  compensation  for  the  pecuniary  injury 562 

jury  and  instructions  —  fair  and  just  compensation  with  ref- 
erence to  the  pecimiary  injuries 605-606 

proper  and  erroneous  instructions  —  illustrations 605-606 

damages  for  the  jury  —  fair  and  just  damages  with  refer- 
ence to  the  pecuniary  injury 647 

damages    for   jury  —  instructions  —  fair    and   just    damages 

with  reference  to  the  necessary  injury 681 

jury  and  instructions  —  such  damages  as  under  all  the  cir- 
cumstances of  the  case  may  be  just 732 

such  damages  as  jury  may  assess  —  jury  and  instructions...     770 
jury  and  instructions  —  damages  for  the  death  —  pecuniarily 

suffered  or  sustained 798 

jury  and  instructions  —  damages   sustained 827 

damages  assessed  on  afSrmance  of  judgment 641 

distribution  and  apportionment  of  damages 901 

advice  and  counsel  of  parent 530 

husband  living  apart  from  family 531 

wife  living  in  prostitution — no  recovery  for  husband's  death,     531 

See  Admiralty;   Instantaneous  Death, 
telegrams  as  to.    See  Telegraph  and  Telephone  Companies. 

DEBT, 

inability  to  collect;  remote  damages;  wrongful  attachment,  1095 

loss  of,  by  negligence  of  attorney,  etc 2079 

DECAY, 

as  affecting  market  value  of  goods  destroyed 1037 

DECAYED, 

vessel 1037 

See  Marine  Torts  and  Contracts. 
DECEASED'S, 

legal  duty  and  obligation  to  beneficiaries 568,     569 

See  Death. 

relationship  to  beneficiaries;   death 568 

habits.    See  Death, 
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DECEIT, 

damages  generally  note,      61 

in  sales.    See  Fraud  and  Deceit;  Sales  of  Personalty,  etc. 

DECEPTION, 

as  essential  to  civil  action  for  conspiracy note,  2231 

DECREE, 

in  admiralty;  computation  of  damages  when  gold  above  par,  1010 

DEDUCTION, 

of  moiety  of  damages;   admiralty 949 

DEDUCTIONS, 

damages  for  causing  death 790 

of  insurance,  damages  caused  by  death 554,  705,    897 

death  of  minor    723 

of  living  expenses,  damages  caused  by  death 588 

See  Expenses. 
"  without   deduction   for   necessary    or   other   personal    ex- 

peiises  of  deceased  had  he  lived  " 846 

of  expenditures   of   deceased 786 

cost  of  support,  etc.,  of  children;  damages  caused  by  death 

of   children    867,     890 

from  earnings   of  deceased 865 

defenses;  duty  to  lessen  loss;  marine  torts  and  contracts..  1005 
cost  of  transportation,  etc.,  of  goods  manufactured  for  dis- 
tant market;   wrongful  attachment 1086 

damages  for  causing  death,  insurance.    See  Insurance;  Miti- 
gation of  Damages. 

DEED, 

negligence  of  recorder  in  recording ' 2099 

fraudulently  procuring  deed  of  land  and  selling  same 2227 

DEFALCATION, 

by  receiver  2106 

DEFAMATOEY  MATTEE.     See  Libel  and  Slander. 

DEPAMATOEY  STATEMENTS, 

injury  to  trade  or  business  by  libel;  conspiracy 2237 

DEFAULT, 

death  by.    See  Death. 

DEFECT, 

or  insufficiency  in  railroad,  damages  caused  by  death 679 

DEFECTIVE, 

highway  or  bridge,  damages  for  causing  death 601 

DEFECTS, 

open  and  visible;  contributory  negligence 163 

which    are    hidden;    obligation    by    State    law    to    warrant 
against ,......,,.,.,,,.,.,,,.,..,.., :•.-,.  170Q 
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[References  are  to  Sections.] 
DEFECTS  —  Continued. 

where  latent;  breach  of  warranty  on  sale  of  petroleum 1702 

in  part  of  article;  where  part  is  easily  removable 1702 

DEFENDANT, 

condition  of,  in  life ;  evidence  as  to 265 

financial  condition ;   evidence  as  to ;   exemplary  damages 144 

wealth  of;  evidence  as  to;  assault  and  battery 374 

wealth  and  social  standing  of;  evidence;  libel  and  slander...  406 

pecuniary  circumstances  of,  damages  caused  by  death 689 

bad  reputation  of;  damages  caused  by  death 899 

wealth,  evidence  of,  admissible;  fraudulently  inducing  mar- 
riage   2218 

rank  and  influence   of,  immaterial;    conspiracy;    exemplary 

damages 2242 

several;    malice   of   one   not   imputed   to   others;    exemplary 

damages;  libel  and  slander 407 

two  or  more;  exenaplary  damages 130 

two ;  exemplary  damages;  libel  and  slander 399 

improper  relations  with  decedent's  wife;  defenses 709 

payment  by,  of  expenses  of  sickness,  funeral,  etc;   damages 

cavised  by  death    577 

aid  furnished  by,  to  survivors,  defense;  damages  for  causing 

death 753 

sale  of  liquor  by  employee  without  knowledge   of,   no   de- 
fense;  Civil  Damage  Acts 477 

DEFENSE, 

to  action;  contributory  negligence 161,  162,  163 

of  contributory  negligence,  not  affected  by   statute  as  to 

death 163 

wilful  injury   164 

justification;   libel  and  slander 411 

sale  of  liquor  by  employee  without  defendant's  knowledge, 

no  defense;  Civil  Damage  Acts 477 

plaintiff's    knowledge    and    consent    to    sale    may    be;    Civil 

Damage  Acts  481 

to  action  by  children;    release  of  damages  by  wife  is  not; 

Civil  Damage  Acts    482 

damages  for  causing  death 704-707,  847 

self-defense;  damages  for  causing  death 558 

of  life  insurance,  damages  caused  by  death 554,  593 

638,  705,   724,  765 
mitigation  of  damages;  contributory  negligence;   action  for 

death 84v) 

intoxication;   damages  for  causing  death 790 

mitigation  of  damages;   intoxication,  self-defense;   damages 

caused  by  death   • 896 
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[Keferences  are  to  Sections.] 
DEFENSE  —  Continued. 

prescribing  medicine  for   own  family,   damages   caused  by 

death 557 

provoking  difficulty;   liability  of  sheriff  or  officer,  damages 

caused  by  death   ."    594 

defect    or    insufficiency    of    railroad;     damages    caused    by 

death note,     679 

aid    furnished    survivors    by    defendant;     damages    causing 

death 753 

pension  to  widovsr  and  children;  damages  caused  by  death...     640 

statements  of  deceased  that  he  was  tired  of  life,  etc 820 

good  or  bad  reputation;  damages  caused  by  death 899 

one   recovery,    settlement,   time   limit   for   suing;    damages 

caused  by  death   851 

prosecution  or  acquittal  of  defendant;   damages  for  causing 

death 790 

of  marriage  or  remarriage  of  survivor 639,  765,  823,     898 

marine  torts  and  contracts;  duty  to  lessen  loss;  deductions,  1005 

killing  of  injured  animal  bj'^  owner 1067 

generally  to  action  on  insurance  policy 1553 

action   on   insurance   policy;    proof   of   loss;    fraud,    etc.,   in 

respect    to    1554 

action  on  insurance  policy;  appraisement;  arbitration 1555 

action  on  insurance  policy;  negligence 1556 

action  on  insurance  policy;    destruction  of  property  bj'   as- 
sured    1557 

action   on   insurance   policy;    murder  by   beneficiary    or   as- 
signee    1557 

action  on  insurance  policy;  death  by  assured's  criminal  acts. .   1557 

action  on  insurance  policy ;  suicide 1558 

to  action  on  contract;  Jraud;  attorney's  fees 2213 

action  for  damages  for  death.     See  Death;   Negligence  and 
Contributory  Negligence. 
DEFICIENCY, 

in  land  1755 

partial  breach  of  covenant 1808 

in  land;  sale  by  gross  sum  and  not  per  acre 2231 

in   land;    vendor's   fraud 2221 

in  land;  valuable  building  on  as  affecting  compensation  for. .  2221 
DEFINITE  PEOOF  OP  LOSS, 

unnecessary,  damages  for  causing  death 561 

See  Certainty. 

DEFINITION, 

actual  or  single  damages 25 

additional  damages    32 

boycott 2240 

civil  damages    7 
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[References  are  to  Sections.] 
DEFINITION  -  Continued. 

code   provisions    40 

commodatum note,  1925 

compensatory  damages    ." 26 

consequential  damages  18 

consequential  uamages ;  code 19 

constructive  damages    10 

contingent   damages    23 

contingent  or  too  remote  damages  —  code 23 

continuing  damages  37 

damage 1 

damage    feasant    45 

damages , 2 

damages;  codes  and  constitution 3 

damages  iiltra   note,  32 

damni  injuriae  actio   47 

damnify 48 

damnum  absque  injiiria   4 

damnum   f atale    49 

damnum  inf  ectum  50 

damnum  rei  amissae   51 

depositum  note,  1925 

determinate  damages    55 

direct  damages  15 

direct  damages;  codes 16 

double  damages    30,  31 

entire   damages 38 

excessive  damages    39 

exemplary,  punitive  or  vindictive  damages 28,  29 

general  damages   11 

general  damages ;  code 12 

immediate  damages   58 

inadequate  or  insufficient  damages 39 

increased  damages   30 

indemnity 54 

indeterminate  damages 55 

inquiry  of  damages,  writ  of 57 

joint  and  several  damages 31 

joint  damages 31 

jus note,  62 

liquidated  damages;  codes 33,  34 

locatio note,  1925 

mandatumi note,  1925 

measure  of  damages 5 

measure  of  damages ;   codes 6 

negligence 148 

nom.inal  damages  ,.,,.,.,,.,, , 8 
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[B«ferences  are  to  Sections.] 
DEFINITION  —  Continued. 

nominal  damages;   codes 9 

ordinary  care 149 

permanent  damages  36 

pignus , note,  1925 

prospective  damages   17 

proximate  damages   58 

reasonable  damages  40 

remedium note,  62 

remote  damages  31 

resulting  damages  20 

several  damages 31 

single  damages   25,  31 

special  damages  13 

special  damages;    code 14 

speculative  damages 24 

stated  damages   note,  33 

stipulated  damages    note,  33 

substantial  damages    27 

temporary  damages  36 

treble  damages  30 

triple  damages   30 

unliquidated  damages   35 

See  Terms,  Maxims  and  Phrases. 

DEFOECEMENT  OF  DOWEH.    See  Actions  AfEectinsr  Title,  etc.; 

Dower. 
DEGREE   OF   CAEE.    See   Duty;    Negligence   and   Contributory 

Negligence. 
DELAWARE, 

statutes;  damages  for  causing  death 793,  794,  et  seq.,     796; 

DELAY, 

caused  by  wrongful  seizure  of  machinery;  value  of  use 1088 

damages  liquidated  for 1327,  1328 

in  delivery  of  freight.     See  Carriers  of  Freight. 

of  work;  boycott;  trade  union 2240 

of  vessel  or  demurrage.     See  Contracts;   Marine  Torts  and 
Contracts. 

DELIVERY  OF  PERSONALTY.    See  Sales  of  Personalty. 

DEMANDS, 

arising  after  suit  commenced note,      61 

DE  MINIMIS  NON  CURAT  LEX 53,      73 

DEMURRAGE.     See  Marine  Torts  and  Contracts. 

DEPENDENCE, 

mutual,  of  parent  and  child,  husband  and  wife;  death 568 
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[References  are  to  Sections.] 

DEPENDENCY, 

of  beneficiaries 569,  607,  653,  654,  657,  878,     879 

and  support 613-615,  652,  736,  769,  776,     803 

804,  818,  831,  876,     890 

and  support,  beneficiaries,  loss  by  death 531-533 

of  parents,  death 581,  586,  617-620 

children's  dependency,  death  of  parent 581,     699 

death  of  employee 777 

statutory  dependency   876 

and  support.     See  Death;  Dependents;  Support, 
of  relations.    See  Death. 

damag-es  for  death 528,  652,  831,  833,     876 

as  a  factor,  whether  any,  death 648 

English  Workmen's  Compensation  Act 533 

DEPOSITARY, 

of  another's  money,  fraudulently  inducing  latter  to  purchase 
land  on  joint  adventure;  misrepresentation  as  to  price 2220 

DEPOSITION, 

admission  in  evidence  of;  charging'  attempt  to  make  injuries 
appear  worse;  erroneous;  case 271 

DEPOSITS  IN  COIN, 

conversion  of 1105 

DEPEECIATION  IN  VALUE 1225 

as  affecting  value 1037 

of  land ;    covenants 1800 

of  stock   2070 

of  property  by  flooding 2143 

evidence  as  to ;    nuisance 2156 

of  property  as  element  of  damages;  boycott 2240 

DEPREDATIONS.     See  Indian  Depredations. 

DESTINATION.    See  Carriers  of  Passengers. 

DESTRUCTION, 

of  property;  evidence  as  to  value 1052,  1053 

DETENTION, 

of  vessel  or  demurrage.     See  Marine  Torts  and  Contracts. 

wrongful  distress 1056 

of  personal  property  for  appraisement;   duties 1047 

DETERIORATION, 

in  value  of  merchandise 1061 

DETERMINATE  DAMAGES  55 

DETINUE  AND  REPLEVIN, 

distinction  between  detinue  and  replevin 1212 

nature  of  action  of  detinue 1212 

elements  essential  to  maintenance  of  action 1213 
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[Befeoreuces  are  to  Sections.] 
DETINUE  AND  REPLEVIN  —  Continued. 

action  of  detinue  in  next  jurisdiction  embodied  in  action  of 

trover   or   replevin 1313 

action  of  replevin  denned 1213 

procedure  in  action  of  rejjlevin 1313 

action  of  claim  and  delivery 1213 

measure  of  damages  in  detinue 1213 

recovery  in  detinue  where  plain tifE  has  only  part  interest. . .   1213 

measure  of  damages  in  replevin  generally 1214 

where  plaintiff  has  obtained  possession 1214 

where  property  not  delivered  to  plaintiff 1214 

judgment  in  alternative  form 1214 

as  to  the  value  of  the  property 1314 

where  property  is  not  or  cannot  be  returned  to  prevailing 

party 1215 

where  property  is  lost  or  destroyed 1316 

time  of  assessing  value 1217 

value  at  time  of  taking 1217 

value  at  time  of  trial 1217 

damages  for  the  detention 1217 

refusal  to  restore  the  goods 1217 

nominal  damages 1218 

when  nominal  damages  only  will  be  awarded 1218 

nominal  damages  where  property  not  taken  from  possession,  1218 
nominal  damages  for  detention  of  nioney  securities  bearing 

interest 1218 

consequential  damages  1319 

recovery  of  expenses 1219 

recovery  of  attorney's  fees 1319 

expense  of  taking  and  removing  property  by  the  sheriff 1219 

expenses  reasonably  incurred  in  pursuit  of  property 1219 

to  recover  expenses  they  should  be  specially  pleaded 1219 

consequential  and  remote  damages 1220 

damages  for  interruption  of  possession 1230 

damages  for  loss  of  customers  too  remote 1220 

anticipated  profits  in  action  of  claim  and  delivery 1220 

special  damages  for  injury  to  property  and  business  should 

be  specially  pleaded ,  1220 

damages  for  wrongful  arrest  not  recoverable 1221 

exemplary  damages  1223 

elements  essential  to  recovery  of  exemplary  damages 1222 

fraudulent  suing  out  of  writ 1223 

interest  as   damages ]  223 

interest  on  value  of  property  detained 1223 

recovery  of  interest  under  Iowa  code 1223 

recovery  of  interest  under  California  code 1323 

value  of  use  as  damages  for  detention 1324 
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[B«fereiices  are  to  Sections.] 
DETINUE  AND  REPLEVIN  —  Continued. 

value  of  use  in  case  of  horses 1224 

value  of  use  of  team  on  a  particular  day 1224 

plaintiff  must  be  entitled  to  use  in  order  to  recover  value  of,  1224 
officer  holding  property  by  virtue  of  legal  process  cannot 

recover 1224 

pledgee  cannot  recover  value  of  use 1224 

-    in  order  to  recover  value  of  use  damages  for  must  be  spe- 
cially pleaded 1224 

in  absence  of  evidence  Jis  to  value 1224 

depreciation  in  values  in  possession  of  defendant 1225 

defendant  holds  property  at  his  own  risk 1225 

depreciation     where     property     replevied     is     retained     by 

]>laintiflE 1225 

where  property  changed  in  form  by  acts  of  another 1226 

labor  expended  on  property 1226 

change  in  form  made  in  good  faith 1226 

change  in  form  by  wilful  or  malicious  trespasser 1236 

where  property  changed  in  form  to  something  substantially 

difeerent 1226 

labor  expended  by  mistake 1226 

object  of  law  to  afford  substantial  justice 1226 

punitive  damages  where  taking  in  replevin  malicious 1226 

where  prevailing  party  has  only  part  or  special  interest 1227 

where  damages  in  excess  of  special  interest  awarded 1227 

recovery  of  full  value  by  carrier 1227 

recovery  by  bailee  of  whole  value 1227 

interest  on  value  as  damages 1227 

increase  of  cattle  during  detention 1228 

action  to  recover  possession  of  crops 1229 

highest  market  value  of  crops 1229 

recovery  of  rental  value  of  machinery 1230 

measure  of  damages  in  case  of  notes 1231 

recovery  of  actual  value  of  notes 1231 

action  of  replevin  for  stocks  and  bonds 1232 

recovery  of  dividends  on  stocks  and  bonds 1232 

legal  rate  of  interest  on  stocks  and  bonds 1232 

where  property  has  been  sold  under  a  conditional  sale 1233 

suit  by  vendor  where  lease  given  with  privilege  of  purchase,  1234 

action  by  mortgagee  of  personal  property 1235 

replevin  by  tenant  of  goods  distrained  for  rent 1236 

double  damages  where  goods  distrained  for  rent   and  re- 

plevined  by  tenant 1236 

statute  as  to  double  damages 1236 

evidence  of  price  received  for  property  on  execution  sale 1237 

price  received  by  defendants  on  sale  as  fixing  value 1237 

evidence;  opinions  as  to  value 1238 
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[References  are  to  Sections.] 
DETINUE  AND  REPLEVIN  — Continued. 

opinion  as  to  value  of  horse 1238 

opinion  of  plaintiff  as  to  amount  of  damage 1338 

variance  from  averment  of  absolute  ownership 1239 

mitigation  of  damages 1240 

set-ofE 1340 

right  of  defendant  to  assessment  of  damages  where  no  ser- 
vice on  him 1241 

where  property  found  in  each  party 1243 

DETRACTION.    See  Libel  and  Slander. 

DEVISE, 

in  mitigation  of  damages  caused  by  death 553 

DILIGENCE, 

limitation  of  liability;  Harter  Act 1036 

required   of  railroads note,      63 

See  Duty. 

DIMINISHED  EARNING  CAPACITY, 

of  minor,  physical  injury 311 

See  Physical  Injury. 

DIRECT  DAMAGES  83 

defined;  codes  16 

sustained,  miners'  statutes,  damages  for  causing  death 599 

sustained;  damages  for  causing  death 795 

sustained;  boycott;   trade  union 2240 

DIRECT  RESULTS, 

of  injury;  defect  in  highway 191 

DISABILITY, 

exemplary  damages  against  persons  under  legal  disability..     131 

permanent  disability  243-250 

permanent.     See  Physical  Injuries. 

DISBARMENT, 

of  attorney-at-law;    conspiracy 2253 

of  attorney;  court  or  judge  not  liable  for 2085 

"  DISCEIT," 

damages  generally   note,      01 

See  Fraud  and  Deceit. 

DISCHARGE, 

of  attorney  by  client 2084 

of  mortgage.     See   Conspiracy;    Master   and   Servant;    Mort- 
gagor and  Mortgagfee. 

DISCRETION.     See  Jury. 

DISCRETIONARY  DUTIES, 

and  powers,  liability 65 
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[References  are  to  Sections.] 
DISCRETIONARY  POWERS, 

breach  of  legal  duty;  liability 65 

DISCRETION  OF  JURY, 

damages  for  causing  death 563,  647,  787,    728 

See  Jury. 
DISCRIMINATION, 

civil  rights  acts 484 

by  carrier.    See  Carriers  of  freight. 
DISCOMFORT, 

breach  of  covenant  by  lessor  to  repair 1852 

DISEASE, 

or  prior  injury;  effect  of;  pain  and  suffering 217 

contagious,  communication  of;    animals 1073 

false  representation  that  vineyard  not  affected  vyith;  sale  of,  2221 
See  Physical  Condition. 
DISEASED  ANIMALS.     See  Animals. 
DISFIGUREMENT, 

mental  suffering  of  disfigured  person 234 

of  person  —  physical  inj  uries 180 

DISPOSITION, 

of  deceased 838 

DISPOSSESSION, 

on  non-payment  of  rent;  false  representations  as  to  rental 

value  inducing  lease 2326 

DISSEISOR, 

damages  generally   note,'      61 

eviction.     See  Covenants  on  Sales  of   Realty;    Landlord  and 
Tenant. 
DISTINCTION, 

between  detinue  and  replevin 1213 

DISTRESS, 

of  beneficiary,  damages  caused  by  death 610 

See  Mental   Saffering;    Solatium. 

wrongful 1056 

seizure  under,  for  rent  due,  by  mortgagor 1895 

DISTRIBUTION, 

of  assets;  damages  caused  by  death 580 

and  apportionment;  damages  caused  by  death 901 

of  proceeds  of  sale;  damages  for  collision 959 

DISTRICT  OF  COLUMBIA, 

statute;  damages  caused  by  death...  note,  845,  849,  850,  851,     859 

drt:dends, 

recovery  of,  in  trover 1117 

DIVISION  FENCES, 

removal  of;  cattle  lost 1078 
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[References  are  to  SectioiLS.] 
DIVISION  OF  DAMAGJSS, 

action  for  death.    See  Admiralty;    Marine  Torts  and  Con- 
tracts. 
DIVOllCE, 

as  a  factor;  damages  for  causing  death 652 

DIVORCED  WOMAN, 

damages  caused  by  deatli 544 

DOCTOR.     See  Expenses;  Malpractice;  Physical  Injuries. 

DOG, 

bite  of,  injury  by,  verdicts  excessive  and  not  excessive,  note,     214 
bite  of;  mental  suffering;  fear  of  consequences  of  injury....     223 

injury  to 1060 

injury  of  sheep  by;   statutes 1076 

DOUBLE  DAMAGES, 

defined  30,  31 

triple  or  treble,  or  other  increased  damages 95,  96 

how  fixed , 96 

injuries  to  animals;    statutes 1065 

railway;   animals  injured  or  killed;   failure  to  maintain  cat- 
tle-guards  or  fences 1077 

wrongful  distress 1056 

for  unlawfully  detaining  premises 2158 

replevy  of  goods  distrained  for  rent 1236 

exempt  property  sold  under  execution 1101 

against  agent  or  commission  merchant 2057 

DOWER, 

deforcement,  withholding  or  detention  of 2181 

no  recovery  for  detention  of,  at  common  law 2181 

recovery  under  statute  or  code 2181,  note,  2181 

if  dower  is  recoverable  demandant  should  demand  damages 

in  declaration  2181 

whether  husband  must  have  died  seised  to  permit  recovery 

of 2181 

damages  should  be  allowed  out  of  estate  in  which  dower  is 

assigned 2181 

where  right  of  dower  is  released 2181 

time  from  which  damages  for  detention  of,  should  be  com- 
puted    2181 

upon  what  value  damages  for  detention  of,  based 2181 

mesne  profits  and  improvements 2181 

as  affecting  damag-es  for  causing  death 516,     628 

See  Death. 

DRAFT.    See  Commercial  Paper. 

DRAINAGE  COMMISSIONER, 

recovery  on  bond  of » 1596 


2476  INDEX. 

[B«ferences  are  to  Sections.] 
DRAMATIC  COMPOSITIONS, 

infringement  of 1271 

DEIVING, 

to  the  right  on  highway:  statute note,      63 

See  Highway. 
DROUGHT, 

extraordinary;   demurrage   982 

DRUGGIST, 

selling  morphine  for  quinine,  damages  caused  by  death &57 

DRUGS, 

and  medicines ;  surgical  and  medical  treatment 254 

DUB  PROCESS  OP  LAW, 

statute,  penalty,  death  by  wrongful,  etc.,  act 675 

See  Death. 
DUTIES, 

customs;  detention  of  personal  property  for  appraisement..  1047 
See  Liability. 
DUTY, 

ordinary  care,  meaning  of 149 

governmental,  judicial,  ministerial  and  discretionary;  breach 

of  legal  duty;  liability 65 

to  keep  highway  free  of  impediments note,      63 

qu  estion  for  jury   64 

to  trespassing  children 64 

degree  of  care  required  of  children 177 

statutory,  non-performance  of,  by  railroad;  damages  caused 

by  death   679 

to  support  beneficiaries,  death 568 

See  Beneficiaries, 
legal   duty    of   deceased    to    support,    etc.,    of   beneficiaries, 

damages  for  causing  death 569 

See  Negligence  and  Contributory  Negligence. 
DUTY  TO  LESSEN  OR  MINIMIZE  DAMAGES, 

duty  of  injured  person  to  minimize  damages;  medical  assist- 
ance     194,     195 

duty  of  injured  person  to  submit  to  surgical  operation 196 

ejection  of  passenger 196 

marine  torts  and  contracts 1005 

animals  injured  or  killed 1066,  1068 

breach  of  contract 1288 

combinations  and  conspiracies 2236 

acts  done  to;  boycott note,  2240 

telegraph  messages 1424 

paying  of  vendor's  liens;  false,  etc.,  representations  that  no 

incumbrances 2224 

See  Avoiding  Consequences;  Mitigation  of  Damages. 
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[References  are  to  Sections.] 

E. 

EARNING  CAPACITY, 

impairment   of,   by   physical  injury,   verdicts   excessive   and 

not  excessive  note,  214 

impaired 237-243 

See  Physical  Injury. 

diminished;  minor;  loss  of  time 311 

of  deceased 528,  563,  579,  581,  607,  648,  683,  733 

799,  859,  861,  867,  868 

of  deceased  employee 773 

of  deceased  inadmissible  r. 771 

increasing  or  diminishing,  damages  for  causing  death 563 

EARNINGS 227-243 

prospective  earnings;   negligently  killing  horse 1061 

loss  of;  husband's  recovery  for  loss  of  services  and  society 

of  wife   310 

as  a  factor  or  element,  damages  for  causing  death. .  528,  563,  568 

570,  571,  579,  580,  581,  585,  587,  608,  683,  711,  737 

728,  729,  733,  755,  769,  799,  808,  859,  865,  808,  899 

of  deceased,  disposition  of 528,  563,  580,  607,  799,  828,  865 

of  minor  of  tender  years,  death  of 588,  723 

See  Income;  Physical  Injury. 

EASEMENT, 

existence  of,  as  a  breach  of  covenant 1800 

ECONOMY, 

as  a  factor,  damages  causing  death 528,  607 

EDUCATION, 

of  deceased 607,  648,  722 

loss  of,  death  of  parent 583 

of  deceased  wife  and  mother;  damages  caused  by  death 733 

of  children;  death  of  parent 632,  764,  859 

as  factor,  damages  for  death  of  child 587 

of  son,  damages  for  causing  son's  death 587 

of  minor,  death  of,  expenditures  for 867 

EFFECTS, 

of  officers,  crew  and  of  passengers;  collision 973 

EJECTION, 

of  passenger.     See  Carriers  of  Passengers. 
EJECTMENT.     See  Actions  Affecting  Title,  etc. 

ELECTION, 

of  president  of  bank;  conspiracy  to  prevent 2246 

ELECTION  OF  REMEDIES.    See  Remedies. 

ELECTRICITY, 

wrong,  new  in  character,  but  remedy  given 63 
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[References  are  to  Sections.] 
ELEOTEIC  LIGHTING, 

appliances,  removal  from  streets  by  city 1049 

ELEMENTS  OF  CIVIL  WEONGS, 

combinations  and  conspiracies 3232 

ELEMENTS  OF  DAMAGES, 

opinions  as  to  amount  of '. 385 

recoverable  ;  assault  and  battery 362 

and  measure  of;  generally;  civil  damage  acts 471 

factors  essential  to  recovery;  fraud,  deceit,  false  representa- 
tions and  concealment 2213-3215 

factors     generally,     in     estimating     damages     for     causing 

death 512-530,  538,  563,  607,  648,  683,  713,  733,  755,  771 

799,  807,  838,  et  seq.,  859 
See  Death. 
ELEVATED  RAILEOAD, 

construction  of,  in  street.     See  Eminent  Domain,  etc. 
ELEVATOK  INSURANCE, 

providing  for  fixed  sum  per  day  during  disability;  profits 1539 

ELEVATORS, 

statute  for  protection  of note,  63 

EMERGENCY, 

sudden  emergency,  contributory  negligence 169,     170 

sudden;   error  of  judgment;   negligence 170 

EMINENT  DOMAIN  AND  PUBLIC  IMPROVEMENTS, 

negligent  flooding  of  land  by  city  a,  taking 65 

damages  for  injury  to  land  from  public  improvements;  gen- 
erally    3183 

property  rendered  useless  for  purpose  for  vyhich  designed..  3183 

impairment  of  church  property 3183 

all  elements  of  damage  should  be  considered 2183 

measure  of  damages  generally  when  property  is  taken 2184 

market  value  of  property  taken 2184 

market  value,  how  determined 2184 

where  no  general  market  value 2184 

market  value  per  acre 2184 

use  of  land  as  affecting  estimate 2185 

all  capabilities  or  uses  to  be  considered 2185 

that  land  ^vas  ripe  for  city  improvements 3185 

adaptability  of  land  for  dock  property 3185 

land  adaptable  for  raising  particular  kinds  of  produce 3185 

land  adaptable  for  railroad  purposes 3185 

land  adaptable  for  purpose  for  which  condemned 3185 

necessities  of  party  seeking  land  not  considered 2185 

where  part  of  tract  is  taken 2186 

just  compensation  where  part  taken 3186 
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[Befexences  are  to  Sections.] 
EMINENT  DOMAIN  AND  PUBLIC  IMPROVEMENTS  — Continued, 
not  only  value  of  part  taken,  but  injury  to  part  not  taken, 

is  to  be  considered 3186 

where  strip  left  is  inaccessible  to  owner 2186 

inconvenience  caused  by  the  taking  of  part 2186 

any  actual  injury  to  be  considered 2186 

where  remaining  part  is  enhanced 2186 

entire  tract;  what  may  be  considered  as 2187 

land  used  for  one  general  purpose;  entire  tract 2187 

effect  of  subdivision  into  lots «. .  2187 

where  different  parts  of  land  adapted  to  different  uses 2187 

when  farm  not  considered  entire  tract 2187 

allowance  for  benefits 2188 

just  and  proper  to  allow  for  benefits 2188 

allowance  for  special  benefits  favored 3188 

general  benefits  allowed  in  some  states 2188 

proper  rule  as  to  general  benefits 2188 

constitutional  provisions  as  to  benefits 2188 

statutory  provisions  as  to  benefits 2188 

date  when  value  is  to  be  determined 3189 

speculative  damages 2190 

elements  not  to  be  considered 2190 

future  or  prospective  contingencies  not  considered 2190 

possible  frightening  of  horses  not  considered 2190 

possible  injuries  to  persons  or  animals 2190 

possibility  of  unskilful  or  improper  construction  of  reser- 
voir    2190 

possibility  of  municipal  improvements 3190 

damages  sustained  by  independent  trespasses 2190 

damages  resulting  from  tort 2190 

possible  future  leaking  of  pipes 2190 

deprivation  of  access  to  water 2190 

enhanced  value  of  property  based  on  unlawful  use 2190 

expense  and  inconvenience  incidental  to  surrender  of  pos- 
session    2190 

counsel  fees  2190 

expense  for  removal  of  goods 2190 

evidence  as  to  damages  from  noise  and  smoke 2191 

danger  from  fires  from  passing  engines 2193 

injury  to  business,  etc 2193 

loss  of  profits  not  to  be  included 2194 

expense  of  removal  of  stock  of  goods  not  an  element 2194 

injury  to  good  vyill  of  business 2194 

profits  lost  by  appropriation  of  water  power 2194 

injury  to  crops 3194 

injury  to  trees 3194 

franchise  as  an  eJenient , 3195,  2205 
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[References  are  to  Sections.] 
EMINENT  DOMAIN  AND  PUBLIC  IMPROVEMENTS  —  Continued. 

franchise  of  navigation  company , 2195 

franchise  is  a  vested  right 3195 

entry  without  proper  proceeding;   right  to  recover  for  im- 
provements    2196 

allovcance  of  interest 2197 

time  from  which  interest  allowed 2197 

when  interest  not  allowable 2197 

interest  in  case  of  appeal 2197 

effect  of  verdict 2198 

whether  verdict  excessive 2198 

tailing  of  bridges 2199 

factors  to  be  considered  where  toll  bridge  taken 2199 

value  of  toll  house 2199 

evidence  as  to  receipts  of  toll  bridge  company 2199 

taking  of  property  for  streets  and  highways 2200 

vahie  of  land  taken  for  a  street 2200 

difference  in  value  of  land  where  part  taken  for  street 2200 

cost  of  additional  fences 2200 

cost  of  repairs 2200 

expense  of  removing  buildings  or  fences 2200 

separation  of  land  by  street 2200 

inconvenience  in  going  from  one  tract  to  another 2200 

irregular  shapes  into  which  land  is  cut 2200 

expense  of  removing  remains  where  grave  of  a  person  is  in- 
cluded in  land  taken 2200 

change  of  grade  of  street 2201 

destruction  of  sidewalks  or  trees 2201 

expense  of  making  premises  conform  to  new  grade 2201 

cost  of  wall  necessitated  by  change  of  grade 2201 

injury  to  right  of  ingress  and  egress 220i 

consideration  of  special  benefits  by  change  of  grade 2201 

taldng  railroad  right  of  way  for  street  crossing 2202,  2203 

decrease  in  value  of  use  of  land  to  railroad 2203 

taking  railroad  right  of  way  for  street  crossing;   particular 

elements 2203 

structural  changes  or  changes  in  tracks 2203 

expense  of  crossing  and  approaches 2203 

expense  of  constructing  underground  highway  crossing 2203 

expense  of  erecting  and  maintaining  gates  at  crossing 2203 

annual  expense  of  gatekeeper 2203 

telegraph  over  railroad  right  of  way 2204 

extent  to  which  right  of  way  impaired 2204 

nominal  damages  where  no  impairment  of  right  of  way 2204 

value  of  laud  taken  by  telegraph  poles 2204 

property  of  turnpike  company 2205 

where  interest  of  turnpike  company  limited  to  the  easement,  2205 
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[Kefexeucee  are  to  Sections.] 
EMINENT  DOMAIN  AND  PUBLIC  IMPROVEMENTS  —  Continued. 

value  of  franchise  of  turnpike  company 2205 

prevention  of  company  from  collecting  tolls 220.') 

evidence  of  the  physical  property  of  turnpike  company 220.5 

construction  of  viaducts  in  streets 220G 

construction  of  embankments  in  street 2200 

obstructions   in   streets 2206 

evidence  as  to  diversion  of  travel  by  viaduct 220G 

evidence  of  loss  of  business  since  construction  of  viaduct 2200 

use  of  streets  for  railvyay  purposes 2207 

elevated  railroads  in  streets 2207 

right  of  abutting  owner  to  access  to  premises 2207 

right  of  abutting  owner  to  admission  of  light  and  air 2207 

impairment  of  easements  of  abutting  owner 2207 

common-law  action  for  interruption  of  light  and  air 2207 

injury  to  or  taking  of  water  rights 2208 

diversion  of  water  by  taking  of,  for  public  use 2208 

injury  to  mill  owner  by  taking  of  water 2208 

mode  of  assessing  damages  for  diversion  by  water  company,  2208 

deprivation  of  right  to  grant  right  of  way  to  stream 320S 

where  f ordability  of  stream  is  destroyed 2208 

recovery  by  tenants  and  lessees 2209 

value  of  leasehold  recoverable 2309 

such  damages  as  have  been  sustained  by  lessee 2209 

where  street  opened  through  leased  land 2209 

cost  of  removal  of  goods  by  lessee 2209 

injury  to  stock  of  goods  by  lessee 2209 

allowance  for  buildings  erected  by  tenant 2209 

where  lease  subject  to  contingency  of  termination  at  any 

time 2209 

improvements  made  by  lessee 2209 

increased  cost  of  insurance  to  lessee 2209 

evidence  as  to  damages  in  condemnation  proceedings 2210 

evidence  as  to  prices  realized  for  land  in  vicinity 2210 

opinion  of  witness  as  to  value  of  land  taken 2210 

opinion  of  witnesses  as  to  depreciation 2210 

evidence  of  price  demanded  by  owner 2210 

evidence  of  offers  received 2210 

tax  return  as  evidence  of  value 2210 

evidence  as  to  inconveniences  resulting 2210 

evidence  as  to  value  of  buildings  on  land  taken 2210 

evidence  as  to  value  based  only   on  knowledge   of  cost   of 

building  not  admissible   2210 

opinion  of  expert  as  to  value  of  adjoining  land 2210 

evidence  of  price  paid  for  the  property  several  years  before,  2210 

EMPLOY.     See  Employees;  Master  and  Servant. 
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[Beferences  are  to  Sections.] 
EMPLOYEES, 

of  railroad;  release  by;  acceptance  of  benefits  of  relief  asso- 
ciation       203 

minor;  loss  of  r ervices;  recovery  by  parent 303 

sale  of  liquor  by;  without  defendant's  knowledge  no  defense; 

civil  damage  acts 477 

of  railroad  companies,  liability,  who  are  and  who  are  not 

fellow-servants note  B,     709 

leaving  work;   negligence  in  blasting 1057 

injury  to  business  by  threats  to  discharge  employees  who 

trade  with  another;   conspiracies 3332 

acts  of  strikers  intimidating  them;   inducing  them  to  leave 

employment 2238 

prevented   by   employer   from   patronizing   boarding-house; 

boycott   2240 

prevented  from  patronizing  merchant;  boycott 2240 

conspiracy  to  obtain  money  from  master  mechanic  by  in- 
ducing workmen  to  leave,  etc.;  by  threats,  etc 2244 

combination  of  employers  to  resist  demands  of 2245 

threat    to    quit    service    conspiracy;     Interstate    Commerce 

Act note  "  opinions,"  etc.,  2353 

organizations;  threats  to  withhold  labor 2233 

damages  caused  by  death 533,  549,  726,  769,  770,     788 

of   railroad,   death   of;    negligence   and   contributory   negli- 
gence       791 

death  of  children  who  are 703 

liability  to,  of  railroad  company,  damages  for  causing  death,     043 

of  railroad  company,  negligence  of,  causing  death 676,     768 

of  railroad,  death  of,  by  negligence 676,     680 

of  common  carrier,  damages  for  causing  death 675,  676,     679 

of  railroad  wantonly  and  maliciously  killing  a  person 678 

death  of;   collateral  kindred 784 

wlio  was  husband  and  father,  death  of 786 

factors     or     elements     admissible;      damages     for     causing 

death 771,  775,  777-781,  783,  786,     788 

death  of,  physical  and  financial  condition,  age  and  number 

of  beneficiaries,   etc 780,     879 

death  of;   probable  accumulations 781 

See  Master  and  Servant;   Release.. 
EMPLOYEKS, 

combination  to  resist  increase  of  wages;  when  one  not  liable 

for   acts   of   others 3235 

boycott  by  trade  union 2340 

combinations  of,  to  resist  demands  of  workmen 8245 

See  Master  and  Servant. 
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[References  are  to  Sections.] 
EMPLOYEES'  LIABILITY  ACT, 

damages  caused  by  death 702,  704,  785,  767,  847,  848,  870 

death  of  minor  employee 788 

negligence  and  contributory  negligence 791 

pecuniary  loss;  damages  for  causing  death 769 

reasonable  expectation  of  benefit 778 

prospect  of  inheritance;  damages  caused  by  death 779 

EMPLOYEES'  LIABILITY  INSUEA^CE, 

recovery  on  1538 

EMPLOYMENT, 

loss  of;  injury  to  business;  special  damages 391 

maliciously  causing  person  to  lose 446 

loss  of,  due  to  negligence  in  transmission  of  telegram 1438 

agent;   recovery  on  bond  of 1597 

inducing  others  not  to  employ  particular  person;  conspiracy,  2331 
contract  of.     See  Master  and  Servant. 

of  deceased   585,  648,     738 

character  and  regularity  of,  as  a  factor  in  damages  for  caus- 
ing death 563,  607,  728,     733 

and  advancement  in;  of  deceased  parent 581 

of  deceased,  uncertainty  of,  whether  continuous  or  not 799 

inability  to  secure  continuous;  damages  caused  by  death. . . .     737 

hazardous,  of  deceased 863 

See  Business;   Occupation. 

ENCOUNTEE, 

avoiding  enco  unter ,  damages  for  causing  death,  defenses . . .     708 

ENCUMBRANCES.    See  Incumbrance. 

ENCYCLOPAEDIA, 

tables  of  life  expectancy  in;  damages  caused  by  death,  note,     883 
See  American  Experience  Tables;   Annuity  Tables;    Carlisle 
Tables;    Death;    English   Tables;    Life   Expectancy;    Mor- 
tality Tables;  Mortuary  Tables;  Northampton  Tables. 

ENDOWMENT, 

■widow's  reasonable  expectancy  of;  damages  caused  by  death,    805 

ENEMIES, 

public  enemies;   demurrage 983 

ENERGY, 

of  deceased 755 

EN&INEEES.     See  Locomotive  Engineers. 

ENGINES, 

special    damages,    expenses;    breach    of    warranty    on    sale 

of    ■ 1719,   1730,  1731 

breach  of  warranty  on  sale  of . , , 1716-1720 
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[Beferences  are  to  Sections.] 
ENGLAND, 

life  insurance,  defense  of  damages  caused  by  death 554 

statutes,  damages  caused  by  death et  seq.,    522 

ENGLISH  PUBLIC  HEALTH  ACT, 

meat  condemned   1051 

ENGLISH  TABLES, 

of  life  expectancy;  death 661 

See  American  Experience  Tables;    Annuity  Tables;    Carlisle 
Tables;    Death;     Encyclopaedia;     Life    Expectancy;     Mor- 
tality Tables;  Mortuary  Tables;  Northampton  Tables. 
ENGLISH  WORKMEN'S  ACT, 

construction  of;  total  or  partial  incapacity 239 

ENGLISH  WOKKMEN'S  COMPENSATION  ACT, 

dependents,  damages  caused  by  death 533 

damages  caused  by  death,  dependents 52S 

ENTIKE  DAMAGES, 

abortion  by  physician  liable  for;  case;  seduction 465 

defined 38 

ENTIRETY  OP  DAMAGES 99 

EN  VENTRE  SA  MERE, 

child;  damages  for  injury  to 308 

EQUITY, 

refusal  in,  of  exemplary  damages;  fraud 2212 

proceeding  in,  for  infringement  of  patents..   1243,  1244,  1245,  1246 

EQUITY  OF  REDEMPTION, 

deductions;  false  representation,  etc.,  that  there  are  no  in- 
cumbrances   on   land 2224 

ESTATE, 

assets  of;  damages  caused  by  death 901 

of  deceased,  damages  to  compensate  estate 859 

See  Financial  Condition. 

ESTOPPEL, 

only  one  recovery;  damages  caused  by  death 851 

when  purchaser  not  estopped  to  recover  damages  for  land  by 

seller  of  personalty 1692 

bar  of  judgment;   conspiracy 2201 

See  Bar;  Judgment;   Release. 

EVICTION, 

under  paramount  title.     See  Covenants  on  Sales  of  Realty; 
Landlord  and  Tenant. 

EVIDENCE, 

special  damages  must  be  proven 13 

violation  of  statutory  duty 6.T 

of  negligent  driving;  to  right  on  street. pote,      63 
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[References  are  to  Sections.] 
EVIDENCE-  Continued. 

violation  of  is,  of  neglig'ence,  but  not  conclusive note,  63 

nominal  damages  only,  unless  substantial  damages  proved..  78 

as  a  factor;  excessive  or  unreasonable  damages 104 

of  cost  of  fixtures  in  action  for  conversion 113 

of  actual  damage  necessary,  exemplary  damages 134 

of  motive  in  exemplary  damages 143 

of  defendant's  financial  condition,  exemplary  damages 144 

presumption  of  negligence 150 

burden  of  proof,  negligence 151 

burden  of  proof,  contributory  negligence 165-167 

as  to  pain  and  suffering 216 

mental  suffering;  pleading 226 

loss   of   time;    earnings;    not   recoverable   where   wages    are 

paid 231 

partners;  loss  of  time 234 

loss  of  time  and  earnings,  physical  injuries 241,  243 

as  to  prospective  loss;  permanent  injuries 246 

as  to  necessary  expenses  of  treating-  injury 252 

as  to  expenses  in  action  by  married  woman 253 

of    payment    or    value    of    services    of    physician;     whether 

necessary  257-259 

as  to  parent's  condition  in  life 307 

loss  of  time;   assault  and  battery 363 

as  to  defendant's  wealth;  assault  and  battery 374 

generally ;  assault  and  battery 379 

showing  malice;  libel  and  slander 382 

of   prior   statements   of   like   import;    reiteration;    libel   and 

slander   413-414 

that  defamatory  matter  was  common  rumor 415 

as   to  bad  character  and   reputation   of   plaintiff;    libel   and 

slander 423,  423 

allegation  of  two   libelous   charges;    only   one   submitted   to 

jury;  proof  of  the  other  in  mitigation 424 

in  behalf  of  plaintiff  as  to  his  social  position;    reputation, 

financial  condition;  libel  and  slander 425 

to  show  sense  in  which  words  were  spoken;    to  whom  ap- 
plicable; libel  and  slander , 426 

of  probable  cause;  conviction  in  criminal  prosecution;   mali- 
cious prosecution  433 

probable  cause;  burden  of  proof;  malicious  prosecution 424 

want  of  probable  cause;   acquittal  in  criminal  prosecution; 

malicious  prosecution 435 

in  mitigation  of  damages;   malicious  prosecution 439 

generally;  wealth  of  defendant;  malicious  prosecution 443 

generally;  false  arrest  and  imprisonment 455 

in  mitigation ;  alienation  of  affections « 1 1 1 ,  i  460 
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[References  are  to  Sections.] 
EVIDENCE  —  Continued. 

generally;  alienation  of  affections 462 

affecting  damages;  generally;  civil  damage  acts 478 

showing  unlawful  sale;  civil  damage  acts 479 

proof  of  damages  for  causing  death note,  522,  551,  561,  752 

direct,  certain  proof ,  when  unnecessary;   damages  for  causing 

death 563 

factors  or  elements  of  damages  caused  by  death 561,  581 

607,  648,  683,  711,  733,  755,  771,  859-868 

as  to  health,  earnings  and  disposition  thereof,  death  of  son,  587 

of  habits  of  deceased  in  action  for  loss  by  death 553,  899 

life  expectancy,  mortality,  etc.,  tables,  death 540,  578,  661 

695,  811,  834 
See  Life  Expectancy, 
of   financial   condition,    age,    sex,    etc.,    damages    caused   by 

death 573,  573,  617,  620 

financial,  etc.,  condition  of  beneficiaries;  damages  caused  by 

death 688,  689,  739,  780,  807,  879,  880 

pecuniary  loss;   damages  caused  by  death 856 

what  proof  required  and  not  required,  what  constitutes  rea- 
sonable    expectation     of     benefit,     damages     caused     by 

death  note,  535 

of  legal  claim  to  support;  damages  caused  by  death 613-615 

of  daughter's  voluntary  care  of  parents,  damages  for  causing 

death 568 

of  deceased  wife's  earnings  and  profits,  damages  for  causing 

death 571 

of  mental  suffering  of  injured  person;   damages  caused  by 

death   870,  871 

recovery  of  expenses  for  sickness,  etc.,  damages  caused  by 

death 576,   719,  881,  882 

defenses,  or  mitigation  of  damages  caused  by  death 896 

self-defense  as  justification,  damages  caused  by  death 558 

statements  of  deceased  that  he  was  tired  of  life,  etc 820 

of  marriage  or  remarriage,  damages  caused  by  death 556 

defenses;   mitigation  of  damages  for  causing  death;   insur- 
ance     554,   638,  724 

legacy,    devise    or    inheritance,    in    mitigation    of    damages 

caused  by  death 555,  704,  709,  822 

of  financial  advantages  accruing  from  death,  inadmissible . .  574 

social  standing  and  wealth  of  defendant;  libel  and  slander. .  406 

parol  to  vary  release 921 

of  value  of  vessel ;  collision 977 

opinion  of  witness  as  to  value  of  goods  destroyed 1037 

as  to  value;   opinions;   wrongs  affecting  personal  property, 

1052.  1053 

absence  of,  of  f refud  or  malice,  etc 1056 
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[References  are  to  Sections.] 
EVIDENCE — Continued. 

as  to  condition  of  animals  injured 1069 

proof  of  damage  to  selectmen  of  town;  injury  to  sheep  by 

dogs 1076 

as  to  value;  animals  killed  or  injured 1069,  1079-1082 

by  owner  of  animals,  as  to  value 1080 

of  ^pedigree  of  animal  on  question  of  value 1081 

of  compromise  inadmissible,  animals  injured 1083 

of  expenditures  to  develop  speed  of  horse 1082 

as  to  profits;   conversion 1105 

of  value  essential  to  recovery  of  substantial  damages  for 

conversion 1106 

burden  of  proof  of  facts  in  mitigation  of  damage  for  con- 
version    1109 

as  to  value  in  action  for  conversion 1145 

value;   sale  price 1337 

opinions  as  to  value 1238 

ownership ;    variance    1339 

in  replevin   proceedings 1237,  1238 

in  action  for  infringement  of  patent,  of  profits  actually  made 

by  plaintifE 1254 

in  action  at  law  for  infringement  of  patent,  of  defendant's 

profits 1255 

as  to  utility  and  advantage  of  an  invention 1257 

actions  for  breach  of  theatrical  contracts 1369 

in  action  for  breach  of  contract  to  stop  train 1371 

as  to  wealth  of  defendant;   breach  of  promise  of  marriage, 

1381,  1383 
of    social   position;    value   of   home,    etc.,    lost   to    plaintiff; 

breach  of  promise  of  marriage 1383 

breach  of  building  and  construction  contracts 1390 

as  to  mental  anguish 1446,  1447 

as  to  value;   insurance 1559,  1560,  1561 

expert  and  non-expert  testimony;  insurance 1559,  1560,  1561 

extent  and  character  of  loss;  insurance 1559,  1560,  1561 

amount  of  recovery;  insurance 1559,  1560,  1561 

of  price  received  at  receiver's  or  auction  sale  as   showing 

value ]  573 

in  actions  for  breach  of  contract  to  sell  or  purchase  per- 
sonalty   1 1681,  1683 

breach  o£  warranty  in  sales  of  personalty 1726 

of  value  in  action  for  breach  of  contract  for  sales  of  realty, 

1789-1793 
particular  decisions  as  to,  in  actions  between  landlord  and 

tenant 1893 

as  to  cost  of  repairs 1869 
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[Befereuces  are  to  Sections.] 
EVIDENCE  —  Continued. 

opinion   of  lessee  as  to  damage  resulting   from  failure  of 

lessor  to  make  improvements 1865 

as  to  profits ;  breach  of  covenant  to  renew  lease 1858 

of  rental  value;   eviction 1846 

in  actions  for  breach  of  covenants  on  sales  of  realty 1840 

of    offer    to    purchase    lease    not    admissible;    landlord    and 

tenant 1842 

injury  to  business;  foreclosure  of  void  mortgage 1909 

in  action  for  breach  of  contract  to  loan  money  to  discharge 

lien 1918 

as  to  value;  actual  cost  price;  bailments 1940 

as  to  value  of  article  converted  by  pledgee 1940 

as  to  value;  amount  stated  in  storage  receipt 1940 

of  amount  paid  for  property;  bailments 1940 

as  to  expenditures  in  acquiring  property  similar  to  that  lost 

by  carrier,  not  admissible 1952 

burden  of  proof  on  passenger  to  show  delivery  of  baggage 

to  carrier   1952 

parol;  of  notice  of  special  damages 1956 

in  action  for  injury  to  cargo 1907 

as  to  value;  non-delivery  of  goods  by  carrier 1971 

to  show  insolvency  of  indorser  of  note 1991 

burden  of  proof  as  to  obtaining  other  employment 2026 

in  actions  by  or  against  agents,  etc 2065 

in  action  for  depreciation  of  stock 2070 

as  to  cost  of  property;  injury  to  realty 2114 

as  to  value  of  grass  destroyed 2121 

of  cost  of  planting  or  cultivating  crop,  not  admissible 2126 

opinion  as  to  value  of  crop 2126 

opinion  as  to  difference  in  value  of  land  by  destruction  of 

shade  trees 2134 

generally,  in  actions  for  injury  to  realty,  etc 2136 

of  depreciation  in  money  value  of  property  by  flooding 2143 

as  to  tendency  of  overflow  to  cause  sickness 2143 

opinion  as  to  amount  of  damage  by  flooding 2143 

in  action  for  overflow 2143 

in  action  to  recover  for  nuisance 2157 

mitigation  of  damages;  nuisance 2156 

personal  injury ;   nuisance 2156 

as  to  amount  offered  for  property;  nuisance 2156 

burden  of  proof;   nuisance 2156 

physical  suffering;   nuisance 2156 

loss  of  business;  nuisance 2156 

loss  of  customers ;  nuisance 2156 

as  to  character  of  plaintiff's  dwelling;  nuisance 2156 

depreciation  in  value;   nuisance 2156 
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[Befeorences  are  to  Sections.] 
EVIDENCE  —  Continued. 

as  to  rental  value ;   nuisance 2156 

as  to  damages  from  noise  and  smoke;  eminent  domain 2191 

as  to  receipts  of  toll  bridge  taken  in  eminent  domain 2199 

in  condemnation  proceedings,  of  physical  property  of  tarn- 
pike  company   2305 

as  to  damages  in  condemnation  proceedings 2210 

of  value  of  property  fraudulently  acquired 2213 

burden  of  proof  as  to  belief  in  statements;  fraud,  deceit  and 

false  representations    2213 

of    defendant's    vyealth,    admissible;     fraudulently    inducing 

marriage 2218 

attacking  consideration  of  note  given  vendor  of  land;   ven- 
dee's intention  to  evade  payment 2227 

proof  of  conspiracy  and  malice  in  aggravation note,  2331 

burden  of  proof  to  show  actual  damages,  not  enough  to  es- 
tablish  unlawful   combination 2236 

EVIDENCE  iJSi  PHYSICAL  INJURY  CASES 2G3-299 

as  to  plaintiff's  condition  in  life 263-264 

as  to  defendant's  condition  in  life 265 

as  to  character  of  plaintiff;  chastity  of  female 266 

as  to  expectancy  of  life;  mortality  tables 267-269 

presumption  against  seriousness  of  injury;  evidence  to  rebut,     270 
admission   in   evidence    of    deposition   charging-   attempt   to 

make  injuries  appear  worse,   erroneous 271 

action  against   city,   judgment-roll  conclusive  in   action   on 

bond 272 

exemplary  damages,  evidence  in  mitigation  of 273 

expert  and  opinion  evidence;   future  consequences  of  physi- 
cal injuries 274,     275 

expert  evidence  not  admissible  as  to  speculative  or  possible 

future  consequences 276,     277 

evidence    of    physician    based    on    examination    of    injured 

person  as  to  his  condition 27S 

expert  evidence  based  on  statements  of  injured  person 279 

expert  and  opinion  evidence;    appearance  and  condition  be- 
fore and  after  injury 280 

expert  evidence  as  to  cause  of  condition 281-283 

expert  evidence;   ordinary  results  from  injury  of  like  char- 
acter       283 

expert  and  opinion  evidence;  malpractice  cases 384 

opinions  as  to  amount  of  damages;  elements  of  damages....     285 

evidence  as  to  feigning  personal  injuries 286 

hypothetical  questions   287 

expert  and  opinion  evidence;  cases  generally 288-289 

statements  and  complaints  of  injured  person 890-292 

physical  examination  of  injured  person 293-294 
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[Keferences  are  to  Sections.] 

EVIDENCE  IN  PHYSICAL  INJURY  CASES  —  Continued. 

physical  examination  of  plaintiff;  New  York 395-296 

exhibiting-  injuries  to  jury 297 

evidence  admissible  under  pleadings;   cases 298,    299 

EWES, 

escape  of  buck  Iambs  among 1073 

EXAMINATION, 

of  injured  person;   evidence  of  physician  based  on  examina- 
tion of  his  condition 278 

physical,  of  injured  person 293-294 

physical,  of  plaintifE;  Nevy  York 296,  959 

EXCESSIVE  DAMAGES, 

defined 39 

or  unreasonable  damages 100,     101 

or    unreasonable    damages;     voluntarily    remitting    excess; 

remittitur  by  court 102 

or  unreasonable  damages;  vyhere  excess  is  small 103 

or  unreasonable  damages;  evidence  as  a  factor 104 

or  unreasonable  damages;  tvFO  or  more  excessive  verdicts 105 

or  unreasonable  damages;    in  excess  of  amount  claimed  or 

of  ad  damnum  clause 106 

physical  injuries  212,     213 

in  various  cases  of  physical  injuries note,     214 

for  various  injuries  whether  —  assault  and  battery 380 

in  discretion  of  jury;    measure  of  damages  generally,   libel 

and  slander   ?86 

measure  of  damages;   generally;   false  arrest  and  imprison- 
ment       450 

damages  caused  by  death 552,     562 

value  of  animal 1083 

insurance 1562 

for  VTTongf ul  discharge 2019 

for  injury  to  servant's  property 2038 

injury  to  realty 2115 

EXCESSIVE  AND  INADEQUATE  DAMAGES, 

power  of  court 108 

trial  court    109 

EXCHANGE, 

of  lands,  breach  of  agreement  as  to 1757,  1773 

of  land,  breach  of  covenant 1798 

of  personal  property  for  land;  fraud 2221 

of  lands;  fraud 2223 

EXCLUSIVE  EIGHTS, 

patents;   sale  of 1640 

EXCLUSIVE  TEEE.ITORY, 

breach  of  contract  to  give 2059 
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[References  are  to  Sections.] 
EXCURSIONISTS, 

breach  of  contract  to  transport 1373 

EXECUTION  CKEDITOK, 

recovery  on  bond  of 1598 

EXECUTIONS, 

hastened  by  wrongful  attachment;  remote  damages 1095 

Avrongful  attachment,  levy  and  seizure 110 1 

wrongful  sale  of  property  by  virtue  of 1129 

neglect  of  marshal  to  execute  or  return 2093 

failure  of  attorney  to  levy 2079 

failure  of  sherifE  to  return 2100 

EXECUTIVE  DEPARTMENTS, 

of  United  States;  liability  of  heads  of 2098 

EXECUTORS  AND  ADMINISTRATORS, 

liability  for  attorney's  negligence 2105 

delay  in  selling  stock 2105 

representations  by  third  person  to  induce  purchase  at  ad- 
ministrator's sale   2105 

tort  of  an  execiitor 2105 

acting  under  bona  fide  claim  of  right 2105 

power  of  sale  by 2105 

penalty  of  double  value  of  goods  sold 2105 

executor  de  son  tort 2105 

recovery  by,  damages  for  causing  death 564 

See  Release. 

EXECUTRIX.     See  Release. 

EXEMPLARY  DAMAGES, 

covered  by  damages 3 

punitive  or  vindictive  damages  defined 28 

punitive  or  vindictive  damages  defined;  codes 29 

punitive  or  vindictive  damages  distinguished  from  indeter- 
minate or  determinate  damages 55 

generally  Ill 

are  in  nature  of  punishment 112,     113 

where  act  punishable  or  punished  criminally 114 

not  as  punishment,  btit  as  compensation 115 

doctrine  of,  denied 116,     117 

plaintiff  not  entitled  to,  as  matter  of  right 118 

elements  necessary  to  -justify ]19 

wanton  or  malicious  act 120 

malice   sufficient  to  justify. 121 

gross  negligence   122 

actual  damage  should  be  shown 123 

actions  allowed  in 124 

instances  when  allowed  125 

interference  with  exercise  of  personal  rights 126 
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[References  are  to  Sections.] 
EXEMPLARY  DAMAGES  —  Continued. 

instances  when  not  allowed 127 

in  action  on  bond 128 

state  may  fix  amount 129 

where  two  or  more  defendants 130 

against  persons  under  legal  disability 131 

effect  of  death  of  wrongdoer 332 

mitigation  of  damages 133 

act  done  in  exercise  of  u,  supposed  right 134 

against  corporations;  accepted  rule 135 

decisions  holding  ratification  or  authorization  of  act  neces- 
sary - 136,  137,  138 

particular  decisions   137 

illustrations 138 

decisions  holding  ratification  or  authorization  of  act  unneces- 
sary    139,  140,  141 

particular  decisions   140 

illustrations 141 

against  m unicipal  corporations 142 

evidence  as  to  motives 143 

evidence  as  to  financial  condition  of  defendant 144 

amount,  matter  of  discretion  with  jury 145 

instructions  as  to 146 

physical  injuries 186-190 

evidence  in  mitigation,  physical  injuries 273 

passengers  332 

assaults    on   passengers 333 

failure  or  refusal  to  transport  passenger 334-335 

ejection  of  passenger .' 340 

ejection  of  passenger;  unnecessary  force  or  violence 341 

ejection  of  passenger;  when  not  recoverable 343 

ejection  of  passenger;  eases 343 

passenger  carried  beyond  destination 348 

when  recoverable;  assault  and  battery 369-370 

when  not  recoverable;  assault  and  battery 371 

effect  of  criminal  prosecution  on  allowance  of;    assault  and 

battery  372-373 

malice;    libel  and  slander 397 

may  be  awarded,  though  actual  damages  nominal;   libel  and 

slander   398 

two  defendants;  libel  and  slander 3r.9 

malice;  reckless  or  wanton  conduct;  libel  and  slander....  402-403 
several   defendants;    malice   of   one   not   imputed   to   others; 

libel    and    slander 407 

slander  by  wife 408 

telegraph  company;   libelous  message 400 

as  affected  by  statute ;  libel  and  slander 410 
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[References  are  to  Sections.] 
EXEMPLARY  DAMAGES  —  Continued. 

how  affected  by  rules  of  absent  proprietor  of  newspaper  as 

to  investigation;  libel  and  slander 431 

malicious  prosecution  442 

alienation  of  affections 459 

generally;   civil  damage  acts 475-477 

civil   damag'e   acts,    sale    by   employee   without    defendant's 

knowledge 477 

for  causing  death 524,  526,  565,  579,  604,  708,  731,  754 

768,  769,  771,  774,  796,  826,  846,  857,  858 

"aggravating  circumstances,"  damages  caused  by  death 678 

evidence  of  defendant's  pecuniary  condition,  damages  caused 

by  death   689 

death  wantonly,  etc.,  inflicted 749 

vessel ;   collision   978 

wrongs  affecting  personal  property 1045 

taking  and  conversion  of  animals 1045 

animals  killed  or  injured 1064 

wrongful  attachment,  levy  and  seizure 1103 

for  conversion    1107 

in  replevin  1222,  1226 

rule  as  to,  in  actions  for  breach  of  contract 1287 

breach  of  promise  of  marriage 1384 

sureties  on  bond  not  liable  for 1566 

in  actions  on  attachment  bonds 1580 

in  action  on  sherilf's  bonds 1616 

breach  of  warranty  of  title  of  personalty 1703 

elements  essential  to  recovery  of,  in  actions  against  a  land- 
lord    1879 

in  action  by  landlord  for  possession 1879 

failure  to  discharge  mortgage 1896 

for  seizure  of  mortgaged  property  by  mortgagee 1898 

property  sold  for  storage  charges 1935 

breach  of  contract  as  to  staterooms 1945 

carrying  baggage  past  station 1954 

refusal  to  transport  goods 1973 

misdelivery  by  carrier 1976 

withholding  bill  of  lading 1981 

refusal  to  honor  check 1992 

for  wrongful  protest  of  note 1996 

for  seizing  and  carrying  away  a  check 1997 

master  and  servant 2013 

non-payment  of  wages  of  employee  on  discharge 2027 

for  acts  of  servant 2034 

threats  to  discharge  servant 2036 

physician  or  surgeon 2039 

Violg-tion  of  instructions  by  agents,  etc. ,...,,..,,.,..., 2041 
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EXEMPLARY  DAMAGES  —  Continued. 

against  principal  for  agent's  acts 2055 

false  statements  by  oificers  of  corporations 3069,  note,  3069 

false  statements  by  attorney 3083 

in  action  ag-ainst  sheriff 2101 

not  recoverable  where  tax  collector  does  not  act  maliciously 

or  corruptly    2103 

injury  to  realty 3115,  3116 

for  injury  to  crops 2136 

for  tearing  down  fences 2129 

for  malicious   diversion 2144 

wilful  and  wanton  pollution  of  waters 2148 

against  municipal  corporation 215S 

nuisance 2153 

for  continuation  of  nuisance  after  judgment 2153 

fraud  and  deceit 3312 

fraudulent  concealment   3313 

false  representations  as  to  financial  condition  of  intending 

purchaser  of  merchandise 3313 

boycott;  injury  to  trade  or  business;  liability  in  solido 3340 

Anti-Trust  Act  in  nature  of  one  to  recover,  and  not  to  re- 
cover penalty 3341 

withdrawal  of  patronage ;  conspiracy 3341 

rank  and  influence  of  defendants  immaterial;   conspiracy...  2342 

EXEMPTIOjS', 

of  carrier  from  liability;   stipulations 35>) 

from   liability;    statute;    passengers  riding  on   platforms   of 
cars 360 

from  liability.     See  Limitation  of  Liability  Statutes. 

EXEMPT  PROPEETY, 

sale  under  execution;  double  damages 1101 

EXHIBITING  INJURIES, 

to  jury  397 

EXPECTANCY, 

of  life.     See  Life  Expectancy. 
EXPECTATION, 

of  pecuniary  benefit;   damages  caused  by  death 538,     531 

535,  536,  570,  616,  655,  687,  716,  737,  737,  758,  833,     877 
See  Death, 
in  bxisiness,  employment,  etc.,  as  a  factor,  damages  caused 

by  death 528 

of  success  of  deceased 828 

EXPENDITURES, 

as  factor;  damages  for  causing  death. .   517,  563,  587,  648,  786,     799 
pf  deceased,  personal,  amount  of;  damages  caused  by  death,     728 
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EXPENDITURES  —  Continued. 

personal,  of  deceased  employee 773 

for  support,  etc.,  death  of  minor 867 

financial  condition  of  deceased.     See  Death, 
incurred;   inducement  to  lease  property  and  to  erect  build- 
ings,  etc. ;    fraud 3236 

EXPENSES, 

damages,  costs  and  expenses 46 

physical  injuries   251-263 

of  treating  injurj';   generally 251 

evidence  as  to  necessary 252 

evidence  as  to  expenses  in  action  by  married  woman 253 

surgical  and  medical  treatment;  medicines  and  drugs 254 

medical    expenses;    payment    for;    not    prerequisite    for    re- 
covery    255 

for   nursing    256 

services    of    physician;    evidence    of    payment    or    value    of; 

whether  necessary 257-259 

in  the  future ;  recovery  of 260 

for  work  of  substitute  in  jjlace  of  injured  person 361 

of  repairing  wagon 263 

nursing,  etc.,  for  injury  to  child;  recovery  by  parent 305 

for  future  recovery  of,  by  parent,  fpr  injury  to  child 306 

recovery  of,  bj'  minor 310 

for   medical   treatment   recoverable   by   husband;    injury   to 

wife 322 

recovery  of,  by  married  woman 325 

loss  of  time  and  labor;  case;  libel 389 

counsel  fees;  libel  and  slander 388 

of  sickness,  funeral,  etc.;  loss  by  death 538,  576,  607,  623 

660,  082,   694,   719,   727,    741,   782,   809,   881,  883 

of  deceased  as  a  factor,  damages  caused  by  death 538 

of  funeral,  etc.,  paid  by  defendants;   mitigation  of  damages, 

death 577 

of  education  of  deceased  son,  damages  for  causing  death. . . .  587 

of  living,  deductions  for,  damages  caused  by  death  of  infant,  588 

of  mother's  sickness  occasioned  by  death  of  child 591,  673 

personal,  of  deceased 607,  733,  865 

occasioned  by  malpractice,  death 623 

services   of    own   family   in   ministering   to   injured   party; 

death 809 

"without  deduction  for  necessary  or  other  personal  expenses 

of  deceased  had  he  lived  " 846 

of  saving  lumber;  wrecking  of  lumber  raft 1011 

salvage  and  consequent  expenses  as  damages 1031 

loss  of  time  of  employees;  injury  to  personal  property 1050 

incurred;  meat  condemned;,  English  Public  Health  Act 1051 
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EXPENSES  —  Continued. 

of  curing  animals  neg-ligently  injured 1059 

of  caring  for  poisoned  animal  while  sick 1075 

for  services  in  protecting  cattle;  failure  to  maintain  fences 

or  cattle  guards 1077 

wrongful  attachment,  levy  and  seizure 1094 

recovery  of,  in  detinue  and  replevin 1219 

in  replevin,  reasonably  incurred  in  pursuit  of  property 1219 

to  recover  in  replevin,  they  should  be  specially  pleaded 1219 

in  replevin,  of  taking  and  removing  property  by  sheriff 1219 

actions  for  breach  of  contract 1289 

pleading  of,  in  action  for  breach  of  contract 1294 

allegation  in  complaint  as  to;  breach  of  contract 1294 

of   carrying   out   child's   part   of   contract,   recoverable    for 

breach,  of  contract  to  adopt 1336 

breach  of  agreement  to  submit  to  arbitration 1338 

breach  of  mining  contract 1355 

as  damages  for  negligence  of  telegraph  company 1442 

insurance  on  freight 1497 

recovery  on  employer's  liability  insurance 1538 

in  actions  on  bonds 1570,  1595,  1606,  1608 

in  action  on  injunction  bonds 1606 

of  storage  or  freight,  where  vendee  refuses  to  accept 1650 

of  express  charges,  breach  of  warranty  of  personalty 1695 

in  defending  suit;  warranty  of  title  of  personalty 1703 

breach  of  warranty  on  sales  of  engines,  machinery,  etc 1719 

1720,  1721 

of  investigating  title;  breach  by  vendor 1728 

incurred  by  vendee  where  title  defective 1728-1730 

breach  by  vendor 1757 

breach  by  vendee 1768 

breach  of  contract  to  exchange  land 1773 

incurred  in  asserting  or  defending  rights  under  covenant  of 

warranty 1833-1835 

of  removal ;    eviction 1847 

actions  between  landlord  and  tenant 1882,  1883 

in  collecting  collateral 1938 

in  looking  for  lost  baggage,  not  recoverable 1952 

occasioned  by  delay  of  carrier  to  deliver  freight 1963 

in  pursuit  of  property  misdelivered  by  carrier 1976 

commercial  paper   2001 

of    supporting   family   while   waiting   for    employment,   not 

recoverable 2014 

of  removal  by  discharged  employee  to  another  town 2024 

incurred  in  action  to  obtain  office  to  which  elected 2089 

incidental  to  surrender  of  possession;   eminent  domain 2190 

removal  of  goods  result  of  condemnation  proceedings. .  2190,  3194 
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[References  are  to  Sections.] 
EXPENSES  —  Continued. 

removal  oi  buildings  or  fences;  taking  land  for  street 2200 

cost  of  repairs;  taking  of  land  for  street 2200 

cost  of  additional  fences;  land  taken  for  street 2300 

of  making  premises  conform  to  new  grade  of  street 2201 

incurred  in  obtaining  a  water  supply;  false  representations 

that  land  well  watered 2221 

fraud,  etc.,  as  to  land;  sale  of 2229 

of  procuring  worknaen  to  take  places  of  those  induced  to 

leave;  boycott  2240 

conspiracy 2253 

See  Instantaneous  Death. 
EXPEKIENCE, 

as  a  factor,  damages  caused  by  death 528,  607,  755,    860 

of  deceased  employee '. 772 

of  plaintifE;  where  it  should  have  put  him  on  inquiry;  fraud, 
deceit,  etc 2215 

EXPERT, 

opinion  of,  new  trial  based  on  change  of,  physical  injuries..     210 

life  expectancy,  damages  caused  by  death 540 

See  Evidence. 
EXPOSITION, 

inducement  to  lease  propertj'  and  to  erect  buildings,  etc., 
during  progress  of;  fraud;  speculative  damages 3236 

EXPOSUEE, 

illness  due  to;  passenger  walking  to  destination 349-350 

injury  to  health  of  passenger 351 

EXPULSION  OF  PASSENGEE.    See  Carriers. 

EXTEA-TEEEITOEIAL  JUEISUICTION, 

death 504,  505,  508,     509 

EYE, 

loss  of,  and  injury  to,  verdicts   excessive  and  not   excess- 
ive    note,    214 

r. 

FACT, 

affirmance  of,  as  distinguished  from  opinion 2213,  2215 

EACT0E3.    See  Agents,  etc. 

FACTORS  OR  ELEMENTS, 

of  damages  for  causing  death 512-530,  528,  563,  607,  648,     683 

712,  733,  755,  771,  799,  807,  828,  et  seq.,     859 
See  Death;  Elements. 
FAIR  AND  JUST  COMPENSATION, 

for  the  pecuniary  injury;  death. , 559-595,  596,     641 
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[Beferences  are  to  Sections.] 
"  PAIR  AND  .lUST  DAMAGES," 

lor  causing  death et  seq.,  677,     759 

"  with  reference  to  the  pecuniary  injury;"  death 648-674 

PAIvSANT, 

meaning  of  45 

FALSE  ACTION, 

conspiracy  2249 

FALSE  ARKEST  AND  IMPRISONMENT 448-456 

measure  of  damages 448-449 

measure  of  damages  generally;  excessive  damages 450 

mental  suffering   • 451 

punitive  damages    453-453 

mitigation  of  damages 454 

evidence ;  generally 455 

pleading 456 

of  third  person;  liability  of  attorney  to 2086 

FALSE  REPRESENTATIONS, 

as  to  character,  to  injure  plaintiff's  business;  conspiracy....  2235 
See  Fraud  and  Deceit;    Sale  of  Personalty,  etc. 

FALSE  RETURN, 

by  sheriff 2100 

FALSE  STATEMENTS, 

injury  to  trade  or  business  by  libel;  conspiracy 2237 

See  Fraud  and  Deceit;  Sale  of  Personalty,  etc. 

FALSE  VERDICT, 

procuring;    conspiracy 2250 

FAMILY, 

prescribing  medicine  for  one's  own  family,  damages  caused 

by  death  557 

ages  and  number  of 537,  572,  573,  580,  581,  587,  648,  657,     693 

693,  739,  760,  807,  833,  859,  878,     879 

expenses  of  deceased 607,  727,    881 

support  of,  as  a  factor,  damages  caused  by  death. . .  528,  648,     770 

support  of,  aided  by  son,  death  of  son 587 

care  of,  by  deceased  wife,  as  element  of  damages  caused  by 

death 580 

loss  of  care  of,  by  death  of  father 764 

services  of,  in  ministering  to  injured  person;  death 809 

number  of  beneficiaries.     See  Death, 
relations.     See  Relationship. 

FARE, 

wrongful  charge  of;  taking  up  tickets,  etc 358 
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[B«ferences  are  to  Sections.] 
FAEM, 

lease  of,  and  stock;  fraud  inducing;  no  recovery  where  land 

brought  Tnore  tlian  it  was  worth 2226 

lease  of;  false  representation  that  it  was  clean 3336 

FATALE, 

damnum  fatale  49 

FATHER, 

death  of 542,  627,  663,  699,  744,  764,  786,  813,     836 

property  of,  as  element  of  damages  for  death  of  son 587 

death  of  son 587 

claim  on  earnings  of  adult  son;  death 587 

See  Children;  Death;  Parent. 

FEAE, 

of  consequences  of  injury.    See  Mental  Suffering. 
FEASANT, 

damage  feasant   45 

FEDEllAL  JURISDICTION.     See  Jurisdiction. 

FEELINGS, 

injury  to;  mental  suffering;  libel  and  slander 387 

injury  to;  mental  suffering;  civil  damage  acts 474 

injury  to ;  damages  for  causing  death 566 

injuries  to;  breach  of  promise  of  marriage 1379 

See  Companionship;  Mental  Suffering;  Passengers;  Society; 
Solatium. 

FEES, 

counsel;  expenses;  libel  and  slander 388 

loss  of,  by  lawyer  or  physician  by  failure  to  deliver  telegram,  1432 

of  attorney;  Anti-Trust  Act 2337 

of  attorney.    See  Attorney's  Pees;  Counsel  Fees, 
counsel  fees.    See  Marine  Torts  and  Contracts. 

FEIGNING, 

evidence  as  to;  personal  injuries 286 

FELLOW-SEEVANTS, 

death  caused  by  negligence  of 643,  676,     680 

who  are  and  who  are  not,  liability,  railroad  employees 

note  B,     709 
FEMALE, 

chastity  of;  evidence  as  to  character  of  plaintiff 266 

FENCES, 

railroad's  liability  for  failure  to  construct note,      63 

failure  to  maintain  division  fence;  animals  breaking  through,  1073 

failure  to  maintain;  railway;  animals  injured  or  killed 1077 

removal  of  division,  collision 1078 

covenant  as  to  repair  of 1853 

See  Wrongs  Affecting  Eealty,  etc. 
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[Beferences  are  to  Sections.] 
FICTITIOUS  ACTION, 

conspiracy 2249 

FICTITIOUS  MARKET  PBICE, 

sale  of  personalty 1668 

FIDELITY  BOND, 

set-ofi  in  actions  on 1572 

FIDUCIARY  AND  OTHEiR  SPECIAL  RELATIONS, 

husband  and  wife;   torts 2004 

recovery  against  husband  for  torts  of  wife 2004 

recovery  for  loss  of  wife's  services 2005 

medical  expenses;  sickness  of  wife 2005 

recovery  by  husband  from  wife  or  another 2006 

recovery  by  wife  for  injury  sustained  bj'  her 2007 

services  of  child 2008 

sickness  of  child;  recovery  by  parent  for  medical  expenses...  2008 

torts  of  minors 2009 

trespass  by  minor 2009 

tort  by  insane  child 2009 

injury  by  firearms  handled  by  minor 2009 

assault  by  minor 2009 

recovery  against  father;  contract 2010 

validity  of  award  of  damages  as  to  bastard 2010 

guardian  and  ward 2011 

recovery  from  guardian 2011 

breach  of  contract  of  employment  or  for  services 2012 

breach  of  contract  by  employer 2013 

breach  of  agreement  to  hire 2014 

refusal  to  employ  or  to  permit  performance 2014 

notice  of  cancellation;  contract  to  employ 2014 

employment  dependent  on  contingency 2014 

breach  by  employer  after  work  commenced 2015 

breach  by  employer  of  contract  for  work  or  services  after 

partial  performance    2016 

where  employer  prevents  completion  of  work  or  services 2017 

breach  by  employer  where  services  rendered 2018 

failure  of  employer  to  pay 2018 

wrongful  discharge   2019,  2020 

where  contract  is  based  on  salary  and  other  considerations 

or  on  other  considerations 2021 

conditional  employment;  re-employment 2022 

efEect  upon  amount  recoverable  of  failure  to  give  notice  of 

cancellation  or  termination 2023 

extent  of  obligation  to  seek  other  work 2024 

efEect  of  obtaining  other  employment 2024 

mitigation  of  damages  and  deductions;   contracts  of  employ- 
ment     2025 
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[References  are  to  Sections.] 
PIDUCIAEY  AND  OTHER  SPECIAL  RELATIONS  -  Continued, 
burden  of  proof  as  to   obtaining  other  employment  where 

servant    wrongfully   discharged 2026 

non-payment  of  wages  on  discharge;  exemplary  damages S027 

refusal  to  give  clearance  card  or  consent  to  employment 2028 

blacklisting  employee   3028 

breach  of  agreement  to  will  property  as  compensation  for 

services 2029 

breach  of  contract  by  employer;  profits 2030 

breach  by  employee;  generally 2031 

partial  breach  of  agreement  to  locate  and  survey  lands 2033 

employer's  failure  to  perform  duties 2033 

improiJer  or  imperfect  work 3033 

violation  by  employee  of  instructions 2033 

knowledge  of  peculiar  character  of  work 3033 

liability  of  master  for  tort  or  negligence  of  servant 2034 

liability  of  master  for  wilful  and  malicious  acts  of  servant. .  3034 

exemplary  damages  against  master  for  acts  of  servant 2034 

where  third  person  wrongfully  procures   discharge   of  ser- 
vant    3035 

actual  and  exemplary  damages  for  threats  to  discharge 2036 

enticing  away  servant 2037 

preventing  servant  from  entering  employ 203? 

retention  of  or  injury  to  servant's  property  by  master 2038 

physicians  and  siirgeons;  malpractice 2039 

punitive  damages  against  physicians  or  surgeons 2039 

nominal  damages  against  physicians  or  surgeons 2039 

recovery  ag'ainst,  agents,  factors,  brokers,  commission  mer- 
chants, auctioneers,  etc.,  by  principal  or  third  person....  3040 
violation  of  instructions  by  agent,  factor  or  correspondent,  3041 

breach  of  instructions  to  brokers,  etc.,  to  sell 3043 

assumption  of  authority  by  agents,  brokers,  etc 3043 

unauthorized  sales  by  agents,  brokers,  etc 2043 

sale  at  a  loss  by  factors,  brokers,  etc 2044 

violation  of  instructions  by  factors,  brokers,  etc 2044 

refusal  of  factor  or  broker  to  obey  instructions 2045 

sale  at  a  loss  by  broker  or  factor 3045 

where  agent  exceeds  authority 3046 

sale  by  agent  on  unauthorized  terms 2046 

where  insurance  agent  exceeds  authority 3046 

violations  by  brokers  of  instructions  to  buy 3047 

unauthorized  purchase  by  brokers 2047 

unauthorized  exercise  of  judgment  by  brokers 2047 

commission    merchants;    factors;     market    value    of    goods; 

failure  to  sell;  guaranty  to  fixed  price 2048 

failure  bj'  stockbiroker  to  deliver  stocks  on  demand 3049 

undisclosed  principal  3050 
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[References  are  to  Sectiaus.] 
FIDUCIAEY  AND  OTHER  SPECIAL  RELATIONS  —  Continued. 

auctioneers 2051 

torts  of  factor  or  brolcer 2053 

wrongful  serving  out  of  attachment  by  agent 2053 

negligence  of  agent;  general  rules  and  decisions 2054 

liability  of  principal  for  malicious  acts  of  agent 2055 

punitive  damages  against  principal  for  acts  of  agent 2055 

breach  of  duty  or  of  trust  by  agent 2056 

profit  or  advantage  obtained  by  agent  to  detriment  of  prin- 
cipal     205G 

double  damages  against  agent  or  commission  merchant 2057 

recovery  of  profits  for  breach  by  agent  of  contract 2058 

where  exclusive  territory  given  to  agent 2059 

refusal  of  principal  to  furnish  or  deliver  goods  or  stock  or 

to  permit  sales;  nominal  damages 2060 

recovery  of  loss  where  agent  prevented  from  acting  under 

contract 2060 

wrongful  discharge  of  agent 2061 

commissions  or  compensation  as  damages 2062 

recovery  of  expenditures  by  agent 2063 

recovery  of  costs  and  attorney's  fees  by  agent 2063 

agents ;   set-off  and  counterclaim 2064 

evidence  in  actions  by  or  against  agents 2065 

officers  of  corporations 2066-2077 

wrongful  acts  of  officers  of  corporations 2066 

negligence  of  officers  of  corporations 2066 

.     participation  of  stockholders  in  wrongful  or  negligent  acts 

of  officers  of  corporations 2067 

wrongful  acts  of  officers  of  corporations  as  to  stocks,  funds, 

drafts,  notes,  bonds  and  loans 2067 

fraudulent  issue  or  over-issue  of  stock 2068 

misleading  statements  as  to  credit  by  officers  of  corpora- 
tions     2069 

where  officers  of  corporations  publish  false  reports 2069 

compensatory  and  punitive  damages  for   statements  as  to 

credit 2069 

attorney's  fees  2069 

mental  distress    2069 

wrongful  cancellation  of  stock 2070 

depreciation  of  stock;  remote  damages;  evidence 2070 

transfers  of  stock;  action  against  officers  of  corporations 2071 

refusal  by  officers  of  corporations  to  allow  examination  of 

books;  measure  of  damages  for;  costs  and  counsel  fees 3072 

statutory  liability  of  officers  of  a  corporation  for  "  all  dam- 
ages "  from  failure  to  make  reports 2073 

profits  of  officers  of  corporations 2074 

promoter's  profits  2074 
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[References  are  to  Sections.] 
FIDUCIARY  AND  OTHER  SPECIAL  RELATIONS  —  Continued, 
breach   of   contract   to   employ   one   as   manager   where   he 

turns  over  property  to  corporation 2075 

officers  and  promoters;  recovery  of  interest 2076 

officers  of  corporations;  set-off  and  counterclaim 2077 

attorney's  solicitors  and  counselors 2078-2087 

negligence  of  attorneys,  etc 2078 

errors  of  judgment  by  attorneys,  etc 2078 

want  of  skill  or  diligence  by  attorneys,  etc 2078 

conduct  of  suit  or  proceedings  by  attorney 2079 

failure  of  attorney  to  levy  execution 2079 

loss  of  debt  or  case  by  attorney 2079 

breach  of  contract  by  attorney 2080 

loss  of  note  entrusted  to  attorney  for  collection 2080 

money  collected  by  attorney 2080 

interest  in  action  against  attorney 2080  . 

erroneous  advice  by  attorney 2081 

collusive  or  wrongful  acts  of  attorney 2083 

abuse  of  process  by  attorney 2082 

false  statements  by  attorney 2082 

liability  of  attorney  for  punitive  damages  for  false  advice. . .  2082 

failure  to  obey  instructions  of  client 2083 

breach  of  contract  by  client 2084 

wrongful  discharge  of  attorney 2084 

court  or  judge  not  liable  for  disbarment  of  attorney 2085 

recovery  by  third  persons  against  attorney 2086 

counterclaim,    set-ofE    and    recoupment    in    actions    by    or 

against  attorney 2087 

public  ofBcers   2088-2103 

public  officers  generally 2088 

wrongful  holding  or  usurpation  of  public  office 2089 

wrongful  removal  of  public  officer 2089 

illegal  appointment  by  officer  of  minor  as  guardian  of  prop- 
erty seised   -. 2090 

board  of  health;  liability  of 2091 

clerks  of  courts;  liability  of 2092 

constables,  police  officers,  etc.;  liability  of 2093 

coronors;  liability  of 2094 

inspector  of  oil;  liability  of 2095 

judges,  magistrates,  etc.;  liability  of 2096 

notary;  liability  of 2097 

postmaster-general;   liability  of 2098 

officers  of  United  States;  liability  of 2098 

heads  of  executive  departments;  liability  of 2098 

recorder;  liability  of 2099 

sheriff;   liability  of 2100 

liability  of  sheriff  for  exemplary  damages 2101 
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[Befereuces  are  to  Sections.] 
FIDUCIARY  AND  OTHER  SPECIAL  RELATIONS  —  Continued. 

tax  assessors  and  collectors;   liability  of 2102 

trustees,  executors,  administrators  and  receivers 2103-2109 

trustees  generally 2103 

wrongful  acts  of  trustee 2104 

negligence  of  trustee 2104 

torts  of  trustee  2104 

executors  and  administrators 2103 

executor  de  son  tort 2105 

wrongful  appointment  of  receiver 2106 

recovery  against  receiver 2107 

recovery  on  contracts  of  receiver 2107 

recovery  on  contracts  made  before  appointment  of  receiver,  2107 

wror  gf ul  acts  of  receiver 2108 

negligent  acts   of  receiver 2108 

torts  of  receiver 2108 

torts  of  corporation  before  appointment  of  receiver 2108 

recovery  by  receiver 2109 

sureties,  guarantors  and  indemnity 2110-2113 

sureties,   guarantors   and  indemnity;    general   rules   and  de- 
cisions    2110 

liability  of  sureties  on  trustees'  bonds 2111 

liability  of  sureties  on  executor's  or  administrator's  bonds; 

probate  bonds  2113 

liability  of  sureties  on  receiver's  bonds 2113 

See  Particular  Subdivisions;  Agents,  etc.;  Attorneys,  Solicit- 
ors and  Counselors;  Executors  and  Administrators;  Guar- 
dian and  Ward;  Husband  and  Wife;  Master  and  Servant; 
Officers  of  Corporations;  Parent  and  Child;  Public  Offi- 
cers; Receivers;  Services,  Contracts  for;  Sureties, 
Guarantors  and  Indemnity;  Trustees. 
FINANCIAL  ADVANTAGE, 

accruing  from  death,  inadmissible  to  reduce  damages 574 

FINANCIAL  CONDITION, 

of  defendant,  evidence  as  to;  exemplary  damages 144 

of  plaintiff,  libel  and  slander,  evidence  of 425 

of   intending   purchaser    of   merchandise,    false    representa- 
tions as  to  by  bank 2212 

damages  caused  by  death 617-620,  688,  7]  7,  736,     739 

of  deceased 514,  518,  528,  581,  607,  727,  799,     807 

See   Accumulations;    Pecuniar j';    Wealth, 
of  beneficiaries  and  next  of  kin,  wealth,  poverty,  etc...  537,     572 
573,  581,  587,  607,  657,  772,  780,  807,  833,  878,     879 
See  Death. 
FINE, 

damage  not  synonymous  with 1 

or  forfeiture,  damages  for  causing  death 600 
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[Beferences  are  to  Sections.] 
FINGERS, 

loss    of,    fracture    of,    verdicts    excessive    and    not    excess- 
ive    note,    214 

FIRE, 

danger   from;    salvage 1013 

destrnction  of  personal  property  by 1037 

danger  from,  by  passing  engines;  eminent  domain 2198 

loss  by.    See  Insurance. 

See  Wrongs  AfEecting  Realty,  etc. 
FIREARMS, 

careless  use  of;  liability  of note,  63,  2009 

FIXTURES, 

conversion  of 1130 

FLOOD, 

liability  of  warehouseman  in  case  of 1926 

FLOODING, 

of  land.    See  Riparian  Rights,  etc. 
FLORIDA, 

statute;  daraages  caused  by  death 824-841 

FLORIST, 

injury  to  plants  of 1043 

FLOUR, 

injury  to,  by  carrier 1964 

FLOWERS, 

loss  of  cut  ilowers;  value 1053 

FOALS, 

injuries  causing  mares  to  lose 1071 

FOOT, 

loss  of,  verdicts  excessive  and  not  excessive note,     214 

FORBEARANCE, 

breach  of  agreement  as  to 1346 

FORCE, 

or  violence;   unnecessary;   ejection  of  passenger;    exemplary 
damages 341 

FORCIBLE   ENTRY    AND    DETAINER.     See    Actions    AfEecting 

Title,  etc. 
FORECLOSURE, 

action   of;    unliquidated   damages  for  seizure  by  mortgagee 

not  available  1898 

See   Chattel   Mortgage;    Liens;    Mortgage;    Mortgagor    and 
Mortgagee. 
FOREIGN  ADMINISTRATOR, 

death  504-505,  507-508 
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[References  are  to  Sections.] 
POEEIGN  LAW.    See  Admiralty. 

FOREIGN  STATE, 

law  of;   fraud 2214 

FOEEIGN  VESSEL.    See  Admiralty. 

FOEEMAN, 

of  gang  on  railroad,  negligence  of;  causing  death 676 

"  FOEFEIT  AND  PAY," 

death  by  wrongful,  etc.,  act 675,     676 

death  of  children 701 

for  every  passenger  so  dying 846 

FOEFEITUEE, 

or  fine,  damages  for  causing  death 600 

FOEGEEY, 

payment  of  money  in  pursuance  of  forged  telegram 1433 

FOETHCOMING  BOND, 

recovery  on   1599 

FEANCHISE, 

provisions   as   to   damages   in   ordinance   granting;    whether 

liquidated  damages  or  penalty 1330 

is  a  vested  right 2195 

of  navigation  company;  taking  of,  in  eminent  domain 2195 

an  element  to  be  considered  for  taking  of  property  for  pub- 
lic uses    2195,  2205 

FEATEENAL  OEDEE, 

wrongful  diversion  of  funds  of 1491 

FRAUD  AND  DECEIT, 

preliminary  remarks  2211 

fraud,  deceit,  false  representations,  etc.;   general  rules  and 

decisions  as  to  damages 2213 

reasonable  damages  recoverable  through  agreement  uncon- 
scionable    2212 

fraud  and  injury  must  concur 2212 

fraud  without  damage  will  not  support  action 2212 

proof   of  value  and  quantity   of  property  fraudulently  ac- 
quired    2212 

proximate  loss;  fraudulently  inducing  one  to  make  contract,  2212 
attorney's  fees  for  services  to  relieve  one  of  consequences 

of  fraud  2212 

defense  to  action  on  contract;  attorney's  fees 2212 

tuanufacture  of  goods  for  sale  induced  by  fraud 3212 

same,  profits   2212 

same,  patented  articles 2212 

warehouseman  paying  proceeds  of  consignment 2212 

contract    to    pasture   cattle;    false   representation    of    sufiS- 
ciency  of  water  supply 2213 
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[Beferences  are  to  Sections.] 
FRAUD  AND  DECEIT  —  Continued. 

judgment  fraudulently  assigned 2212 

same,  interest  recoverable 2213 

special  averments  in  action  of  deceit 2212 

speculative  and  uncertain,  benefits,  no  recovery  for  fraudu- 
lent representations    2212 

no  damages  recoverable  for  one's  own  violation  of  lavr 2212 

exemplary  damages,  when  not  recoyerable  for  deceit 2212 

equity,  when  no  recovery  in,  for  fraud 2212 

fraudulent  concealment   2212 

false  representation  by  bank  as  to  financial  condition  of  in- 
tending purchaser  of  merchandise,  exemplary  damages....  2213 
fraud,  deceit,  false  representations  and  concealment;  factors 

essential  or  prerequisites  to  liability  or  recovery 2213 

fraud,  deceit,  false  representations  and  concealment;   when 

liability  exists  or  recovery  may  be  had 2214 

fraud  in  law 2214,  2315 

law  of  foreign  state 2214 

duty  to  investigate;  negligence  of  plaintiff 2213-2215 

where  plaintiff  should  have  been  put  on  inquiry  by  nature 

of  statements   : 2215 

notice  of  state  of  affairs  to  plaintiff 2215 

false  statement  made  as  a  practical  joke 2216 

innocent    person    fraudulently    induced    to    participate    in 

criminal  offense 2217 

man  fraudulently  inducing  woman  to  marry  him 2218 

same;  evidence  of  defendant's  wealth  admissible 2318 

marriage  of  woman  in  belief  that  she  is  virtuous,  fraudu- 
lently induced  by  third  party 2319 

same;   loss  of  consortium 3219 

joint  purchasers;    joint  adventures;    partnership;    land;    op- 
tion to  purchase;  personal  property 2220 

vendor's   fraud  as   to   quality,   condition,   value,   price   paid, 

location  or  quantity  of  land;  failure  of  title  as  to  part  of,  2331  i 
fraudulent  representations  and  fraud;  sale  of  or  contract  to 

convey  lands 3222 

exchange   of   lands 3323 

false,  etc.,  representations  that  there  are  no  incumbrances,  2224 
mortgagor    and    mortgagee;     mortgages;     subsequent    pur- 
chaser     2225 

landlord  and   tenant 2336 

false  representations  that  leased  farm  was  clean 3226 

false  representations  as  to  amount  of  rents;  inducing  Iea.se,  2336 
fraudulent  representations  as  to  lessor's  territorial  rights; 

inducing   lease    3326 

inducing  one  to  lease  property  and  erect  buildings,  etc.,  dur- 
ing progress  of  exposition;   speculative  damages 2236 

inducing  lease  of  hotel;  waiver  of  damages;  notice  of  fraudj  3326 
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[References  are  to  Sections.] 
FRAUD  AND  DECEIT  — Continued. 

vendee's  iraud,  etc.;   subsequent  purchaser 2227 

vendee's  intention  to  evade  payment 2227 

vendee's  concealment  of  fact  that  land  contained  rich  body 

of    ore    2227 

inducing  one  to  convey  land  at  grossly  inadequate  considera- 
tion     2227 

fraudulently  procuring  deed  of  land  and  selling  same 2227 

land  fraudulently  obtained  by  vendee  and  sold;   not  placing 

beyond  vendor's  reach 2227 

value  of  land  at  time  of  trial;  fraud  of  vendee 2227 

improvements;  misrepresentations  of  vendor 2228 

fraud,  etc.,  as  to  land;  expenses,  costs,  counsel  fees,  etc 2229 

set-ofC,  counterclaim  and  recoupment 2230 

release  no  bar  when  induced  by  fraud 199-200 

absence  of  evidence  of  fraud;  wrongful  distress 105(> 

absence  of  fraud;  damages  allowed  by  selectmen  for  injury 

to  sheep  by  dogs 1077 

fraudulent  sale  of  property  by  trustee 1138 

fraud  in  connection  with  conversion  of  property 1153 

fraud;   where  writ  of  replevin  wrongfully  sued  out 1223 

fraud  inducing  the  taking  out  of  a  policy  of  insurance 1470 

fraud  in  sale  of  a  business 16()5 

fraud  in  inception  of  lease  not  available  as  set-off  in  action  , 

for  rent  1888  • 

fraud  in  inducing  the  giving  of  notes 1991 

fraud  in  respect  to  commercial  paper 1991 

fraud;     fraudulent    sale    by    holder    of    note    to    innocent 

purchaser 1991 

recovery  by  wife  for  fraud 2007 

fraud  in  issue  or  over-issue  of  stock 2068 

fraud;   misleading  statement  by  ofBcers  of  corporations  as 

to   credit    2069 

fraud  of  inspector  of  oil 2095 

fraud ;   sureties  on  a  note 2110 

fraud;    combination   to    defraud   is    essence    of    conspiracy, 

note,     2231 
fraud;    acts   of  conspiracy,   liability   of   shareholder  in   cor- 
poration    2232 

fraud;    driving   trader   out   of   business;    combinations    and 

conspiracies 2236 

conspiracy  to  defraud  2235 

conspiracy    to    defraud;     excessive    valuation    of    property; 

breach  of  duty  by  ageut 2247 

fraud;  exchange  or  sale  of  land;  conspiracy  to  defraud 2247 

fraud  as  element  of  actionable  conspiracy 

note,  "  opinions,"  etc.,  2253 
fraud.    See  Sales  of  Personalty,  etc. 
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FREIGHT, 

vessels  as  carriers  of 1003 

expense  of,  where  vendee  refuses  or  fails  to  accept 1650 

agreement  as  to,  on  sale  of  personalty 1671 

interstate;  railroads  compelled  to  refuse  to  accept;  combina- 
tions and  conspiracies   3S33 

Interstate  Commerce  Act;   conspiracy 

note,  ■■  opinions,"  etc.,  2253 
rebate   on,   to   drive   competitor   out  of   trade;    conspiracy, 

note,  "  opinions,"  etc.  2253 
See    Carriers    of    Freiglit;     Insurance;     Marine    Torts    and 
Contracts. 

FRIGHT, 

not  result  of  physical  injury 330 

physical  injury  resulting  from 221,  233 

in  connection  veith  physical  injury  —  expulsion  of  passenger,  353 

FRUGALITY, 

of  deceased 799,  859,     868 

See  Habits. 
FUEL, 

breach  of  contract  to  furnish  gas  for 1347 

"  FULL  VALUE, 

of  the  life  of  deceased  " 846 

FUNDS, 

held  under  impounding  orders;  taxes  paid  on  funds;  remote 

damages 1095 

of  fraternal  order;  vyrongful  diversion  of 1491 

FUNERAL  EXPENSES, 

death 538,  576,  580,  660,  623,  694,  719,  741,  809,  881,     883 

etc.,  paid  by  defendant;    death 577 

See  Death. 

FURNACE, 

breach  of  v^'arranty  as  to 1690 

breach  of  warranty  that  it  will  heat  house 1694 

FURNITURE, 

conversion  of    1105 

deceit  in  obtaining  stock  of 1689 

injury  to;  breach  of  covenant  by  lessor  to  repair 1853 

FURTHER  ASSURANCE, 

covenant  for   1835 

FUTURE  CONSEQUENCES, 

physical  injuries 276,    277 

FUTURE  EXPENSES, 

recovery  of   '    860 
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G. 

GANG, 

on  railroad,  foreman  of,  negligence  of,  causing  death 676 

GASi 

failure  to  supply  1347 

GAS  COMPANIES, 

liability  of,  for  failure  to  observe  ordinances  as  to  restoring 
street note,      63 

GAS  METER, 

removal  of   1347 

GENERAL  AVERAGE.     See  Insurance. 

GENERAL   DAMAGES 80 

defined 11 

defined;    rode    12 

distinguished  from  special  damages 13 

GEORGIA, 

statutes;  damages  caused  by  death note,  845  846,  849,     850 

851,  865,  875,  881,  885 
GIN, 

damages  for  conversion  of 1151 

GIFTS, 

support,  etc 568 

GLASS, 

breach  of  vrarranty  as  to  color  of 1690 

GLASSWARE, 

injury  to,  by  carrier 1965 

GOD, 

act   of    70,     153 

act  of;  "  damage  by  the  elements  " 44 

GOLD, 

above  par;  computation  of  damages;   admiralty  decree 1010 

contracts  payable  in   2255 

contracts  payable  in  gold  "  or  its  equivalent " 2256 

GOLD  COIN, 

damages  for  conversion   of 1154 

sale  of,  for  price  less  than  directed 2044 

GOOD  FAITH, 

evidence    of,    in    mitigation;    absence    of    malice;    libel    and 

slander 413-414 

by  vendee  in  sale  of  realty 1728,  note,  1728 

fraud  and  deceit  2214,  2215 
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[Beferences  are  to  Sections.] 
GOOD  WILL  of  business  as  an  element  in  damages   for  con- 
version   1130 

of  business;  injury  to,  by  condemnation  of  land 2194 

of  business  lost;  boycott note,  3240 

GOODS, 

household  goods  destroyed  by  fire 1037 

manufactured  for  distant  market;  wrongful  attachment....  1086 
perishable,  sold  by  sheriff  under   order   of  court;    nominal 

damages 1087 

wrongfully  attached  and  business  stopped;  wrongiul  attach- 
ment, levy  and  seizure 1090,  1091 

injury  to;   eviction 1847 

injury  to,  by  defect  in  thing  leased 1859 

injury  to,  by  carrier 1964 

breach  of  contract  to  sell 2040 

payment  or  satisfaction  in 3260 

See  Household  Goods;  Merchandise;  Sales  of  Personalty. 

GOVERNMENT, 

not  liable  for  torts  of  officers  committed  in  its  service 65 

sovereign,  cannot  be  sued  in  own  courts 65 

GOVERNMENTAL  DUTIES  AND  POWERS, 

liability 65 

GOVERNMENTAL  POWERS, 

breach  of  legal  duty;  liability 65 

GOVERNMENT  CONTRACTS, 

actions  for  breach  of 1399 

GOVERNOR, 

writ  of  assessment  of  damages;  taking  of  real  property 43 

GRADE, 

change  of.     See  Change  of  Grade. 

GRADE  OP  STREET, 

reduction  of,  by  city,  liability 65 

GRAIN, 

contract  to  purchase  at  market  price 1667 

GRAIN  SEPARATOR, 

breach  of  warranty  as  to 1721 

GRANDCHILD, 

included  in  "child,"  damages  caused  by  death 533,  note,     533 

GRANDPARENT, 

included  in  "parent,"  damages  caused  by  death note,    523 

GRANTEE.     See  Covenants  on  Sales  of  Realty;  Sales  of  Realty. 
GRANTOR,    See  Gpve4^nts  pn  Sales  of  Realty;  Sales  of  Realty. 
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GRASS, 

destruction   of,   by  fire 2121 

destruction  of,  where  no  market  value 2126 

GBATES, 

right  of  tenant  to  remove 1863 

GEAVE, 

of  person  included  in  land  taken;  eminent  domain 2200 

GEIEF, 

damages  caused  by  death 530,  566,  610,  727,     733 

See  Mental  Suffering;   Society;    Solatium. 
GEIPMAN, 

negligence  of,  causing  death note,     675 

GEOSS  CAEELESSNESS, 

damages  caused  by  death 526 

GEOSS   NEGLIGENCE    159 

exemplary    damages    123 

damages   caused  by  death 526 

See    Exemplary    Damages;     Negligence     and     Contributory 
Negligence. 

GUAEANTOES.    See  Sureties,  Guarantors  and  Indemnity. 

GUAEANTY, 

liability  of  one  who  guarantees  bonds 1573 

by  factor,  of  fixed  price 2048 

GUAEDIAN, 

recovery   on   bond   of 1600 

illegal  appointment  by  public  officer  of  minor  as 2090 

failure  of  clerk  of  court  to  take  sufBcient  bond  of 2092 

GUAEDIAN  AND  WAED, 

recovery  from  guardian 2011 

liability  of  guardian  for  rents,  issues  and  profits  of  land  of 

ward , 2011 

recovery   of   profits   made   by   guardian   on   sale    of   ward's 

lands 2011 

recovery  against  guardian  for  negligence  or  fraud  in  allow- 
ing  entry   of  judgment 201 1 

failure  of  guardian  to  render  accounts 2011 

GUAEDS.    See  Cattle  Guards. 

GUN.    See  Firearms. 

H. 

HABITS, 

of  sobriety,  industry,  thrift,  etc.;  damages  caused  by  death,  528 

553,  563,  607,  648,  683,  727,  729,  755,  799,  828,  859,  868 

of  extravagance ;   death   728 

of  deceased,  evidence  of,  loss  by  death 553 
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HABITS  —  Continued. 

of  deceased  child   585 

of  deceased  employee  773 

of  husband,  as  improved  by  marriage;  wife's  death 761 

HALF-SISTEK, 

damages  caused  by  death 879,    893 

HAND, 

loss  of,  verdicts  excessive  and  not  excessive note,    314 

HAETEE'S  ACT, 

exemption  of  liability  1026 

HAEVESTINGF  MACHINE, 

sale  of  defective  one 1721 

HAWAIIAN  LAW, 

admiralty;  death  940 

HAZAKDOUS  EMPLOYMENT, 

of  deceased   862 

HEALTH, 

injury  to;  exposure  of  passenger 351 

of  deceased;  damages  caused  by  death 513,  514,  517,  538,     563 

579,  380,  581,  585,  587,  607,  648,  717,  733,  737,  738,  739,  755,  799,     838 

859,  867,     868 

of  deceased  employee  772 

of  beneficiaries  580,  581,  657,  878,     879 

of  beneficiaries,  death  of  children 586 

loss  of,  consequent  upon  loss  by  wrongful  death 611 

board  of,  killing  diseased  animals 1074 

injury  to;   eviction 1847 

injuries  to;  breach  of  covenant  to  repair 1852 

injury  to,  by  overflow 3139 

injury  to,  by  nuisance 3149,  3151 

See  Board  of  Health;    Life  Expectancy;    Physical  Ability; 
Public  Health  Act. 

HEAT, 

breach  of  contract  to  furnish  gas  for 1347 

covenant  to  furnish 1856 

breach  of  agreement  to;  duty  of  tenant 18G8 

HEATING  APPAEATUS, 

breach  of  contract  as  to,  for  greenhouse 1348 

HEIGHT, 

of  deceased  as  factor,  damages  for  causing  death 563 

"  HEIE," 

damages  caused  by  death note,    890 

HEIELOOMS, 

conversion  of    1131 
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HIDDEN  DEFECTS, 

obligation  by  State  law  to  warrant  against;  sales 1700 

HIDES, 

of  animals  killed;  reduction  of  damages 1066 

HIGHWAYS, 

duty  to  keep  free  of  impediments note,  63 

driving  to  right,  upon note,  63 

defective;  statutory  duty;  liability note,  63 

liability  for  failure  to  repair note,  63 

defect  in,  direct  results  of  injury;  statute;  what  included 191 

defective,  damages  for  causing  death 601,  847,  848,  870 

taking  of  property  for.     See  Eminent  Domain,  etc. 

HIP, 

fracture  of,  verdicts  excessive  and  not  excessive. note,    314 

HOMICIDE, 

action  by  insurer  for;  civil  damages 1550 

See  Death. 
HORSE, 

negligent  killing  of 1058 

negligently  killed  or  injured , 1059,  1061 

racehorse  killed  in  transit 1069 

injury  to;  opinion  of  owner  as  to  value 1080 

evidence  of  expenditures  to  develop  speed 1082 

injury  to;  survival  of  action;  death  of  defendant 1084 

prevented  competing  in  races  by  wrongful  attachment;   re- 
mote  damag-es    1095 

value  of  use  of,  for  conversion  of 1116 

damages  for  death  of,  remote  for  breach  of  contract  for 

use  of  a  well 1284 

breach  of  contract  for  board  of 1340 

recovery  for,  on  insurance  policy 1540 

false  representations  in  sale  of 1708,  1709 

breach  of  warranty  on  sale  of 1709 

conditional  sale  of;  breach  of  warranty 1711 

breach  of  warranty  where  sold  for  breeding  or  particular 

purpose 1714 

breach  of  warranty  that  it  is  kind,  gentle,  etc 1715 

breach  of  warranty  as  to  character,  quality,  age,  title,  etc . . .  1715 

nuisance;  odors  from  and  noises  of 2151 

possible  frightening  of,  not  an  element  of  damages  in  con- 
demnation  proceedings    2190 

HORSE  AND  WAGON, 

wrongfully  attached;  owner  prevented  from  gathering  crops; 
remote   damages    1095 
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HOTEL, 

breach  of  agreement  not  to  run 1341 

covenant  in  lease  of,  as  to  letting  of  adjoining  premises 1855 

fraud  inducing  lease  of;   waiver  of  damages 3326 

inducement  to  lease  property  and  to  erect;  fraud 3326 

boycott note,  2340 

HOUSEHOLD  GOODS, 

destroyed  by  fire   1037 

vsrrongf ul   sequestration   of,   pleading 1054 

HUCKSTER, 

wrongful  seizure  by  city  of  personal  property  of;  profits...  1041 

HUMAN  BEING, 

death  occasioned  by  wrongful,  etc.,  act.    See  Death. 

HUSBAND, 

death  of 542,  579,  627,  663,  697,  744,  813,  836,  885,     886 

death  of,  probable  accumulations 690 

death  of,   exemplary  damages 579 

dependence  of;   death   568 

financial  condition   of   deceased,   action  for  wrongful,   etc., 

death 514 

improved  habits  and  affairs,  wife's  death 761 

killing  of;    defendant's  improper  relations  with  decedent's 

wife;  defenses  709 

death,  no  recovery  for,  bj\  wif e  living  in  prostitution 531 

living  apart  from  family;   damages  caused  by  death 531 

sickness  of  wife  from  her  child's  death 673 

death  of  wife 580,  664,  745,     814 

mutilation  of  dead  body  of ;   recovery  by  wife 1048 

marriage  of  woman  in  belief  she  is  virtuous,  fraudulently 

induced  by  third  party 2319 

death  of.     See  Death;   Husband  and  Wife;   Release. 

HUSBAND  AND  FATHER, 

death  of 627,  663,  786,  813,  836,  885,     886 

death  of.     See  Death. 

HUSBAND  AND  WIFE, 

liability  of  husband  for  torts  of  wife 2004 

husband  and  wife  generally 2004 

liability  of  husband  for  slander  by  wife 3004 

recovery  against  wife  for  injury  by  husband's  dog 3004 

recovery  for  loss  of  wife's  services 3005 

medical  expenses  recoverable  for  injury  to  wife 2005 

recovery  by  husband  from  wife  or  another 2006 

recovery  by  husband  for  services  rendered  wife 3006 

no  recovery  by  husband  for  failure  to  deliver  telegraph  mes- 
sage to  wife    200G 

recovery  by  wife    :  •  ?  ■  • ■ i  ■  • ;  ■  t  r :  •  t  •  •  •  i  ■  •  ■  3007 
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HUSBAND  AND  WIFE  -  Continued. 

when  wife  may  recover  in  her  own  name 2007 

recovery  by  wife  for  fraud  on  her 2007 

recovery  by  wife  for  conversion  by  husband 2007 

recovery  by  wife  for  injury  to  her  property 2007 

action  by  wife  ag-ainst  husband 2007 

illegal  sales  of  liquor  to  husband 2007 

no  recovery  for  loss  of  wife's  services  for  failure  to  deliver 

telegram  summoning-  physician 1445 

recovery  by  husband  on  insurance  policy  of  real  estate  of 

wife .' 1532 

action  by  husband;   slander  of  wife;    special  damages;    libel 

and  slander   395 

alienation   of   affections   of   husband;    right   of   wife    to   re- 
cover      458 

physical   injuries;    husband's   recovery    for   loss    of    services 

and  society  of  wife;  loss  of  earnings 316 

physical  injuries;   husband  cannot  recover  for  wife's  suffer- 
ing      317 

physical  injuries;  loss  of  time;  married  woman 318,     319 

physical  injuries;    wife's  right  to  recover  not  precluded  by 

husband's  right   320 

physical    injuries;    sale    of    laudanum    to    married    woman; 

recovery  by  husband  for  loss  of  services;  case 321 

physical  injuries;  injury  to  wife;  expenses  for  medical  treat- 
ment recoveri.ble  by  husband 322 

physical  injuries;   recovery  for  services  of  husband  in  nurs- 
ing injured  wife   333 

physical  injuries;  recovery  for  services  of  daughter  as  nurse. .     334 
physical  injuries;  expenses;  recovery  of,  by  married  woman. .     325 

physical  injuries;  pain  and  suffering;  married  woman 326 

physical  injuries;  imputed  negligence 174 

loss  of  services  of  wife,  physical  injuries,  verdicts  excessive 

and  not  excessive note,     214 

action  by  husband  for  injury  to  wife;  mental  suffering 225 

See  Husband;  Wife. 

HYPOTHETICAL  QUESTIONS 287 

physical  injuries.    See  Evidence. 

I. 

IDAHO, 

statutes,  damages  caused  by  death et  seq.,    725 

ILLEGAL  SEIZUEE, 

of  vessel.     See  Marine  Torts  and  Contracts. 

ILLEGITIMATE, 

child,  damages  caused  by  death. , , note,    523 
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ILL-HEALTH, 

consequent  upon  loss  by  wrongful  death 611 

ILLINOIS, 

statutes,  damages  for  causing  death et  seq.,    396 

ILLNESS, 

due  to  exposure;  passenger;  walking  to  destination 349-350 

See  Sickness. 
ILL-WILL, 

false  statements  as  to  character  to  injure  plaintiff's  busi- 
ness;  conspiracy   3235 

IMBECILITY, 

of  parents,  death   568 

IMMEDIATE  DAMAGES, 

defined 58 

IMMEDIATE  DEATH.    See  Instantaneous  death. 

IMPORTER'S  BOND, 

recovery    on    16C1 

IMPOUNDING  ORDERS, 

taxes  paid  on  funds  held  under;  remote  damages 1095 

IMPRISONMENT.     See  False  Arrest  and  Imprisonment. 

IMPROVEMENTS, 

by  vendee  of  land 1778 

sales  of  realty   1778-1780 

landlord  and  tenant  1864 

refusal  to  agree  upon  appraisers  to  determine  value  of 1864 

covenant  to  make    1865 

inducement  to  lease  property  and  to  erect  buildings,   etc.; 

fraud 2236 

misrepresentations   of  vendor;    sale 2338 

See   Actions   Affecting   Title,    etc.;    Covenants    on   Sales    of 
Realty;  Dower. 

IMPROVIDENCE, 

of  deceased   868 

IMPUTED    NEGLIGENCE.      See    Negligence    and    Contributory 

Negligence. 
INADEQUATE  CONSIDERATION.    See  Sales  of  Realty. 

INADEQUATE  DAMAGES, 

or  insufficient  damages;    defined 39 

physical  injuries    211 

damages  caused  by  death 553,  503 

insxirance 1563 

INCAPACITY, 

total  or  partial;  English  Workman's  Act;  construction  of 339 
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INCITING, 

one  to  murder,  damages  for  killing,  defenses 708 

INCOME, 

as  a  factor,  damages  for  causing  death 538,  563,  607,  859 

of  deceased  husband;   death 579 

of  deceased  wife  or  mother 580 

of  father,  dependency  on  deceased  son,  damages  for  causing 

death 587 

of  deceased,  whether  it  ceased  with  death 607 

of  child,  death   588 

See  Earnings. 

INCOMPETENCY, 

in  business,  etc.,  as  a  factor,  damages  for  causiBg  death....     563 
of  deceased,  death.     See  Competency. 

INCONVENIENCE, 

physical  injuries    181 

and  discomfort,  by  nuisance 2151 

INCREASE, 

cattle;    replevin    1228 

INCKEASED  DAMAGES, 

defined 30 

increased,  treble,  triple  or  double  damages 95,  96 

how  fixed   96 

amendment  of  complaint;  physical  injuries 205 

INCUMBRANCE, 

evidence  inadmissible  as  to,  on  property  of  beneficiary,  dam- 
ages caused  by  death 658 

warranty  of  personal  property  against 1701 

false,  etc.,  representations  that  there  are  no 2224 

covenants  against  1918 

See   Covenants   on   Sales   of   Realty;    Liens;    Mortgagor   and 
Mortgagee. 
INDEMNITY, 

defined 54 

special  damages  are,  for  specific  losses note,      13 

damages  are  indemnity   note,        3 

for  penal   consequences;    innocent  person   fraudulently   in- 
duced to  participate  in  criminal  offense 2217 

See  Sureties,  Guarantors  and  Indemnity. 

INDEMNITY  BONDS, 

recovery  on   1573 

See  Bonds. 

INDETERMINATE  DAMAGES   55 
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[References  are  to  Sections.] 
INDIANA, 

statute;  damages  caused  by  death 842-844,  852,  note,  859,     865 

statute;  railroads  and  mines;  damages  caused  by  death. 843 

INDIAN  AGENT, 

recovery  on  bond  of 1603 

INDIAN  DEPREDATIONS, 

jurisdiction  of  Court  of  Claims 1043 

INDICTMENT, 

negligence  of  common  carriers  causing  death 600 

INDIRECT  DAMAGES   note,      31 

INDORSEE.    See  Commercial  Paper. 

INDUSTRY, 

as  a  factor,  damages  caused  by  death 528,  563,  607,  648,     683 

•      799,  859,     868 

of  deceased  employee  773 

INEVITABLE  ACCIDENT  153,  154,     155 

INEXPERIENCE, 

of  deceased 867 

See  Experience. 

INFANTS.    See  Children;  Minor;  Parent  and  Child. 
INPECTUM, 

damnum  inf  ectum 50 

INFLUENCE, 

and  rank  of  defendants  immaterial;   conspiracy;   exemplary 

damages 8243 

INFORMATION, 

source  of;   libel  and  slander;  newspapers 416,    417 

INFRINGEMENT  OF  COPYRIGHT.     See  Copyrights. 

INFRINGEMENT  OP  PATENT.     See  Patents. 

IN  FUTURO, 

promise;  fraud,  deceit,  etc 2213-2215 

INHERITANCE, 

in  mitigation  of  damages  caused  by  death 555,  832 

prospect  of  inheriting  from  deceased,   death 571,   587,  650 

738,  806 

prospective  inheritance    877 

prospect  of;  Employers'  Liability  Act;  Death 779 

INHERITING.     See  Inheritance. 

INJUNCTION, 

suit  to  enjoin  seizure  of  personal  property  and  to  recover 
damages 1055 
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[Beferenoes  are  to  Sections.] 

INJUNCTION  BOND, 

when  sum  payable  in,  is  regarded  as  liquidated  damages 1338 

recovery  on 1603-1607 

recovery  generally   1603 

recovery  for  depreciation  in  value 1603 

recovery  o£  value  of  use 1603 

recovery  for  wages  paid  to  employees 1603 

injury  done  to  animals  by  exposure  to  weather 1603 

loss  of  sales   1603 

mitigation  of  damages   1604 

recovery  of  interest   1605 

expenses  in  actions  on 1606 

recovery  of  attorney's  fees 1607 

INJURED  PEKSON.    See  Eelease. 

INJUEIA, 

absque  damnum  74 

damnum  sine  injuria  esse  potest 52 

sine  damno  56 

INJUEIA  SINE  DAMNO, 

liability 74 

INJUEIAE, 

damnum  injuriae  actio    47 

INJUEIES, 

damages  synonymous  with  2 

INJUEY, 

to  land;  damage  feasant 45 

negligence  contributing  to  note,      63 

physical;  pain  and  suffering 215 

or  disease;  effect  of;  pain  and  suffering 217 

permanent ;  prospective  loss 243 

exhibiting,  to  jury 297 

whether  verdicts  excessive ;  assault  and  battery 380 

extent  and  character  of,  damages  caused  by  death 683 

or  damage  essential  to  recover  for  conspiracy 2231 

See  Admiralty;  Animals;  Assault  and  Battery;  Children; 
Combinations  and  Conspiracies;  Death;  Expenses;  Hus- 
band and  Wife;  Libel  and  Slander;  Physical  Injuries. 

INJUEY, 

wilful.  See  Negligence  and  Contributory  Negligence;  Pain 
and  Suffering;  Parent  and  Child;  Personal  Injury;  Physi- 
cal Injuries;  Releases;  Wilful  Injury. 

INJUEY  TO  PEELINGS, 

mental  suffering;  civil  damage  acts 474 

INNKEEPEE, 

liability  for  damages 1925 
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[Beferences  are  to  Sections.] 
INNOCENT  PERSON, 

Iraudulently  induced  to  participate  in  criminal  offense 2817 

INQUIEY, 

where   facts   should  have   put   plaintiff   on;    fraud   and   de- 
ceit,  etc 2215 

INQUIllY  OF  DAMAGES, 

writ  of   57 

INQUISITION  OP  DAMAGES, 

jury 43 

INSANE  CHILD, 

tort   by    2009 

INSOLVENCY, 

bond  of  assignee  in 1576 

INSPECTION, 

of  premises;  covenant  to  permit 1874 

See  Sales  of  Personalty. 
INSPECTOR, 

of  oil;  fraud  or  negligence  of 2095 

INSTALMENTS, 

counterclaim  in  action  by  contractor  for  failure  to  pay 1395 

sale  of  personalty  to  be  paid  in 1660,  1661,  1662 

breach  of  contract  by  vendee  to  pay  in 1781 

INSTANTANEOUS  DEATH   623 

conscious     suffering;     preliminary    remarks;     instantaneous 

death 902 

common  law;   instantaneous  death 903 

interval  between  injury  and  death;  medical  expenses  and  loss 

of  business;  action  on  contract 904 

when  instantaneous  death  does  not  preclude  recovery 905 

when  instantaneous  death  precludes  recovery 906 

pain  and   suffering  of   deceased;    injury   and   death   at  sub- 
stantially same  moment,  or  inseparable 907 

survival  without  or  with  consciousness  or  conscious  suffer- 
ing      908 

instantaneous  or  immediate  death;  conscious  suffering 909 

conscious   suffering;    Massachusetts   decisions   and   opinions; 

instantaneous  death  910-911 

See  Admiralty. 
INSTITUTION, 

State  institution  may  be  sued 65 

INSTRUCTIONS, 

and  jury;   generally 110 

as  to  exemplary  damages 146 

physical  injuries    206-209 

amount  of  recovery;  physical  injuries 207 
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[References  are  to  Sections.] 

INSTBUCTIONS—  Continued. 

"  such  sum  as  will  compensate,"  "  fair  and  just  compensa- 
tion,"  "fair  and  reasonable  compensation" 208 

measure  of  damages;  physical  injuries 209 

physical,  moral,  etc.,  loss  of,  by  children;  damages  caused 
by  death 568,  582,  666,     764 

■violation  of,  by  auctioneer 2051 

violation   of,  by  attorney 2083 

violation  of,  by  agents,  etc.    See  Agents,  etc. 

to  jury.     See  Death;  Jury; 

INSUBORDINATION, 

of   seamen    933 

INSUFFICIENCY, 

or  defect  in  railroad,  damages  caused  by  death 679 

INSULT, 

or  injury  by  third  persons  to  passenger 355 

INSURANCE 1463-1562 

amount  of  recovery  —  adjustment  —  damages  —  measure   of 

damages  —  generally 1463 

distinction  between  the  amount  recoverable  and  damages ...  1464 

"  damage,"   qualified   by  contract 1465 

adjuster  and  adjustment  —  agents  or  brokers 1466 

agreements  affecting  losses  or  adjustments  —  damages 1467 

apportionment  —  proportionate  amounts  —  several  insur- 
ances—  separate   articles   or   subjects 1468 

proportionate    amount  —  other    insurance  —  of    interest    or 

value  —  concurrent  insurance  —  amount  of  recovery 1469 

fraudulent  inducement  to  take  out  a  policy 1470 

valid  contract  made  and  premium  tendered  and  refused  — 

whole   amount   of  loss  recoverable 1471 

insolvency  —  broker  procuring  invalid  insurance 1472 

failure  to  procure  policy  —  building  erecting  —  negligence..  1473 

breach  of  contract  by  lessee  to  insure  building 1474 

lessee  is  not  entitled  to  share  in  insurance  moneys 1475 

refusal  to  issue  policy  —  paid-up  policy 1476 

refusal  to  allow  assignment  —  perpetual  policy 1477 

assignment  of  policy  —  set-off  —  dedvietions    1478 

wrongful  cancellation  or  termination  of  policy 1479 

wrongful  cancellation  or  termination  of  policy  —  refusal  to 

receive  premiums  or  to  continue  policy 1480 

mutual  benefit  associations,  etc. —  wrongful  expulsion 1481 

refusal  to  pay  loss  —  penalty  —  attorney's  fees 1482 

mutual  benefit  associations,  etc. —  failure  to  levy  assessment,  1483 
effect  of  valued  policy  —  value  stated  in  application  —  over- 
valuation  1484 
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[Beferences  are  to  Sections.] 
INSURANCE  —  Continued. 

valued  policy  law  —  statute  supersedes  policy  —  stipulation 

as  to  amount  recoverable 1483 

loss   of   goods    by   fire  —  master's   report    as    to    value    of  — 

great  weight,  etc ' 1486 

estimate  of  value  before  and  after  fire  —  when  inclusive  of 

goods  totally  destroyed  1487 

fire  risk  —  sale  of  goods  at  auction  —  how  far  evidence  of 

value 1488 

breach  of  contract  by  —  insolvency  of  insurers  —  deductions 

—  set-ofE : 1489 

termination  of  insurer's  business  and  transfer  to  new  com- 
pany —  measure  of  damages  to  insured 1490 

wrongful  diversion  of  trust  funds  of  fraternal  order 1491 

marine   insurance  —  generally    1493 

marine     insurance  —  collision  —  negligence  —  repayment  — 

damages   paid   by   insured 1493 

marine  insurance  —  adjustment  —  usage   1494 

marine  insurance  —  abandonment  and  total  loss 1495 

constructive  total  loss  —  allowance  for  custody  during  re- 
pairs of  vessel   1496 

marine  insurance  —  partial  loss  —  recovery  and  damages  — 

expenses 1497 

general  average  —  adjustment  —  generally    1498 

general  average  —  what  and  who  included  or  liable 1499,  1500 

general  average  —  what  and  who  included  or  liable  —  other 

sacrifices  and  expenses    1501 

general  average  — •  what  does  not  contribute  and  is  not  liable, 

1502,  1503 
general  average  —  what  does  not  contribute  and  is  not  liable 

—  other  sacrifices  and  expenses 1504 

marine   insurance  —  aggregation   of   losses 1505 

marine  insurance  —  concurrent  causes  of  loss  —  discrimina- 
tion —  apportionment  —  predominating  liability  —  loss   by 

fire 1506 

technical  particular  —  average  loss    1507 

marine  insurance  —  one-third  new  for  old 1508 

marine    insurance  —  ship  —  recovery    and    damages  —  collis- 
ion —  expenses  —  value 1509,  1510 

marine    insurance  —  cargo — recovery    and    damages  —  pre- 
mium —  personal      effects  —  expenses  — •  shipowner  —  total 

loss  —  value 151] ,  1512 

marine  insurance  —  collision  —  recovery  by  underwriters  — 

cargo 1513 

interest  in  goods  on  deck  —  valued  policy  —  liquidated  dam- 
ages—  total  loss — ^  deduction  by  settlement 1514 
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[References  are  to  Sections.] 
INSURANCE—  Continued. 

marine  insurance  —  memorandum  articles  ^  salvage  —  total 

loss 1515 

marine     insurance  —  salvage  —  policy     valuation  —  expendi- 
tures    1516 

marine    insurance  —  freight     profits  —  recovery     and     dam- 
ages —  deductions  —  total  loss  1517,  1518 

marine  insurance  —  ship,  cargo  and  freight  —  damages 1 319 

fire   risk  —  buildings  —  deterioration  —  total   loss  —  "  virholly 

destroyed  " —  "  totally  destroyed  "    1530 

fire  risk  — partial  loss- 1521 

fire  risk  —  rebuilding  and  repairs  —  damages  for  delay  —  in- 
sufficient repairs  —  completion  by  insured 1523 

fire  risk  —  cost  of  producing  the  property 1523 

fire  risk  —  personal  property,  goods,  etc 1524 

fire     risk  —  concurrent     insurance  —  proportionate     amount 
stipulated  —  no    deduction    of    amount    in    settlement  — 

other  insurers  1525 

failure  to  save  or  protect  property  —  putting  out  fire  —  sep- 
aration of  damaged,  etc.,  goods 1526 

fire   risk  —  salvage  —  goods   carried   with   new   stock  —  pro- 
portionate expense   of   sale 1527 

fire  risk  —  trustee  under  deed  —  agreement  as  to  amount  of 

loss  not  binding   1528 

mortgagor  and  mortgagee   1529 

subrogation  ^ — extent  of  indemnity  —  settlement  1530,  1531 

husband's    interest    in    rea]    estate  —  tenant    by    curtesy  — 

estimation  of  loss    '. 1533 

interest  of  life  tenant  —  measure  of  recovery  —  proof 1533 

ground  rents  —  insurance  —  non-completion  of  building 1534 

insurance  of  crops  —  recovery  —  deductions   i  535 

void  life  insurance  —  forfeiture   1536 

mutual  benefit  associations,   etc. —  judgment  —  deductions..   1537 

employer's   liability  —  insurance  —  expenses    1538 

elevator  insurance  —  profits  —  deduction  of  pool  earnings...   1539 

of  live  stock   1540 

credit    insurance  —  insolvency,    etc.,     of    debtors  —  loss     of 

debts 1541 

deductions  —  set-off 1542 

interest  on  amount  of  loss 1543 

when  amount  due  and  payable  —  when  interest  attaches  — 

award 1 544 

attorney's  fees  —  policy  as  collateral  with  power  to  sell  and 

pay  expenses 1 545 

insurance  —  recovery  and  damages  —  negligence    1546 

judgment  for  full  amovint  of  certificate 1547 

amount  recoverable  held  in  trust  —  compress  company 1548 
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[References  are  to  Sections.] 
INSURANCE  —  Continued. 

set-off  where  life  policy  proceeds  not  absolute  trust  fund. . . .  1549 
action  by  insurer  for  homicide  —  civil  damages  —  recovery 

back  of  insurance  paid 1550 

settlement  procured  by  threats  —  damages  and  counsel  fees,  1551 

reinsurer  —  proportionate  amount   1552 

defenses  —  generally 1553 

defenses  —  proofs  of  loss  —  fraud,  etc.,  in  respect  to 1554 

defenses  —  appraisement  —  arbitration 1555 

defenses  —  negligence 1556 

defenses  —  destruction  of  property  by  assured  —  murder  by 

beneficiary  or  assignee  —  death  by  assured's  criminal  acts,  1557 

defenses  —  suicide  —  suicide  not  a  violation  of  law 1558 

evidence  —  value  —  extent   and   character    of   loss  —  amount 

of  recovery  —  expert  and  non-expert  testimony 1559-1561 

excessive  and  inadequate  damages  —  decisions 1563 

defense;  mitig-ation;  damages  caused  by  death 554,  593,     705 

724,  765,  821,     897 

evidence  of,  in  actions  for  loss  by  death 554 

in  reduction  of  loss;  marine  torts  and  contracts 1005 

salvage  as  affecting-  loss  or  damages 1020 

conversion  of  policy  of 1132 

unauthorized  settlement  by  company  with  guardian 1132 

breach  of  covenant  to  insure 1873 

agreement  to  procure  —  nominal  damages 1901 

unaxithorized  surrender  of  policy  by  pledgee 1933 

stipulation  by  carrier  as  to 1985 

unauthorized  surrender  by  agent  of  policy  to  insurers 2046 

failure  to  keep  goods  insured  —  agents,  etc 3054 

damages  by  fires  negligently  set  should  not  be  reduced  by 

insiirance  money  3121 

See  Death;   Release. 

INSURANCE  AGENT, 

unauthorized  surrender  by,  of  policy  to  insurers 3046 

INSURED.    See  Insurance. 

INSURER.     See  Insurance. 

INSURGENT, 

parties;   restraints  of;   demurrage 983 

INTELLECTUAL, 

training  of  children  in  schools,  death  of  parent 731 

INTELLIGENCE, 

as  a  factor,  damages  causing  death 563 

of  deceased  child  585,     732 

See  Mental  Condition, 
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[References  are  to  Sections.] 
INTEMPEEANCE, 

of  deceased   868 

See  Sobriety. 
INTENTION, 

assault  unintentionally  committed  367 

criminal  intent,  death  by  wrongful,  etc.,  act 675,     679 

See  Death. 

of  vendee  to  evade  payment;   fraud,  etc 2237 

to  deceive;   fraud,  deceit,  etc 2213-2215 

to  injure,  conspiracy    2231 

INTEREST, 

not  recoverable;  physical  injuries 193 

recovery  of;  damages  caused  by  death 595,     894 

computation  of,  annuity  tables 894 

of  ovyner  of  vessel,  time  when  value  of  taken;  limitation  of 

liability  statutes    1032 

wrongs  affecting  personal  property 1039 

allowance  of;   negligent  killing  of  animals 1058 

on  value  of  animals  killed 1063 

on  value  of  property;  wrongful  attachment,  levy  or  seizure. .  1085 
part  or  special,  in  property;  wrongful  attachment;   levy  or 

seizure 1097 

in  action  for  conversion 1118 

as  damages  in  replevin 1223,  1227 

on  profits ;  infringement  of  patents 1265 

on  money  invested  in  plant  by  one  infringing  patent 1266 

in  action  to  recover  for  breach  of  contract 1286 

where  damages  are  liquidated 1314 

breach  of  contracts  to  pay  money 1358 

on  amount  of  loss;  Insurance 1543,  1544 

in  actions  on  bonds 1565 

on  appeal  and  supersedeas  bonds 1575 

in  action  on  attachment  bonds 1578 

recovery  on  contractor's  bond 1588 

recovery  upon  injunction  bonds 1605 

sales  of  personalty    1678 

on  price  of  goods  paid  at  time  of  delivery 1694 

on  amount  recovered  for  breach  of  warranty  of  sale  of  per- 
sonalty    1699 

breach  by  vendor   1737,  1738,  1742 

breach  of  contract;  sale  of  realty 1784 

from  date  of  eviction  when  breach  of  covenant  partial 1808 

on   amount   paid   by   purchaser   in   asserting    or    defending 

under  covenant    . . . .' 1831 

breach  of  covenants  on  sales  of  renlty 1837 

with  relation  to  mesne  profits     sale  of  realty. .  ,   1838 
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[References  are  to  Sections.] 

INTEREST—  Continued. 

period    of    computation;    breach    of    covenants    on    sales    of 

realty 1839 

for  delay  in  payment  of  money  due  for  use  and  occupation. .  1863 
when  damages  not  limited  to,  for  refusal  of  mortgagor  to 

make  loan  1894 

on  value  of  goods  lost  by  innkeeper 1938 

injury  to  goods  by  carrier 1964 

on  value  of  goods  lost  or  destroyed  by  carrier 1970 

actions  on  commercial  paper 1989 

on  damages  for  wrongful  discharge 2019 

actions  against  officers  of  corporations 2067 

in  actions  against  officers  of  corporations  and  promoters 2076 

recovery  of,  on  money  collected  by  attorney 2080 

in  action  against  sheriff 2100 

allowance  of ;   eminent  domain 2197 

allowance  of,  judgment  fraudulently  assigned 2212 

refusal  to  convey  land;  fraud 2223 

allowable;   boycott;   trade  union;   injury  to  business,  etc...  2240 

when  and  when  not  recoverable;  conspiracy 2253 

See  Marine  Torts  and  Contracts. 

INTEEMEDIATE  CAUSE, 

direct  damages 15,  note,  15,  16,  note,      16 

INTERNAL  REVENUE  COLLECTOR, 

recovery  on  bond  of 1608 

INTERSTATE  COMMERCE, 

Anti-Trust  Act  is  intended  to  affect 3237 

INTERSTATE  COMMERCE  ACT, 

treble  damages;   how  computed  or  fixed 3236 

conspiracy;   common  carriers note,  "'opinions,"  etc.,  2253 

INTERSTATE  FREIGHT, 

railroads  compelled  to  refuse  to  accept;   combinations  and 

conspiracies 2332 

refusal  to  handle;  conspiracy note,  "opinions,"  etc.,  2253 

INTERMEDIATION, 

of  employees ;   strikers'  acts 2238 

See  Threats. 

INTOXICATING  LIQUORS, 

civil  damages    7 

See  Civil  Damage  Acts. 

INTOXICATION, 

as  defense;   damages  caused  by  death 790,     896 

See  Sobriety. 
INVESTIGATION, 

duty  of  plaintiff;    fraud,   deceit,   false  representations   and 
concealment.   .    ,    ..,...,....,,,...,..., • . . ,  3215 
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[Beferences  are  to  Sections.] 
INVESTMENTS, 

of  deceased  employee  772 

by  trustees  2104 

IOWA, 

statute;  damages  caused  by  death 842,  844,  855,  note,     859 

lEON  ORE, 

vendor's  fraudulent  representations  that  land  contained 2231 

IRKIGATING  DITCH, 

destruction  of  2130 

lEEIGATION, 

breach  of  contract  to  furnish  water 1374 

diversion  of  water  used  for 2144 

J. 

JAW, 

fracture  of,  verdicts  excessive  and  not  excessive note,    214 

JOINT, 

and  several  damages  defined  31 

JOINT  ADVENTURE, 

fraudulently  inducing  purchase  as  a;  misrepresenting  price,  2220 

JOINT  DAMAGES, 

defined 31 

JOINT  PUECHASEES, 

fraud  and  deceit  by  one  against  the  other 2220 

JOKE, 

false  statement  made  as  a  practical 2216 

JUDGE, 

general  damages   11 

JUDGES.     See  Public  Officers. 

JUDGMENT, 

demands  arisen  since  commencement  of  suit note,      61 

remittitur     of     part     of     excessive     damage;      physical     in- 
juries    213,     214 

for  parent  in  behalf  of  child  not  bar  to  action  for  loss  of 

services 301 

death  before  or  after 493 

damages  for  causing  death  assessed  on  affirmance  of 641 

injunction;   res  adjudicata  suit  for  damages 1055 

conversion  of    1105 

breach  of  contract  to  purchase 1676 

against  client  through  attorney's   negligence 2079 

loss  of,  by  attorney 2083 

effect  of  prior  judgment  rendered  for  defendant  in  action 
for  nuisance 21S5 
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[References  are  tO;  Sections.] 
JUDGMENT — Continued. 

f;ra,udnlently  assigned  S212 

bar  of;  conspiracy  3251 

See  Excessive  or  Unreasonable  primages; .  Eeleases. 
JUDGMENT-ROLL, 

conclusive  in  action  on  bond;  action  against  city. 273 

JUDICIAL, 

duties  and  povcers;  liability 65 

povyers;  breach  of  legal  duty;  liability 65 

JUDICIAL  SALE, 

rights  and  liability  of  purchaser  at 1674 

breach  of  contract  by,  purchaser  at 1767 

JURISDICTION, 

federal;  death 504,  505,  507,  508,  509 

extra-territorial;   death   504,  505,  508,  509 

injury  to  seamen   933 

of  Court  of  Claims;  Indian  depredations 1043 

See '  Admiralty. 
JURY, 

general,  damages   11 

psospective  damages  note,  17 

in  question  of  damai_es;  writ  of  assessment  of 43 

writ  of  inquiry  of  jiamages 57 

question  of  duty  for 64 

duty,  a  question  for 64 

proximate  cause 86 

and  instructions;    generally -. 110 

amount  of  exemplary  damages  in  discretion  of 145 

amount  of  exemplary  damages  matter  of  discretion  with. . . .  145 

negligence  a  question  for 152 

negligence  for   152 

exhibiting  injuries  to   297 

damages   in    discretion  .of;    excessive    verdicts;    measure    of 

damages;  libel  and  slander 386 

only  one  .libelous  charge  submitted  to  —  proof  of  the.  other 

in  mitigation;  allegation  of  two  libelous  charges 424 

CD]istitutipna,lity   of .  statute,   penalty,   death   by   wrongful, 

etc.,  act   675 

damages  for  causing  death 562,  647,  681,  770 

discretion  and  judgment  of;  damages  caused  by  i  death 527 

727,  728 

evidence;   damages  caused  by  death 732 

and  instructions,  damages  for  causing  death 527,  605,  606 

681,  827 
refusal  to  charge;  injury,  etc.,  to  animals;  speculative  dam- 

.»ges 1062 

See  Desith, 
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JUS, 

defined note,      63 

"  JUST  DAMAGES," 

damages  caused  by  death 846 

JUSTICE  OF  THE  PEACE, 

recovery   on  bond   of 1609 

JUSTIFICATION, 

plea  of  truth  as;   when  damages   aggravated  thereby;    libel 

and  slander   400-401 

libel  and  slander   411 

defenses;  damages  for  causing  death 558 

self-defense  as,  damages  caused  by  death 558 

damages  for  killing  another 594 

See  Exemplary  Damages. 

K. 

KANSAS, 

statute;  damages  caused  by  death 842-844,  859,  note,     878 

KENTUCKY, 

statutes;  damages  caused  by  death note,  845,  848,  849,     851 

857,  882,  886,     888 
KILLING, 

negligent  killing  of  animals.     See  Animals, 
negligent  or  vyrongful.     See  Death. 
KIN, 

next  of,  death  S70 

See  Collateral  Kindred;   Next  of  Kin. 
KINDNESS, 

and  affection  of  deceased,  death 568 

KINDEED, 

ties  of,  support,  death 568 

See  Collateral  Kindred;   Lineal  Kindred. 
KNOWLEDGE, 

sale  of  liquor  by  employee  without  defendant's,  no  defense; 

civil  damage  acts 477 

and  consent  of  plaintifE  to  sale  may  be  defense;   civil  dam- 
age acts  481 

want  of;  limitation  of  liability  statutes 1031 

of  falsity  of  statement;  fraud  and  deceit 2213-2215 

L. 
LABOR, 

diminish  ed  capacity   227 

loss  of,  libelous  article  concerning  member  of  Legislature. . .     389 
ability,  capacity  and  disposition   of  deceased   to,   and  char- 
acter of  employment 607,  727,  729,  799,  853,  867,     868 
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LABOR  —  Continued. 

ability  to;   deceased  employee 773 

ability  of  deceased  child  to  labor 585 

expended  on  converted  property 1121,  1133 

expended  on  property;    replevin 1336 

breach  of  contract  to  permit  payment  on 8259 

See  Physical  Injury;   Work. 

LABOEER, 

skill,  etc.,  of,  as  a  factor,  damages  caused  by  death 538 

LABORERS, 

strikes  of;    demurrage 988 

LABOR  ORGANIZATIONS, 

threats  to  withhold  labor;  combinations  and  conspiracies..  3333 
refusal  to  admit  non-union  men  to  membership;  conspiracy,  3232 

LAMBS, 

premature  death  by  weather 1078 

escape  of  buck  lambs  among  ewes 1073 

LAND, 

injury  to;    damage   feasant 45 

of  abutting  owners,  statute  as  to  keeping  highways  in  re- 
pair does  not  extend  to note,      63 

duty  of  owner  of,  to  trespassers  or  volunteers 64 

owner  hurting  another  on,  liability  for  injury 64 

flooding  of;   liability 65 

sic  utero  tuo  in  alienum  non  laedus 67 

contracts  to  cultivate  on  shares 1345 

breach  of  agreement  to  locate  and  survey 3033 

part  owner  of,  fraudulently  inducing  another  to  join  in  pur- 
chase of;   concealment   3220 

fraudulently  inducing  another  to  join  in  purchase  and  share 

profits;  option;  misrepresentation  as  to  price 2320 

vendor's  fraud  as  to  quality,  condition,  value,   price   paid, 

location  or  quantity  of;  failure  of  title 2221 

refusal  to  convey;   fraud 2323 

sale  of,  or  contract  to  survey;  fraudulent  misrepresentation 

and  fraud   2223 

exchange  of;   fraud   2223 

false,  etc.,  representations  that  there  are  no  incumbrances,  2324 

sale  of;  conspiracy  to  defraud;   excessive  valuation 2347 

exchange  of  stock  for;   conspiracy  to  defraud 3247 

See  Mortgagor  and  Mortgagee;  Riparian  Rights,  etc.;   Sales 
of  Realty;  Wrongs  to  Realty,  etc. 

LANDLORD  AND  TENANT, 

double  damages  where  goods  distrained  for  rent  and  re- 
plevied by  tenant   1236 

breach  of  contract  by  lessee  to  insure  building 1474 
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LANDLORD  AND  TENANT  —  Continued. 

covenant  for  possession  and  enjoyment;  .refusal,  failure,  etc., 

to  deliver  possession;  what  damages  recovei-able 1841-1843 

what  damages  not  recoverable 1843 

speculative  damages  not  recoverable 1843 

consequential  losses  in  business  not  recoverable 1843 

evidence  of  ofEer  to  purchase  lease  not  admissible 1843 

when  Interest   not  recoverable 1843 

loss  of  profits   1843 

refusal  of  lessor  to  execute  lease 1844 

compensatory  damages;  refusal  of  lessor  to  execute  lease...  1844 

loss  of  bargain ;  refusal  to  execute  lease 1844 

profits;  refusal  of  lessor  to  execute  lease 1844 

covenant  for  quiet  enjoyment 1845 

mesne  profits 1845 

profits;   covenant  for  quiet  enjoyment 1845 

damages  for  eviction;  generally 1846-1848 

evidence  of  rental  value;  eviction 1846 

recovery  of  rental  value;  eviction 1846 

treble  damages  for  unlawful  eviction 1846 

special  damage  for  eviction 1847 

expense  of  removal ;  eviction 1847 

loss  of  time;   eviction 1847 

recovery  for  pain  and  sufEering;  eviction 1847 

injury  to  health ;   eviction 1847 

injury  to  pride ;   eviction 1847 

recovery  for  mental  anguish;  eviction 1847 

value  of  buildings  erected;  eviction 1847 

loss  of  crops;  eviction 1847 

injury  to  goods;  eviction 1847 

profits;  injury  to  business 1848 

damages  from  alterations,  repairs  and  other  acts  of  lessor; 

unlawful  dispossession;   constructive  eviction 1849 

covenant  to  protect  against  prior  incumbrances 1850 

covenant  as  to  repairs  by  lessor 1851-1853 

loss  of  water  power;    breach  of  covenant  as  to  repairs  by 

lessor  .  .  1851 

value  of  use;  breach  of  covenant  as  to  repairs  by  lessors 1851 

rental  value;  breach  of  covenant  as  to  repairs  by  lessor 1851 

remote,  etc.,  damages;  profits 1852 

discomfort;  breach  of  covenant  to  repair 1852 

personal  injuries;  breach  of  covenant  to  repair 1853 

sickness;  breach  of  covenant  to  repair 1852 

injuries  to  health;  breach  of  covenant  to  repair 1853 

remote  damages;  covenant  by  lessor  to  repair 1853 

fences;  covenant  as  to  repair  of 1852 

mitigation  of  damages;  breach  of  covenant  to  repair 1853 


INDEX. 


2533 


[References  are  to  Sections.] 
LANDLORD  AND  TENANT  —  Continued. 

injury  to  furniture;  breach  of  covenant  to  repair 1852 

profits;  breach  of  covenant  as  to  repairs 1853 

interruption  of  business;  breach  of  covenant  to  repair 1852 

interference  with  possession;  interruption  or  termination  of 

lease;  speculative  damages;  profits 1853 

sale  of  leased  premises  by  lessor 1854 

covenant  as  to  letting  adjoining  premises  for  certain  uses..   1855 
nominal  damages  for  breach  of  covenant  as  to  letting  ad- 
joining premises   1855 

covenant  to  furnish  heat 1856 

rental  value  recoverable  for  breach  of  covenant  to  furnish 

heat 1856 

covenant  to  surrender  may  preclude  recovery  of  damages...   1857 

covenant  as  to  renewal 1858 

recovery  of  profits  for  breach  of  covenant  to  renew 1858 

rental  value;  breach  of  covenant  to  renew  lease 1858 

defects  in  things  leased 1859 

injury  to  goods  by  defect  in  thing  leased ; .  1859 

overflow  of  tank 1859 

defective  roof   1859 

agreements  or  leases  on  shares 1860 

refusal  of  possession;  lease  on  shares 1860 

harvesting  of  crops   on  shares 1860 

ejection  of  tenant  on  shares 1860 

lease  on  shares  with  reservation  of  right  to  sell 1860 

remote  or  conjectural  damages;  lease  on  shares 1860 

lease  on  shares;  agreements  to  furnish  seed 1860 

contract  by  lessor  to  furnish  seed 1861 

right  of  tenant  to  remove  mantels,  etc 1862 

right  of  tenant  to  remove  grates 1862 

counterclaim  in  action  for  rent note,  1862 

money   due   for   use   and   occupation;    interest   for   delay   in 

payment  of 1863 

improvements;   generally  1864-1865 

refusal   to    agree    upon   appraisers    to    determine    value    of 

improvements 1864 

covenant   to  make  improvements 1865 

agreement  by  assignee  of  leasehold  to  drill  oil  well 1865 

agreement  by  lessor  to  furnish  machinery 1865 

opinion   evidence   as   to   damage   resulting   from   failure    of 

lessor  to  make  improvements 1865 

lessee's  breach  of  contract  to  lease;  profits 1866 

lessee's  breach  of  contract  to  lease;  consequential  damages..   1866 

where  premises  are  relet  after  abandonment  by  lessee 1866 

breach  of  parol  agreement  to  lease;  nominal  damages 1866 
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[Beferences  are  to  Sections.] 
LANDLORD  AND  TENANT— Continued. 

lessee's  breach   of  contract   to   lease;    measure   of   damages 

generally 1866 

ultra  vires  lease;  repudiation  of 1867 

duty  to  lessen   damages;    contributory  negligence;    repairs; 

refusal  or  failure  to  give  possession ;  eviction 1868 

repairs 1868 

refusal  or  failure  to  give  possession 1868 

~  eviction 1868 

duty  of  tenant  to  lessen  damages 1868 

failure   of   lessor   to    make    repairs;    remote,    contingent   or 

speculative  damages    1868 

—  breach  of  agreement  to  heat  rooms;  duty  of  tenant 1868 

duty  of  tenant  to  endeavor  to  sublet  the  premises note,  1868 

breach  of  covenant  by  tenant  to  make  repairs 1869 

substantial  damages  recoverable   for  breach   by   tenant   of 

covenant  to  make  repairs 1869 

covenant  by  life  tenant  to  keep  premises  in  repair 1869 

covenant  by  tenant  to  make  repairs;  injury  by  fire 1869 

covenant   as   to   repairs   by   lessee;    damages   recoverable   in 

action  during  term  of  lease 1870 

where  clause  of  re-entry  for  vpant  of  repairs 1870 

covenant  not  to  assign  or  sublet 1871 

breach  of  covenant  to  insure 1872 

breach  of  agreement  to  pay  taxes,  assessments 1873 

covenant  to  permit  inspection;  "  to  let "  sign 1874 

damages  for  holding  over 1875 

liquidated  damages  for  holding  over ,  1875 

covenant  as  to  steam;   suspension  of  rent  not  a  liquidation 

of  the  damages  sustained 1876 

profits  not   recoverable   for  breach  of   covenant   to   supply 

steam  power   1876 

no   recovery  for  repairs  rendered  necessary  by   failure  to 

furnish  steam  1876 

failure  by  lessee  to  use  amount  of  steam  contracted  for 1876 

nominal  damages  in  ejectment 1877 

nominal  daimges;  forcible  eviction  of  tenant  holding  over...  1877 

nominal  damages ;  eviction  under  paramount  title 1877 

nominal  damages  where  provision  for  re-entry  by  lessor....  1877 
nominal  damages  for  breach  of  covenant  as  to  letting  ad- 
joining premises    1877 

actual  damages,  loss,  etc.;  generally 1878 

punitive  or  exemplary  damages 1879 

liquidated  damages,   penalty 1880 

miscellaneous  covenants  and  agreements;  decisions 1881 

sale  of  crops  by  tenant  in  violation  of  terms  of  lease 1881 

breach   by   lessor   of   agreement  to   saw   logs   furnished   by 

lessee 1881 
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LANDLORD  AND  LENANT  -  Continued. 

destruction   of  buildings 1881 

injury  to  personal  property  which  is  rented 1881 

breach  of  covenant  to  stop  railroad  trains 1881 

expenses 1883,  1883 

costs ; 188S,  1883 

counsel  fees    1882,  1883 

set-ofE  in  action  for  rent 1884 

counterclaim  in  action  for  rent 1884 

recoupment  in  action  for  rent 1884 

recoupment  of  cost  of  repairs  in  action  for  rent 1885 

recoupment  for  injuries  to  g-oods  in  action  for  rent 1885 

recoupment  of  damages  generally  in  action  for  rent 1885 

recoupment;  what  allowed 1885 

recoupment  in  action  by  lessee  against  lessor 1885 

counterclaim;    what   allowed 1886-1887 

counterclaim  of  damages  generally  in  action  for  rent 1886 

counterclaim;     repairs;     repairs    accompanied    by    damages 

from  breach  of  contract 1887 

counterclaim  of  damages  for  breach  by  lessor  of  covenant 

to  repair;  action  for  rent 1887,  1889 

counterclaim  in  summary  proceedings 1887 

set-ofE,  recoupment  and  counterclaim;   what  will  not  be  al- 
lowed; generally 1888-1889 

set-ofE;  what  will  not  be  allowed 1889 

recoupment;  what  will  not  be  allowed 1890 

counterclaim;  what  will  not  be  allowed 1891 

reconvention;  what  will  not  be  allowed 1893 

evidence ;   decisions  1893 

lessee  not  entitled  to  share  in  insurance  received  by  lessor. .  1475 
recovery  by  tenant  or  lessee  where  property  taken  for  public 

use 3209 

fraud  inducing  lease  of  hotel;  waiver  of  damages;  notice  of 

fraud 2226 

false  representations  that  leased  farm  was  clean 3336 

lessee  injured  by  false  representations 3336 

lessee  injured  by  false  representations  inducing  lease  may 

sue  before  expiration  of  term 3226 

option  to  lease  on  terms  equal  to  the  highest  offered;  fraud,  3326 
false   representations  as  to  lessor's   territorial  rights;    in- 
ducing  lease    2226 

lease  of  farm  and  stock;  fraud  inducing;  no  recoverj'  where 

land  brought  more  than  it  was  worth 2236 

inducement    to    lease    property    and    erect    buildings,    etc.; 

fraud 2226 

expenses  incurred  in  purchase  of  lease  of  mine  and  in  ascer- 
taining its  condition ;   fraud,  etc 2229 
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[Beferences  are  to  Sections.] 
LANDOWNEES, 

duty  to  trespassing  children 64 

LAT.KNT  DEFECTS, 

in  Tessel;   Harter  Act. 1036 

in  petroleum;  breach  of  warranty  as  to. 1702 

LATERAL  SUPPORT, 

removal  of 2131 

injury  to  building  caused  by  removal  of 2131 

actual  loss  for  removal  of 2131 

LAUDANUM, 

sale  of,  to 'married  women;    recovery  by  husband  for  loss-^ 
of  services 321 

LAW, 

of  place,  passengers,  injurj- 331 

due  process  of,  statute,  penalty,  death  by  wrongful,  etc.,  act,    675 

See  Death, 
violation  of,  fraudulent  representations  and  sale  of  liquor ' 

license  2313 

fraud,   false   statem.ents,   etc 22i'4,'  2215 

action  at,  for  damages  by  private  person;  Anti-Trust  Act. . .  2234 
See  Common  Law. 
LAWFUL  ACTS, 

liability 67 

LAWFUL  COMBINATIONS.     See  Combinations  and  Conspiracies. 

LAWS, 

conflict  of;  death 504 

Mexican;  death 509 

LAWSUIT.    See  Action. 

LAWYER, 

loss  of  fee  by  failure  to  deliver  telegram 1433 

See  Attorneys;    Counsel  Fees. 

LEAKAGE, 

detention  of  personal  property  for  appraisement;  duties  .>..w  1047 

LEASE, 

wrongful  attachment  of 1098 

agreement  to  give  valid  lease nbte,"  1728 

on  shares 1860 

of  land,  inducement  to  take;  by  false  representations 2221 

see  Landlord  and  Tenant,  etc 1»60 

LEASEHOLD, 

sale   of,   by  trustee 2104 

LECTURE, 

breach  of  agreement  to  give 1369 
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LEG, 

loss    of,    fracture    of,    verdicts    excessive    and    not    excess- 
ive    note,    214 

LiSGACY, 

mitigation  of  damages  for  causing  death 555 

LEGAL  DISABILITY, 

persons  under;  damages 131 

exemplary  damages  against  persons  under 131 

LEGAL  DUTY, 

imposed  right  to  damages 61 

breach  of,  necessary 64 

See  Liability. 
LEGAL  OBLIGATIONS, 

distinguished  from  moral  ones 66 

"  LEGAL  OE  JUST  EXCUSE," 

penalty,  statute,  failure  to  transport  and .  discharge  passen- 
gers  at   destination 336 

LtoGAL  OH  MORAL  OBLIGATION, 

support  and  dependency;  damages  caused  by  death 613-615 

legal  right,  support  and  dependency 653,     654 

See  Death. 
LEGAL  RELATIONSHIP.    See  Death. 

LEGAL  RIGHT, 

support   and  dependency 653,    654 

See  Death. 

LEGAL  EIGHTS  AND  WRONGS, 

ubi  jus  remedium ■ 62 

LEGAL  TENDEE  ACTS.     See  Piayment. 

LEGISLATIVE  POWERS, 

municipal  corporations,  liability 65 

LEGISLATURE, 

taking  of  real  property  by;  writ  of  assessment  of  damages..       43 
libelous     article     concerning     of;     ofBcial     investigation     of 
charges;  expenses;  loss  of  time  and  labor;  case;  libel 389 

LESSEE.     See  Landlord  and  Tenant. 

LESSOR.    See  Landlord  and  Tenant. 

LETTERS, 

conversion  of 1114 

LEVY.    See-Wrongful  Attachment,  Levy  and  Seizure. 

LEX  LOCL' 

death 506 

LEX  SEMPER  DABIT  EEMEDIUM note,       62 
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LIABILITY, 

general  principles  of,  and  of  damages 60-74 

distinctions    between    damage    and    damages,    liability    and 

measure  of  damages 60 

fundamental  law;  ubi  jus  ibi  remedium 62 

fundamental  law;   ubi  jus  ibi  remedium;   violation  of  statu- 
tory duty   63 

prima  facie;  ubi  jus  remedium 63 

careless  use  of  firearms note,  63 

of  city  as  to  bridges note,  63 

railroads,  statutory  duty note,  63 

failure  to  maintain  cattle  guards note,  63 

there  must  be  a  breach  of  some  legal  duty 64 

breach  of  legal  duty;    governmental,   judicial,   discretionary 

and  police  duties  and  powers 65 

exemption  from,  for  acts  of  military  authorities 65 

Hioral  obligations,  duties  and  wrongs 66 

lawful  acts  67 

volenti  non  fit  injuria 68 

■accident   or  casualty 69 

a'     of  God;  inevitable  accident 70 

damnum  absque  injuria  generally 71,  72 

damnum  absque  injuria;  application  of  doctrine  continued..  72 

de  minimis  non  curat  lex 73 

injuria  sine  damno 74 

stipulations  exempting  carrier  from 359 

entire  damages;  abortion  by  physician;  case;   seduction 465 

who  liable,  parties,  persons,  receivers,  corporations,  munici- 
pal corporation,  damages  caused  by  death note,  522 

to  damages  to  trespassers,  licensees  and  strangers.,  note  a,  709 
and  non-liability  to  damages  of  railroad  companies  to  em- 
ployees; who  are  and  who  are  not  fellow-servants. .  note  b,  709 

limitation  of  liability  statutes 1025-1034 

limitation   of;    where   cattle    escape   from   carrier   and   are 

killed 1070 

civil,  for  damages;  conspiracy 2232 

in  solido;    boycott;    injury  to  trade   or  business;    punitive 

damages 2240 

See  Fraud  and  Deceit;   Municipal  Corporation;   Bailroad. 

LIBEL  AND  SLANDER, 

words  actionable  per  se 381 

evidence  showing  malice 382 

privileged  communications;    whole  communication  not  priv- 
ileged because  parts  are,  if  one  part  alone  actionable  per  se,  383 

nominal   damages    384 

measure  of  damages  compensatory 385 
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LIBEL  AND  SLANDER  — Continued. 

measure   of   damages  generally;    in  discretion  of   jury;    ex- 
cessive verdicts 386 

injury  to  feelings;  mental  suffering 387 

expenses;   counsel  fees 388 

libelous   article    concerning   member    of   legislature;    official 
investigation  of  charges;  expenses;  loss  of  time  and  labor; 

case 389 

injury  to  reputation 390 

injury  to  business;  Iocs  of  employment;  special  damages....  391 
charge    of    incapacity    in    profession;     allegation    of    special 

damage  not  necessary   393 

special  damages;    pleading 393-394 

special  damages;  action  by  husband  for  slander  of  wife 395 

facts   tending   to   enlarge   the   scope    of   a   libel   should   be 

pleaded 396 

exemplary  damages ;  malice 397 

exemplary  damages  may  be  awarded  though  actual  damages 

nominal 398 

exemplary  damages;  two  defendants 399 

plea    of   truth    as   justification;    when    damages    aggravated 

thereby 400-401 

exemplary  damages;  malice;  reckless  or  wanton  conduct 402 

same  subject;   newspaper  publications 403 

evidence  of  prior  statements  of  like  import;  reiteration 404 

repetition  after  recovery 405 

evidence;  social  standing  and  wealth  of  defendant 406 

exemplary  damages;    several  defendants;   malice  of  one  not 

imputed  to  others 407 

exemplary  damages;  slander  by  wife 408 

exemplary  damages;  telegraph  company;  libelous  message...  409 

exemplary  damages  as  affected  by  statute 410 

justification 411 

mitigation  of  damages  generally 413 

evidence  of  good  faith  in  mitigation;  abesnce  of  malice...  413-414 

evidence  that  defamatory  matter  was  common  rumor 415 

source    of   information,    authority    of    others;    news    agency 

matter  copied  from  newspapers 416-417 

provocation  in  mitigation 418 

same  subject;  when  insufficient 418-419 

retraction  in  mitigation 420 

exemplary  damages;    how   affected   by  rules  of   absent  pro- 
prietor of  newspaper  as  to  investigation 421 

,       evidence  as  to  bad  character  and  reputation  of  plaintiff,  433-423 
allegation   of  two   libelous   charges;    only  one   submitted   to 

jury;  proof  of  the  other  in  mitigation 434 
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LIBEL  AND  SLANDEE— Continued. 

evidence  in  behalf  of  plaintiff  as  to  his  social  position;  repu- 
tation ;   financial  condition 425 

evidence   to   shovy   sense   in   which   words   were   spoken;    to  ■ 

whom  applicable   426 

actions  against  mercantile  agencies ^ 42^ 

slander   of   title 428 

libelous  message  sent  by  agent  of  telegraph  company 1434 

liability  of  liusband  for  slander  by  wife 2004 

libelous  message  sent  by  telegraph  operator note,  2034 

injury  to  trade  or  business  by  libel 2337 

LIBEL  IN  PEESONAM.     See  Admiralty. 

LIBEL  IN  KEM.     See  Admiralty. 

LIBELS, 

in  admiralty;   ad  damnum 42 

LICENSE, 

agreement  by  crown  to  issue  and  renew 1350 

to  sell  liquor,  sale,  fraudulent  representations 2213 

LICENSEES, 

liabilitj',  etc.,  to  damages  to note  a,    709 

LICENSE  PEE, 

for  patents.     See  Patents. 
LIENS, 

lienor's  damages   1914 

damages  to  lienor  where  property  converted 1914 

damages  for  destruction  of  lien 1915 

destruction  of  lien;  defense  of  satisfaction 1915 

lienable  claims   1916 

lienable  claims;  damages  for  breach  of  employment  contract" 

and  for  wages  earned  under  statute;  distinction 1916 

damages  for  breach   of  contract  as  to   employment  not   a 

lienable    claim    1916 

mechanic's  lien  not  extended  to  damages  for  breach  of  con- 
tract     1916 

mechanic's  lien;  defective  work 1917 

damages  for  breach  of  contract  to  loan  money  to  discharge 

lien ;   allegations  and  proof 1918,  1920 

mortgage  lien  lost;   substantial  damages 1919 

agreement  to  loan  money  to  discharge   lien;    eilect   of   em- 
barrassed ciriJumstances  of  owner  of  lien 1920 

equitable  lien  to  secure  damages  resulting  from  breach  of 

contract 1921 

set-off;    mechanic's    lien    not   available   in    action    for   labor 

and  materials   1923 

counterclaim  in  action  to  foreclose  lien 1922 
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LIENS  — Continued. 

lien  not  a  counterclaim  or  subject  of 1923 

nominal  damag-es;  foreclosure  of  vendor's  lien 1933 

reconvention;  in  action  to  foreclose  mechanic's  lien 1933 

mechanic's  lien;    set-ofE 1924 

mechanic's  lien;  counterclaim 1934 

mechanic's  lien;  recoupment 1924 

liquidated  and  unliquidated  damages;   mechanic's  liens 1924 

note,  1924 

statute  as  to  mechanics'  liens 1924,  note,  1934 

lien  for  grading  and  macadamizing  public  road note,  1924 

unliquidated  damages;    mechanic's   lien;    power  of  court   of 

equity 1924,  note,  1924 

agreement  to  extinguish,  on  sale  of  realty 1760 

false  representations  that  no  incumbrances 3224 

on  land  falsely  represented  free  of  incumbrances;  attorney's 

fees  to  remove 3239 

statutory  lien.    See  Admiralty. 
LIFE, 

evidence  as  to  the  expectancy  of;  mortality  tables 267-369 

condition  of  deceased  in  life 880 

See  Financial  Condition;   Physical  Condition. 
LIFE  EXPECTANCY, 

in  physical  injury  case 367-269 

as  factor,  damages  for  causing  death 528,  540,  563,  578,     581 

624,  661,  695,  742,  811,     883 

of  deceased;  damages  for  causing  death 579,  585,  607,  648,     683 

711,  728,  733,  799,  828,  834,  859,  867,     868 

death  of  employee 783 

of  beneficiaries  or  survivors 733,  828,  834,  878,     879 

death.  See  American  Experience  Tables;  Annuity  Tables; 
Carlisle  Tables;  Death;  Encyclopaedia;  English  Tables; 
Mortality  Tables;  Mortuary  Tables;  Northampton  Tables. 

LIFE  INSUEANCE, 

defense  of,  damages  caused  by  death 554 

See  Insurance. 

LIFE  INSUEANCE  POLICY, 

conversion  of 1132 

LIFE  TABLES.     See  list  of  tables  under  Life  Expectancy. 

i  LIFE  TENANT, 

recovery  by,  on  insurance  policy 1533 

covenant  by,  to  make  repairs 1869 

LIGHT, 

breach  of  contract  to  furnish  gas  for 1347 

interruption  of  2307. 
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LIMBS, 

injury  to,  verdicts  excessive  and  not  excessive note,    214 

LIME, 

breach  of  warranty  as  to  fitness  for  plastering 1695 

LIMITATION 

of  recovery;  damages  caused  by  death 559,  737,     895 

LIMITATION  OF  LIABILITY, 

statutory;    as  to  recovery;    passenger  injury;    lex  loci   con- 
tractus       331 

carriers,  passengers  359 

by  contract;   vessels;   carriage  of  passengers 1002 

where  cattle  escape  from  carrier  and  are  killed 1070 

See  Releases. 

LIMITATION  OF  LIABILITY  STATUTES 1025-1034 

general  statement 1025 

and  their  construction,  purpose  and  effect 1026 

to  what  and  whom  applicable 1027 

non-exemption  and  exemption 1028 

effect  as  to  torts  against  other  property  or  persons  —  col- 
lisions    1029 

as  affecting  right  of  parties  to  contract 1030 

privity  or  knowledge 1031 

time  when  value  of  owner's  interest  to  be  taken 1032 

how  availed  of;   procedure 1033 

damages  or  amount  recoverable 1034 

LIMITED  LIABILITY  ACT, 

action  for  death 955 

See  Admiralty. 

LINEAL  KINDRED, 

damages  for  causing  death 723 

See  the  various  relations  under  Death. 

LINEAL  RELATION, 

damages  caused  by  death 607 

See  the  various  relations  under  Death. 

LIQUIDATED  DAMAGES  AND  PENALTY 97 

liquidated  damages   defined 33 

liquidated  damages  —  codes   34 

liquidated  damages  a  penalty;  generally 1396 

parties  ma3'  liquidate  damages 1296 

where  damages  for  a  breach  are  uncertain 1296,  1299 

principle  of  compensation  not  lost  sight  of 1396 

elements  generally  to  be  considered 1297 

whether  sum  named  is  liquidated  damages  or  penalty 1297 

where  question  doubtful 1298,  1334 

intention   of   parties 1297,  1398,  1299 
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LIQUIDATED  DAMAGES  AND  PENALTY— Continued. 

if  doubtful,  construed  as  a  penalty 1298 

presumption  as  to  sum  named 1298 

omission  to  designate  what  the  sum  is 1298 

evidence  of  extrinsic  facts  to  show  intention 1298 

where  amount  grossly  in  excess  of  actual  damages 1299 

effect  of  terms  and  language  used 1300 

designation  of  sum  as  liquidated  damages 1300 

designation  not  absolutely  controlling 1300 

designation  of  sum  as  penalty 1300 

use  of  word  "  forfeiture  " 1300 

use  of  word  "  forfeit  " 1300 

use  of  words  "  penal  sum  " 1300 

burden    of    proof    on    party    claiming    another    than    usual 

meaning 1300 

where  damages  can  be  ascertained 1301 

if  damages  can  be  computed,  sum  is  considered  as  penalty. .  1301 
actual  damages  only  recoverable  where  damage^  can  be  com- 
puted     1301 

where  damages  difficult  of  ascertainment 1303 

though    simi    designated    a    "  penalty,"    may    be    treated    as 

]ic4uidated   damages    1302 

where  sum  disproportionate  to  actual  damage 1303,  1304 

particular  instances  where  sum  held  disproportionate  to  ac- 
tual  damage    1304 

contract  with  several  provisions;   for  breach  of  some  dam- 
ages  ascertainable    1305 

sum  for  one  breach 1306 

one  sum  in  contract  to  perform  several  acts 1307 

sum  for  each  particular  breach  should  be  designated 1307 

stipulation  to  pay  larger  sum  on  failure  to  pay  lesser  sum,  1308 
parties  could  evade  usury  laws  by  stipulation  to  pay  larger 

sum 1308 

interest  measure  of  damages  for  failure  to  pay  money 1308 

sum  for  performance  of  collateral  agreement 1309 

alternative  obligation  to  perform  or  pay  sum  specified 1310 

agreement  to  return  stock  or  pay  a  specified  sum 1310 

agreement  to  deliver  deeds  or  pay  a  certain  sum 1310 

forfeiture  of  deposit 1311 

same  general  rules  control  in  case  of  deposit  as  in  ordinary 

cases 1313 

deposit  of  money  by  tenants  to  secure  performance  of  con- 
ditions  of  lease 1313 

effect  of  mutual  failure  to  perform 1313 

proof  of  actual  damages  not  necessary  where  damages  liqui- 
dated     1313 

particular  instances  of  application  of  this  rule 1313 
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LIQUIDATED  DAMAGES  AND  PENALTY  —  Continued. 

interest  on   amount  specified , 1314 

set-ofE 1315 

contracts  not  to  engage  in  business 1316 

to  what  extent  contracts  not  tq_ engage  in  business  are  valid,  1316 

such  contract  must  not  be  contrary  to  public  policy 1316 

contracts  not  to  engage  in  business;  cases 1317 

in  contract  of  employment 1317,  131.8,  1319 

for  failure  of  employee  to  give  notice  of  leaving 1318 

sum  deposited  by  a  conductor 1319 

forfeiture  of  all  wages  for  failure  to  give  notice  of  leavipg 

held  a  penalty 1319 

contracts  of  sale;    personalty 1320 

contract  to  deliver  cattle 1319 

contract  to  deliver  specified  number  of  bales  of  cotton 1320 

contract  to  deliver  sheep 1320 

contracts  of  sale;   realty 1321 

agreement  to  deliver  deeds  and  a  search  by  certain  time 1321 

for  breach  of  covenant  to  convey  by  a  certain  day 1321 

breach  of  covenant  to  erect  houses 1321 

agreement  to  furnish  abstract 1321 

contracts  of  sale;  realty;   sum  deposited 1322 

stipulation  in  mortgage  for  attorney's  fees 1323 

provisions  in  leases 1324 

to  secure  lessees  in  possession  of  premises 1324 

where  sum  deposited  by  lessee  has  been  treated  as  a  penalty,  1324 

deposit  by  lessee;  only  breach  non-payment  of  rent 1324 

daily  payments,  on  failure  to  promptly  perform 1325,  1326 

daily  payments,  on  failure  to  promptly  perform 1325,  1326 

monthly  payments,  on  failure  to  promptly  perform...   1325,  1326 

where  intent  to  guard  against  injurious  delay 1325 

for  retention  of  possession  after  expiration  of  lease 1326 

provisions  in  case  of  delay;  generally 1327 

delay  in  performance  of  contract  to  construct  a  railroad 1327 

damages  for  delay  liquidated;  apportionment 1328 

delay  beyond  time  specified  to  complete  building 1328 

where  completion  prevented  by  party  seeking  to  rerover. . . .  1328 

retention  of  certain  per  cent,  on  work  done 1329 

actual  damages  for  delay  in  completion 1329 

where  government  annuls  a  contract 1329 

provision  in  municipal  ordinance  granting  franchise 1330 

provision  for  breach  of  composition  between  creditors 1331 

sum  in  bond  to  obey  injunction 1332 

when  sum  in  bond  regarded  as  liquidated  damages 1332 

question  of  damages  recoverable  on  penalty  for  jury 1333 

question  for  court  whether  sum  penalty  or  liquidated !  dam- 
ages   , . , , 1333 
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LIQUIDATED  DAMAGES  AND  PENALTY  —  Continued. 

liquidated  damages  or  penalty;  general  conclusions 1334 

where  intention  of  parties  can  be  ascertained 1334 

disregard  of  intention  by  courts 1334 

in  case  of  doubt  regarded  as  penalty 1334 

compensatory  damages  and  not  penalty,  statute,  death  by 

wrongful,  etc.,  act 675 

charter  party;  penalty 999 

stipulation  to  refund  certain  sum  per  acre  for  deficiency  in 

acreage;  sale  of  realty 1816 

sales  of  realty 1783 

stipulation  as  to  double  the  purchase-money  for  eviction. . . .  1816 

for  holding  over  by  tenant 1875 

landlord  and  tenant 1880 

when  not  recoverable;  for  breach  of  contract  by  employee..  2031 
LIQUOR, 

conversion  of   1105 

sale  of   2007 

See  Civil  Damage  Acts. 
LIQUOR  LICENSE, 

fraudulent  representations  and  sale  of 2213 

LISTEN, 

stop,  look  171 

LITERARY  WORK, 

breach  of  contract  to  publish 1351 

LITIGATION, 

expenses  of;  false  representations  of  grantor 3229 

LIVERY  STABLE, 

action  against  owner  of,  for  nuisance 2151 

LIVE  STOCK, 

killed  by  railroad;  liability note,      63 

evidence  of  owner  as  to  value 1081 

recovery  on  insurance  policy 1540 

delay  by  carrier  in  delivery  of 1962,  note,  1962 

failure  of  carrier  to  properly  feed  and  water 1968 

failure  to  furnish  cars  or  accommodations  for 1969 

LIVING  EXPENSES, 

damages  caused  by  death 563,  note,  563,     588 

See  Death;  Eixpenses. 
LOAN, 

agreement  to  make,  to  discharge  lien 1918,  1920 

refusal  of  mortg&gor  to  make 1894 

agreement  to  make.    See  Money. 

LOCATION, 

of  land;  vendor's  fraud  as  to 2231 
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LOCOMOTIVE  ENGINEERS, 

Interstate  Commerce  Act;  conspiracy .. note  "opinions,"  etc.,  2253 

LODGING.    See  Board  and  Lodging. 

LOOK  AND  LISTEN 171 

LOSS, 

synonym  of  damage note,        1 

prospective  loss,  physical  injuries 243-246,  248,     249 

past  losses  and  recovery,  physical  injury 230 

prospective;   permanent  injury;   minor 312 

of  earnings;  loss  of  services  and  society  of  wife;   husband's 

recovery 316 

of  employment;   injury  to  business;    special  damages;    libel 

and  slander   391 

of  employment;   maliciously  causing 446 

of  support;  civil  damage  acts 473 

prospective  losses,  death  of  minor 722 

duty  to  lessen;  marine  torts  and  contracts 1005 

by  death.     See  Death, 
of  business.     See  Instantaneous  Death. 

total  loss;  collision.     See  Marine  Torts  and  Contracts;  Pecu- 
niary loss. 

LOSS  OP  BAEGAIN, 

breach  of  contract  in  sale  of  realty note,  1728,  1729,  1730 

breach  of  contract  by  vendor  of  realty 1732 

LOSS  OF  SEEVICES, 

and  society  of  wife;  loss  of  earnings;  husband's  recovery 316 

recovery  by  husband,  sale  of  laudanum  to  married  woman..     321 
See  Death;  Husband  and  Wife;  Physical  Injury;  Services. 

LOSS  OF  SOCIETY.    See  Death;  Society. 

LOSS  OP  TIME, 

earnings  and  impaired  earning  capacity 327-242 

See;  Physical  Injury. 

diminished  earning  capacity;  minor : 311 

married  woman 318,  319 

assault  and   battery,   evidence 363 

evidence ;  assault  and  battery , 363 

and  labor;  case;  libelous  article  concerning  member  of  legis- 
lature; official  investigation  of  charges;  expenses;  libel....  389 

by  parent;  death  of  child 810 

of  injured  person 869 

damages  caused  by  death " 881,  882 

injury  to  personal  property 1050 

in  action  on  injunction  bonds ,.....,  1603 

See  Physical  Injury, 
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LOUISIANA, 

statute;   damages  caused  by  death et  seq.,    834 

LOVE, 

loss  of,  damages  caused  by  death 610 

LUMBEK, 

wrong'hilly  held  under  levy;  depreciation  in  value 1089 

refusal  of  vendee  to  accept 1697 

M. 

MACHINE, 

injured;   value  1053 

MACHINERY, 

recovery  of  rental  value;  replevin 1330 

delay  in   supplying- 1638 

agreement  to  remedy  defect  on  sale  of 1684 

wrongfully   seised;    value    of   its    use    during    delay    caused 

thereby 1088 

rental  value , 1330 

breach  of  w  arranty  as  to,  on  sale 1716-1731 

breach   of  warranty;    buyer  may  return,   or  rescind,   or  re- 
cover, in  action  on  warranty,  or  recoup  damages  in  action 

for  purchase-price  1716 

special    damages    and    expenses;     breach    of    warranty    of; 

what  is  not  included 1719 

action  for  breach   of  warranty  on  sales   of  particular  ma- 

chmery 1731 

agreement  by  lessor  to  furnish 1865 

delay  by  carrier  in  delivery  of 1960 

injury  to,  by  carrier 1964 

contracts  to  construct.     See  Building  and  Construction  Con- 
tracts. 

MAGISTRATE, 

prosecuting  attorney;  advice  of;  malicious  prosecution 441 

See  Public  Officers. 
MAILS, 

breach  of  contract  to  carry 1353 

MAINTENANCE.     See  Support. 

MAJORITY, 

death  of  children 549,  635,  819,  867,     892 

of  children,  damages  caused  by  death  of  parent,  546,  748,  750,     817 
See  Children;   Death. 

MALFEASANCE, 

of  agent -  •  •  • .  3056 

p|  public  officers.    Sep  Pubjic  Ofpcers, 
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MALICE, 

evidence  showing';   libel  and  slander 382 

exemplary  damages;  libel  and  slander 397 

exemplary  damages;   reckless  or  wanton  conduct;    libel  and 

slander 402-403 

of  one  of  several  defendants  not  imputed  to  others;   exem- 
plary damages;  libel  and  slander 407 

absence  of;   evidence  of  good  faith  in  mitigation;   libel  and 

slander 413-414 

absence  of  evidence  of;  wrongful  distress 1056 

on  part  of  tax  collector 2102 

as   essential   of   conspiracy note,  2231 

effect  of,  as  to  conspiracy 2231 

procuring  discharge  of  non-union  men;  consijiracy 2233 

false   representations   as   to   character   to   injure   plaintiff's 

business;    conspiracy  2235 

driving  plaintiff  out  of  trade;  combinations  and  conspiracies,  3236 
See  Exemplary  Damages;   Malicious  Prosecution. 

MALICIOUS  ACTS, 

exemplary  damages   120 

of  servants   2034,   note,  2034 

to    injure    business;     conspiracy;     trade    unions;     inducing 
breaches  of  contract  and  preventing  making  contracts. . . .  2239 

MALICIOUS  ATTACHMENT 445,     446 

MALICIOUS  CONDUCT, 

exemplary  damages   28 

MALICIOUS  INJURY, 

to  seamen   933,  934 

MALICIOUS  INTEEFERENCEi 

by  boycott    2240 

MALICIOUSLY  KILLING, 

damages  caused  by  death 678,  749 

MALICIOUS  PROSECUTION   429-447 

generally 429 

nmlice  and  want  of  probable  cause  must  both  exist 430 

malice;  what  amounts  to;  may  be  inferred 431 

probable  cause;  what  is 432 

conviction    in    criminal    prosecution;    evidence    of    probable 

cause 433 

probable  cause;  burden  of  proof;  evidence 434 

acquittal  in  criminal  prosecution;  evidence  of  want  of  prob- 
able cause  435 

measure  of  damages;  generally 436,  437 

mental  suffering   438 

evidence  in  mitigation  of  damages , 439 
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MALICIOUS  PEOSECUTION— Continued. 

advice  of  attorney 440 

adyice  of  prosecuting-  attorney,  magistrate,  etc 441 

exemplary  damages   443 

wealth  of  defendant;  evidence;  generally 443 

of  civil  suit;  attachment 444 

where  business  unlawful  no  recovery  for  injury  to 445 

causing  person  to  lose  employment 446 

pleading 447 

MALPRACTICE, 

exemplary  damages  189 

expert  and  opinion  evidence : 284 

verdicts  excessive  and  not  excessive note,  214 

of  physician,  damages  for  causing  death 365 

expenses  occasioned  by  death 623 

physicians  and  surgeons 2039 

removal  of  attorney  for 2085 

MALTREATMENT, 

of  seamen   933,     934 

MALUM  PROHIBITUM, 

innocent  person  fraudulently  induced  to  participate  in  crimi- 
nal offense  2217 

MANAGEMENT, 

of  vessel;  Harter  Act 1026 

MANDAMUS, 

recovery  of  costs  and  counsel  fees,  to  compel  inspection  of 

books 2072 

MANTELS, 

right  of  tenant  to  remove _. 1862 

MANUFACTURE, 

of  goods  for  sale  induced  by  fraud 2212 

and  "  vigorously  push  "  sale ;   contract  to 1354 

MANUFACTURED  GOODS, 

for  distant  market;  wrongful  attachment 1086 

MANUFACTURERS, 

limiting  purchase  articles  to  certain  dealers,  etc.,  combina- 
tions and  conspiracies 2236 

mailing  libelous  circulars  to,  to  injure  trade  or  business  of 
another;  conspiracy 2237 

MANUFACTURING, 

warranty  on  sale  of  articles  to  be  used  in 1703 

MANUSCRIPT, 

conversion  of 1131 

loss  of  1351 
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[References  are  to  Sections.] 
MAKES, 

injuries  causing  them  to  lose  foals 1071 

MARINE, 

statutes,  damages  for  causing  death et  seq.,    596 

MARINE  INSURANCE.     See  Insurance. 

MARINE  TORTS  AND  CONTRACTS;  PROPERTY 956-1011 

collision;  damages;   general  rules 956-958 

same  subject;  division  and  apportionment  of  damages....  957-958 
damages  for  collision;  right  to  share  in  distribution  of  pro- 
ceeds of  sale  by  non-litigants 959 

when  damages  not  apportioned;  division  of  damages 960-961 

same  subject;  common-law  courts 961 

collision;  measure  of  damages;  general  rule 962 

collision;  measure  of  damages,  what  allowed 963 

collision;  measure  of  damages;  what  not  allowed 964 

collision;  depreciation  in  vessel 965 

damages;  old,  decayed  or  unseaworthy  vessel 966 

collision;  cost  of  raising  and  repairs 967-969 

evidence  as  to  cost  of  repairs  as  basis  of  damages 970 

collision;  cargo;  general  rules  of  damages 971-972 

collision;  officers  and  crew's  effects 973 

collision;   passengers'  effects 974 

collision;  total  loss;  vessel;  cargo;  abandonment 975-977 

same  subject;  evidence  of  va^ue 977 

exemplary  damages 978 

demurrage;  relation  of,  to  damages;  definition  of 979 

demurrage  generally  980 

demurrage;   computation  of,  and  measure  of  allowance  gen- 
erally       981 

demurrage;  act  of  God,  vis  major,  public  enemies,  restraints 

of  rulers,  etc.,  bad  weather,  strikes,  etc 982 

demurrage;    when  allowed 983-984 

demurrage;   when  not  allowed 985-986 

collision;   damages  for  detention  of  vessel;   repairs;   demur- 
rage; when  allowed 987-989 

collision;   damages  for  detention  of  vessel;   repairs;   demur- 
rage ;  when  not  allowed 990 

damages;  illegal  seizure,  capture;  detention,  etc 991 

profits;  when  not  allowed  as  damages 992 

profits;  when  allowed  as  damages 993 

freight 994-995 

breach  of  charter  party;  charters;  generally 996-998 

charter  party;  liquidated  damages;  penalty 999 

vessels  as  carriers  of  passengers;  damages 1000 

vessels   as   carriers   of   passengers;    refusal    of    passage    and 
transfer  to  another  ship;  damages lOol 
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MARINE  TORTS  AND  CONTRACTS;  PROPERTY  —  Continued. 
vessels;    carriage   of   passengers;    limitation   of   liability   by 

contract  1003 

vessels  as  carriers  of  freight 1003 

destruction;   loss  or  detention  of  yacht  or  pilot-boat;   dam- 
ages    1004 

defenses;  deductions;  duty  to  lessen  loss;  generally 1005 

,        stipulations;   stipulators;    release;   generally 1006 

interest;  costs  and  counsel  fees;  damages 1007-1009 

admiralty  decree,  computation  of  damages  when  gold  above 

par 1010 

marine  torts;  generally;  damages;  miscellaneous  decisions..  1011 

MARITAL, 

relations.    See  Marriage;  Relations. 

MARITIME  LAW.    See  Admiralty. 

MARITIME  LIEiNS.     See  Admiralty. 

MARKET, 

goods  manufactured  for  distant;  cost  of  transportation  of; 

wrongful   attachment    1086 

corner  in;  sale  of  personalty 1668 

prices;  combinations  to  control;  boycott 2340 

price.    See  Market  Value. 

MARKET  QUOTATIONS, 

errors  in  reports  of 1436 

MARKET  VALUE, 

wrongs  affecting  personal  property 1037 

destruction  of  property 1037 

evidence  as  to;   injury  to  personal  property 1053,  1053 

of  animals  negligently  killed  or  injured 1058-1061,  1069,  1071 

1079-1083 

(       animals  injured,  in  transit , 1069 

where  property  converted  has  none 1114 

telegraph  message  in  reference  to  sale  or  purchase  of  prop- 
erty   1407 

negligence  as  to  telegram  accepting  offer  to  sell 1411 

recovery  by  sender  of  telegram  accepting  offer  to  buy. .  1411,1413 

negligence  as  to  telegram  containing  oiler  to  sell 1414,  1415 

message  ordering  goods;  error  in  transmission 1417,  1418,  1419 

message  ordering  goods;  negligence  as  to  delivery 1420,  1431 

.  failure  to  deliver  message  not  to  ship  goods 1422 

real  estate  transactions;  message  to  agent  from  principal 1435 

sales  of  personalty 1631-1633' 

where  none  at  place  of  delivery  of  personalty 1625 

where  articles  are  sold  and  not  oifered  to  be  returned 1697 

sale  of  personalty. 1688,  1689,  1697 

injury  to  goodsby  carrier 1964 
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MAEKET  VALUE— Continued. 

goods  entrusted  to  commission  merchant  for  sale 2048 

of,  property  taken  by  eminent  domain,  etc 2184 

wherje  property  taken  by  eminent  domain  has  none 21S4 

as  basis  of  damages;  false  representation  that  leased  farm 

was  clean 2226 

difference  between  cost  of  goods  and  market  value;  refusal 
of  combination  to  sell,  etc 2236 

MARRIAGE, 

prospects  of;  impaired;   physical  injuries 182 

action  barred  by;   subsequent  to  seduction  and  be^fora  (^on-r 

finement;  action  by  parent 469 

whether    deceased,    married    or    single,    a    f£i,ctor;    damages. 

caused  by  death 523,  563,  585,  607,  648,  652,  727,  799,  803,  804 

possibility  of,  of  deceased 607 

of  da  ughter  as  a  factor 657 

former  marriage;  evidence;  damages  caused  by  death 841 

of  survivor;  defense;  mitigation;  damages  for  causing  death,  556 

587,  6.39,  792,  7«9,  823,  898 

at  common  law,  damages  caused  by  death 556 

fraudulently  inducing   221S 

of  woman  in  belief  she  is  virtuous,  fraudulently  induced  by 

third  person    2219 

See  Death. 

MARRIED  WOMAN, 

evidence  as  to  expenses  in  action  by 253 

action  by;  assault  and  battery 366 

See  Husband  and  Wife. 

MARRIED  WOMAN'S  ACT, 

damages  for  causing  death 630 

MARSHAL, 

negligence  of,  in  sinking  vessel 1011 

wrongful  removal  by,   of  electric  lighting  appliances  frop^, 

streets 1049 

recovery  on  bond  of 1610 

See  Public  Officers. 
MARYLAND, 

statutes,  damages  caused  by  death et  seq.,    522 

MASSACHUSETTS, 

statute;    what   included   defect   in   highway;    direct   results, 

of  injury   191 

stfitutes;  damages  caused  by  death 845,  note,  847,  848,    849 

850,  851,  853,  855,  859,  note,  870,     883 
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MASTER  AND  SEEVANT, 

personal  injuries  to  seamen 933,    934 

breach  of  contract  of  employment  generally 2012 

breach  of  contract  for  services  generally 2012 

damages  waived  by  suit  on  quantum  meruit 2013 

breach  by  employer  generally 2013 

punitive  damages  not  recoverable  for  breach 2013 

breach  of  agreement  to  hire 2014 

refusal  to  employ  or  to  permit  performance 2014 

agreement  to  hire;  notice  of  cancellation 2014 

employment  dependent  on  contingency 2014 

recovery  of  wages  for  breach  of  contract  to  hire 2014 

prospective  damages  not  recoverable 2014 

no  recovery  for  mental  anxiety 2014 

expenses  of  supporting  family  while  awaiting  employment 

not  recoverable    2014 

duty  to  lessen  damages 2014 

breach  by  employer  after  work  commenced 2015 

recovery  of  compensation  agreed  upon 2015 

recovery  by  architect 2015 

breach  by  employer  of  contract  for  work  or  services  after 

partial   performance    2016 

actual  loss  recoverable  for  breach  after  partial  performance,  2016 
prevention  by  employer  of  completion  of  work  or  services..  2017 

breach  by  emploj^er  where  services  rendered 2015 

failure  of  employer  to  pay 2018 

nominal  damages  recoverable,  though  value  of  services  not 

proved 2018 

reasonable  value  of  work  done  recoverable 2018 

when  contract  price  measures  compensation 2018 

where  payment  for  services  to  be  in  land 2018 

wrongful  discharge   : 3019,  2020,  2021,  2028 

damages  reasonably  anticipated  for  wrongful  discharge 2019 

loss  directly  flowing  from  wrongful  discharge 2019 

interest  on  damages  for  wrongful  discharge 2019 

where  action  for  wrongful  discharge  is  brought  before  ex- 
piration of  term 2019 

excessive  verdict  for  wrongful  discharge 2019 

damages  should  not  be  in  disproportion  to  actual  loss 2020 

consent  by  employee  to  termination  of  contract 3030 

period    to    which    damages    recoverable    for    wrongful    dis- 
charge     2019,  3030 

no  damages  recoverable  where  action  prematurely  brought. .  3C20 

offer  to  take  employee  back 2020 

where  employee  makes  new  contract  for  larger  compensa- 
tion   , 2020 

where-  servant  rightfully  discharged 2020 
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MASTER  AND  SERVANT— Continued. 

where  contract  is  based  on  salary  and  otlier  considerations. .  2031 
compensation  for  services  based  on  proportionate  share  of 

gain 2021 

percentage  on  sale  as  part  of  the  damages 3021 

expenses  of  traveling  salesman  vyrongfully  discharged 2021 

profits    lost  by  wrongful  termination  of  contract 2021 

items   part  of  consideration  and  not  proven 2021 

discharge  in  violation  of  contract  assigning  letters-patent, 

etc  2021 

where  salary  contingent  on  profits 2021 

discharge  of  person  employed  on  commission 2021 

conditional  employment  3022 

re-employment 3022 

substantial  damages  recoverable  for  discharge 2023 

failure   to    give    required    notice   of   termination;    effect    on 

amount  recoverable 2033 

extent  of  obligation  to  seek  other  employment 3034 

effect  of  obtaining  other  employment 3034 

must  use  reasonable  diligence  to  obtain  other  employment..  2034 
expenses    of   removal    by    discharged    employee    to    another 

town  not  recoverable 3034 

mitigation  of  damages  and  deductions 3035 

allowance  of  amount  earned  for  unexpired  term 3035 

value  of  services  performed  elsewhere  should  be  deducted..  3025 

offer  to  re-employ 2025 

where  discharged  employee  becomes  member  of  a  partner- 
ship     2025 

burden  of  proof  as  to  obtaining  other  employment 2026 

non-payment  of  wages  on  discharge  —  exemplary  damages..  2027 
statute  as  to  exemplary  damages  for  non-payment  of  wages,  2027 

refusal  to  give  clearance  card  or  consent  to  employment 2028 

blacklisting  employee   2028 

breach  of  agreement  to  will  property  as  compensation  for 

services 2029 

recovery  of  profits  for  breach  by  employee 8030 

breach  by  employee  —  generally 2031 

when  liquidated  damages  not  recoverable  for  breach  by  em- 
ployee    2031 

what  essential  to  recovery  of  actual  damages  for  breach  by 

employee 2031 

partial  breach  of  agreement  to  locate  and  survey  lands 2032 

employee's  failure  to  perform  duties 2033 

improper  or  imperfect  work  by  employee 2033 

violation  of  instructions  by  employee 2033 

knowledge  by  employee  of  peculiar  character  of  work 2033 

liability  of  master  for  servant's  negligence 2034,  note,  2034 
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MASTER  AND  SERVANT  —  Continued. 

liability  of  master  for  servant's  torts 8034,  note,  2034 

wilful  and  malicious  acts  of  servant 2034,  note,  2034 

exemplary  damages  for  acts  of  servant 2034 

unauthorized  act  of  servant note,  2034 

assault  by  servant note,  2034 

arrest  caused  by  servant note,  2034 

where  team  ran  away  while  servant  stopped  for  drink,  note,  2034 

libelous  message  sent  by  telegraph  operator note,  2034 

mere  excess  of  authority  not  sufficient  to  relieve  master 

note,  2034 
liability  of  municipal  corporation  for  acts  of  servant.,  note,  2034 

as  to  whether  act  within  scope  of  authority note,  2034 

recovery  against  third  person  for  wrongfully  procuring  dis- 
charge     2035 

actual  and  exemplary  damages  for  threats  to  discharge 2036 

enticing  away  servant 2037 

preventing  servant  from  entering  employ 2037 

retention  of  servant's  property  by  master 2038 

injury  to  servant's  property  by  master 2038 

excessive  damages  for  injury  to  servant's  property 2038 

liquidated  damages  in  contract  of  employment 1318,  1319 

wrongful  discharge,  essentials  of  actionable  conspiracy  f or . . 

note,  2231 

employees,  conspiracy,  threats  to  call  out  workmen 2232 

inducing  servants  to  break  contracts  or  not  to  deal  with  an- 
other;  combinations  and  conspiracies 2236 

See  Employee;   Eanployer. 

MASTER  MECHANIC, 

conspiracy  to  obtain  money  from,  by  inducing  workmen  to 
leave  by  threats,  etc 2244 

MATE, 

of  vessel;  injury  to  seamen 934 

MATERIALS, 

cost  of;  destruction  of  personal  property 1053 

MATERNAL  NURTURE, 

loss  of,  damages  caused  by  death 583 

MAXIMS, 

for  every  wrong  there  is  a  remedy 65 

ex  nudo  pacto  non  oritur  actio 66 

sic  utero  tuo  ut  alienum  non  laedas 67 

See  Terms,  Maxims  and  Phrases. 

MAYOR, 

erroneous  order  by  imprisoning  person 2096 
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MEASURE  OF  DAMAGES, 

defined 5 

defined;  codes  6 

distinction  between,  and  liability 60 

physical  injuries;   instructions 209 

compensatory;   libel  and  slander 385 

generally;    for   discretion  of   jury;    excessive   verdicts;    libel 

and  slander 386 

generally ;  malicious  prosecution 436-437 

false  arrest  and  imprisonment 448-449 

generally;  excessive  damages;  false  arrest  and  imprisonment,  450 

alienation  of  affections;  criminal  conversation 457 

and  elements  of,  generally;  civil  damage 471 

in  detinue;   replevin 1313,  1814-1243 

replevin 1213 

See  the  particular  subjects  throughout  index. 

MEAT, 

condemned;  full  compensation;  English  Public  Health  Act..  1051 

MECHANIC, 

skill,  etc.,  of,  as  a  factor;  damages  caused  by  death 528 

MECHANIC'S  LIEN, 

not  extended  to  damages  for  breach  of  contract 1916 

damages  for  defective  work 1917 

false,  etc.,  representations  that  no  incumbrances 2224 

MEDICAL, 

and  surgical  treatment;  medicines  and  drugs 254 

treatment;  expenses  for;   recoverable  by  husband;  injury  to 

wife 322 

damages  caused  by  death 538,  576,  694,  719,  741,  809,  881,     883 

paid  by  defendant,  mitigation  of  damages,  death 577 

in  action  for  injury  to  wife 3005 

nuisance  3151 

See  Death;    Expenses;    Instantaneous   Death;    Personal   In- 
juries; Physical  Injuries. 

MEDICAL  ASSISTANCE, 

duty  of  injured  person  to  minimize  damages 194-195 

MEDICAL  EXPENSES, 

payment  for,  not  prerequisite  to  recovery 255 

MEDICINE, 

prescribing  for  own  family;   death 557 

delay  by  carrier  in  delivery  of 1956,  1963 

and  drugs;  surgical  and  medical  treatment 254 

MENTAL  ABILITY, 

as  factor  of  damages;  death 513 

See  Mental  Condition. 
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MENTAL  ANGUISH, 

recovery  for  —  eviction 1847 

See  Mental  Suffering;  Telegrapti  and  Telephone  Companies. 
MENTAL  CONDITION,  HEALTH  AND  ABILITY, 

damages  for  causing  death 513,  514,  538,  563,  581,  585,  587 

607,  688,  733,  771,  773,  799,  859,  867 

mental  condition  of  deceased  employee 773 

mental  condition  of  infant 587 

mental  skill  of  deceased 868 

when  inadmissible  evidence 771 

of  beneficiaries   oi:  survivors.     (See,   also,   the   sections   first 

above  cited  under  this  heading.) 581,  586,  833 

MENTAL  DISTRESS, 

delay  by  carrier  in  delivery  of  corpse 1959 

false  statement  by  officers  of  corporation 3069 

and  annoyance;  boycott 3240 

See  Mental  Suffering. 
MENTAL  PAIN.     See  Mental  Suffering. 

MENTAL  SUPFEEING, 

physical  injury    318,  219 

bite  of  dog;  fear  of  consequences  of  injury 223 

of  injured  person;  disfigurement 224 

action  by  husband  for  injury  to  wife;  parent  and  child 225 

pleading;   evidence   326 

etc. ;  passenger  carried  beyond  destination 353 

injury  to  feelings,  etc.;  ejection  of  passenger 354 

passengers;   cases  generally 355 

assault  and  battery 364 

injury  to  feelings;  libel  and  slander 387 

malicious  prosecution 438 

false  arrest  and  imprisonment 451 

injury  to  feelings;  civil  damage  acts 474 

damages  caused  by  death 530,  566,  610,  651,  684,  715,  735,  756 

768,  773-775,  802,  gStI,  870,  871 

of  deceased  employee 773 

of  beneficiaries  or  survivors 610,  775,  830,  871 

(See,  also,  sections  cited  to  second  preceding  line.) 

of  survivors;  death  of  employee 775 

shock,  mother's  sickness  occasioned  by  death  of  child 591 

mutilation  of  dead  body 1048 

of  wife  of  owner  of  cattle  wilfully  killed 1061 

maliciously  suing  out  attachment;  wrongful  levy 1096 

not  an  element  of  damages  for  conversion 1134 

breach  of  promise  of  marriage 1379 

action  by  passengers 1948 

no  recovery  for,  in  action  for  loss  of  baggage , 1953 
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MENTAL  SUFFERING  -  Continued. 

etc.;  breach  of  contract  of  employment 2014 

resulting  from  sickness  caused  by  nuisance 2151 

See  Death;  Pain  and  Suffering;  Physical  Injuries;  Telegraph 
and  Telephone  Companies. 

MENTAl  TEAINING, 

of  children,  in  schools,  statute,  death  of  parent 721 

of  children 816 

MEKCANTILE  AGENCIES, 

actions  against,  libel  and  slander 427 

MERCHANDISE, 

wrongful  seizure  of;   profits 1041 

detention  for  appraisement;  duties 1047 

deterioration  in  value 1061 

breach  of  warranty,  that  it  shall  be  sound  and  merchantable,  1703 

dealers  in,  combination  of,  to  injure  business  of  another 2232 

payment  or  satisfaction  in 2260 

See  Goods;  Sales  of  Personalty,  Warranty,  etc. 

MEECHANT, 

employees  of  another,  prevented  from  patronizing;  boycott,  2240 
loss  of  profits  of,  by  wrongful  attachment,  etc.,  and  closing 
store 1090,  1091 

MESNE  PROFITS, 

covenant  for  quiet  enjoyment 1845 

See  Actions  Affecting  Title,  etc.;   Dower. 

MESSAGE.    See  Telegram;  Telegraph;  Telegraph  and  Telephone 
Companies. 

MEXICAN  LAWS, 

death 509 

MICHIGAN, 

statutes,  damages  for  causing  death et  seq.,     642 

statute  prohibiting  combinations  in  restraint  of  competition,  2243 

MILITARY  AUTHORITIES, 

acts  committed  in  subordination  to 65 

MILK, 

sale  of  bad  quality  of,  to  owner  of  butter  and  cheese  factory,  1704 

warranty  as  to,  on  sale  of 1684 

MILL, 

wrongful  seizure  of  machinery  in;    delay  caused;    value  of 
use  and  occupation 1088 

loss  of  water  supply.    See  Eiparian  Eights,  etc. 
MILL  DAM, 

destruction  of  , , , , ,,....,.,.  gigs 
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MINE, 

expenses  of  organizing-  corporation  to  sell;   fraud  inducing 

purchase 2339 

lease  of;   fraud,  etc.;   expenses  incurred  in  ascertaining  its 
condition 3339 

MINERALS, 

severance  of.    See  Severance  from  Realty. 

MINERS, 

statutes,  damages  for  causing  death 599,  736,  795,     843 

statute,   number  and  ages   of  minor  children  in   action  by 
widow  for  death  of  husband 693 

MINES, 

statute  as  to;  damages  caused  by  death 599,  736,  795,     843 

MINIMIZING  DAMAGES, 

duty  of  injured  person  to  minimize  damages 194 

dutj'  as  to;  ejection  of  passenger 345 

See  Avoiding  Consequences;   Mitigation  of  Damages. 

MINING  CONTRACTS, 

breach  of 1355 

MINING  EMPLOYEES, 

death  of  children  who  are 703 

MINISTERIAL  ACTS.    See  Public  Officers. 

MINISTERIAL  POWERS, 

of  municipal  corporations,  liability 65 

MINNESOTA, 

statute;  damages  caused  by  death 843-844,  note,  859,  873 

875,  883 

MINORS, 

death  of  548 

nominal  damages 588 

elements  of  damages;  death  of 548,  563,  587,  635,  763,  867 

son ;   nominal  damages 587 

services  of    , . .  588 

of  tender  years,  services  of 588 

minor  employee   549,  788 

support,  care,  etc.,  of 699 

loss  of  advice  and  counsel  in  future;  death 568 

training  of,  in  schools;  death  of  parent 721 

death  of  parent 581 

See  Children;  Minority, 

illegal  appointment  of,  by  officer,  as  guardian  of  property. .  2090 

'   '■'  See  Children;   Death;  Parent  and  Child, 


2560  INDEX. 

[References  are  to  Sections.] 

MINORITY, 

damages  for  causing  death  of  children 549,  583,  588,  635,     819 

867,     892 

nurture  of  children  during,  death 568 

of  children;  death  of  parent 748,  750,     817 

See  Children;   Death. 

MISCAKEIAGE, 

physical  injuries 183-185 

injuries  causing-,  verdicts  excessive  and  not  excessive.,  note,     214 

caused  by  personal  injury 587 

liability  of  physician  in  case  of 2039 

MISFEASANCE, 

of  public  officers.     See  Public  Officers. 

MISFORTUNES, 

of  beneficiaries,  evidence  of  death 587 

MISREPRESENTATIONS.     See     Fraud    and     Deceit;     Sales     of 
Personalty. 

MISSISSIPPI, 

statutes,  damages  caused  by  death note,  845,  846,  849,    850 

MISSOURI, 

statutes,  damages  for  causing  death 675 

MISTA]i:E, 

ubi  jus  remedium note,      62 

absence   of;    damages   allowed   by   selectmen   for   injury   to 

sheep  by  dogs  " 1077 

innocent;  fraud  and  deceit 2214 

"  MITIGATING, 

or      aggravating      circumstances,"      damages      caused      by 

death 677,  678 

MITIGATION  OF  DAMAGES 133 

physical  injuries    193 

exemplary  damages,  evidence  in  physical  injury  cases 273 

generally;  assault  and  battery 375-376 

generally;  libel  and  slander 412 

evidence    of    good    faith    in;    absence    of    malice;    libel    and 

slander 413-414 

provocation  in;  libel  and  slander 418,  419 

retraction  in;  libel  and  slander , 420 

libelous  charges;  proof  of  one 424 

evidence  in;  malicious  prosecution 439 

false  arrest  and  imiirisonment 454 

evidence  in;  alienation  of  affections 460 

action  by  w^oman ;  seduction 466 

action  by  parent;  seduction 4gg 

civil  damage  acts , 477 
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MITIGATION  OF  DAMAGES  —  Continued. 

for  causing  death;  habits  of  deceased 553 

damages  caused  by  death 593,  847,  704-709,     784 

age,  sex,  number  of  family,  financial  condition,  etc.,  damages 

caused  by  death  537,  573,     573 

habits  of  deceased,  damages  caused  by  death 553 

caused  by  death;  intoxication,  self-defense 896 

caused  by  death;  by  legacy,  devise  or  inheritance 555,    822 

funeral,  etc.,  expenses  paid  by  defendant 577 

pension  to  widow  and  children;  damages  caused  by  death. . .     640 

insurance  on  life  of  deceased;  damages  caused  by  death 554 

638,  724,  765,  821,     897 

caused  by  death,  marriage  or  remarriage 556,  765,    898 

See  Marriage. 

eontributoi'y  negligence    840 

animals  injured  or  killed 1066 

absence    of    evidence    in;     wrongful    attachment,     levy    or 

seizure  1085 

return  of  property;   wrongful  attachment 1103 

for  conversion 1109,  1110,  1111 

for  conversion  of  commercial  paper 1136 

in  replevin   1240 

breach  of  contract 1288 

breach  of  contract  to  publish  advertisement 1337 

breach  of  promise  of  marriage 1385 

actions  on  attachment  bonds 1581 

injunction  bonds   1604 

breach  of  covenants  on  sales  of  realty 1836 

breach  of  covenant  by  lessor  to  repair 1852 

master  and  servant 2025 

injury  to  realty 2117 

nuisance;  evidence  as  to 2156 

See  Deductions;  Eeduction  of  Damages. 

MIXED  ACTIONS, 

damages  generally  note,      61 

no  damages  demanded  or  recoverable note,      61 

MOB  VIOLENCE, 

damages  by   2123 

MODE  OF  ASSESSING, 

damages  for  prospective  loss;  permanent  injury 248-249 

MOIETY, 

of  damages;  deduction  of;  admiralty 949 

MONEY, 

received   on  insurance   policy,   mitigation    of    damages   for 

causing  death  < 724 

See  Insurance, 
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[Beferences  are  to  Sections.] 

MONEY  -Continued. 

breach  of  contract  to  safely  invest 1349 

breach  of  agreement  to  loan 1353 

nominal  damages  for  breach  of  agreement  to  loan 1353 

breach  of  agreement  to  loan,  to  discharge  mortgage 1353 

•where  person  might  have  procured  loan  elsevchere 1353 

agreement  to  loan;  where  only  damage  is  increased  interest,  1352 
when   substantial   damages   not   recoverable   for   breach   of 

agreement  to  loan 1353 

breach  of  contract  for  payment  of 135S 

liability  of  sureties  for  misappropriation  of 1572 

loss  of,  in  sleeping  car 1950 

investment  of,  in  violation  of  instructions 2047 

negligence  of  agent  in  loaning 2054 

lost  through  malfeasance  of  agent 2056 

collected  by  attorney;  recovery  of  interest  on 2080 

conspiracy  to  obtain,  from  master  mechanic,  by  inducing 
workmen  to  leave  by  threats,  etc 2244 

MONTANA, 

statutes,  damages  caused  by  death et  seq.,  596,  et  seq.,     725 

MORAL  AND  INTELLECTUAL  TRAINING, 

of  children,  loss  of,  by  death  of  father 721,  764,  816,     889 

MORAL  OBLIGATIONS, 

duties  and  wrongs,  liability 66 

distinguished  from  legal  ones 66 

to  support  dependents,  damages  caused  by  death 653,    654 

MORPHINE, 

selling  it  for  quinine,  damages  caused  by  death 557 

MORTALITY  TABLES, 

in  physical  injury  cases 267-269 

damages  caused  by  death 578,  624,  675,  742,  883,  note,     883 

See  American  Experience  Tables;  Annuity  Tables;  Carlisle 
Tables;  Death;  Encyclopaedia;  English  Tables;  Life  Ex- 
pectancy; Mortuary  Tables;  Northampton  Tables. 

MORTGAGE, 

chattel  mortgage,  foreclosure  of;  wrongful  distress 1056 

deceit  in  sale  of 1706 

where  notary  falsely  certifies  to  execution  of 2097 

on  land;  false,  etc.,  representations  that  there  are  no  in- 
cumbrances    2224 

See  Mortgagor  and  Mortgagee. 

MORTGAGE  COUPONS, 

breach  of  contract  in  sale  of 1691 

MORTGAGED  PROPERTY, 

levied  on  and  sold;  nominal  damages , 1087 
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[Beferences  are  to  Sections.] 
M0ETGA6EE.    See  Mortgagor  and  Mortgagee. 

MORTGAGES.    See  Mortgagor. 

MORTGAGOR  AND  MORTGAGEE, 

conversion  of  mortgaged  property 1135 

action  by  mortgagee  of  personal  property;  replevin 1235 

stipulation  in  mortgage  for  attorney's  fees;  nature  of 1323 

insurance 1529 

refusal  to  make  loan  as  agreed 1894 

when  damages  not  limited  to  interest  for  refusal  of  mort- 
gagor to  make  loan 1894 

seizure  under  distress  for  rent  due  by  mortgagor 1895 

failure  to  discharge  mortgage 1896 

refusal  by  mortgagee  of  chattels  to  give  release 1896 

exemplary  damages  for  refusal  to  discharge. 1896 

penalty  for  refusal  to  discharge 1896 

seizure,  sale  or  conversion  by  mortgagor  or  stranger 1897 

interest;    conversion  of   mortgaged   property  by  mortgagor 

or  stranger 1897 

seizure  or  sale  of  mortgaged  property  by  mortgagee 1898 

seizure  by  mortgagee;  mode  of  estimating  value 1898 

exemplary  damages;  seizure  by  mortgagee  of  property 1898 

damages  for  seizure  by  mortgagee  must  be  proximate  result 

of 1898 

setioff  of  unliquidated  damages  for  seizure  of  property  by 

mortgagee  1898 

breach  of  agreement  to  sell  enough  of  mortgaged  property 

to  pay  debt  and  return  the  balance 1899 

agreement  by  mortgagee  to  secure  patronage 1900 

agreement  as  to  insurance;  nominal  damages 1901 

deterioration  of  property  in  mortgagee's  possession 1903 

in  action  between  mortgagees 1903 

action  by  second  mortgagee  against  first  mortgagee  for  con- 
version   1903 

breach  of  agreement  to  assign  mortgage 1904 

consideration  money  recoverable  for  breach  of  agreement  to 

assign 1904 

injury  to  mortgaged  property 1905 

removal  of  buildings  from  mortgaged  property 1905 

value  of  use  for  detention 1906 

breach  of  agreement  inducing  surrender  of  mortgage 1907 

surrender  of  chattel  mortgage 1907 

breach  of  covenant  to  assume  and  pay  mortgage 1908 

release  of  chattel  mortgage  on  agreement  of  third  person 

to  pay 1908 

foreclosure  of  void  mortgage;  injury  to  business;   evidence..  1909 
damages  against  purchaser  of  mortgaged  chattels 1910 
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MORTGAGOR  AND  MORTGAGEE  —  Continued. 

action  by  mortgagee  against  purchaser  for  conversion 1910 

placing  satisfaction  on  record  without  authority 1911 

granting  by  mortgagor  of  right  of  way  for  railroad;  re- 
covery by  purchaser  at  foreclosure 1912 

set-ofE  in  foreclosure  action 1913 

counterclaim  in  foreclosure  action 1913 

mortgages;  subsequent  purchaser;  fraudulent  representa- 
tion that  property  unincumbered 2235 

MORTUARY  TABLES, 

damages  caused  by  death 540,  578,  661,  811,  834,  note,     883 

death  of  employee 783 

See  American  Experience  Tables;  Annuity  Tables;  Carlisle 
Tables;  Death;  Encyclopaedia;  English  Tables;  Life  Ex- 
pectancy; Mortality  Tables;   Northampton  Tables. 

MOTHER, 

death  of  580,  720,     731 

value   of   services   of   deceased  wife   and   mother;    damages 

caused  by  death 733 

education   and   competency   of   deceased   wife   and  mother; 

damages  caused  by  death 733 

sickness  of,  occasioned  by  death  of  child 591 

physical  condition  of,  consequent  upon  death  of  child 759 

death  of  son <  . .     729 

See  Children;    Death;    Parent;    Physical  Injuries;    Release. 

MOTIVE, 

in  exemplary  damages,  evidence  as  to 143 

jury  actuated  by  improper,  damages  caused  by  death 527 

as  element  of  civil  wrong;  combinations  and  conspiracies 

note,  2331,  3233,  note  "opinions,"  etc.,  2353 

MOURNING.    See  Funeral  Expenses. 

MUD, 

deposit  of,  by  overflow 2137-2133 

MUNICIPAL  CORPORATIONS, 

statutory   liability    note,  63 

liability  for  permitting  erection  of  building  contrary  to  ordi- 
nance    note,  63 

running  railroad  through,  at  prohibited  rate  of  speed,  note,  63 

when  not  liable  for  mere  misfeasance 65 

liability  in  contract  or  tort 65 

may  be  liable  for  acts  or  omissions  of  others 65 

liability  of,  for  negligence  of  board  of  health 65 

liability  for  arrest  by  oiiicer 65 

negligence  of  contractors,  liability 65 

liability  for  defective  bridges ,..,.. 65 
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MUNICIPAL  CORPORATIONS  -  Continued. 

exemplary  damages  143 

actions  against,  judgment-roll  conclusive  in  action  on  bond,     273 

not  liable,  statute  damages  caused  by  death note,     523 

removal  by,  of  electric  lighting'  appliances  from  streets 1049 

damages  against,  for  nuisance 2153 

MUNICIPALITY.    See  Municipal  Corporations. 

MURDER, 

acquittal  of,  damages  for  causing  death,  defenses 708 

of  insured  by  beneficiary  or  assignee;  defense 1557 

See  Death. 

MUSEUM, 

injury  to,  by  carrier 1964 

MUTILATION, 

of  body  by  coroner 2094 

MUTUAL  BENEFIT  ASSOCIATIONS, 

wrongful  expulsion   from 1481 

refusal  to  levy  assessments 1483 

K 

NAMES, 

of  beneficiaries;  evidence  of;  damages  caused  by  death 739 

NATURAL, 

and  proximate  result  of  act  complained  of 87 

and  probable  consequences,  contracts 89 

and  probable  consequences ;   torts 90 

NAVIGATION, 

faults  or  errors  in;  limitation  of  liability;  Barter  Act 1036 

NAVY, 

commander  in;  injury  to  seamen 933 

NEBRASKA, 

statutes,  damages  for  causing  death 596-641,     849 

"  NECESSARY," 

or  pecuniary  loss,  damages  caused  by  death 678 

NECESSARY  INJURY, 

"  fair  and  just  "   damages  "  with  reference  to,"  factors   or 
elements  of  damages  for  causing  death 683 

NEGLIGENCE  AND  CONTRIBUTORY  NEGLIGENCE, 

grossly  negligent;  exemplary  damages 28 

causing  injury;  damages  generally 61 

ubi  jus  remedium note,  63 

damages  flowing  from,  though  not  contemplated 179 

per  se;  violation  of  ordinance  or  statutory  duty 63 

violation  of  statute  is  negligence  per  se note,  63 
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[Beferences  are  to  Sections.] 
NEGLIGENCE  AND  CONTRIBUTORY  NEGLIGENCE  —  Continued. 

statutory  liability  note,  63 

wilful,  wanton  or  reckless  conduct note,  63 

careless  use  of  firearms;  liability note,  63 

"  gross  or  wilful  "  liability note,  63 

prima  facie  evidence;  driving'  to  the  right  on  street note,  63 

breach  of,  legal,  necessary  to  maintain  action  for 64 

of  city  contractors,  liability 65 

of  municipal  corporations ;   liability 65 

in  flooding  land ;  liability 65 

liability  of  city  for 65 

volenti  non  fit  injuria 68 

gross  negligence,  exemplary  damages 122 

and  contributory  negligence  generally 147 

defined 148 

ordinary  care   149 

presumption   of    150 

burden  of  proof 151 

for  jury  152 

"  inevitable  accident; "  act  of  God 15S 

"  inevitable  accident;  "  "  unavoidable  accident " 154 

inevitable  or  unavoidable  accident;  illustrations 155 

avoidable  accident    156 

avoidable   accident,   illustrations 157 

,  duty  to  use  ordinary  care  to  avoid  consequences  of  another's 

negligence 153 

gross  negligence   159 

wilful  injury;   wanton  negligence 160 

contributory  negligence ;  defense  to  action 161 

contributory  negligence  as  defense  not  affected  by  statute, 

giving  right  of  action  for  death 162 

open  and  visible  defects ;  contributory  neglic"»nce 163 

wilful  injury;  contributory  negligence  no  defense. 164 

contributory  negligence ;   burden  of  proof 165,  166,  167 

doctrine  of  comparative  negligence 168 

error   of  judgment,  sudden  emergency,   contributory  negli- 
gence     169,  170 

stop,  look  and  listen 171 

imputed  negligence 172 

imputed  negligence;   cases  generally 173 

imputed  negligence;  husband  and  wife 174 

contributory  negligence  of  parent  as  effecting  recovery  for 

injury  to  child;  recovery  by  parent 175 

contributory  negligence  of  parent  as  affecting  recovery  for 

injury  to  child ;   recovery  by  child 176 

contributory  negligence  —  degree   of  care  required   of  chil- 
dren    177 
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NEGLIGENCE  AND  CONTRIBUTORY  NEGLIGENCE  —  Continued. 

of  parent  315 

selling  morphine  for  quinine,  damages  caused  by  death....  557 

damages  for  causing  death 791 

wilful  negligence;  damages  for  causing  death 796 

Harter  Act;  seaworthy  vessel 1026 

gross,  exemplary  damages,  animals  injured  or  killed 1064 

blasting;    interruption   of   business 1057 

killing  animals    1058-1084 

as  to  telegrams 1403 

collision ;   marine  insurance 1493 

defense  to  action  on  insurance  policy 1556 

of  servant;  liability  of  master  for 2034,  note,  2034 

of   agent    generally 2054 

of  bank  directors 2066 

of  officers  of  corporation 2066 

depreciation  in  stock  due  to 2070 

judgment  against  client  through  negligence  of  attorney 2079 

of  attorneys,  solicitors  and  counselors 2078 

of  inspector  of  oil 2095 

of  recorder  in  recording  deed 2099 

of  trustee;  injury  to  property  by 2104 

of  trustees   2104 

of  plaintiff;  fraud  and  deceit 2213-2215 

gross.     See  Admiralty;    Death;    Exemplary   Damages;    Gross 

Negligence;  Statute;  Statutory;  Telegraph  and  Telephone 

Companies. 

NERVOUS  SHOCK, 

occasioned  by  false  statement  made  as  a  practical  joke 2316 

NERVOUS  SYSTEM, 

injury  to,  verdicts  excessive  and  not  excessive note,    214 

NET  INCOME, 

of  deceased  husband,  death 579 

NEVADA, 

statutes;  damages  for  causing  death note,  845,  846,  849,     850 

852,  858 
NEW  BRUNSWICK, 

statutes;  damages  caused  by  death...  note,  845,  846,  850,  851,     877 

NEW  HAMPSHIRE, 

statutes;  damages  caused  by  death 842-844,  note,  845,     850 

851,  852 
NEW  JERSEY, 

statutes,  damages  for  causing  death et  seq.,     643 

NEW  MEXICO, 

statutes;  damages  for  causing  death 675,  846,  848-851,     858 
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[Beferences  are  to  Sections.] 
NEWS  AGENCY, 

source  of  information;    authority  of  others;    matter  copied 

from  newspapers;  libel  and  slander 416-417 

NEWSPAPER, 

source  of  information;    authority  of  others;    news  ageney; 

matter  copied  from;  libel  and  slander 416-417 

exemplary  damages;   how  afEeeted  by  rules  of  absent   pro- 
prietor as  to  investigation;  libel  and  slander 421 

publications;  exemplary  damages;  malice;  libel 403 

NEWS  REPORTS^ 

breach  of  contract  to  furnish 1356 

NEW  TRIAL, 

and  reversal;  nominal  damages 79 

based  on  change  of  expert's  opinion;  physical  injuries 210 

See  Excessive  Damages. 

NEW  YORK, 

ph j'sieal  examination  of  injured  person 295,     296 

statutes;  damages  for  causing  death et  seq.,    559 

NEXT  OF  KIN, 

damages  caused  by  death 570,  573,  573,  580,  593,  596,    642 

643,  652,  723,     873 

prospect  of  intending  death 571i    587 

physical  and  financial  condition  of,  age,  number,  sex,  etc., 

death 573,  573,     587 

deatt;  of  children,  damag'es  for  causing  death 580 

death  of  child  of  tender  years 588 

reduction  of  damages   by  financial  advantages   accruing  to 

them  from  death 574 

See  Beneficiaries;    Collateral  Kindred. 

NOMINAL  DAMAGES, 

defined 8 

defined;    codes    9 

and  substantial  damages  compared 27 

generally  76 

only,  unless  substantial  damages  proved 78 

new  trial  and  reversal 79 

physical   injuries    generally 178 

libel  and  slander • 384 

exemplary    damages    may    be    awarded    though;     libel    and 

slander 398 

death 541 

damages  caused  by  death 541,  561,  625,  626,  663,  696,  711 

note,  723,  743,  784,  812,  835,  884 

death  of  son 563 

death  of  minor  son 587 

death  of  infant 588 
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NOMINAL  DAMAGES  — Continued. 

support  of  beneficiaries,  damages  caused  by  death 613-615 

for  torts  not   awarded  in   admiralty;    damages   caused   by 

death 727 

Employers'  Liability  Act,   death 785 

wi-ongs  affecting  personal  property 1044 

mutilation  of  dead  body 1048 

negligently  killing  or  injuring  dogs ICftiO 

wrongful  attachment,  levy  and  seizure 1087 

conversion 1100 

detinue  and  replevin 1318 

for  infringement  of  patent 1257,  1258,  1261 

for  illegal  use  of  trade-mark 1274 

nuisance 2149 

generally  for  breach  of  contract 1283 

effect  of  failure  to  assess  for  breach  of  contract 1283 

recoverable  where  breach  of  contract  alleged 1294 

contracts  not  to  engage  in  business 1341 

breach  of  contract  to  furnish  news  reports 1356 

refusal  to  issue  certificate  for  stock 1366 

breach  of  agreement  to  loan  money 1383 

in  actions  on  bonds 1564 

in  actions  on  appeal  and  supersedeas  bonds 1575 

in  action  on  bail  bond 1582 

for  technical  breach  of  conveyance  bond 1589 

in  action  on  replevin  bond 1614 

sales  of  personalty 1630 

refusal  or  failure  to  accept 1659 

sales  of  personalty 1 693 

for  breach  of  contract  by  vendor 1731 

breach  by  vendee 1761 

covenants  of  seisin  and  title 1817 

covenants  against  incumbrances 1818 

covenant  for  quiet  enjoyment 1819 

breach  of  covenant  as  to  letting  adjoining  premises 1855 

breach  of  parol  agreement  to  lease 1866 

in  ejectment   1877 

eviction  of  tenant  holding  over 1877 

eviction  of  tenant  under  paramount  title 1877 

breach    of    covenant    by    lessor    as    to     letting    adjoining 

premises 1877 

lessee  deprived  of  beneficial  use  not  limited  to 1877 

where  provision  for  re-entry  by  lessor 1877 

agreement  to  procure  insurance 1901 

for  breach  of  agreement  to  loan  money  to  discharge  lien 1920 

foreclosure  of  vendor's  lien 1923 

for  delay  in  delivery  of  freight 1956 
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[Breferences  are  to  Sections.] 
NOMINAL  DAMAGES— Continued. 

under  statute  for  failure  of  carrier  to  furnisli  accommoda- 
tions for  live  stock 1969 

deviation  by  carrier  from  route 1975 

for  misdelivery  by  carrier 1976 

for  refusal  to  sign  bill  of  lading- 1981 

only  for  technical  tresspass 2118 

only  where  no  actual  damages  shown  in  action  for  injury  to 

realty 2118 

in  trespass  to  vindicate  right 2118 

recoverable  by  employee  thoug-h  value  of  services  not  proved,  2018 
only  where   no   substantial   injury   from   negligence    of   at- 
torneys, etc 2078 

only  where   evidence   in   action   for   injury  to   land   purely 

speculative 2118 

injury  to  realty 2118 

for  overflow  2140 

■  for  diversion  of  water 2147 

for  insurance 2149 

recoverable  for  nuisance  though  no  special  damages  proved.   2149 

in  ejectment    2157 

in  trespass  where  no  actual  damages  shown 2159 

where  no  impairment  of  right  of  way  of  railroad  by  con- 
struction of  telegraph  line 2304 

See  Death. 
NON-EXEMPTION, 

limitation  of  liability  statutes 1028 

NON-FEASANCE, 

city  not  liable  for  mere  non-feasance 65 

NON-LITIGANT, 

right  to  share  in  proceeds  of  sale;  damages  for  collision....     959 

NON-UNION  MEN.     See  Trade  Unions;  Labor  Organizations. 

NORTHAMPTON  TABLES,  *• 

damages  caused  by  death 578 

See  American  Experience  Tables;  Annuity  Tables;  Carlisle 
Tables;  Death;  Encyclopaedia;  English  Tables;  Life  Ex- 
pectancy; Mortality  Tables;  Mortuary  Tables. 

NORTH  CAROLINA, 

statutes,  damages  for  causing  death et  seq.,    559 

NORTH  DAKOTA, 

statutes;  damages  caused  by  death note,  845,  846,  848-851 

NOTARY, 

recovery  on  bond  of 1611 

See  Public  Officers. 
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NOTE, 

given  vendor;  evidence  attacking  consideration  of;  vendee's 

intention  to  evade  payment 2237 

See  Commercial  Paper. 
NOTES, 

detinue  and  replevin 1231 

NOTICE, 

as  prerequisite  to  action note,      63 

statutory,  death  caused  through  defective  highway  or  bridge,     601 

of  injury  or  loss;  damages  caused  by  death 847 

to  defend;   recovery  over  of  damages;    damages  caused  by 

death 900 

of  claim  for  damages;  provision  as  to,  in  contract 1295 

of  refusal  to  perform  or  countermand  before  time  of  per- 
formance; sale  of  performance 1680 

of  termination  of  contract  of  employment ;  failure  to  give . . .  2023 

of  state  of  affairs  to  plaintiff;  fraud,  deceit,  etc 2215 

of  fraud;  inducing  lease  of  hotel;  waiver  of  damages 2226 

KOVA  SCOTIA, 

statutes,  damages  caused  by  death et  seq.,    532 

NUISANCE, 

recovery  generally  for  nuisance. 2149 

nominal  damages  for  nuisance : 2149 

nominal  damages   recoverable,   though   no   special   damages 

proved 2149 

obstruction  of  street 2149 

injury  to  use  of  property 2149 

injury  to  liealth  and  comfort 2149 

not  necessary  to  allege  special  damages 2149 

measure  of  damages  generally 3150 

permanent  injury  by 2150 

where  injury  temporary  or  removable 2150 

depreciation  in  rental  value 2150 

depreciation  in  value  of  property 2150 

where  premises  occupied  by  owner 2150 

cost  of  repairing  injury  done 2150 

recovery  for  particular  injuries 2151 

inconvenience   and   discomfort 2151 

in  action  against  owner  of  livery  stable 2151 

mental  suffering  resulting  from  sickness 2151 

dumping  carcasses  of  dead  animals 2151 

injury  to  health 2151 

loss  of  services  of  children 2151 

location  of  manufacturing  establishment 2151 

injury  to  or  destruction  of  crops 2152 
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NUISANCE  —  Continued. 

destruction   of   timber 3153 

injury  to  crops  while  farm  in  possession  of  tenant  not  re- 
coverable by  owner 2152 

exemplary  damages   2153 

escape  of  waste  from  gasworks  2153 

violation  of  injunction  not  ground  for  exemplary  damages..  2153 
exemplary  damages  for  eontinxiation  of  nuisance  after  judg- 
ment     2153 

cost  of  abatement  or  removal  of  nuisance 2154 

reasonable  expense  of  removal 2154 

removal  of  sewage ,  2154 

effect  of  prior  judgment  for  defendant 2155 

evidence  in  action  for 2156 

evidence  of  character  of  plaintiff's  dwelling 2156 

evidence  of  depreciation  of  property  in  the  vicinity 2156 

evidence  shovring  use 2157 

evidence  as  to  loss  of  customers  and  business 2157 

evidence  of  physical  suffering 2157 

evidence  of  personal  injury 2157 

abatement  of  nuisance  may  be  shown  in  mitigation 2157 

evidence  as  to  amount  offered  for  property  before  mainte- 
nance of  nuisance 2157 

evidence  of  permanent  depreciation  inadmissible  where  ntu- 

sanee  temporary 2157 

burden  of  proof  where  property  destroyed  by  city  nuisance,  2157 

recovery  of  medical  expenses  for  injury  to  child  by 2008 

where  lessee  can  stop  continuance  of,  at  moderate  expense,  2124 

NUESE, 

recovery  by  daughter  for  services  as 324 

NUESING, 

expenses  for   256 

expenses,  recovery  for,  by  parent,  physical  injuries  to  child,  305 

injured  wife  by  husband;  recovery  for  services 323 

expenses  of;  damages  caused  by  death 576,  694,  881,  882 

services  of  family  in  nursing  deceased;  death 809 

NUETUEE, 

loss  of;  death  of  parent 568,  588,  666,    764 

o. 

OBLIGATION.    See  Duty. 

OBSTEUCTION, 

of  stream.     See  Eiparian  Eights,  etc. 

in  waters,  exemption  of  liability  for  placing 1028 
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OCCUPATION, 

as  a  factor  of  damages  caused  by  death. . .  538,  563,  581,  585,    607 

648,  683,  711,  799,  838,  859,  864,     867 

of  deceased  employee 773 

of  deceased  inadmissible. 771 

of  beneficiaries  657 

See  Business;  Employment. 
OFFENSE, 

criminal;   innocent  person  fraudulently  induced  to  partici- 
pate in   3317 

OFFICEE, 

of  city,  liability  of  city  for  arrest 65 

torts  of,  committed  in  service  of  government 65 

of  common  carriers,  damages  for  causing  death 675 

of  vessels,  injuries  to  seamen 933,  934 

effects  of;  collision 973 

of  corporation;  seizure  of  property  of;  nominal  damages...  1087 

OFFICERS  OF  CORPORATIONS., 

negligent   acts    of 2066 

wrongful  acts  of 3066 

participation  or  acquiescence  of  stockholders 3066 

negligence  of  banli  directors 2066 

wrongful  act  of  president  in  respect  to  funds 2066 

wrongful  acts  of,  as  to  stocks,  funds,  drafts,  notes,  bonds 

and  loans    2067 

illegal  sale  of  stock  by  order  of  directors 2067 

wrongful  conversion  by note,  2067 

interest 2067 

attorney's  fees   2067 

fraudulent  issue  or  over-issue  of  stock 2068 

misleading  statements  as  to  credit 3069 

publishing  false  reports  as  to  condition 2069 

compensatory  damages;  false  statements,  etc 2069 

attorney's  fees;   false  statements,  etc 2069 

mental  distress;  false  statements,  etc 2069 

punitive  damages;   false  statements,  etc 2069,  note,  2069 

damages   to   one   misled   into   making   investment   by   false 

statements  of  president 2069 

holding  out  a  bank  as  worthy  of  credit 2069,  note,  2069 

punitive  damages  not  allowable  for  fraud note,  2069 

directors  of  banks  generally note,  2069 

depreciation  in  stock  due  to  negligence,  etc ; 8070 

wrongful  cancellation  of  stock 2070 

evidence  in  action  for  depreciation  of  stock 2070 

profits;  depreciation  in  stock 2070 

remote  damages;  depreciation  in  stock 2070 
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OFFICERS  OF  CORPORATIONS  —  Continued. 

transfers  of  stock g071 

wrongful  refusal  to  transfer  stock 2071,  note,  2071 

■want  of  dllig-ence  to  ascertain  whether  transfer  authorized. .  2071 

wrongful  transfer  of  stock note,  2071 

refusal   to   allow   examination    of   books;    measure    of   dam- 
ages generally 2072,  note,  2073 

costs  and  counsel  fees  of  mandamus  to  compel  inspection...  2072 

speculative  and  remote  damages 2072 

statutory  liability  for  "  all  damages  "  from  failure  to  make 

reports 2073 

statute  includes  unliquidated  damages 2073 

profits  of  officers 2074 

profits  of  promoters 2074 

breach  of  contract  to  employ  one  as  manager  where  he  turns 

over  property  to  corporation 2075 

interest  in  actions  against  officers 2076 

interest  in  actions  against  promoters 2076 

stock  illegally  voted  to  promoters 2076 

set-oS  in  action  by  officer  for  salary 2077 

counterclaim  in  action  by  officer  on  contract 2077 

OFFICIAL, 

investigation   of  charges;    libelous   article   concerning  mem- 
ber of  legislature;  expenses;  loss  of  time  and  labor;  case; 

libel 389 

OFFICIAL  BONDS..     See  Bonds. 
OFFICIAL  COMMUNICATIONS, 

by  public  officers 2098 

OFF-SET, 

vchere  losses  are  even;  admiraltj';  action  for  death 954 

See  Admiralty. 
OFFSPRING, 

prospective;   loss  of;   physical  injuries 183-185 

OHIO, 

statutes;  damages  caused  by  death. . .  note,  845,  846,  849,  850,     851 

OIL  WELL, 

agreement  by  assignee  of  leasehold  to  drill 1865 

OKLAHOMA, 

statute;    damages  caused  by  death 842-844 

OLD  FOR  NEW, 

cost  of  raising  and  repairs;  collision;  vessels 967 

OMISSION, 

or  wrongful  act.    See  Death. 

ONTARIO, 

statutes,  damages  caused  by  death et  seq.,    522 
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OPEKATION, 

duty  to  submit  to  surgical  operation 194 

OPEiKA  TROUPE, 

breach  of  contract  to  carry 1942 

OPINIONS, 

as  to  amount  of  damages;  elements  of  damages 285 

of  witnesses  as  to  value  of  goods  destroyed 1037 

assertion  of  material  fact  as  distinguished  from;  fraud,  de- 
ceit, etc 2213-2215 

evidence.    See  Evidence. 
OPTION, 

contract  to  give 1648 

to  purchase  land;   breach  of 1771 

to  purchase;  inducing  another  to  join  in  purchase;  misrepre- 
sentation as  to  price 2220 

OPTION  FUTURES, 

rule  as  to  recovery  for  negligence  as  to  telegrams  dealing  in,  1409 
ORDINANCE,  ' 

non-observance  of,  is  negligence  per  se note,      63 

acts  done  in  violation  of;  liability note,      63 

for     liability     of     gas     company     for     failure     to     restore 

streets note,      63 

regulating  speed,  etc.,  of  railroads  at  crossings note,      63 

granting  franchise;   provisions  in  nature  of  liquidated  dam- 
ages a.  penalty 1330 

See  Municipal  Corporations. 
ORDINARY  CARE, 

meaning  of    149 

See  Negligence  and  Contributory  Negligence. 
ORE, 

damages  for  taldng  of.     See  Severance  from  Realty. 

deceit  in  sale  of 1689 

vendor's  fraudulent  representation  that  land  contained 2221 

fraudulent  concealment  of  fact  that  land  contained;  vendue's 

fraud 2227 

OREGON, 

statute;  damages  caused  bj'  death...  842-844,  855,  859,  note,     881 
ORGANIZATIONS.    See  Labor  Organizations. 

OVERPI-OW, 

vendor's  false  representations  that  stream  never  overflowed,  2221 
See  Riparian  Rights,  etc. 

OWNER. 

of  land ;  duty  to  trespassing  children 64 

lands  of;  statute  as  to  keeping  highways  in  repair note,      63 

OXEN, 

stolen , 1061 
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P. 
PAIN  AND  SUPFEEING, 

physical  injury  315-217 

mental  suffering 215-236 

physical  injury 315 

evidence  as   to 316 

effect  of  prior  injury  or  disease 317 

physical  injury   318,  319 

fright;  not  result  of  physical  injury 330 

fright;  physical  injury  resulting  from 321,  333 

fear  of  consequences  of  injury;  bite  of  dog 233 

of  injured  person;   disfigurement 334 

action  by  husband  for  injury  to  wife;  parent  and  child 235 

pleading;    evidence   326 

of  injured  person,  damages  caused  by  death  609,  683 

See  Suffering. 

eviction 1847 

recovery  for,  in  action  against  physician 2039 

minors   309 

married  women 336 

instantaneous  death.    See  Admiralty;  Instantaneous  Death; 
Mental  Suffering;  Suffering. 

PAINT, 

breach  of  warranty  as  to  quality  of 1694 

PARALYSIS, 

injury  causing,  verdicts  excessive  and  not  excessive...  note,  314 
PARENT, 

includes  whom,  damages  caused  by  death 523 

loss  by  death  of 517,  542,  544-546,  580,  581,  631,  665,  698 

720,  721,  746-749,  815,  837-839 

advice  of,  damages  caused  by  death 530 

loss  by  death  of,  care,  training,  etc.,  of  children...  545,  632,  666 

699,  816,  889 

duty  as  to  nurture,  care,  training,  etc.,  of,  death 56S 

dependence   of,   death 568 

right  to  support  by  child,  damages  caused  by  death 531 

duty  of  cliildren  to  support;   damages  caused  by  death 568 

586,  890 

daughters,  voluntary  care  of:  damages  caused  by  death 568 

death  of,  probable  accumulations 691 

See  Accumulations. 

death  of  children;   damages  for  causing...   585,  586,  667-672,  700- 

703,  722,  749,  787,  813 
death    of    children;    minority    and    majority;     damages    for 

causing  death 583,  748,  750,  817,  819 

services  and  earnings  of  children;  death 568 
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PARENT  —  Continued. 

time  lost  by;  death  of  childiren;  damages  for  causing  deafh,    810 

See  Children, 
death  of.    See  Children;  Death;  Parent  and  Child;  Releases. 

PARENTAL  RELATIONS.    See  Relations. 

PARENT  AND  CHILD, 

contributory  negligence  of  parent;   injury  to  child....  175,     176 
loss  of  child's  services,  physical  injuries,  verdicts  excessive 

and  not  excessive note,     214 

mental  suffering   - S25 

physical  injury 300-315 

judgement  for  parent  in  behalf  of  child  not  bar  to  action  for 

loss  of  services 301 

advice  by   parent  to  son  to  leave  wife';    alienation   of   af- 
fections       461 

action  by  parent;   seduction 467 

action  by  parent;  mitigation  of  damages;   sediiction 468 

action  by  parent;  barred  by  marriage  subsequent  to  seduc- 
tion and  before  confinement 469 

loss  of  services  of  child 2008 

medical  expenses  for  child  as  result  of  nuisance 2008 

torts  of  minors 2009 

father  not  liable  for  tort  of  minor 2009 

tort  by  insane  child 2009 

vchere  child  permitted  to  handle  firearms 2009 

assault  by  infant  with  intent  to  commit  rape 2009 

injury  to  horse  hired  by  minor 2009 

breach  of  contract  by  father  for  board  and  tuition  of  minor,  2010 

damages  against  father  for  support  of  bastard  child 2010 

PARENT  AND  CHILD;  PHYSICAL  INJURY, 

recovery  by  parent;  loss  of  services  of  minor  child 300 

judgment  for  parent  in  behalf  of  child  not  bar  to  action  for 

loss  of  services 301 

action  by  widow  for  loss  of  services  of  minor  child 302 

recovery  by  parent;   loss  of  services;   minor  in  employ  of 

another 303 

statute  as  to  employee  not  applicable  to  parent 304 

injury   to   child;    parent's   recovery   for    expenses,    nursing, 

etc 305 

injury  to  child;  parent's  recovery  for  future  expenses 306 

evidence  as  to  parent's  condition  in  life 307 

child  en  ventre  sa  mere;  damages  for  injury  to 308 

pain  and  suffering;   minors 309 

eX:penses;  recovery  of,  by  minor 310 

loss  of  time;   diminished  earhing  capacity;  minor 311 

prospective  loss;  permanent  injury;  minor 313 


2578  INDEX. 

[References  are  to  Sections.] 

PARENT  AND  CHILD ;  PHYSICAL  INJURY  —  Continued. 

recovery  by  minor  for  injuries  to  mother 313 

recovery  by  minor  for  loss  of  wages  in  past 314 

negligence  of  parent 315 

PAROL  EVIDENCE.    See  Evidence. 

PARTIAL, 

incapacity;  English  Workmen's  Act;  construction  of 239 

PARTIALITY, 

verdict  based  on,  damages  caused  by  death note,    527 

PARTIAL  PERFORMANCE, 

sale  of  personalty 1664 

PARTICULAR  CONTRACTS  1335-1376 

generally 1335 

adoption;   contract  for 1336 

advertisement;   contract  to  publish 1337 

arbitration;   agreement  to  submit  to 1338 

board  and  lodging;  contract  for 1339 

board  of  horses;   contract  for 1340 

business;  contracts  not  to  engage  in 1341 

business;  donation  to  secure  removal  of 1342 

caterer;  contract  to  furnish  dinners 1343 

copartnership;  delay  in  carrying  out  agreement  for 1344 

cultivation  of  land  on  shares;  contract  for 1345 

discontinue  an  action  and  release  property;  agreement  as  to 

forbearance 1346 

gas;  failure  to  supply 1347 

heating  apparatus;   greenhouse 1348 

invest  niouey;   contract  to 1349 

licenses;  agTeejnent  by  crown  to  issue  and  renew 1350 

literary  work;  contract  to  publish 1351 

loan  money;  agreement  to 1352 

mails;  contract  to  carry 1353 

manufacture  and  '"  vigorously  push  "  sale 1354 

mining  contracts  1355 

news  reports;    contract  to   furnish 1356 

patented  improvement;  use  of 1357 

payment  of  money;  breach  of  contract  for 1358 

pledged  property;  agreement  to  redeem 1359 

printing  contracts  1360 

profession;   agreement  not  to  practice;   physician 1361 

profits;   sharing  of  1362 

railroad  passes;   contracts  to  furnish 1363 

scholarship 1364 

steam  for  power 1365 

stock;  refusal  to  issue  or  deliver ]366 

subscription  to  corporate  stock 1367 
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PARTICULAR  CONTRACTS  —  Continued. 

support;  agreements  as  to 1368 

theatrical  contracts,  lectures,  games,  etc 1369 

timber;  contracts  to  cut,  etc 1370 

trains;  contract  to  stop 1371 

transportation  of  excursionists 1372 

tuition  1373 

water  power,  supply,  etc 1374 

wells;  contract  to  bore  or  drill 1375 

will;  agreement  to  leave  property  by 1376 

PARTICULARS, 

of  injury  or  loss;  damages  caused  by  death 847 

PARTICULAR  TERMS,   MAXIMS  AND  PHRASES.     See  Terms, 

Maxims  and  Phrases. 
PARTIES, 

who  may  sue;   civil  damage  acts 470 

in  interest;   death 507 

who  liable  and  not  liable,  damages  caused  by  death...  note,     522 
only  party  aggrieved  could  sue;  damages  caused  by  death... 

note,     522 

receivers;   damages  caused  by  death note, .  522 

entitled ;   damages  caused  by  death 850 

to    contract,    rights    of;     effect    of    limitation    of    liability 
statutes 1030 

PART  INTEREST, 

in  property;  wrongful  attachment,  levy  or  seizure 1097 

PARTNERS, 

evidence ;  loss  of  time 234 

recovery  on  bond  of  surviving-  partner 1617 

sale  to    1647 

recovery  on  partnership  contracts  after  death  of  partner...  1293 

PARTNERSHIP, 

relation  of,  with  deceased,  damages  caused  by  death 649 

fraudulently  inducing  to  purchase  articles;   misrepresenting 

price 2.230 

PART  OWNER, 

of  land  fraudulently  inducing  another  to  join  in  purchase  of; 
concealment 2220 

PARTY.    See  Parties. 

PARTY  WALL, 

existence  of,  as  breach  of  contract 1800 

inserting  girders  in  party  wall 2132 

PASSAGE, 

refusal  of,  by  vessel.    See  Marine  Torts  find  Contracts, 
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PASSENGEE, 

damages  for  causing  death  of 675,  676,  679,  790,  791,    846 

death  of  persons  who  are  not 679 

death  by  collision 768 

See  Carriers. 

effects  of;   collision 974 

receiver  not  personally  liable  for  death  of 3108 

death  of.     See  Admiralty;  Carriers  of  Passengers, 
vessel  as  carrier  of.    See  Marine  Torts  and  Contracts. 

PASSES, 

contracts  to  furnish  railroad  passes 1363 

free  pass.    See  Releases. 

PASSION, 

verdict  based  on,  damages  caused  by  death 527 

See  Jury. 

PAST  AND  PROSPECTIVE, 

loss;  recovery  for,  in  one  action 250 

PAST  LOSSES, 

physical  injuries 250 

PASTURE^ 

contract  to;  cattle;   sufficiency  of  water  supply,  fraudulent 
representations 2213 

PATENTED  IMPROVEMENTS.     See  Patents. 

PATENTS, 

distinction  in  remedies  for  infringement  of 1243,  1244 

owner  has  two  remedies 1243,  1244 

action  at  law  to  recover  damages 1243,  1244 

action  in  equity  for  injunction  and  damages 1243,  1244 

recovery  of  gains  and  profits  made  by  infringer 1243,  1244 

damages  of  compensatory  character  in  equity 1244 

principle  on  which  rule  in  equity  founded 1245 

bill  in  equity  for  valued  account  of  profits  and  damages  not 

recoverable 1246 

measure  of  damages  at  law;  generally 1247 

compensation  for  actual  loss 1247,  1255,  note,  1256 

basis  on  which  estimated 1247,  1248 

actual  damages  must  be  actually  proved 1247 

mode  of  ascertaining  damages  depends  on  nature  of  mon- 
opoly granted 1248 

doubt  as  to  sufficiency  of  evidence;  infringement  wanton...  1249 

license  fee  as  criterion  in  estimating  damages 1250 

license  fee  must  be  such  as  to  show  an  established  charge 

or  royalty  1250 

license  fee  not  absolute  test 1250 

what  amounts  to  a  license  fee. . . , 1251 
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PATENTS  —  Continued. 

■where  license  canceled  or  expired 1252 

royalty  fixed  by  prior  decision;  effect  of;  interest 1253 

where  no  licenses  issued 1254 

difference  in  pecuniary  condition  by  infringement 1254 

evidence  of  profits  usually  made  by  plaintiff  on  patent 1254 

presumption  as  to  sales  made  by  defendant 1354 

evidence  of  defendant's  profits  in  action  at  law 1255 

profits  recoverable  though  license  fee  shown 1256,  note,  1256 

evidence  as  to  utility  and  advantage  of  an  invention 1257 

reasonable  royalty  1357 

when  only  nominal  damages  are  recoverable 1357,  1258 

nominal  damages  for  infringement  of  design  of  carpet 1258 

nominal  damages  where  no  profit  derived  by  defendant 1258 

statute  as  to  increase  of  damages  by  court 1259 

power  of  court  under  such  statute 1259 

proper  to  increase  where  a  flagrant  violation  of  plaintiff's 

rights 1259 

no  increase  in  the  recovery  of  profits 1259 

where  patent  covers  several  claims  and  one  only  infringed . .  1360 
when  nominal  damages  only  recoverable  where  patent  covers 

more  than  one  claim 1261 

device  infringing  in  part  on  a  patent 1263 

where  patent  for  improvement  infringed 1263 

apportionment  of  damages  where  patent  for  improvement 

infringed 1263 

apportionment  of  damages  where  improvements  are  added..  1264 

interest  on  profits 1365 

interest-money  invested  in  defendant's  plant 1366 

contract  as  to  use  of  patented  improvement 1357 

sale  of  patented  articles 1639 

sale  of  exclusive  rights 1640 

manufacture  of  patented  articles;  fraud 2213 

PATERNAL  "ADVICE^ 

loss  of;  death  of  parent ., 889 

See  Children;  Parent. 
PATRONAGEi, 

loss  of.    See  Boycott;  Combinations  and  Conspiracies. 

PAYMENT, 

evidence    of   payment    or    value    of    services    of    physician, 

whether  necessary   257-259 

of  seamen   933 

by  state  of  value  of  diseased  animals;   killing  by  board  of 

health 1074 

breach  of  contract  for  payment  of  money 1358 

refusal  of  vendee  to  accept  and  pay 1649-1658 
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PAYMENT  —  Continued. 

of  money;  breach  of  contract  for 1983 

where  notes  payable  in  specific  articles 1990 

by  lessee  of  twice  the  amount   offered  by  highest  bidder; 

option  to  lease  on  such  terms;  fraud 2326 

intention  of  vendee  to  evade;  fraud,  etc 2227 

of  commercial  paper.     See  Commercial  Paper;   Releases. 

PAYMENT  AND  SATISFACTION, 

legal  tender  acts 2254 

constitutionality  of  acts 2254 

power  of  Congress  to  pass 2254 

to  what  obligations  acts  applied 2254 

effect  of  legal  tender  acts  upon  contracts  payable  in  gold...  2355 
whether  contracts  payable  in  gold  could  be  satisfied  by  legal 

tender  notes   2255 

contract  payable  in  gold  should  be  satisfied  in  such  medium,  2255 

intention  of  parties  in  such  contracts 2255 

contracts  made  before  passage  of  acts 2255 

form  of  judgment  on  contract  payable  in  gold 3255 

contract  payable  in  gold  "  or  its  equivalent  " 2256 

contract  payable  in  specie  "  or  its  equivalent " 2256 

contracts  payable  in  foreign  currency  or  coin 2257 

where  contract  payable  in  gold  and  silver,  execution  to  issue 

in  gold  and  silver 2257 

contract  payable  in  Confederate  money 2258 

action  to  enforce  bond  made  payable   on  basis   of  Confed- 
erate money   2358 

contracts  payable  in  Confederate  currency  were  not  invalid,  3258 
form,  of  judgment  on  contract  payable  in  Confederate  cur- 
rency     3358 

payment  or  satisfaction  by  labor  or  services 2259 

actual  loss;  breach  of  contract  to  permit  payment  in  labor 

or  services   3359 

recovery  of  profits  for  breach  of  contract  to  permit  payment 

in  labor  or  services 2259 

payment  or  satisfaction  in   goods,   merchandise   or   specific 

articles 2260 

payment  or  satisfaction  of  obligation  by  note 2261 

note  in  absence  of  agreement  does  not  discharge 2261 

question  whether  note  accepted  as  payment  is  for  jury 2261 

a  forged  note  not  an  extinguishment  or  payment 2261 

note  of  third  party  as  satisfaction  or  in  payment 2261 

duty  of  party  receiving  forged  paper 2261 

payment  by  bill  of  exchange 2263 

bill  of  exchange  not  payment  or  satisfaction 2263 

when  bill  of  exchange  operates  as  a  discharge 2362 

payment  or  satisfaction  by  check 2363 
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PAYMENT  AND  SATISFACTION  —  Continued. 

check  not  payment  unless  paid 2263 

effect  of  laches  on  part  of  person  to  whom  check  given 2263 

where  holder  has  check  certified 2263 

payment  or  satisfaction  in  bills  of  insolvent  bank 2264 

payment  in  counterfeit  bills 2264 

bank  bills  money  only  so  long  as  redeemed 2264 

duty  as  to  return  of  counterfeit  bills 2264 

effect  of  delay  to  return 2264 

"  PECUNIAEILY, 

suffered  or  sustained;''  "damages  for  the  death"...  et  seq.,  793 

PECUNIAEY.    See  Financial. 

PBCUNIAHY  ADVANTAGE.    See  Pecuniary  Benefit. 

PECUNIAEY  BENEFIT, 

reasonable  expectation  of;  damages  caused  by  death 531,     535 

536,  570,  652,  655,  687,  716,  737,  758,  805,  832,  859,     877 

PECUNIAEY  CIECUMSTANCES, 

of  beneficiaries  657 

See  Financial  Condition. 
PECUNIAEY  CONDITION.    See  Financial  Condition. 
PECUNIAEY  INJUEY, 

or  loss;  damages  for  causing  death 518-521,  524,  525,  559-561 

602,  603,  645,  646,  678,  729,  730,  768,  796,  825,  854-856 
See  Death. 

or  injuries  resulting  from  the  death 846 

See  Death. 

must  be  of  a;  Anti-Trust  Act 2237 

PECUNIAEY  LOSS, 

or  injury;  damages  caused  by  death 518-521,  524,  525,  559-561 

602,  603,  645,  646,  678,  729,  730,  768,  796,  825,  854-856 
See  Death. 
PEDDLEE, 

loss  of  time;   earnings 238 

PEDIGEEE, 

of  animal;  evidence  of,  on  question  of  value 1081 

PENAL, 

whether    Massachusetts     statute     strictly    penal;     damages 

caused   by   death 853 

PENAL  CONSEQUENCES, 

innocent    person    fraudulently    induced    to    participate    in 

criminal  offense  2217 

PENALTY, 

damage  not  synonymous  with 1 

liquidated  damages  33 
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PENALTY—  Continued. 

damages,  costs,  etc.,  expenses  construed 46 

damages  generally   note,  61 

liquidated  damages  97 

statute;    failure  to  transport  and  discharge  passengers  at 

destination;  "  legal  or  just  excuse  " 336 

damages;   civil  rights  acts 484 

death  by  wrongful,  etc.,  act 675,  676 

See  Death. 

liquidated  damages;  charter  party 999 

refusal  to  pay  loss  on  insurance  policy. 1482 

limits  recovery  in  action  on  bonds 1,563 

securing  covenant  does  not  limit  recovery 1796 

refusal  to  discharge  mortgage 1896 

in  action  against  administrator  or  executor. 2105 

Anti-Trust  Act , 2241 

conspiracy note,  "  opinions,"  etc.,  2253 

See  Liquidated  Damages  and  Penalty. 

PENNSYLVANIA, 

statutes;  damages  for  causing  death et  seq.,     793 

PENSION, 

as  a  factor;  mitigation;  damages  causing  death 6Q7i     640 

"  PEOPLES," 

restraints  of;   demurrage 982 

PEECENTAGE, 

basis  of;  canvasser  or  traveling  salesman;  earnings;  loss  of- 

time 237 

PERISHABLE  GOODS, 

sold  by  sheriff  under  order  of  court;  nominal  damages 1087 

PEIIMANENT  DAMAGES, 

defined 36 

PERMANENT  INJURIES, 

probably  permanent,  verdicts  excessive,  and  not  excessive, . . 

npte,,  214 

verdicts  excessive  and  not  excessive. .,.  npte,  214 

prospective  loss   2,43-250 

of  minor,  prospective  loss 313 

passengers;  cases 329 

breach  of  covenants  on  sales  of  realty 1821 

to  real  property 2114 

loss  by  fires 2121 

to  leasehold 2124 

to  land  by  flooding 2137,  2138 

by  nuisance   2150 

See  Parent  and  Child;  Physical  Injury. 
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[Beferences  are  to  Sections.] 
PERSE, 

wor4?  actiona^ble  per  se 381 

See  Libel  and  Slander. 
PERSON, 

corporation  is,  damages  caused  by  death note,     522 

action  bjr  private  person;  combinations  and  conspiracies 2234 

disfigurement  of;  physical  injuries 180 

See  Parties, 
injured.     See  Personal  Injuries;   Physical  Injuries. 

PERSONAL  ACTIONS, 

damages  allowed  to  time  when  action  commenced note,      61 

subsequent  claims  and  demands  after  suit  commenced,  .note,      61 

PEESONAL  DAMAGES  note,      61 

PERSONAL  INJURY, 

prospective  damages   note,  17 

violation  of  statutory  duty note,  63 

failure  to  give  statutory  signals note,  63 

consequent  upon  railroad's  duty  to  observe  seating  require- 

njents note,  63 

cause   of   action   not   given   for   violation   of    statute   as   to 

elevators note,  63 

sustained  by  trespasser  on  land,  liability  of  owner 64 

to  children  trespassing  on  land 64 

sustained  by  one  invited  on  land 64 

pleading;    evidence    226 

mental  sufEering  of  injured  person;   disfigurement 224 

expense  of  substitute  in  place  of  injured  person 261 

damages  for  causing;  admiralty;  generally 932 

admiralty;  Limited  Liability  Act 955 

breach  of  covenant  by  lessee  to  repair 1853 

evidence  as  to;  nuisance 2156 

See  Admiralty;  Civil  Damage  Acts;  Libel  and  Slander;  Mali- 
cious Prosecution;  Pain  and  SufEering;  Physical  Injuries; 
Seduction. 

PEESONAL  PROPERTY, 

injury  to,  survival  of  action;  death  of  defendant 1084 

See  Wrongs  AfEecting  Personal  Property. 

PERSONAL  QUALITIES, 

of  deceased" 648 

PERSONAL  RIGHTS, 

interference  with  exercise  of ,. .     126 

interference  of  public  officers  with 2088 

PERSONALTY, 

injured.    See-  Releases;   Sales  of  Personalty. 
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PERSONS, 

under  legal  disability,  exemplary  damages  against 131 

effect  as  to;  limitation  of  liability  statutes 1029,  1030 

See  Physical  Injuries. 
PETKOLEUM, 

breach  of  warranty  against  latent  defects 1702 

PHRASES.     See  Terms,  Maxims  and  Phrases. 
PHYSICAL  CONDITION, 

health,  ability,  capacity,  etc.;  damages  caused  by  death 

513,  514,  517,  528,  581,  585,  607,  617-620,  659 

683,  688,  717,  728,  729,  733,  771,  799,  859,  867 

ability  of  deceased  employee 772 

ability,  decreasing  with  age;  damages  caused  by  death 737 

appearance  of  deceased 733 

of  beneficiaries.     See  Death. 

health  of  children,  death  of  parent 581 

of  infant;   death 587 

health,  ability,  etc.,  of  beneficiaries,  next  of  kin  or  suryivors; 

damages  caused  by  death 537,  572,  573,  587,  607,  739,  759 

807,  833,  878,  879 

and  health  of  beneficiaries,  death  of  children 586 

of  beneficiaries;  death  of  employee 780 

and  skill  of  deceased 868 

PHYSICAL  EXAMINATION, 

of  injured  person 293-294 

of  plaintiff;   New  York 295,  296 

PHYSICAL  INJURIES 178-214 

substantial  and  nominal  damages;   generally 178 

damages   flowing   from   negligent   act   though   not   contem- 
plated    179 

I    disfigurement  of  person 180 

inconvenience 181 

prospects  of  marriage  impaired 182 

miscarriage;  loss  of  prospective  offspring;  whether  damages 

recoverable  for 183,  184,  185 

exemplary  damages 186,  187 

exemplary     damages;      physical     injuries      occasioned     by 

animals 188 

exemplary  damages ;   malpractice 189 

exemplary  damages;   placing  cantharides  in  wine 190 

direct  results  of  injury;  defect  in  highway;  statute,  what  in- 
cluded, Massachusetts  191 

interest  not  recoverable 192 

mitigation  of  damages 193 

duty  of  injured  person  to  minimize  damages;  medical  assist- 
ance     194,  195 
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PHYSICAL  INJURIES  —  Continued. 

duty  of  injured  person  to  submit  to  surgical  operation 196 

effect  of  plaintiff's  death 197 

release  of  claims  for  personal  injuries;  generally 198 

release  when  induced  by  fraud  no  bar 199,  300 

setting  aside  of  release;  return  of  consideration  not  neces- 
sary    201 

release  limited  to  injuries  specifically  mentioned 203 

release  by  railroad  employee;   acceptance  of  benefits  of  re- 
lief association  303 

recovery  of  special  damages;  pleadings 304 

amendment  of  complaint;   increased  damages 205 

instructions;   generally 306 

amount  of  recovery;  instructions  as  to 307 

"  such  sum  as  will  compensate,"  "  fair  and  just  compensa- 
tion,'' "fair  and  reasonable  compensation,"  instructions..  808 

instructions;  measure  of  damages;  miscellaneous 209 

new  trial  based  on  change  of  expert's  opinion 310 

inadequate  damages;   generally 311 

excessive  damages 312 

excessive  damages;  remittitur  of  part  of  judgment 313 

excessive  damages;  review  of  question  as  to  amount 214 

classification  of  the  various  injuries  in  which  verdicts  have 

been  held  excessive  and  not  excessive note,  214 

pain  and  suffering;   physical  injury 215 

pain  and  suffering;  evidence  as  to 216 

pain  and  suffering;  effect  of  prior  injury  or  disease 317 

mental  suffering;  physical  injury 318-219 

fright;  not  result  of  physical  injury 320 

fright;  physical  injury  resulting  from 321,  322 

mental  suffering;  fear  of  consequences  of  injury 233 

mental  suffering  of  injured  person;  disfigurement 224 

mental  suffering;  action  by  husband  for  injury  to  wife;  par- 
ent  and  child 335 

mental  suffering;  pleading,  evidence 336 

loss  of  time;  earnings;  diminished  capacity  to  labor 337 

loss  of  time;  earnings;  evidence  of,  must  be  given 228 

evidence;  loss  of  time;  earnings  and  diminished  ability..  329,  230 
loss  of   time;    earnings;    not  recoverable  where  wages   are 

paid;   evidence  331 

prospect  of  increased  earnings 233 

loss  of  time;  business 333 

loss  of  time;  partners;   evidence 234 

loss  of  profits 235 

loss  of  time;  earnings;  professional  men 236 

loss  of  time;   earnings;   canvasser  or  traveling  salesman  on 

percentage  basis 237 
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PHYSICAL  INJURIES  — Continued. 

loss  of  time;  earnings;  peddler 238 

total  or  partial  incapacity;    English  Workmen's  Act;    con- 
struction of 239 

I    loss  of  time,  earnings,  etc. ;  pleading  of,  as  special  damages . .  240 
lo^s  of  time,  earnings,  etc.;  recovery  for  and  evidence  admis- 
sible under  general  allegations 341,  242 

permanent  injuries;  prospective  loss;  generally 243 

I   prospective  loss;  must  be  reasonably  certain 244,  245 

'    prospective  loss;  permanent  injuries;  must  b&  evidence  as  to,  246 

permanent  injury  or  disability  may  be-  inferred. 247 

prospective  loss;  permane-nt  injury;  mode  of  assessing  dam- 
ages for 248 

prospective  loss;  permanent  injury;  mode  of  assessing  dam- 
ages for;  continued 249 

past  and  prospective  loss;  recovery  for  in  on«  action- 250 

expenses  of  treating  injury;  generally 251 

expenses  of  treating  injury;  evidence  as.  to,  necessary 252 

\     evidence  as  to  expenses  in  action:  by  married  woman 253 

surgical  and  medical  treatment;  medicines  and  drugs 254 

(   medical  exjjenses;  paymient  for  not  prerequisite  to  recovery,  255 

expenses  for  nursing 256 

I    services   of   physician;    evidence    of   payment   or   value    of; 

'         whether  necessary 257-259 

expenses  in  the  future ;  recovery  of 260 

expense  for  work  of  substitution  in  place  of  injured  person,  261 

expense  of  repairing  wagon 262 

evidence  as  to  plaintiff's  condition  in  life 263,  264 

evidence  as  to  defendant's  condition  in  life 265 

evidence  as  to  character  of  plaintiff;  chastity  of  female 266 

evidence  as  to  expectancy  of  life;  mortality  tables 267-269 

,   presumption    against    seriousness    of    injury;     evidence    to 

'       rebut 270 

admission   in   evidence   of   deposition   charging   attempt   to 

make  injuries  appear  worse  erroneous;   case 271 

action  against  city;   judgment-roll  conclusive  in  action  on 

bond 272 

exemplary  damages;  evidence  in  mitigation  of 273 

I  expert  and  opinion  evidence;  future  consequences  of  physi- 
cal, injuries   2.74,  275 

'  expert  evidence  not  admissible  as  to  speculative  or  possible 

future  consequences 276,,  277 

evidence  of  physician  based  on  examination,  of  injured  per- 
son as  to  his  condition 278 

expert  evidence  based  on  statements  of  injured  person 279 

expert  and  opinion  evidence;   appearance  and  condition  be- 
fore and  after  injury 280 
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expert  evidence  as  to  cause  of  condition 281,  283 

expert  -evidence;   ordinary  results  from  injury  of  like  char- 
acter   283    ! 

expert  and  opinion  evidence;  malpractice;  cases 284 

opinions  as  to  amount  of  damages;  elements  of  damages S85 

evidence  as  to  feigning;  personal  injuries 286 

hypothetical  questions   287 

expert  and  opinion  evidence;  cases  generally 288,  289 

statements  and  complaints  of  injured  person 290-292 

physical  examination  of  injured  person 293-294 

physical  examination  of  plaintiff;  New  York 295,  296 

exhibiting  injuries  to  jury 297 

evidence  admissible  under  pleadings;   cases 298,  299 

recovery  by  parent;  loss  of  services  of  minor  child 300 

judgment  for  parent  in  behalf  of  child  not  bar  to  action  for 

loss  of  services 301 

action  by  widow  for  loss  of  services  of  minor  child 302 

recovery  by  parent;  loss  of  services  of  minor  child 300 

another 303 

statute  as  to  employee  not  applicable  to  parent 304 

injury  to  child;  parent's  recovery  for  expenses,  nursing,  etc.,  305 

injury  to  child;  parent's  recovery  for  future  expenses 306 

evidence  as  to  parent's  condition  in  life 307 

child  en  ventre  sa  mere;  damages  for  injury  to 308 

pain  and  suffering;   minors 309 

expenses ;  recovery  of  by  minor 310 

loss  of  time;  diminished  earning  capacity;  minor 311 

prospective  loss;  permanent  injury;  minor 312 

recovery  by  minor  for  injuries  to  mother 313 

recovery  by  minor  for  loss  of  wages  in  past 314 

negligence  of  parent 315 

husband's  recovery  for  loss  of  services  and  society  of  wife; 

loss  of  earnings 316 

husband  cannot  recover  for  wife's  suffering 317 

loss  of  time;  married  woman 318,  319 

wife's  right  to  recover  not  precluded  by  husband's  right. . . .  320   } 
sale  of  laudanum  to  married  woman;   recovery  by  husband 

for  loss  of  services;   case 321 

injury  to  wife;  expenses  for  medical  treatment  recoverable 

by  husband    .'. 323  1 

recovery  for  services  of  husband  in  nursing  injured  wife 323 

recovery  for  services  of  daughter  as  nurse 324 

expenses;  recovery  of,  by  married  woman 335 

pain  and  suffering;  married  woman 326    (; 

actions  by  passengers  may  be  in  contract  or  tort 327 

physical  injuries;   passengers;   generally ,  328 

permanent  physical  injuries;  passengers;  cases 329  / 
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passenger  injured  alighting  from  car 330 

passenger  injured;  lex  loci  contractus;   statutory  limitation 

as  to  recovery 331 

exemplary  damages 332 

exemplary  damages;  assaults  on  passengers 333 

exemplarj'   damages;    failure   or   refusal   to   transport   pas- 
senger     334,     335 

penalty  statute;  failure  to  transport  and  discharge  passen- 
gers at  destination;  "  legal  or  just  excuse  ".  .■ 336 

wrongful  ejection  from  train 357-339 

exemplary  damages;   ejection  of  passenger 340 

exemplary    damages;     ejection    of    passenger;     unnecessary 

force  or  violence 341 

exemplary  damages;  ejection  of  passenger;  when  not  recov- 
erable       342 

exemplary  damages;  ejection  of  passenger;  cases 343 

passenger  left  at  wrong  station 344 

duty  to  minimize  damages;   ejection  of  passenger 345 

passenger  carried  beyond  destination 346,     347 

exemplary  damages;  passenger  carried  beyond  destination..     348 
passenger;    illness    due    to    exposure;    walking    to    destina- 
tion      349,     350 

passenger;   injury  to  health  by  exposure 351 

fright  in  connection  with  physical  injury;   expulsion  of  pas- 
senger       353 

mental  sxifEering,  etc.;  passenger  carried  beyond  destination,     353 
mental  suffering;   injury  to  feelings,  etc.;    ejection  of  pas- 
senger       354 

mental  suffering;  passengers;  cases  generally 355 

failure  to  give  passenger  proper  accommodations 356 

injury  or  insult  by  third  persons  to  passenger < 357 

wrongful  charge  of  f ar e ;  taking  up  tickets,  etc 358 

stipulations  exempting  carrier  from  liability., 359 

statutory   exemption   from   liability;    passengers   riding   on 

platforms  of  cars 360 

to  beneficiary  consequent  upon  wrongful,  etc.,  death 611 

See  Assault  and  Battery;  Carriers  of  Passengers;  Evidence; 
Expenses;  Husband  and  Wife;  Pain  and  Suffering;  Parent 
and  Child. 
PHYSICAL  SUFFEEING, 

loss  by  death 530 

See  Suffering. 

of  injured  person 870 

of  injured  person;   employee 773 

See  Suffering. 

of  beneficiaries  ,     87J. 

See  Death, 
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PHYSICAL  TRAINING, 

of  children ;  loss  of,  by  death  of  father 7C4 

See  Training. 

of  children  in  scliools;  death  of  parents 731 

PHYSICIANS  AND  SURGEONS, 

services  of;  evidence  of  payment  or  value  of;  whether  neces- 
sary    257,     359 

evidence  of;   based  on  examination  of  injured  person  as  to 

his  condition  378 

abortion  by;  liable  for  entire  damages;  case;  seduction 465 

malpractice,  damages  for  causing  death 565 

See  Malpractice. 

services;  expense  of;  damages  caused  by  death 538,     576 

See   Expenses;   Medical  Expenses. 

agreement  not  to  practice 1361 

loss  of  fee  by  failure  to  deliver  telegram 1433 

telegram  to;   damages  to  sender  for  failure  to  deliver,  1443,  1445 

malpractice  by 2039 

liability  for  punitive  damages 2039 

degree  of  skill  required 2039 

improper  attention  to  patient  suffering  with  broken  arm ....  2039 

liable  for  failure  to  use  ordinary  care 3039 

gross  negligence  not  necessary  to  a  recovery 3039 

in  case  of  miscarriage 3039 

blood  poisoning  3039 

if  more  than  technical  injury  sustained,  recovery  not  limited 

to  nominal  damages 3039 

pain  and  suffering  may  be  considered 2039 

where  physician  sends  another  in  his  place 2039 

failure  of  physician  to  be  at  office 2039 

loss  of  sight 3039 

See  Malpractice;  Physical  Injuries. 

PICTDRE, 

destruction  of  libelous  picture 1046 

conversion  of 1131 

PILOT  BOAT, 

loss  or  destruction  of 1004 

PLACE, 

of  destruction,  market  value  of  goods 1037 

PLAINTIFF, 

character  of;  evidence  as  to;  chastity  of  female 366 

condition  of,  in  life;  evidence  as  to 263-264 

reputation  of;  libel  and  slander 422,  433 

evidence  of  plaintiff's  social  position;   reputation;   financial 

condition;  libel  and  slander 425 

civil  damage  acts  ,.,,.,,..,,., ,,...., 470 
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PLAINTIFF  —  Continued. 

knowledge  and  consent  to  sale  may  be  defense;  civil  damage 

acts 481 

good  or  bad  reputation  of;  damages  caused  by  death 899 

PLANTS', 

injury  to  1042 

loss  of;  value 1053 

PLATFORM  OP  CAES.    See  Carriers  of  Passengers. 
PLICADING, 

special  damages  must  be  alleged 13 

ad  damnum   42 

special  damages;  damages,  costs  and  expenses 46 

recovery  of  special  damages;  physical  injuries 204 

amendment  of  complaint;   increased  damages;   physical  in- 
juries       205 

mental  suffering;  physical  injury 226 

as  special  damages  of  loss  of  time,  earnings,  etc 340,     242 

recovery  for  and  evidence  admissible  under  general  allega- 
tions; loss  of  time;  earnings,  etc 241-242 

physical  injuries,  evidence  admissible  under 298,    299 

assault  and  battery 278 

special  damages;   libel  and  slander 393-394 

libel;  facts  tending  to  enlarge  scope  of 396 

aggravation  of  damages;  plea  of  truth  as  justification;  libel 

and  slander  400,     401 

malicious  prosecution   447 

false  arrest  and  imprisonment 456 

alienation  of  affections 463 

alienation  of  affections;   criminal  conversation 463 

civil  damage  acts 483 

damages  caused  by  death note,  522,  561,     856 

wrongs  affecting  personal  property 1054 

allegation   of  general  damages;    evidence   of   special  value; 

animals 1081 

loss  of  profits  should  be  averred;   wrongful  attachment  of 

goods  and  exclusion  from  store  of  merchant 1091 

expenses  in  replevin  should  be  specially  pleaded 1219 

special  damages  in  replevin  for  injury  to  property  and  busi- 
ness should  be  specially  pleaded 1220 

actions  for  breach  of  contract 1294 

sales  of  personalty 1679 

breach  of  contract,  sales  of  realty 1788 

allegations;  action  for  breach  of  contract  to  loan  money  to 

discharge  lien  1918 

action  of  deceit 2312 

conspiracy  and  malice  in  aggravation note^  2231 

See  Allegation, 
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PLEDGEE, 

conversion  by,  of  insurance  policy 1133 

conversion  of  collateral  security 1137 

See  Bailment,  etc. 

PLEDGES.    See  Bailment,  Pledges,  Warehousemen,  etc. 

PLEDGOR.    See  Bailment,  etc. 

POISONING, 

animals 1075 

POLICE  OFPICEiRS.    See  Public  Officers. 

POLICE  POWEES, 

breach,  of  legal  duty;  liability 65 

POLICY  OP  INSURANCE, 

conversion  of 1132 

failure  to  procure 1473 

refusal  to  Issue 1476 

refusal  to  issue  paid-up  policy 1476 

refusal  to  allovsr  assignment 1477 

assignment  of;    set-off;    deductions 1478 

wrongful  cancellation  or  termination  of 1479 

refusal  to  continue 1480 

See  Insurances;  Releases. 

POLLUTION, 

of  waters.     See  Rijiarian  Rights,  etc. 

POND, 

on  land;  vendor's  false  statements  as  to 3221 

POSSESSION, 

of  premises;  refusal  or  failure  to  give 1868 

covenant  as  to.     See  Landlord  and  Tenant;   Covenants, 
of  land.     See  Actions  Affecting  Title,  etc. 

POSTMASTER, 

recovery  on  bond  of 1612 

POSTMASTER-GENERAL, 

liability  of   2098 

POVERTY, 

of  parent,  obligation  of  child  to  support;  damages  caused  by 

death 587 

of  beneficiaries,  evidence  of;  damages  caused  by  death 587 

657,  658,     688 

of  parents ;  damages  caused  by  death 617-620 

of  beneficiaries.     See  Financial  Condition. 

POWER, 

breach  of  contract  to  furnish  steam  for. , ,..,,...,,...,  1365 
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POWERS, 

governmental,      judicial,     ministerial      and      discretionary; 
breach  of  legal  duty;  liability ; . . .       65 

PRACTICAL  JOKE, 

false  statement  made  as  a S216 

PKEGNyVNCY, 

marriage  of  woman  in  belief  that  she  is  virtuous,  fraudu- 
lently induced  by  third  party 2319 

PREGNANT  WOMAN, 

assault  on  365 

PREJUDICE.    See  Verdict. 

PREMISES.     See  Land. 

PREMIUMS, 

refusal  to  receive 1480 

PRESERVATION, 

of  dead  body,  right  to  possession  for 1048 

PRESIDENT, 

of  bank,  conspiracy  to  prevent  election  of 2246 

PRESUMPTION, 

of  damage;  ubi  jus  remedium note,      62 

of   negligence    150 

See  Evidence. 
PRICE, 

misrepresentation    as    to;    depositing    of    another's    money 

f ]-audulently  inducing  joint  purchase  of  land 2220 

misreijresentation  as  to;    option  to  purchase  land;    fraudu- 

lenl  ly  inducing  purchase  on  shares 2220 

broker's  false  statements  as  to  price  for  vyhich  land  may  be 

bought 2221 

paid  for  land;   fraudulent  representations  as  to,  to  indiice 

purchase 2221 

paid  for  land;  vendor's  fraud  as  to 2221 

PRIDE, 

injury  to;   eviction 1847 

PRIMA  FACIE, 

liability;   ubi  just  remedium 63 

PRINCES, 

restraints   of;    demurrage 982 

PRINCIPAL, 

w^hen  not  liable  as  accomplice;  conspiracy;  agent 8238 

PRINCIPAL  AND  AGENT,     See  Agents,  etc. 
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PEINCIPAL  AND  SUKETY.    See  Sureties. 

PKINTING  CONTKACTS, 

breach  of 1360 

PKIOE  INCUMBEANCES, 

covenant  as  to.    See  Covenants;  Landlord  and  Tenant. 
PEISONEE, 

liability  of  sherifE  for  death  of 594 

PEIVATE  PEESON, 

action  by;   combinations  and  conspiracies 3334 

action  for  conspiracy  by 2334 

PEIVILEGED  COMMUNICATIONS.    See  Libel  and  Slander. 

PEIVITY, 

want  of;  limitation  of  liability  statutes 1031 

PEOBABLE, 

and  natural  consequences;   torts 90 

PEOBABLE  ACCUMULATIONS, 

of  deceased;  damages  caused  by  death 690,  691,    733 

See  Accumulations^  Death. 
PEOBABLE  CAUSE.    See  Malicious  Prosecution. 

PEOBATE  .JUDGE, 

recovery  on  bond  of 1613 

PEOCEDUEE, 

limitation  of  liability  statutes;  how  availed  of 1033 

PEOCESS, 

abuse  of,  by  attorney 2082 

issuance  by  attorney  of  irregular  process 2086 

wrongful.    Siee  Wrongful  Attachment,  Levy  and  Seizure. 
PEODUCTS, 

contract  for  sale  of 1669 

PEOFESSION, 

charge  of  incapacity  in;    allegation  of  special  damage  not 
necessary;   libel  and  slander 393 

skill,  etc.,  in,  as  a  factor;  damages  caused  by  death 528 

agreement  not  to  practice 1361 

PEOPESSIONAL  MEN, 

earnings;   loss  of  time 336 

PEOPITS, 

loss  of,  physical  injury 235 

as  a  factor,  damages  for  causing  death 563 

of  deceased  wife,  damages  for  causing  death 571 

loss  of;  wrongs  affecting  personal  property 1041 

loss  of;  wrongful  attachment,  levy  and  seizure 1090,  1091 

evidence  as  to;  conversion 1105 
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[Beferences  are  to  Sections.] 
PROFITS  —  Continued. 

in  replevin   1320 

in  actions  for  infringement  of  patents 1243,  1244,  1245,  1246 

1255,  1256,  note,  1256,  1260,  1263 
evidence   in   action   for   infringement    of   patent    of   profits 

actually  made  by  plaintifE 1254 

of  defendant  in  action  at  law  for  infringement  of  patent ....   1255 

actions  for  infringement  of  copyrights 1267,  1269 

loss  of,  by  infringement  of  rights  in  trade-mark 1272 

recovery  on,  for  breach  of  contract 1278 

if  contingent  and  speculative  not  recoverable;  breach  of  con- 
tract     1285 

loss  of;  recovery  generally  for  breach  of  contract 1285 

must  be  capable  of  being  ascertained;  breach  of  contract...  1285 

breach  of  contract  for  board  and  lodging 1339 

breach  of  contract,  board  of  horses 1340 

contracts  not  to  engage  in  business 1341 

breach  of  agreement  to  loan  money 1352 

breach  of  mining  contracts 1355 

breach  of  contract  as  to  sharing  of 1362 

breach  of  contract  to  play  baseball  game 1369 

breach  of  theatrical  contracts 1369 

breach  of  contract  to  cut  timber 1370 

breach  of  contract  to  transport  excursionists 1372 

breach  of  contract  to  furnish  water  power 1374 

lost  by  condemnation  of  water  power 2194 

when  not  allowable  in  condemnation  proceedings 2194 

recovery  for  loss  of;  building  and  construction  contracts 1396 

question  of,  in  action  to  recover  on  elevator  insurance 1539 

rule  as  to  recovery  of,  for  negligence  as  to  telegrams 1410 

loss  of;  negligence  as  to  telegram  accepting  offer  to  buy...  1413 

recovery  for  loss  of,  in  action  on  attachment  bonds 1577 

no  recovery  for,  on  bond  for  title 1619 

sales  of  personalty 1672,  1673 

on  resale  in  action  for  breach  of  warranty  of  personalty 1699 

in  action  between  landlord  and  tenant 1843 

refusal  of  lessor  to  execute  lease 1844 

covenant  for  quiet  enjoyment 1845 

breach  of  covenant  by  lessee  as  to  repairs 1852 

interference  with  possession;  landlord  and  tenant 1853 

breach  of  covenant  as  to  renewal 1858 

lessee's  breach  of  contract  to  lease 1866 

breach  of  covenant  as  to  steam 1876 

loss  of,  not  recoverable  in  action  for  loss  of  baggage 1953 

liability  of  guardian  for 201 1 

lost  by  wrongful  termination  of  employment  contract 2021 

recovery  of,  (or  breach  of  contract  by  employer 2030 
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PROFITS — Continued. 

obtained  by  agent  to  detriment  of  principal 2056 

in  action  against  principal 3058 

as  damages  in  action  against  agent 3058 

depreciation  in  stock  due  to  officers  of  corporations 2070 

of  officers  of  corporations 2074 

of  promoters  of  corporations 3074 

wrongful  seizure  by  sheriff '. 2100 

loss  by  fires    2131 

recovery  of,  in  action  for  overflow 2139 

loss  of,  from  loss  of  water  power 2146 

manufacture  of  goods  for  sale  induced  by  fraud 2213 

fraudulently  inducing  another  to  join  in  purchase  of  land; 

option;  misrepresentation  as  to  price 3220 

remote  damages;   false  representations  that  no  liens 3224 

upon  broken  contracts;  combinations  and  conspiracies 2236 

loss  of;   boycott  2340 

agreement  prohibiting  engaging  in  competitive  business 3343 

fraudulent  conspiracy  preventing  obtaining  personal  prop- 
erty purchased  ^ 3348 

PROMISE, 

in  futuro;   fraud  and  deceit,  etc 3213-3315 

PROMOTERS, 

of  corporati  ons ;  profits  2074 

stock  illegally  voted  to 2076 

PROMOTION, 

of  deceased;  damages  caused  by  death 863 

chances  of,  of  deceased;  damages  caused  by  death 607 

chances  of  husband's  promotion,  damages  caused  by  death..  579 

PROOF.    See  Evidence. 

PROPERTY, 

sic  utero  tuo  ut  alienum  non  laedas 67 

increase  of;  as  element  of  damages  for  death 516 

amount  of,  of  deceased;  damages  caused  by  death 538,  607 

accumulation  of,  death  note,  733 

See  Accumulations;   Financial  Condition. 

extent  of,  of  survivor,  damages  caused  bj--  death 658 

See  Financial  Condition, 
depriving  of,  without  due  process  of  law;   statute;   penalty; 

damages  caused  by  death 675 

effect  as  to;  limitation  of  liability  statutes 1029 

personal,  condemnation  of  1046 

personal,  detention  of,  for  appraisement;   duties 1047 

in  dead  body   1048 

owner  of,  special  or  part  interest  in;  wrongful  attachment, 

levy  or  seizure 1098 
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PROPERTY  —  Continued. 

of  third  person;  wrongfully  attached 1099 

lost  or  destroyed   1810 

detinue  and  replevin;  changed  in  form;  labor  expended 1226 

found  in  each  party;  detinue  and  replevin 1242 

damage  to;   Anti-Trust  Act 2237 

See  Land;  Personal  Property;  Sale  of  Realty;  Wrongful  At- 
tachment, Levy  and  Seizure;  Wrongs  Affecting  Personal 
Property. 

PROPERTY  RIGHTS, 

rights  of  United  States,  hove  far  subject  to  litigation 65 

PROSECUTING  ATTORNEY.     See  Attorney. 

PROSECUTION, 

criminal;  effect  of;  on  allowance  of;  assault  and  battery. .  372-373 

of  defendant;  defense;  damages  for  causing  death 790 

See  Criminal  Prosecution;   Malicious  Prosecution. 

PROSPECTIVE  ADVANTAGE, 

damages  caused  by  death  531,  535,     536 

PROSPECTIVE  DAMAGES, 

defined 17 

jury note,      17 

increased  earnings   233 

damages  caused  by  death 568,  716,     764 

general  damages,  damages  for  causing  death 561,     563 

death  of  children  of  tender  years 588 

reasonable  expectation  of  pecuniary  benefit ;  damages  caused 

by  death   '. .     737 

See  Benefit;   Death, 
breach  of  contract  of  employment 2014 

PROSPECTIVE  EARNINGS, 

negligently  killing  horse  1061 

PROSPECTIVE  INHERITANCE, 

damages  caused  by  death 571,  587,  656,  738,     806 

See  Accumulations;   Inheritance. 

PROSPECTIVE  LOSS, 

and  past  loss;  recovery  for,  in  one  action 250 

permanent  injury;   minor     312 

physical  injuries   243-246,  248-249 

damages  for  causing  death 758 

death  of  minor  723 

See  Benefit;   Death. 

PROSPECTIVE  MARRIAGE, 

physical  injuries 183 

PROSPECTIVE  OFFSPRING, 

loss  of;   physical  injuries   183-185 
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PROSPECT  OF  INHERITING, 

damages  caused  by  death 571,  587,  656,  738,     806 

See  Accumulations;  Inheritance. 

PROSPECTIVE  PROFITS, 

wrongs  affecting  personal  property 1041 

manufacture  of  goods  for  sale  induced  by  fraud 2313 

PROSPECTS, 

in    life    of    minor,    death    of    minor;    damages    for    causing 
death 722 

PROSPERITY, 

of  deceased  as  a  factor;  daraiages  for  causing  death 659 

of  father,  damages  for  causing  death  of  son 587 

See  Financial  Condition. 

PROSTITUTION, 

wife  living  in;   damages  caused  by  husband's  death 531 

PROTECTION, 

loss  of,  of  deceased;  damages  caused  by  death 729,  735,     830 

836,     871 

PROTEST, 

failure  to  give  notice  of 1993 

failure  to  protest  note 1995 

of  note;  where  wrongful 1995 

failure  of  notary  to  give  notice  of  protest  of  note 2097 

PROVIDENT  CHARACTER, 

of  deceased;   damages  for  causing  death 868 

See  Accumulations;    Habits. 

PROVOCATION, 

mitigation  in;  libel  and  slander 418,    41 9 

PROXIMATE  CAUSE, 

damages 84,      85 

for  jury;   damages   86 

liability  for  collision  note,      63 

damages  for  causing  death 759 

wrongs  affecting  personal  property 1043 

PROXIMATE  CONSEQUENCES, 

illustrated;   damages   88 

PROXIMATE  DAMAGES, 

defined 58 

in  connection  with  the  words  "  damages,"  "  costs  "  and  "  ex- 
penses " 46 

PROXIMATE  LOSS, 

for  inducing  one  to  enter  into  contract;  fraud  and  deceit. , . .  3213 

PRUDENCE, 

of  deceased;  damages  for  causinar  death 607,     860 

See  Habits. 
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PUBLICATIONS.    See  Libel  and  Slander. 

PUBLIC  ENEMIES, 

demurrage ^ 982 

PUBLIC  HEALTH  ACT, 

Englisli;   meat  condemned   1051 

PUBLIC  IMPEOVEMENTS.     See  Eminent  Domain,  etc. 

PUBLIC  INTERESTS, 

government's  liability  65 

PUBLIC  OFFICERS, 

public  officers  generally  2088 

ministerial  acts   208ii 

non-feasance  or  malfeasance  2088 

ministerial  ofBoers  not  liable  for  exemplary  damages 2088 

mere  nominal  trespass  by  officer i 2088 

nominal  damages    2088 

interference  with,  personal  rights 2088 

wrongful  holding  or  usurpation  of  office 2089 

removal  from  office   2089 

where  no  fraud  in  usurpation  of  office 2089 

salary  as  damages  for  usurpation  of  office 2089 

action  against  city  officers  for  refusal  to  admit  to  office ....  2089 

recovery  under  statute  in  Ohio 2089 

expenses  and  attorney's  fees  in  action  to  obtain  office 2089 

discharge  of  veteran;  New  York  statute 2089 

illegal  appointment  by  officer  of  minor  as  guardian  of  prop- 
erty    2090 

members  of  board  of  health 2091 

clerks  of  courts   2092 

failure  of  clerk  to  issue  summons 2092 

failure  of  clerk  to  take  sufficient  guardian's  bonds 2092 

constables,  police  officers,   etc 2093 

taking  of  insufficient  security  by  constable 2093 

unlawful  sale  of  mortgaged  goods  by  constable 2093 

taking  of  property  by  constable  without  ii  writ 2093 

wrongful  release  of  property  by  constable 2093 

neglect  of  marshal  to  execute  or  return  execution 2093 

assault  by  police   officer 2093 

action  for  failure  to  arrest  where  judgment  and  execution 

void 2093 

coroners 2194 

mutilation  of  fiody  by  coroner 2094 

inspector  of  oil;  fraud  or  negligence  of 2095 

judges,  magistrates,  etc 2096 

liability  of  judge  for  his  acts 2096 

where  judge  acts  maliciously  or  corruptly 2096 

where  judge  acts  in  bad  faith 2096 

erroneous  order  by  mayor  imprisoning  a  person 2096 
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PUBLIC  OFFICERS— Continued. 

notary 3097 

where  notary  falsely  certifies  to  execution  of  mortgage 2097 

failure    of    prothonotary    to    properly    indorse    execution 

process 2097 

failure  of  notary  to  give  notice  of  protest  of  note 2097 

postmaster-general 2098 

heads  of  executive  departments '  2098 

officers  of  United  States 2098 

official  communications    2098 

recorder 2099 

negligence  of  recorder  in  recording  deed 2099 

sheriffs 2100,  2101 

failure  of  sheriff  to  exercise  reasonable  care  and  skill 2100 

refusal  of  sheriff  to  execute  writ  of  possession 2100 

failure  of  sheriff  to  levy  on  land 2100 

failure  of  sheriff  to  return  execution 2100 

where  sheriff  disobeys  instructions  to  postpone  sale 2100 

surrender  by  sheriff  of  attached  property 2100 

neglect  of  sheriff  to  take  bond 2100 

failure  of  sheriff  to  attach  property 2100 

attachment  of  property  covered  by  deed  of  trust 2100 

wrongful  seizure  by  sheriff 2100 

loss  of  profits  for  wrongful  seizure 2100 

escape  of  a  prisoner 2100 

where  sheriff  makes  false  return 2100 

refusal  of  sheriff  to  execute  writ  of  restitution 2100 

interest  in  action  against  sheriff 2100 

burden  of  proof  in  action  against  sheriff  for  taking  of  prop- 
erty   2100 

exemplary  damages  in  action  against  sheriff 2101 

exemplary  damages  where  sheriff  breaks  into  building 2101 

exemplary    damages    not    recoverable    for    misconduct    of 

deputy 2101 

tax  assessors  and  collectors ■ 2102 

when  tax  collector  acts  judicially 2102 

excessive  assessment   2102 

tax  assessor  acting  naaliciously  or  corruptly 2102 

levy  by  tax  collector  on  property  outside  of  county 2102 

trespass  by  tax  collector 2102 

negligence  in  levying  tax 2102 

levy  for  collection  of  illegal  tax 2102 

exemplary  damages  not  recoverable  where  collector  does  not 
act  maliciously  or  corruptly 2102 

PUBLIC  POLICY, 

contracts   against    1276 

conspiracy   note,   "  opinions,"   etc.,  2253 
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PUBLIC  USE, 

taking  property  for.    See  Eminent  Domain,  etc. 
PULLEYS, 

sale  of  defective  pulleys 1694 

PUNISHABLE.    See  Exemplary  Damages. 

PUNISHMENT, 

damage  not  synonymous  with 1 

exemplary  damages   28 

of  seamen   933,     934 

See  Exemplary  Damages. 

PUNITIVE  DAMAGES, 

and  exemplarj'   28 

false  arrest  and  imprisonment 453,     453 

damages  caused  by  death 524 

See  Death;  Exemplary  Damages. 

PUNITORY  DAMAGES.    See  Death;  Exemplary  Damages;  Puni- 
tive Damages. 

PURCHASE-MONEY  WITH  INTEREST, 

breach  by  vendor  1734,  1736 

breach  by  vendee  1759 

sale  of  laud;   fraud 2222 

PURCHASE-PRICE, 

as  damages  on  sales  of  personalty 1691,  1692 

with  interest;    sale  of  realty 1730 

with  interest.     See  Covenants  on  Sales  of  Realty. 

PURCHASER.     See  Sales  of  Personalty. 

Q. 

QUALIFICATIONS, 

for  business,  etc.,  as  a  factor;  damages  for  causing  death..     563 
QUALITIES, 

and  capacity  of  deceased  as  factors;    damages  for  causing 
death 563 

of  land;  vendor's  fraud  as  to 2221 

QUANTITY, 

of  land;  vendor's  fraud  as  to 2221 

See  Deficiency. 
QUANTUM  MERUIT, 

recovery  on  basis  of 1277 

QUANTUM  VALEBAT, 

recovery  on  basis  of '.  1277 

QUARANTINE, 

regulations;   demurrage   982 


[Beferences  are  to  Sections.] 
QUARE  IMPEDIT, 

damages  generally   note,      61 

QUEBEC, 

statutes;  damages  caused  by  death 845,  note,  846,  849,  850,     851 

QUIET  ENJOYMENT, 

covenant  as  to.    See  Covenants  on  Sales  of  Kealty;  Landlord 
and  Tenant. 
QUININE, 

morphine  sold  for;  damages  caused  by  death 657 

E. 

RACE  HOESE, 

killed  in  transit   1069 

EACES, 

horse  prevented  from  competing  in  races;  wrongful  attach- 
ment;   remote  damages 1095 

EAFT, 

wrecking  of;   expenses  of  saving  cargo 1011 

EAILEOAD, 

running  at  prohibited  rate  of  speed  through  city note,       63 

company;    liability  of,  for  making  flying  switch;    contribu- 
tory negligence note,       63 

care  and  diligence note,      63 

crossing;   signals;   liability  note,       63 

liability  for  failure  to  signal note,       63 

contributory  negligence;   recovery note,       63 

statutory  signals;  failure  to  give;   liability note,       63 

animals  killed  on   1058 

animals  injured  and  killed  on;  double  damages 1065 

where  cattle  escape  from  carrier  and  are  killed  by  train 1070 

company  liable  for  failure  to  construct  cattle-guard...  note,       63 
statutory  duties   and  liabilities   as   to   fences,   cattle-guards, 

etc note,       63 

failure  to  maintain  cattle  guards  or  fences 1077 

companies  compelled  to  refuse  to  accept  interstate  freight; 

combinations  and  conspiracies   2233 

company  may  be  liable  for  boycott 2240 

See  Carriers  of  Freight;   Carriers  of  Passengers, 
property  taken  for.     See  Eminent  Domain,  etc. 

EAILEOAD  EMPLOYEE, 

release  by;  acceptance  of  benefits  of  relief  association 303 

EAILEOAD  EIEES.     See  Wrongs  Affecting  Eealty,  etc. 

EAILEOAD  PASSES, 

contracts  to  furnish   1363 
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[Beferences  are  to  Sections.] 
EAILEOAD  RIGHT  OF  WAY, 

construction  of  telegrapli  line  along.    See  Eminent  Domain, 
etc. 

EAILEOAD  TIES, 

conversion  of  1133,  1162 

EAILEOAD  TEAINS, 

covenant  to  stop  1881 

EAILWAY.     See  Eailroad. 
EAISING, 

vessel  and  repairs,  cost  of;  collision.    See  Marine  Torts  and 
Contracts. 
EANK, 

and  influence  of  defendants  immaterial;   conspiracy;    exem- 
plary damages    2242 

EATIFICATION, 

of  act,  exemplary  damages  against  corporations 136-140 

EEAL  ACTION, 

damages  generally   note,      61 

recovery  till  time  of  verdict note,      61 

EEAL  ESTATE, 

contracts  for  sale  of.     See  Sales'  of  Eealty. 

EEAL  PEOPEETY, 

vcrit  of  assessment  of  damages;  taking  by  Governor  or  Leg- 
islature        43 

See  Mortgagor  and  Mortgagee, 
injury  to.     See  Wrongs  Affecting  Eealty,  etc. 

EEALTY, 

covenants   on   sale   of.     See   Covenants   on   Sale   of   Eealty; 
Sales  of  Eealty;  Severance  from  Eealty. 

EEASONABLE  CEETAINTY, 

of  prospective  loss,  physical  injury 244 

EEASONABLE  DAMAGES, 

code  provisions  40 

only  recoverable;   combinations  and  conspiracies 2236 

EEASONABLE  EXPECTATION, 

of  pecuniary  benefit.     See  Death. 
EEBATE, 

on    freight    to    drive    competitor    out     of    trade;     conspi- 
racy    note,  "  opinions,"  etc.,  2253 

EEBUTTAL, 

evidence  in;   presumption  against  seriousness  of  injury. . . .     270 
See  Evidence. 
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[Beferences  are  to  Sections.] 
RECEIVERS, 

sale  of  personalty  by 1675 

wrongful  appointment  of 3106 

where  forcible  possession  taken  by  receiver  wrongfully  ap- 
pointed   2106 

wrongful  appointment  of  creditor  as 2106 

liability  to  lessor  for  unpaid  rent  where  receiver  wrongfully 

appointed 3106 

defalcation  and  insufficiency  of  receiver's  sureties 3106 

defalcation  by  receiver  3106 

unauthorized  appointment  of,  under  mortgage  foreclosure..  3106 
where  receiver  acts  prudently  though  appointment  not  justi- 
fied   3106 

decrease  in  value  of  stock  in  receiver's  hands 2106 

injury  to  property  in  receiver's  hands 3106 

no  damages  against  applicant  for  appointment  of  receiver . .  2106 

recovery  against  receiver 2107 

liabilitjf  of  receiver  on  his  contracts 2107 

liability  on  contracts  made  before  appointment 2107 

damages  to  lessee  of  a  receiver  where  ousted  from  posses- 
sion   3107 

refusal  by  receiver  to  accept  goods 3107 

non-performance  of  contract  of  purchase 3107 

negligent  acts  of  3108 

wrongful  acts  of  2108 

torts  of   3108 

torts  of  corporation  before  appointment  of  receiver 3108 

payment  of  dividend  to  one  not  authorized  to  receive  it 3108 

failure  of  receiver  to  put  a  street  in  safe  condition 2108 

receiver  not  personally  liable  for  death  of  passenger 3108 

failure  of  receivers  to  maintain  proper  fences;   consequent 

injury  to  stock  3108 

not  liable  for  loss  on  sale  of  goods  at  auction 2108 

corporation  not  liable  for  breach  of  receiver's  contracts 3108 

corporation  not  liable  for  torts  of  receiver 2108 

liability  of  receiver  for  tort  of  corporation  before  his  ap- 
pointment   3108 

recovery  by  receiver   2109 

when  property  taken  from  receiver  in  replevin 2109 

RECKLESS, 

conduct note,       63 

or  wanton  conduct;   malice;   exemplary  damages;   libel  and 

slander 402-403 

RECONVENTION, 

what  will  not  be  allowed  in  action  for  possession 1893 

RECORDER, 

negligence  of,  in  recording  deed 2099 
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[References  are  to  Sections.] 
EECOUPMENT, 

sales  of  personalty 1677 

in  action  for  refusal  to  deliver  stock 1366 

breach,  of  warranty;  sales  of  personalty 1725 

in  action  for  breach  of  contract;  sales  of  realty 1787 

for  damag'es  generally  in  action  for  rent 1885 

in  action  for  rent 1885 

of  damages  for  breach  of  covenant  for  quiet  enjoyment  in 

action  for  rent  1885 

of  damages  sustained  by  interference  vcith  tenant's  rights 

in  action  for  rent 1885 

of  injuries  to  stock  of  goods  in  action  for  rent 1885 

in  action  by  lessee  against  lessor 1885 . 

what  not  allowed  generally  in  actions  between  landlord  and 

tenant 1890 

naechanic's   liens    1924 

of  amount  of  debt  in  action  against  pledgee  for  conversion,  1939 

in  actions  on  commercial  paper 2003,  3003 

See  Counterclaim;   Set-off. 
EECOVEEY, 

claims  and  demands  accruing  after  suit  commenced note,      61 

in  real,  personal  and  mixed  actions note,       61 

for  loss  of  time  and  earnings,  physical  injuries 237,     243 

special  damages ;   pleadings   204 

for  past  and  prospective  loss  in  one  action 250 

expenses  medical;  payment  for,  not  prerequisite  to  recovery,     255 

of;   expenses  in  the  future 260 

by  parent;  loss  of  services;  minor  in  employ  of  another 303 

by  parent  for  expenses,  nursing,  etc.,  of  injury  to  child 305 

for  future  expenses  by  parent  of  injury  to  child 306 

of  expenses  by  minor 310 

by  minor  for  injuries  to  mother 313 

by  minor  for  loss  of  wages  in  past 314 

by  husband  for  loss  of  services  and  society  of  wife;  loss  of 

earnings 316 

for  suffering  of  wife;  husband  cannot  have 317 

wife's  right  not  precluded  by  husband's  right 380 

by  husband  for  loss  of  services;   sale  of  laudanum  to  mar- 
ried woman   321 

by  husband  for  services  in  nursing  injured  wife 323 

for  services  of  daughter  as  nurse 324 

of  expenses;  by  married  woman 335 

when  not;   ejection  of  passenger;   exemplary  damages 343 

when;   exemplary  damages;   assault  and  battery 369-370 

when  not;   exemplary  damages;   assault  and  battery. 371 

none  for  injury  to  unlawful  business;  malicious  attachment,     445 
for  alienation  of  affections  of  husband;  right  of  wife 458 
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[Beferences  are  to  Sections.] 
RECOVERY  —  Continued. 

action  by  woman  to  recover  for  seduction 464 

in  case  of;  sales  by  two  or  more  persons;  civil  damage  acts,    480 

ip  actions  on  bond  in  excess  of  penalty 1565 

See  the  particular  subjects  throughout  this  Index. 
REDUCTION  OF  DAMAGES, 

animals  injured  or  killed 1066 

duty  of  tenant  as  to 1868 

See  Mitigation  of  Damages. 

REDUCTION  OF  LOSS, 

duty  as  to ;  marine  torts  and  contracts 1005 

insurance 1005 

REFUSAL, 

of  vendee  to  accept  goods 1649-1665 

of  vendee  to  accept  and  pay  for  goods.     See  Sales  of  Per- 
sonalty. 
REINSURANCE.     See  Insurance. 
RELATIONS.    See  Confidential  Relations. 
RELATIONSHIP, 

legal  and  actual,  of  deceased  to  beneficiaries 531 

See  Death. 
RELEASE, 

when  induced  by  fraud  no  bar 199 

setting  aside  of;  return  of  consideration  not  necessary 201 

limited  to  injuries  specifically  mentioned 202 

by  railroad  employee;    acceptance  of  benefits   of   relief   as- 
sociation      203 

of  damages  by  wife  no  defense  to  action  by  children;   civil 

damage  acts 483 

who  may  release  912 

release  by  injured  person 913 

release  by  administrator  or  executor 914 

release  by  parents   915 

release  or  settlement  with  widow 916 

acceptance  by  widow  of  benefits  from  relief  association;  re- 
lease      ^l''' 

release  by  husband  where  others  entitled 918 

revival  by  mother  as  executrix  of  action  for  personal  in- 
juries; effect  of;  releases 919 

payment  to  administrator's  attorney;  releases 920 

release  cannot  be  varied  by  parol  evidence 921 

employee  cannot  by  contract  deprive  widow  and  children  of 

right;   releases   922 

free  pass;    carrier;    contract   exempting  from  liability;    re- 
leases      923 

barred  by  lapse  of  time;  release^ 924 
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[References  are  to  Sections.] 
RELEASE  —  Continued. 

recovery  against  employer  bars  action  on  insurance  policy 
to  him ;   releases   925 

recovei-y  for  personalty  injured  in  collision  no  bar  to  action 
for  death;    releases   926 

effect  of  defeat  of  one  party  in  separate  action  on  recovery 
of  others;  releases  927 

settlement  of  action  for  assault  no  bar;  releases 928 

judgment  recovered   bj"^   personal   representative   bars   hus- 
band's recovery  for  loss  of  society;   releases 929 

failure  to  apportion  damages;  when  not  ground  for  reversal; 
releases 930 

remittitur  of  damages;   releases 931 

See  Marine  Torts  and  Contracts. 

KELIEF  ASSOCIATION, 

acceptance  of  benefits  of,  by  railroad  employee 303 

See  Keleases. 

EEMAEMAGE.     See  Death. 

EEMEDIES, 

where  wrong  is  new  in  character 62 

EEMEDIUM, 

defined note,      62 

EEMEDY, 

exists  wherever  there  is  a,  wrong 62 

commensurate  with  damage  given 62 

See  Terms,  Maxims  and  Phrases. 

EEMITTITUE, 

by  court;  vohmtarily  remitting  excess 102 

where  excess  is  small 103 

of    part    of    judgment;     excessive    damages;     physical    in- 
juries   213,     214 

See  Excessive  Damages, 
of  damages.     See  Eeleases. 

EEMODELING, 

vessel,  cost  of 1011 

EEMOTE  DAMxVGES, 

defined 21 

and  consequential  damages  synonymous 21 

contingent  and  speculative  damages 91 

application  of  rule   92,       93 

wrongs  affecting  personal  property 1042 

negligently  killing  animals    1061 

removal  of  division  fences;  cattle  lost 1078 

injury  to  business  reputation  and  credit;    wrongful  attach- 
ment,  etc , ,,,,,, 1093 
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[Beferences  are  to  Sections.] 
REMOTE  DAMAGES  — Continued. 

generally;  wrongful  attachment,  levy  and  seizure 1095 

in  replevin   1220 

generally  ior  breach  of  contract 1384 

breach  of  agreements  to  support 1368 

breach  of  contrg,ct  to  cut  timber 1370 

breach  of  contract  to  furnish  vyater  power 1374 

sales  of  personalty  1624,  1693 

sales  of  realty   1783 

breach  of  covenants  1815 

covenant  by  lessor  to  repair 1852 

lease  on  shares  1860 

failure  of  lessor  to  make  repairs 1868 

loss  or  injury  to  baggage •. 1953 

depreciation  in  stock 2070 

injury  to  realty  3115 

anticipated  profits;   false  representations  that  no  liens  on 

land 2224 

conspiracy  to  prevent  election  of  president  of  bank 2246 

EENEWAL, 

covenant  as  to  1853 

RENT, 

recovery  of,  in  action  on  appeal  and  supersedeas  bonds 1575 

instructions  as  to  collection  of,  violated 2041 

loss  of,  by  injury  to  realty 2114 

action  for.     See  Counterclaim;    Landlord  and  Tenant;    Re- 
coupment; Set-ofE. 

RENTAL  VALUE, 

failure  to  supply  gas  to  operate  a  plant 1347 

depreciation  in,  by  nuisance 2150 

evidence  as  to ;  nuisance 2156 

recovery  of,  in  action  for  trespass 2159 

machinery  replevin 1230 

false  representations  as  to 2221 

See  Landlord  and  Tenant. 

RENTS, 

for  injury  to  advertising  board 1041 

false  representations  as  to  amount  of;  inducing  lease 3236 

RENTS  AND  PROFITS, 

injury  to  realty    2134 

See  Actions  Affecting  Title,  etc. 

REPAIR, 

breach  of  covenant  to 1796 

covenant  as  to;  breach  of,  by  tenant 1869 
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[References  are  to  Sections.] 
REPAIR—  Continued. 

when  damages  for  breach  of  covenant  by  lessor  as  to,  avail- 
able as  counterclaim  to  action 1887,  1889 

of  vessel;  collision  967 

See  Marine  Torts  and  Contracts, 
covenants  as  to.     See  Landlord  and  Tenant. 
REPAIRING  WAGON, 

expense  of   262 

REPLEVIN, 

property  taken  from  receiver  in 2109 

See  Detinue  and  Replevin. 
REPLEVIN  BONDS, 

recovery  on   1614 

REPRESENTATIONS, 

false  and  fraudulent.     See  Fraud  and  Deceit. 

injury  to;  libel  and  slander 390 

REPUTATION, 

of  plaintiif ;   libel  and  slander 422,     423 

financial  condition;    libel  and  slander 425 

in  business,  vs^hen  no  allowance  for 1042 

business  reputation;   injury  to;   wrongful  attachment,   levy 

and  seizure    1092 

See  Character. 

RES  AD  JUDICATA.     See  Judgment;   Estoppel. 

RESALE, 

right    of    vendor    to    make,    where    vendee    refuses    to    ac- 
cept     1651,  1652,  1653 

RESCISSION, 

of  contract  by  vendee;  fraud 2221,  2222 

RESERVOIR, 

diversion  of  water  for  construction  of 2144 

RESTAURANT, 

inducement  to  lease  property  and  to  erect;   fraud 2226 

RESTRAINT  OP  TRADE, 

combination  to  control  market  prices;   boycott 2240 

RESTRAINTS  OF  RULERS, 

demurrage 982 

RESULTING  DAMAGES, 

defined 20 

RETAIL  MERCHANT, 

loss   of  profits   of,   by  wrongful   attachment   and   exclusion 
from  premises   1090,  1091 

REVENGE, 

damage  not  synonymous  with 1 
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[References  are  to  Sections.] 
REVERSAL, 

and  new  trial;   nominal  damages 79 

of  judgment.    See  Releases. 
REVIVAL, 

of  action.     See  Actions;  Releases. 
REWARD, 

loss  of,  by  negligence  in  transmission  or  delivery  of  tele- 
gram    1439 

RIBS. 

fracture  of,  verdicts  excessive  and  not  excessive note,     214 

RIGHT, 

infringed,  is  property note,       63 

violation  of,  generally note,      62 

classified  into  natural,  moral  and  legal 66 

acts  done  in  exercise  of  supposed  right,  exemplary  damages,     134 

civil  rights   484 

of  defendant  to  assessment  of  damages  where  no  service  on 

him 1341 

See  Legal  Obligations;  Moral  Obligations. 

RIGHT  OP  WAY, 

statutory  duty;  liability  of  railroad  for  stock  killed note,      63 

existence  of,  as  breach  of  covenant 1800 

RIGHTS  OF  PERSONS, 

passengers 327-360 

assault  and  battery  361-380 

libel  and  slander 381-438 

malicious  prosecution  429-447 

false  arrest  and  imprisonment 448-456 

alienation  of  affections;   criminal  conversation 457-463 

seduction 464-469 

RIGHT  TO  CONVEY, 

covenant  of.     See  Covenants  on  Sales  of  Realty. 

RIPARIAN  RIGHTS,  WATERS  AND  FLOODING  OF  LANDS, 

injury  to  or  taking  of  waters  by  eminent  domain 2308 

flooding  of  land;  measure  of  damages  generally 2137,  2138 

where  injury  by  flooding  is  permanent 2137 

where  injury  by  flooding  is  not  permanent 2137,  2138 

diminished  rental  value  as  damages  for  flooding 2137 

value  of  use  as  to;  damages  for  flooding 2137 

injury  to  building  by  overflow 2137 

deposit  of  mud  or  clay  on  land 2137,  2139 

liability  to  overflow  in  the  future 2138 

cost   of  restoring   property 2138 

difference  in  productiveness  of  land 2138 

future  anticipated  injuries    , , ,  3138 
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[References  are  to  Sections.] 
RIPARIAN  RIGHTS,  WATERS  AND  FLOODING  OF  LANDS—  Contd. 

cost  of  averting  overflow 2138 

pjirticular  losses  or  injuries  by  overflow 3139 

loss  of  profits  in  action  for  overflow 2139 

injury  to  business  by  overflow 2139 

injuries  to  health  by  overflow 2139 

inconvenience  to  tenant  not  recoverable  by  owner 2139 

double  damages  not  recoverable  for  injury  to  land  and  be- 
cause of  failure  to  produce  crops 2139 

damage  implied  in  case  of  flooding  of  land 2140 

nominal  damages   for   overflow 2140 

nominal  damages  though  no  special  damages  proved 2140 

loss  or  destruction  of  crops  by  flooding 2141 

may  recover  for  damages  to  crops  and  permanent  damages 

to  land 2141 

when  verdict  for  injury  to  crops  excessive 2141 

when  no  recovery  for  injury  to  crops  by  overflow 2141 

set-off  in  action  for  overflow 2142 

evidence  in  action  for  overflow 2143 

opinion  evidence  as  to  amount  of  damage  by  flooding 3143 

evidence  of  depreciation  in  money  value  of  property 2143 

evidence  as  to  tendency  of  an  overflow  to  create  sickness...  2143 
measure  of  damages  generally  for  diversion  of  water..  2144,  2145 

value  of  use  of  water  diverted 3144 

diminished  rental  value  of  premises  by  diversion 2144 

diversion  of  water  used  for  irrigating  purposes 2144 

diversion  so  as  to  throw  water  on  land  of  another.  C 2144 

soil  washed  away  by  diversion 2144 

damages  to  time  of  bringing  suit  for  diversion 3144 

diversion  by  construction  of  reservoir 2144 

punitive  damages  for  malicious  diversion 2144 

counsel  fees  in  action  for  diversion 2144 

recovery  of  damages  subsequently  accruing  not  barred  by 

previous   action    2144 

obstruction  of  stream  2145 

water  obstructed  by  railroad  embankment 2145 

construction  of  dam   3145 

obstruction  by  floatage  of  logs 3145 

natural  flow  of  surface  waters  obstructed 3145 

loss  of  water  power,  mills,  etc 3146 

compensation  to  millowner  for  diminution  in  water  supply,  2143 

water  supply  for  tannery  diminished 2146 

where  loss  of  water  power  permanent 2146 

loss  of  proflts  from  loss  of  water  power 2146 

nominal  damages  for  diversion  of  water 2147 

pollution   of  waters    3148 

deposit  of  filth,  sewage  or  refuse  in  stream , ,  2148 
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[Beferences  are  to  Sections.] 
RIPARIAN  RIGHTS,  WATERS  AND  FLOODING  OF  LANDS  — Contd. 

permanent  injury  by  deposits  in  stream 2148 

sickness  as  result  of  pollution 2148 

exemplary  damages  where  pollution  was  wilful  and  wanton,  2148 
RIVERS.     See  Riparian  Rights,  etc. 
ROOF, 

defective;   landlord  and  tenant 1859 

ROYALTY, 

patents.     See  Patents. 
RULERS, 

restraint  of;   demurrage  982 

RUMOR, 

libel  and  slander,  evidence  that  defamatory  matter  was  com- 
mon  rumor    415 

RUPTURE, 

injury  causing,  verdicts  excessive  and  not  excessive...  note,    214 

s. 

SAFE, 

breach  of  warranty  that  it  is  burglar  proof 1695 

SALARY,. 

as  damages;   conspiracy  to  prevent  election  of  president  of 

bank 2246 

SALE,  GENERALLY, 

of  laudanum  to  married  woman;   recovery  by  husband  for 

loss  of  services   321 

of  liquor  by  employee  without  defendant's   knowledge   no 
defense;   exemplary  damages;   mitigation  of;   civil  damage 

acts 477 

unlawful;  evidence  showing;  civil  damage  acts 479 

may  be  defense;  plaintifE's  knowledge  and  consent  to;   civil 

damage  acts 481 

of  hides  or  carcasses  of  animals  killed;    reduction   of  dam- 
ages.      1066,  1068 

of  mortgaged  property  levied  on;  nominal  damages 1087 

by  sheriff  under  order  of  court  of  perishable  goods  on  at- 
tachment;  nominal  damages  only  against  sheriff 1087 

proposed,  prevented  by  v^rongful  attachment;    depreciation 

in  value   1080 

of  property  under  wrongful  process 1100 

mitigation  of  damages;    application  of  proceeds;    wrongful 

levy,  etc 1103 

of  liquor  license;   fraudulent  representations 2212 

manufacture  of  goods  for;  induced  by  fraud;   profits 2313 

false  representations  by  bank  as  to  intending  purchaser  of 
merchandise 3212 
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[References  are  to  Sections.] 
SALESMAN, 

on  percentage  basis;  physical  injury;  loss  of  time 237 

recovery  by,  of  expenses  where  wrongfully  discharged 2021 

wrongful  discharge  of 2021 

SALES  OP  PEESONALTY  -1621-1682 

liquidated  damages  for  breach  of  contract  of 1320 

breach  of  contract  to  sell;  market  value;  measure  of  dam- 
ages; generally 1621-1623 

actual  damages;  remote  and  consequential 1624 

where  no  market  value  at  place  of  delivery. 1625 

goods  not  procurable  in  the  market 1626 

where  no  time  fixed  for  delivery 1627 

delivery  "on  or  about "  a  certain  date 1628 

delivery  on  demand   1629 

nominal  damages    1630 

goods  or  merchandise  for  special  purpose  or  use 1631 

special  damages  where  contract  of  sale  exists 1633 

goods  for  Christmas  trade 1633 

delivery  postponed   1634 

inferior  article   1635 

where  consideration  paid  in  advance 1636 

performance  prevented    1637 

delay  in  supplying  machinery  or  merchandise 1638 

patented  rights  or  articles 1639 

sale  of  exclusive  rights;  patents 1640 

sale  and  delivery  of  entire  output 1641 

contract  to  furnish  certain  amount  per  day 1642 

contract  to  sell  samples;  purchaser  to  solicit  orders 1643 

goods  consigned  for  sale 1644 

goods  to  be  shipped 1645 

merchandise  shipped  to  foreign  country;   failure  to  furnish 

papers  necessary  to  permit  landing;  fines 1646 

sale  to  partner   1647 

contract  to  give  option 1648 

refusal  or  failure  to  accept 1649 

refusal  or  failure  to  accept;  contract  price;  value  of  goods; 

partial  performance;   expenses  of  storage  or  freight 1650 

refusal  or  failure  to  accept;  resale 1651-1653 

refusal   or   failure    to    accept;    difEerence    between    market 

value  and  contract  price 1654 

refusal  or  failure  to  accept;   manufactured  goods;    articles 

requiring  labor  and  skill 1655-165S 

refusal  or  failure  to  accept;   condition  of  goods  with  rela- 
tion to  a  market  or  value,  etc.,  upon  breach;  expenses 1657 

refusal  or  failure  to  accept;   waiver 1658 

refusal  or  failure  to  accept;   nominal  damages 1659 

conditional  sales;  instalments;   distinction;   generally 1660 
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[Befereuces  are  to  Sections.] 
SALES  OF  PERSONALTY  — Continued. 

refusal  or  failure  to  accept;  instalments;   conditional  sale; 

vendor  and  vendee  1661-1663 

refusal  of  government  official  to  accept 1663 

refusal  or  failure  to  accept;  seller  to  pvirohase  for  delivery; 
partial  performance;   uncertainty  of  basis  for  estimation,  1664 

refusal  or  failure  to  accept;  particular  cases 1665 

avoidable   consequences    1666 

contract  to  purchase  at  market  price;   grain 1667 

fictitious  market  price;   corner  in  market 1668 

products 1669 

stocks 1670 

agreement  as  to  freight 3671 

profits ;  vyhen  allowed  1673 

profits;   vyhen  not  allovyed 1673 

judicial  sale   1674 

sale;    receivers    1675 

sale  of  judgment  1676 

set-off,  counterclaim  and  recoupment 1677 

interest.  .  .  .  , 1678 

pleading 1679 

notice   of  refusal  to  perform  or  countermand  before  time 

of  performance   1680 

evidence;    what  admissible   1681 

evidence;  what  not  admissible 1683 

of  retail  merchant;   evidence  of;   wrongful  attachment,  etc., 

of  goods  and  exclusion  from  store 1091 

SALES  OF  PEESONALTy,  WAERANTY,  FALSE  REPRESENTA- 
TIONS, ETC 1683-1736 

warranty,     false     representations,     etc.,     liability;      gener- 
ally    1683-1684 

warranty,  false   representations,   etc.;    generally 1685 

rules  as  to  measure  of  damages 1686-1688 

rules  as  to  measure  of  damages;   other  forms  of  rule 1687 

rules  as  to  measure  of  damages;  market  value  or  price 1688 

market  value;    special  instances 1689 

actual  los|  or  injviry  as  damages 1690 

purchase  price  as  damages 1 691 

purchase  price;    defenses  and   estoppel 3P92 

consequential,  remote,  uncertain  and  nominal  damages ir9T 

special  damages;   expenses,  etc.;   factors  in  computation  of 

damages 169  t-]P9.'i 

special  damages;  factors  not  in  computation  of  damages....  1695 

rescission   of   contract    1696 

refusal  to  accept  1697 

breach  of  warranty  as  to  one  of  the  items  of  property  sold,  1698 
resale;   sale  at  auction;   interest 1699 
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[References  are  to  Sections.] 
SALES  OF  PERSONALTY,  WARRANTY,  ETC.  —  Continued. 

warranty  against  hidden  defects;   inspection 1700 

warranty  of  personal  property  against  incumbrances 1701 

merchantable   character    1703 

warranty  of  title;  vindictive  damages 1703 

articles  manufactured  or  to   be  used  in  manufacture;    or 

for  particular  work  1704 

sales  of  shares  of  stock;  bonds 1705-1706 

sale  of  seeds,  bulbs,  trees,  etc 1707 

sale  of  animals;  warranty,  false  representations,  etc.;   gen- 
erally    1708-1709 

rules  as  to  measure  of  damages 1709 

sale  of  animals;  warranty;   damages  expressly  stipulated...  1710 

conditional  sale  of  horse;   breach  of  warranty 1711 

fraudulent  representation  in   exchanging   cattle 1713 

sale  of  animals ;  warranty,  etc.,  as  to  registry 1713 

sale  of  animals  for  breeding  or  particular  purpose 1714 

sale    of    animals;    warranty,    etc.;    character,    quality,    age, 

title,  etc 1715 

sale  of  machinery;  warranty,  etc.;  generally 1716 

engines,  machines  and  machinery;   rules  as  to  measure  of 

damages 1717-1720 

special  damages;   expenses,  etc.,  what  is  not  included 1719 

special  damages;   expenses,  etc.,  what  included 1720 

particular  machines   or  machinery 3721 

assignee 1723 

assignee;    collection  of  claim  by  third  person;    absence   of 

fraud  in  assignor   1723 

sale;  false  representation  by  purchaser 1724 

set-off,  counterclaim  and  recoupment 1725 

evidence 1726 

SALES  OP  REALTY, 

liquidate  damages  for  breach  of  contract  of 1321,  1322 

vendor's  breach  of  contract;   generally 1727 

vendor's  breach  of  contract;  English  rule 1728 

vendor's  breach  of  contract;  opinions  of  text  writers;  Eng- 
lish and  American  rules 1729 

vendor's  brea,ch  of  contract;  preliminary  statement  and  de- 
duction of  rale;  American  rules  and  decisions 1730 

vendor's  breach  of  contract;  nominal  damages 1731 

vendor's  breach  of  contract;  actual  loss;  loss  of  bargain...  1732 

vendor's  breach  of  contract;   compensatory  damages 1733 

vendor's   breach    of   contract;    purchase-money    or    amount 

paid  with  interest   1734 

vendor's  breach  of  contract;    amount  or  price  paid  or  the 
consideration 1735 
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[Beferences  are  to  Sections.] 
SALE  OF  REALTY  — Continued. 

vendor's  breach  of  contract;   when  entire  purchase-money 

not  recoverable    1736 

vendor's   breach    of  contract;    difference  between   contract 

price  and  value  of  land;   interest 1737-1738 

particular  instances  1738 

vendor's  breach  of  contract;   amount  advanced  with  difEer-     . 

ence  between  contract  price  and  actual  value  of  land 1739 

vendor's   breach   of   contract;    money  paid   and  increase   in 

value 1740 

vendor's  breach  of  contract;  value  of  land 1741-1742 

interest 1743 

vendor's  breach  of  contract;    time  at  which  value   of  land 

should  be  computed    1743 

vendor's  breach  of  contract;  substantial  damages;  increased 

value  of  land   1744 

vendor's    breach;    inability    caused    by    legal    proceedings; 

equity 1745 

vendor's  breach  by  reason  of  sheriS's  sale;   sale  under  judg- 
ment    1746 

agreement  to  procure  or  perfect  title 1747 

vendor's  agreement  to  indemnify  in  case  of  failure  of  title. .   1748 

guaranty  of  contract  price;  action  by  vendee 1749 

failure  to  convey  or  deliver  deed  at  designated  or  fixed  time,  1750 
vendor'?  delay  in  performance;  ultimately  conveying;  profits 

of  resales    1751 

vendor's  breach  of  contract;  auction  sales 1753 

vendor's  breach;  failure  to  construct  street 1753 

where  vendor  keeps  vendee  out  of,   or  retains,   or  refuses 

possession 1754 

deficiency  in  quality  of  land 1755 

vendor's  breach,  etc.;  expenses  in  connection  with  title  and 

preparing  papers  ' 1756 

vendor's  breach  of  contract;   expenses;   counsel  fees,  costs, 

etc.;   exchange  of  lands 1757 

vendee's  breach,  etc.;  difference  between  purchase-price  and 

value   of   land 175S 

vendee's  breach,  etc.;  purchase-money  with  interest 1759 

vendee's   breach,    etc.;    where   consideration   is    other    than 

money;   extinguishment  of  liens 1760 

vendee's  breach,  etc.;  nominal  damages 1761 

vendee's  breach,  etc.;   substantial  damages 1763 

vendee's  breach,  etc.;  agreement  for  advances  in  price 1763 

vendee's  breach  of  parol  agreement;  partial  performance...   1764 
vendee's   breach   of   contract;    difference   between   contract 

price  and  resale  price 1765 

vendee's  breach,  etc.;   auction  sales 1766 
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[Befereuces  are  to  Sections.] 
SALE  OF  REALTY  — Continued. 

vendee's  breach,  etc.;  judicial  sales 1T67 

vendee's  breach  of  contract;   expenses,  disbursements,  com- 
missions and  counsel  fees 1768 

right  to  damages  does  not  pass  to  vendee  or  run  with  the 

land 1769 

^ale   of  right  to  purchase  public  lands;    duty  to   minimize 

damages 1 770 

damages  for  breach  of  an  option 1771 

punitive  damages;   where  land  has  been  purchased  with  a 

water  right 1773 

exchange   of  lands 1773 

restrictions  as  to  building  or  use 1774 

breach   of  condition  subsequent 1775 

purchaser  under  defective  power;  accounting  as  trustee  for 

rents  and  profits 1776 

agreement  to  procure  deed  from  another 1777 

improvements 1778 

improvements;  when  recoverable;   decisions 1779 

improvements;  when  not  recoverable;  decisions 1780 

payment  in  instalments ;  forfeiture 1781 

liquidated  or  stipulated  damages 1783 

remote  and  speculative  damages;    consequential  or  reason- 
ably anticipated  losses 1783 

standing  of  parties  in  life 1784 

interest 1785 

grantee  who  is  trustee;  interest  on  profits  of  resale 1786 

set-off,  recoupment,  counterclaim  and  deductions 1787 

pleadings 1788 

evidence  of  value;   remarks 1789 

evidence  of  value;  what  admissible 1790,  1791 

evidence  of  vahie;   what  inadmissible 1793 

evidence   of   value;   "  booms  " 1793 

part  owner  of  land  fraudulently  inducing  another  to  join 

with  him  in  purchase  of  land 2320 

depositary  of  another's  money  fraudulently  inducing  latter 

to  invest;  misrepresentation  as  to  price 2220 

fraudulently  inducing  another  to  join  in  purchase  of  land 

and  share   profits 2220 

valuable   buildings   on   land   as   affecting   compensation   for 

deficiency 2221 

of  land;  confidential  relations;  fraudulent  statements  to  in- 
duce purchase  2221 

vendor's   fraud  as  to   quality,   condition,   value,   price   paid, 

location  or  quantity  of  land;  failure  of  title 2221 

by  gross  sum  and  not  per  acre;  quantity;  deficiency 2221 

of   or  contract  to  convey  land;    fraudulent  misrepresenta- 
tions and  fraud 2322 
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[References  are  to  Sections.] 
SALE  OF  REALTY— Continued. 

of  realty;  refusal  to  convey;  fraud 2323 

vendee's  intention  to  evade  payment;   fraud 2227 

refusal  to  sell  to  particular  person;   combinations  and  con- 
spiracies     2232 

refusal  to  sell;   combination  limiting  sales  or  purchases  to 

certain  dealers,  etc  2236 

conspiracy  to  defraud;   obtaining  personal  property...  2247,  2248 
exchange  of  stock  for  land;   excessive  valuation;  conspiracy 

to  defraud 2247 

false,  etc.,  representations  that  there  are  no  incumbrances. .  2224 
mortgagor,  etc.;   false  representations  as  to  incumbrances; 

subsequent  purchaser   2225 

inducing  one  to  convey  land  at  grossly  inadequate  considera- 
tion     2227 

vendee's  fraud,  etc.;   subsequent  purchaser 2227 

evidence  attacking  consideration  of  note  given  to  vendor; 

vendee's  fraud;  intention  to  evade  payment 2227 

fraudulently  procuring  deed  of  land  and  selling  same;  subse- 
quent purchaser 2227 

land  fraudulently  obtained  by  vendee  and  sold;  not  placing 

beyond  vendor's  reach 2227 

fraudulent   concealment   of   fact   that   land   contained   rich 

body  of  ore;   vendee's  fraud 2227 

misrepresentations  of  vendor;  improvements;  where  vendor 

has  no  title 2228 

fraudulent  representation  as  to  authority  to  sell 2229 

expenses  of  organizing  corporation  to  sell  mine;   fraud  in- 
ducing purchase  2229 

costs  of  suit;  agent  of  falsely  represented  owner 2229 

fraud,  etc.;  expenses,  costs,  counsel  fees,  etc 2229 

fraud,  etc.,  as  to  land;  expenses,  counsel  fees,  costs,  etc 2229 

covenants  on.     See  Covenants  on  Sales  of  Eealty. 

SALOON  KEEPER, 

recovery  on  bond  of J-SIS 

SALVAGE 1012-1024 

defined 1012 

danger  from  fire 1013 

underlying  principles  of 1014 

when  and  to  whom  allowed 1015-1017 

compensation  under  contract lOlS 

relation  of,  to  damages 1019 

as  affecting  loss  or  damages;  insurance 1020 

and  consequent  expenses  as  damages 1021 

bar  to  recovery;  effect  of  contract 1022 

amount  of  recovery  and  basis  thereof 1023-1024 
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[Beferences  are  to  Sectians.] 
SAMPLES, 

contract  to  sell;  purchaser  to  solicit  orders 1643 

where  goods  are  sold  on 1685 

SATISFACTION.     See  Payment  and  Satisfaction. 

of  mortgage;  placing  of,  on  record  without  authority 1911 

SAVING, 

habits  of  deceased;  damages  for  causing  death 859 

SAVINGS, 

damages  for  causing  death.    See  Accumulations;   Financial 
Condition. 
SAW  MILL, 

breach  of  warranty  as  to 1721 

"  SCABS," 

strikers'  acts,  intimidating  employees 2238 

SCANDALOUS  LIBEL, 

destruction  of  picture 1046 

SCHOLARSHIP, 

breach  of  agreement  as  to 1364 

SCHOOL  DISTRICTS, 

liability  in  tort  or  contract 65 

SCHOOLS, 

statute  as  to  mental  training,  etc.,  of  children  in;  death  of 

parent 721 

SCIRE  FACIAS, 

damages  generally note,      61 

SEAMAN, 

personal  injuries  to 933,     934 

SEAWORTHY, 

vessel;  limitation  of  liability  statutes 1026 

SECTION  HAND, 

death  of  791 

SECTIONMAN, 

of  railroad,  death  of,  by  negligence 67G 

SEDUCTION 464-469 

action  by  woman  to  recover  for 464 

abortion  by  physician;  liable  for  entire  damages;  case 465 

action  by  woman;  mitigation  of  damages 466 

action  by  parent 467 

mitigation  of  damages 468 

barred  by  marriage  subsequent  to  seduction  and  before  con- 
finement       469 

in  aggravation  of  damages  for  breach  of  promise  of  mar- 
riage     1  :i83 
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[Beferences  are  to  Sections.] 
SEED, 

contract  by  lessor  to  furnish 1861 

breach  of  warranty  as  to,  on  sale 1707 

SEEDER, 

breach  of  warranty  as  to 1731 

SEISIN, 

covenant  of.    See  Covenants  on  Sales  of  Kealty. 

SEIZURE, 

wrongful,  of  personal  property;  profits 1041 

of  personal  property;  suit  to  enjoin  and  for  damages 1055 

See  Wrongful  Attachment,  Levy  and  Seizure, 
of  vessel,  illegal.     See  Marine  Torts  and  Contracts. 
SELECTMEN, 

of  town;  sheep  injured  by  dogs;  proof  and  payment  of  dam- 
ages    1076 

SELF-DEFENSE, 

defense  to  or  justification  of  action  for  damages  caused  by 

death 558,  708,     896 

SELF-SUPPORT, 

abiUty  as  to,  of  deceased;  damages  causing  death 607 

SELLER, 

replevin  by;  conditional  sale 1*333 

See  Sales;   Sales  of  Personalty. 

SENTIMENTAL  DAMAGES, 

for  causing  death 566 

See   Companionship;    Mental   Suffering;    Society;    Solatium. 
SEQUESTRATION, 

wrongful,  of  household  goods;  pleading 1054 

SERVANTS, 

fellow-servants,  death  caused  by  negligence  of 643 

of  common  carrier,  damages  for  causing  death,  600,  675,  676,     679 1 
See  Employee;  Fellow-Servants;  Master  and  Servant. 
SERVICES, 

loss  of,  recovery  by  parent  for  child's,  verdicts  excessive  and 

not  excessive  note,    214 

of  children;  loss  of;  nuisance 3151 

of  husband  in  nursing  injured  wife;  recovery  for 323 

of  daughter  as  nurse;  recovery  for 324 

loss  of,  recovery  by  husband  for  wife's,   verdicts   excessive 

and  not  excessive note,    214 

and  society;  loss  of;  loss  of  earnings;  husband's  recovery...     316 
loss  of;   sale  of  laudanum  to  married  woman;   recovery  by 

husband 331 

value  of,  as  a  factor,  damages  caused  by  death...  528,  553,     607 

799,  802,     862 
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[Kefereuces  are  to  Sections.] 
SERVICES  —  Continued. 

of  wife;   damages  caused  by  death 580,  664,    814 

of  children;   damages  caused  by  death 547,  548,  563,  568,     585 

667-672,  768,  774,  890,     891 

of  minor;  expenses;  damages  caused  by  death 623,     732 

of  minor,  death  of;  damages  caused  by 867 

of  ohildreQ  of  tender  years;   death 588 

of  physician,  expense  of;  damages  caused  by  death 538,     576 

See  Expenses, 
of  wife,  loss  of;  marriage  of  woman  in  belief  she  is  virtu- 
ous, fraudulently  induced  by  third  person 2219 

recovery  by  husband  for  loss  of  wife's 2005 

breach  of  contract  to  permit  payment  or  satisfaction  of  ob- 
ligation  in    2259 

See  Expenses;   Parent  and  Child, 
contracts  for.     See  Master  and  Servant. 
SET-OFF, 

of  life  insurance;  damages  caused  by  death 897 

See  Insurance. 

of  claim  for  rent  in  action  for  conversion  by  bailee 1125 

in  replevin  1240 

liquidated  damages  and  penalty 1315 

in  action  for  refusal  to  deliver  stock 1366 

in  case  of  assignment  of  insurance  policy,  after  loss .... 1478 

actions   on  insurance   policy 1542 

where  life  policy  proceeds  not  absolute  trust  fund 1549 

in  action  on  fidelity  bonds 1573 

sales  of  personalty 1677 

breach  of  warranty  of  sales  of  personalty 1725 

in  action  for  breach  of  contract  of  sale  of  realty 1787 

in  action  for  rent 1884 

what  not  allowed  generally  in  actions  between  landlord  and 

tenant 1889 

in  foreclosure  actions 1913 

mechanic's  lien  not  available  in  action  for  labor   and  ma- 
terials    1923 

mechanics'  liens  1934 

of  claim  for  rent  where  goods  on  storage  are  wrongfully 

sold 1939 

in  actions  on  commercial  paper 2002,  2003 

in  actions  by  or  against  agents,  etc 2064 

in  action  by  oflBcer  of  corporation  for  salary 2077 

in  action  for  overflow 2142 

counterclaim  and  recoupment,  fraud,  deceit,  etc 2230 

See  Counterclaim;   Recoupment. 
SETTLEMENT, 

damages  caused  by  death 851 

See  Releases, 
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[References  are  to  Sections.] 
SEVERAL  ACTS^ 

done  by;  whether  cause  of  action  for  conspiracy 

note,  "  opinions,"  etc.,  225.'5 
SEVERAL  DAMAGES, 

defined 31 

SEVERAL  DEEENDANTS, 

malice  of  one  not  imputed  to  others;   exemplary  damages; 

libel  and  slander 407 

See  Defendants. 

SEVERANCE  FROM  REALTY 1180-1211 

of  minerals;    California 1180 

of  minerals;   Colorado 1181 

of  minerals;    Illinois 1182 

of  minerals;   Iowa 1183 

of  minerals;  Maryland 1184 

of  minerals;   Massachusetts 1185 

of  minerals ;    Nevada 1186 

of  minerals;   New  York 1187 

of  minerals;   Pennsylvania 1188 

of  minerals;  Federal  decisions 1189 

of  minerals;   English  cases 1190,  1191 

cutting  and  conversion  of  trees;  Federal  decisions 1192 

cutting  and  conversion  of  trees;   Alabama 119ci 

cutting  and  conversion  of  trees;  Arkansas;  Florida;  Georgia,  1194 

cutting  and  conversion  of  trees;  Maine 1195 

cutting  and  conversion  of  trees;  Michigan 1196 

cutting  and  conversion  of  trees;   Minnesota 1197 

cutting  and  conversion  of  trees;  Mississippi 1198 

cutting  and  conversion  of  trees ;  New  Hampshire 1199 

cutting  and  conversion  of  trees;  New  York 1200 

cutting  and  conversion  of  trees;  North  Carolina 1201 

conversion  of  wheat  in  field;   Iowa 1202 

conversion  of  corn  in  field;   Indiana 1203 

wheat  in  field;  conversion  of;  Iowa 1202 

corn  in  field;   conversion  of;   Indiana 1203 

severance  of  minerals;   English  rule 1204 

severance  of  minerals;   American  rule 1205 

minerals;   severance  of;   English  rule 1204 

minerals;   severance  of;   American  rule 1205 

cutting  and  conversion  of  trees;  mistake 1200 

cutting  and  conversion  of  trees;  mistake;  general  rule 1207 

rules  in  case  of  trees  differ  from  rules  where  minerals  coi\- 

vei-ted;  good  faith;  what  amounts  to 1208,  1209 

severance  from  freehold;  general  rule  where  wilful 1210 

when  conversion  takes  place . , ,...,...,. 1211 
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[References  are  to  Sections.] 

SEWEK, 

negligent  construction  of;   liability 65 

failure  to  construct  so  as  not  to  overflow 1393 

SEX, 

as  factor;  damages  caused  by  death 563,  607,  648,  711,  733 

828,  859,  867 

of  deceased  parent;  damages  caused  by  death 581 

of  children;  death  of  parent;  damages  caused  by 581 

of  children;  death  of  mother;  damages  caused  by 580 

of  children  as  factor;  damages  caused  by  death 514,  517,  585 

death  of  minor;  damages  caused  by  death 722 

of  infant;    death 587 

next  of  kin  or  beneficiaries;  damages  caused  by  death..  563,  573 

573,  586 

of  beneficiaries,  death  of  children 586 

SHADE  TREES, 

injury  to  or  destruction  of 2116 

See  Wrongs  Affecting  Eealty,  etc. 

"  SHALL  NOT  EXCEEiD," 

damages  for  causing  death 843 

SHAREHOLDER, 

in  corporation  not  liable  for  conspiracy  unless 2233 

SHARES, 

agreements  to  cultivate  land  on 1345 

agreements  or  leases  on 1860 

SHARING  OP  PROFITS, 

breach  of  contract  as  to 1363 

SHEEP, 

injured  by  dogs;  statutes 1076 

SHERIPE, 

writ  of  inquiry  of  damages 57 

liability  in  damages  for  death  of  person  in  his  custody 594 

wrongful  levy  on  property  in  possession  of;   nominal  dam- 
ages    1087 

recovery  on  bond  of 1616 

See  Public  Officers. 
SHIP, 

collision  of  vessels.    See  Marine  Torts  and  Contracts. 

snip  OWNERS, 

combination  of,  to  exclude  rival  traders 

note,  "  opinions,"  etc.,  2253 
See  Insurance. 
SHIPPING.    See  Admiralty;  Marine  Torts  and  Contracts. 
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SHOCK, 

mother's  sickness  occasioned  by  death  of  child 591 

from  child's  death;  damages  caused  by 673 

to  survivors;  damages  caused  by  death 871 

occasioned  by  false  statement  made  as  a  practical  joke 2216 

SHRUBBERY, 

destruction  of 2134 

SICKNESS, 

expenses  of,  physical  injuries 251-261 

expenses  of,  damages  caused  by  death 538,  576,  623,  660,     674 

719,  782,  809,  881,     882 

of  mother  from  child's  death 673 

expense  of  caring  for  poisoned  animal  while  sick 1075 

breach  of  covenant  to  repair 1853 

no  recovery  for,  in  consequence  of  loss  of  baggage 1953 

as  result  of  pollution  of  stream 2148 

evidence  as  to;  nuisance 2156 

occasioned  by  false  statement  made  as  a  practical  joke 2316 

expenses  of.     See  Death. 

telegrams  as  to.    See  Telegraph  and  Telephone  Companies. 

SIGNALS, 

where  failure  to  give  statutory,  contributes  to  injury.,  note,      63 
See  Railroad. 

SIGNBOARD, 

failure  to   erect,  at  railroad  crossing;    damages   caused   by 
death  679 

SINGLE  DAMAGES, 

defined 25,  31 

animals  injured  or  killed 1065 

railway;     animals;     failure    to    maintain    cattle-guards     or 
fences 1077 

SISTERS, 

damages  for  causing  death note,  723,     893 

as  beneficiaries;  damages  caused  by  death 674,     727 

See  Collateral  Kindred. 

SITUATION.    See  Financial  Condition. 

SKILL, 

in   business,   labor,   etc.,   as   a   factor;    damages   caused   by 

death 528,  563,  607,  648,  733,  859,  863,     868 

of  deceased  employee 773 

SLANDER.     See  Libel  and  Slander. 

SLAVES, 

damages  for  conversion  of 1157,  1159 

SLEEPING  CAR, 

companies;  liability  of,  for  baggage  and  money  of  passenger,  195g 
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[Beferences  are  to  Sections.] 
SLEIGHS, 

requirement  as  to  bells;  statute note,      63 

SOBEIETY, 

habits  of,  as  a  factor;  damages  caused  by  death...  528,  563,  607 

648,  799,  868 

of  deceased  child;  damages  caused  by  death 585 

of  deceased  employee;  damages  caused  by  death 772 

SOCIAL  CONDITION, 

of  plaintiff,  evidence  of;  libel  and  slander 425 

SOCIAL  EELATIONS 735 

See  Society. 

SOCIAL  STANDING, 

and  wealth  of  defendant;  evidence;  libel  and  slander 406 

of  deceased 648 

SOCIAL  SUIIHOUNDINGS, 

of  deceased 807 

SOCIETY, 

and  services  of  wife,  loss  of;  loss  of  earnings;  husband's  re- 
covery       316 

loss  of;  damages  caused  by  death...   530,  567,  610,  685,  note,     723 

729,  735,  757,   802,  830,   836,     871 

loss  of  deceased  child's  society 782 

loss  of,  of  deceased  employee 775 

loss  of.     See  Companionship;  Death. 

SODA  WATER  APPARATUS, 

breach  of  warranty  on  sale  of 1690 

SOIL, 

removal  of.    See  Wrongs  Affecting  Realty,  etc. 

SOLACE.    See  Companionship;  Solatium;  Society. 

SOLATIUM, 

to  suryivors,  etc.;  damages  for  causing  death 530,  566,     610 

651,  684,  715,  735,  775,  800,  801,     830 
to  survivors;  death  of  employee 775 

SON, 

advice  by  parent  to  leave  wife;  alienation  of  affections 461 

death  of;  damages  caused  by 537,     729 

death  of,  abandonment  by  father,  damages  caused  by  death,     531 

nominal  damages  for  death  of 563 

advice,  damages  caused  by  death 530 

loss  of  advice  and  counsel  in  future  of  minor  son,  damages 

caused  by  death 568 

death  of,  right  of  father  to  share  in  recovery  by  widow 587 

education  of,  paid  by  father,  damages  for  death  of  son 587 

services  of  deceased  son  as  factor;  damages  caused  by  death,     607 

death  of  mother;  damages  caused  by  death 720,     721 

See  Children;  Death. 
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[Beferences  are  to  Sections.] 

"  SOUND  IN  DAMAGES  " 59 

SOUNDNESS, 

breach,  of  warranty  as  to 1696 

of  horse;  warranty  and  representations  as  to....  1708,  1709,  1711 

SOUTH  CAROLINA, 

statutes;  damages  caused  by  death et  seq.,    522 

SOUTH  DAKOTA, 

statute;  damages  caused  by  death note,  845,  846,  848,     850 

SOVEREIGN, 

not  suable  in  own  courts 65 

SPECIAL  CIRCUMSTANCES, 

where  contract  made  under 1279 

communication  of;  rule  applied  to  telegraph  messages..  1403-1405 

SPECIAL  DAMAGES, 

distinguished  from  general  damages 13 

defined;   code  14 

must  be  alleged  and  proven 13 

actual  Injury;  consequences 13,  note,      13 

damages,  costs  and  expenses;  pleading 46 

recovery  of;  pleadings;  physical  injuries 204 

pleading  of;  loss  of  time;   earnings,  etc 240 

loss  of  time  and  earnings 241 

action  by  husband  for  slander  of  wife;  libel  and  slander 395 

pleading;   libel  and  slander 393-394 

allegation  of,  not  necessary;    charge  of  incapacity  in  pro- 
fession; libel  and  slander 392 

injury  to  business;  loss  of  employment 391 

damages  for  causing  death 561,    759 

shock  occasioning  mother's  sickness,  death  of  child,  expense 

recoverable 591 

conversion 1106 

for  injury  to   property   and   business   should   be    specially 

pleaded  in  replevin 1220 

sales  of  personalty 1633 

where  contract  of  resale  of  personalty 1632 

sales  of  personalty,  warranty,  etc 1694 

breach  of  warranty  on  sales  of  engines,  machinery,  etc.  .1719,  1720 

for  delay  in  delivery 1958 

notice  of,  in  case  of  delay  in  freight 1956 

not  necessary  to  allege  in  order  to  recover  for  nuisance 2149 

SPECIAL  INTEREST, 

recovery  of,  value  of,  in  action  for  conversion 1141 

in  property;  wrongful  attachment,  levy  or  seizul-e 1097 

detinue  and  replevin 1227 

SPECIE, 

contracts  payable  in  specie  "  or  its  equivalent " 8256 
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[References  are  to  Sections.] 
SPECIFIC  ARTICLES, 

payment  or  satisfaction  in 2260 

SPECULATIVE  CONSEQUENCES, 

physical  injuries  376,     377 

SPECULATIVE  DAMAGES, 

defined 24 

contingent  and  remote  damages 91 

application  of  rule 92,  93 

animals 1062 

removal  of  division  fence;  cattle  lost 1078 

generally  for  breach  of  contract 1284 

sales  of  realty 1783 

landlord  and  tenant 1842 

failure  of  lessor  to  make  repairs 1868 

not  recoverable  for  violation  of  instructions  by  agent,  etc..  2041 

injury  to  realty 2115 

eminent  domain  and  public  improvements 2190 

fraudulent  representations 2213 

inducement  to  lease  property  and  to  erect  buildings,  etc.; 

fraud 2226 

SPEED, 

of  horse,  evidence  of  expenditures  to  develop;   question  of 

value 1083 

SPINE  AND  BACK, 

injuries  to,  verdicts  excessive  and  not  excessive note,  214 

SPIRITUOUS  LIQUORS.     See  Civil  Damage  Acts. 

SPRINGS, 

on  land;  vendor's  false  statements  as  to 3331 

STANDING, 

socially;  wealth  of  defendant;  evidence;  libel  and  slander...     406 
socially  of  plaintiff,  evidence  of;  libel  and  slander 425 

STATE, 

how  far  subject  to  litigation 65 

may  fix  amount  of  exemplary,  etc.,  damages 129 

payment  of  value  of  diseased  animals;   killing  of,  by  board 

of  health  1074 

foreign  State;  law  of;  false  statements  as  to 2314 

STATED  DAMAGES, 

sometimes  called  liquidated  damages note,      33 

STATEMENTS, 

of  injured  person,  evidence  based  on 279 

See  Evidence;    Libel  and  Slander. 
STATEROOMS, 

breach  of  contract  as  to. , , ,  1945 
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[References  are  to  Sections.] 
STATUTE  OF  FEAUDS, 

where  contract  void  under 1276 

STATUTES, 

civil  damages 7 

double,  treble,  triple  or  increased  damages note,  30 

damages  generally   note,  61 

driving  to  right  on  highway note,  63 

violation  of    note,  63 

non-observance  of;  liability note,  63 

violation  of;  liability;  negligence note,  63 

acts  done  in  violation  of;   liability note,  63 

for  protection  of  elevators note,  63 

railroads;  duty  of;  contributory  negligence note,  63 

as  to  repairing  highways  does  not  extend  to  lands  of  abut- 
ting owners note,  63 

violation  of,  evidence  of  negligence,  but  not  conclusive,  note,  63 
cause  of  action  not  given  to   one  injured  by  violation   of 

statutes  as  to  elevators note,  63 

non-compliance  with,  is  negligence note,  63 

as  to  bridges;  city,  when  liable note,  63 

as  to  keeping  highways  free note,  63 

violation  of,  is  negligence  per  se note,  63 

treble,  triple,  double,  etc.,  damages 95,  96 

giving  right  of  action  for  death,  contributory  negligence "  163 

what  included;  defect  in  highway;  direct  results  of  injury..  191 

as  to  employee;  not  applicable  to  parent 304 

penalty;    failure  to  transport  and  discharge  passengers   at 

destination;   "  legal  or  just  excuse  " 336 

exemplary  damages  as  afllected  by;   libel  and  slander 410 

ci^  il  rights  acts 484 

death  of  wrongdoer 493 

death ;  abatement  or  survival 490 

effect  of  subsequent  statutes;  death ;  survival 491 

construction  of  501-503 

construction  of;  survival;  death  loss  acts 503 

loss  by  death 522-558 

damages  for  causing  death.     See  Death;   Names  of  the  Sev- 
eral Stat-es. 

as  to  mental  training  of  children  in  schools,  death  of  parent,  721 

survival  of  right  of  action,  damages  caused  by  death 710 

See  Suffering. 

Employers'  Liability  Act;  damages  caused  by  death,  704,  767,  769 

English  Workmen's  Act;  physical  injuries 239 

English  Workmen's  Compensation  Act;  dependents,  damages 

caused  by  death 528,  533 

Married  Woman's  Act,  damages  for  causing  death 630 

miners'  statutes,  damages  for  causing  death 599 
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[Beferences  are  to  Sections.] 
STATUTES  —  Continued. 

Limited  Liability  Act;  action  for  death 955 

See  Admiralty. 

limitation  of  liability  statutes 1035-'1034 

English  Public  Health  Act;  meat  condemned. 1051 

killing  diseased  animals 1074 

injury  of  sheep  by  dogs 1076 

as  to  double  damages;  replevy  of  goods  distrained  for  rent. .  1236 
as  to  increase  of  damages  by  court  in  action  for  infringe- 
ment of  patent 1259 

as  to  remedy  for  infringement  of  copyright 1267 

infringement  of  dramatic  compositions 1271 

as  to  right  to  damages  for  illegal  use  of  trade-mark 1273 

recovery  on  insurance  policy 1485 

as  to  recovery  of  price  paid  on  sale  of  realty 1804 

as  to  all  damages  sustained  in  removing  incumbrance 1804 

as  to  interest;  delay  in  payment  of  money  due  for  use  and 

occupation note,  1863 

as  to  exemplary  damages 1935 

as  to  failure  of  carrier  to  furnish  accommodations  for  live 

stock 1969 

as  to  excessive  freight  charges 1979 

penalty  for  refusal  by  carrier  to  transport 1979 

as  to  damages  for  non-payment  of  wages 2027 

liability  for  "  all  damages  "  from  failure  of  o£a.cers  of  cor- 
porations to  make  reports 2073 

as  to  removal  of  attorney 2085 

as  to  damages  from  ntiob  violence 2122 

damages;  foreign  bill 2000 

of  limitations ;  discovery  of  fraud ;  sale  of  land 2221 

though  act  of  conspiracy  not  unlawful  by,  civil  liability  may 

exist 2233 

of  Michigan  prohibiting  combinations  in  restraint  of  com- 
petition    2243 

See  Admiralty;  Civil  Damage  Acts;  Code;  Congress;  Double 

Damages. 
Anti-Trust  Act.    See  Combinations  and  Conspiracies, 

STATUTORY  CONDITION, 

precedent note,      63 

STATUTORY  DEPENDENCY, 

damages  cav^sed  by  death 876 

STATUTORY  DUTY, 

railroads note,  63 

defective  sidewalk note,  63 

di'iving  to  left  on  highway note,  63 

does  not  change  the  burden  of  proof note,  63 
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[References  are  to  Sections.] 
STATUTORY  DUTY  — Continued. 

right  of  action  wlien  statute  inoperative note>      63 

and  obligations,  liability  of  city 65 

non-performance  of,  by  railroad;  damages  caused  by  death,    679 

STATUTORY  EXEMPTION, 

from  liability;  passengers  riding  on  platform  of  cars 360 

STATUTORY  LIABILITY, 

municipal  corporations  note,  63 

general  principles  note,  63 

railroad;  death  of  engineer note,  63 

STATUTORY  LIEN.    See  Admiralty. 

STATUTORY  LIMITATION, 

as  to  recovery;  passenger  injured;  lex  loci  contractus 331 

STATUTORY  REMEDY, 

death;    civil  action 495 

nature  of  remedy  for  losses  by  death  or  where  death  en- 
sues    496-500 

STATUTORY  RIGHTS, 

ubi  jus  remedium 63 

STATUTORY  SIGNALS, 

failure  to  give,  contributes  to  injury note,      63 

STEAM, 

breach  of  contract  to  furnish,  for  power 1365 

covenant  as  to 1876 

STEAMBOAT  COMPANY, 

damages  caused  by  death;  notice,  etc 847 

STEAMER, 

collision.     See  Marine  Torts  and  Contracts. 

STEPCHILD, 

included  in  child;   damages  caused  by  death 533,  note,     523 

STEPPARENT, 

included  in  "parent;"  damages  caused  by  death..  523,  note,  533 
STEREOTYPE  PLATES, 

conversion  of 1714 

STIPULATED  DAMAGES, 

sometimes  called  liquidated  damages note,      31$ 

See  Liquidated  Damages,  etc. 

STIPULATIONS, 

exempting  carrier  from  liability 359 

by  carrier  as  to  loss  of  baggage 1953,  1955 

by  carrier  as  to  liability.     See  Carriers  of  FreiR-ht. 
by  carrier  as  to  liability.     See  Carriers  of  Passengers. 
See  Limitation  of  Liability;  Marine  Torts  and  Contracts. 
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STOCK, 

of  merchandise,  wrongful  seizure  of;  profits 1041 

See  Livestock. 

STOCKBROKER.    See  Agents,  etc. 

STOCKS, 

of  corporation  wrongfully  held  by  attachment;  depreciation 

in  value 10S9 

conversion  of 1714 

conversion  of,  by  seller 1139 

refiisal  to  permit  plaintiff  to  subscribe  for 1155 

refusal  to  regulate  transfer  of 1172 

damages  for  conversion  of 1147,  1148,  1150,  1152,  1154,  1155 

1156,  1157,  1163,  1164,  1165,  1166,  1167,  1168,  1169,  1170 

1171,  1173-1179 

damages  in  action  of  replevin  for 1232 

refusal  to  issue  or  deliver 1366 

breach  of  agreement  to  subscribe  to 1367 

transactions  in  respect  to;  telegrams 1408 

contract  for  sale  or  purchase  of 1670 

false  representation  as  to  value  of 1705 

breach  of  vsarranty  on  sale  of 1705,  1706 

breach  of  warranty  as  to  output  of  company 1706 

purchase  induced  by  false  representations 1706 

consequential  damages  from  breach  of  warranty  in  connec- 
tion with  sale  of 1706 

warranty  that  it  will  be  worth  a  certain  sum  within  a  given 

time 1706 

unauthorized  sale  of 2043 

breach  of  agreement  by  broker  to  hold 2044 

breach  of  agreement  to  sell  as  directed 2045 

violation  by  brokers  of  instructions 2047 

failure  of  stockbroker  to  deliver  on  demand 2049 

sale  of  stolen  stock  by  broker 2052 

wrongful  cancellation  of 2070 

actions  against  officers  of  corporations  for  depreciation  of..  2070 

transfer  of,  by  officers  of  corporations 2071 

wrongful    refusal    by    ofBcers    of    corporations    to    trans- 
fer   2071,  note,  2071 

illegally  voted  to  promoters 2076 

delay  of  executor  or  administrator  in  selling 2105 

decrease  in  value  of,  in  receiver's  hands 2106 

See  Ag'ents,  etc. 

STOLEN"  GOOBS, 

sale  of,  by  auctioneer 20.^1 

STOLEN  OXEN 1061 
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STOLEN  STOCKS, 

sale  of,  by  broker 2052 

STONE, 

removal  of.    See  Wrongs  Affecting  Realty,  etc. 

STOP,  LOOK  AND  LISTEN ,    171 

STORAGE, 

expense  of,  Avhere  vendee  refuses  to  accept 1650 

See  Bailments,  Pledges,  Warehousemen,  etc. 

STORAGE  BATTERIES, 

breach  of  warranty  on  sale  of 1694 

STRANGERS, 

liability,  etc.,  as  to  damages  to note  a,    709 

STREAM, 

of  v/ater;   vendor's  false  representation  that  it  never  over- 
flowed   2231 

STREAMS.     See  Riparian  Rights,  etc. 

STREET  RAILWAY, 

liability  for  neglect  to  repair  between  tracks note,      63 

damages  caused  by  death;  notice,  etc 847 

STREETS, 

vehicles  driving  to  right;  statutory  duty note,  63 

reduction  of  grade  by  city,  liabilitjf 65 

failure  of  gas  company  to  restore;  liability note,  63 

removal  by  city  from,  of  electric  lighting  appliances 1049 

covenant  to  complete 1800 

nuisance  by  obstruction  of 2149 

construction  of,  across  railroad  tracks 2203 

construction  of  viaducts  in 2206 

expenses  in  making  property  conform  to;  fraudulent  repre- 
sentations as  to  grade 2229 

taking  of  property  for.    See  Eminent  Domain,   etc.;    High- 
ways. 

STRENGTH, 

as  factor  in  action  for  wrongful,  etc.,  death 513,  514,  517,     563 

of  deceased  child;  damages  caused  by  death 585 

bodily,  of  infant;  damages  caused  by  death 587 

See  Physical  Ability. 

STRIKERS', 

acts,  inducing  employees  to  break  contracts;  conspiracy....  2238 
acts.     See  Combinations  and  Conspiracies. 

STRIKES, 

demurrage 982 

See  Combinations  and  Conspiracies. 
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[References  are  to  Sections.] 

SUB-AGENT, 

discharge  of,  by  agent ; . .  2040 

SUBCONTKACX, 

breach  of  contract  to  award 1400 

SUBCONTEACTOJK, 

to  carry  mails;  action  against,  by  contractor 

SUBLET, 

covenant  not  to 1871 

SUBROGATION, 

Insurance 1530,  1531 

SUBSCRIPTION  TO  STOCK, 

breach  of  agreement  to  subscribe 1367 

SUBSEQUENT  PURCHASER.    See  Sale  of  Realty. 

SUBSIDENCE, 

of  surface  land  by  mining , 2123 

SUBSTANTIAL  DAMAGES, 

defined 27 

unless  proved  only  nominal  damages  recoverable 78 

actual  and  compensatory  damages 94 

physical  injuries  generally 78 

for  causing  death 563 

evidence  of  value  essential  to  recovery  of,  for  conversion 1106 

breach  of  agreement  to  arbitrate 1338 

breach  of  covenants  on  sales  of  realty 1814 

not  recoverable  for  breach  of  covenant  of  seisin  until  evic- 
tion   '. 1814 

for  breach  of  covenant  by  tenant  to  make  repairs 1869 

mortgage  lien  lost 1919 

for  vyrongf ul  discharge 2022 

breach  of  vendee 1762 

SUBSTITUTE, 

expense  of,  in  place  of  injured  person 261 

"  SUCH  DAMAGES," 

"as  under  all  the  circumstances  of  the  case  may  be  just;" 

death 725-752 

as  to  jury  "  shall  deem  fair  and  just;  "  death 753-765 

"  as  are  just;  "  damages  for  causing  death 710-724 

"  as  the  jury  may  assess;  "  damages  for  causing  death 766-792 

SUFFERING, 

and  pain;  physical  injury 215-217 

and  pain;   minors 309 

of  wife;  husband  cannot  recover  for 317 

and  pain;   married  woman 326 

mental;  passenger  carried  beyond  destination 353 

mentsil;  Injury  to  feelings;  ejection  of  passenger 354 
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SUFFERING  —  Continued. 

mental;  passengers;  cases  generally 355 

mental;   assault  and  battery 364 

mental;  injury  to  feelings;  libel  and  slander 387 

mental;  malicious  prosecution 439 

mental;  false  arrest  and  imprisonment 451 

mental;  injury  to  feelings;  civil  damage  acts 474 

of  injured  person,  damages  for  causing  death..  539,  564,  609,    650 
682,  713,  713,  727,  734,  773,  800,  801,  829,  869,     870 
conscious  sufEering.     See  Instantaneous  Death. 

of  injured  person;   employee 773 

and    pain.     See    Admiralty;     Death;     Instantaneous    Death; 
Mental  Suffering;  Pain  and  Suffering. 

SUGAR, 

depreciation  in  weight  of  cargo  of 1978 

SUICIDE, 

defense  to  action  on  insurance  policy 1558 

SUIT.    See  Action;  Abatement;  Civil  Suit;  Releases;  Survival. 

SUMMARY  PROCEEDINGS, 

counterclaim  in   1887 

SUMMONS, 

failure  of  clerk  of  court  to  issue 2093 

SUPERSEDEAS  BONDS   1575 

SUPPORT, 

loss  of;  civil  damage  acts 473 

and  dependency;   damages  caused  by  death...  517,  531,  568,  613- 
615,  733,  736,  758,  769,  776,  803,  804,  831,  872-876 
See  Death. 

right  to;  damages  caused  by  death 653,  654 

of  minor;  damages  caused  death 588,  722 

expenditures  for,  death  of  minor 867 

and  dependency  of  children 890 

of  children,  death  of  parent 666 

of  deceased  child 809 

and  dependency,  death  of  child 818 

and  dependency  of  parents,  death  of  children 586 

obligation  of  children  to  support  parent  as  a  factor,  dam- 
ages for  death  of  child 587 

dependency  of  deceased  parent,  on  children 581 

of  parents  by  children;  duty  of  children;  damages  caused  by 

death 890 

contribution  to,  of  parent;  death 568 

legal  obligation  to,  and  legal  right  of,  damages  caused  by 

death , 714 

contribution  to,  of  mother;  death  of  son 579 
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SUPPORT  —  Continued. 

of  wife,  death  of  husband 

death  of  employee 

deceased's  contributions  to  support  inadmissible 

of  injured  party  up  to  time  of  death,  expenses  of 

of  collateral  kindred  who  are  survivors 

and  dependency,  beneficiaries;  damages  for  loss  by  death 

531-533,  648,  657,  878, 

of  and  aid  to  beneficiaries,  damages  cavised  by  death 

given  beneficiaries  by  deceased 

legal  duty  of  deceased,  rights  of  beneficiaries,  death....   568, 

of  beneficiaries,   etc.,   by  defendant;    investigation   of   dam- 
ages ;   death   

breach  of  agreements  to 

recovery  for  loss  of,  on  saloon-keeper's  bond 

SUEETIE9,  GUAEANTORS  AND  INDEMNITY, 

sureties  on  bond  not  liable  for  exemplary  damages 

sureties  on  bonds;  liability  of,  in  separate  sums 

sureties;  effect  of  failure  to  notify  surety  of  defalcation 

sureties;  breach  of  contract  to  become  surety 

sureties;   on  statutory  official  bonds 

surety;  liability  of,  on  fidelity  bonds 

surety;  liability  of,  on  indemnity  bonds 

sureties;  liability  of,  on  administrator's  bond 

surety's  liability  on  appeal  and  supersedeas  bonds 


sureties 
sureties 
sureties 
sureties 
sureties 
sureties 
sureties 
sureties 
sureties 
sureties 
sureties 
sureties 
sureties 
sureties 
sureties 
sureties 
sureties 
sureties 
sureties 
sureties 
sureties 
sureties 


liability  on  bond  of  assignee  in  insolvency 

liability  of,  on  attachment  bonds 1577- 

liability  of,  on  bail  bonds 

liability  of,  on  bank  cashier's  bond 

liability  of,  on  city  clerk's  bond 

recovery  on  city  treasurer's  bond 

liability  of,  on  bond  of  clerk  of  court 

liability  for  illegal  arrest  by  constable 

liability  of,  on  constable's  bond 

liability  of,  on  contractor's  bond 

liability  on  conveyance  bond 

liability  of,  on  bond  for  costs 

liability  on  bond  of  county  auditor 

liability  on  bond  of  county  clerk 

liabilitj^  on  bond  of  county  recorder 

liability  on  bond  of  county  treasurer 

liability  on  bond  of  execution  creditor 

liability  of,  on  bond  of  curator 

liability  on  bond  of  guardian 

liability  on  importer's  bonds 

liability  on  bond  of  Indian  agent 

on  bond  of  internal  revenue  collector 


57d 

777 
771 
882 
674 

879 
686 
607 
569 

57 
1368 
1615 

1566 
1568 
1569 
1570 
1571 
1572 
1573 
1574 
1575 
1576 
•1579 
1583 
1583 
1584 
1585 
1586 
1587 
1587 
1583 
1589 
1590 
1591 
1592 
1593 
1594 
1598 
1595 
1600 
1601 
1602 
1608 
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sureties;  liability  on  bond  of  justice  of  the  peace 1609 

sureties;  liability  of,  on  marshal's  bond 1610 

sureties;  liability  on  bond  of  notary 1611 

sureties;   liability  on  postmaster's  bond 1613 

sureties;  liability  on  bond  of  probate  judge 1613 

sureties;  liability  on  replevin  bonds 1614 

sureties;  liability  on  saloon-keeper's  bonds 1615 

sureties;   liability  on  sheriff's  bond 1616 

sureties;  liability  on  surviving  partner's  bond 1617 

sureties;  liability  on  bond  of  tax  collector 1618 

general  rules  and  decisions 3110 

liability  under  code  provision 3110 

liability  on  bonds  generally 3110 

fraud  on  sureties  on  a  note 3110 

surety  on  note  released  by  surrender  of  collateral  security,  3110 

liability  of  creditor  who  gives  false  information  to  surety. .  3110 

money  advanced  on  guaranty  of  mortgage 3110 

actual  damages  must  be  shown  on  contract  of  indemnity 3110 

guarantor's  liability  measured  by  terms  of  his  contract 3110 

contract  to  save  harmless;  damage  occurs  on  recovery 3110 

duty  of  indemnified  party  to  indemnitors 3110 

discharge  of  guarantor  by  extension  of  time  of  payment 2110 

when  guarantor  not  released 2110 

sureties  on  triistee's  bonds 2111 

sureties  on  executor's  or  administrator's  bonds 3113 

sureties  on  probate  bonds 3113 

sureties  on  receiver's  bonds 3113 

SUEGEON.    See   Physical   Injuries;    Physicians    and    Surgeons; 
Malpractice. 

SURGICAL  AND  MEDICAL  TREATMENT, 

medicines  and  drugs 254 

SURGICAL  OPERATION, 

duty  of  injured  person  to  submit  to 196 

SURVIVAL, 

of  action;  death 490-491 

death  before  or  after  judgment 493 

verdict;  death  before  or  after 493 

death  of  wrongdoer 493-494 

of  right  of  action;  damages  caused  by  death...   710,  843,  844,  866 

869,  870 
See  Suffering, 
action  for  damages  caused  by  death,  whether  remedy  new 

and  independent 49S,  note,  533 

See  Suffering. 
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SURVIVAL—  Continued. 

action,    sufferings    of    injured   person,    damages    caused    by 

death ' 529,  800,     801 

See  Suffering, 
of  action;  injury  to  personal  property;  death  of  defendant,  1084 
of  action;  death.     See  Admiralty. 

SUKVIVAL  STATUTES, 

construction  of  502-503 

damages  for  causing  death 596,  642-644,     853 

SUKVIVING  PARTNEK, 

recovery  on  bond  of 1617 

SUEVIVOES.    See  Beneficiaries. 

SYMPATHY, 

verdict  based  on;  damages  caused  by  death 527 

SYSTEM.     See  Nervous  System;  Physical  Injuries. 

T. 

TABLES, 

American  experience  tables;    evidence;    damages  caused  by 

death 540 

See  American  Experience  Tables;  Annuity  Tables;  Carlisle 
Tables;  Death;  Encyclopedia;  English  Tables;  Life  Ex- 
pectancy; Mortality  Tables;  Mortuary  Tables;  Northamp- 
ton Tables. 

TAKING    PROPERTY    FOR    PUBLIC    USE.     See    Eminent    Do- 
main, etc. 
TANK, 

overflow  of;  landlord  and  tenant 1859 

TAX  ASSESSORS.    See  Public  Officers. 

TAX  COLLECTOR, 

recovery  on  bond  of 1618 

See  Public  Officers. 
TAXES, 

paid  on  funds  held  under  impounding  orders;  remote  dam- 
ages    1095 

agreements  to  pay 1873 

levy  for  collection  of  illegal  tax 2102 

TAX  INCUMBRANCE, 

amount  paid  by  grantee  to  remove 1833 

TEAM, 

loss  of 1043 

TEAS, 

contract  of  sale  of  fine  teas 1689 


iKDEx.  2639 

[References  are  to  Sections.] 
TECHNICAL, 

infringement  on  owner's  rights;  wrongful  attachment,  levy 
and  seizure;  nominal  damages 1087 

TELEGRAMS.     See  Telegraph  and  Telephone  Companies. 

TELEGRAPH  AND  TELEPHONE  COMPANIES, 

libelous  message ;   exemplary  damages 409 

damages  reasonably  in  contemplation;   Hadley  v.  Baxendale 

rule;  breach  of  contract 1401 

actions  for  tort;  negligence  as  to  telegrams 1402 

communication  of  special  circumstances;    Hadley  v.  Baxen- 
dale; applied  to  telegraph  messages 1403 

communication  of  special  circumsi»nces;    sufficient  notice; 

illustrations 1404 

communication  of  special  circumstances;  insufficient  notice; 

illustrations 1405 

cipher  dispatches 1406 

market  value;  damages  measured  by  changes  in 1407 

stock  transactions;   Rule;  illustrations 1408 

dealing  in  option  futures;  illegality  as  affecting  damages...   1409 

future  or  speculative  profits 1410 

acceptance  of  offer  to  sell;   recovery  by  sender  of  message; 

market  value;  measure  of  damages 1411 

offer  to  buy;    message   accepting;    loss   of   profits;    market 

value   14]2 

offer  to  buy;  failure  to  deliver  message  containing;   loss  of 

sale;  market  value 1413 

oiler  to  sell;  failure  to  deliver  message;   subsequent  rise  in 

price;   market  price 1414 

offer  to  sell;   error  in  message;   price  understated;   market 

value 1415 

offer  to  buy;  error  in  transmission;  price  understated 1416 

message   ordering   goods;    error   in   transmission;    quantity 

increased ;    market  value 1417 

message   ordering   goods;    error   in   transmission;    quantity 

decreased ;  market  value 1418 

message  ordering  goods;   error  in  transmission  as  to  place 

goods  to  be  sent;  market  value 1419 

message  ordering  goods;  delivery  to  wrong  person;  market 

value 1420 

message  to  ship  goods  at  once;   failure  to  deliver;   market 

value 1421 

message  not  to  ship  goods;  not  to  purchase;  failure  to  de- 
liver;  market  value 3423 

message  to  agent  not  to  buy;  delay  in  delivery 1423 

duty  of  person  suffering  loss;  reasonable  measures  to  dimin- 
ish damages  .,,,,,.,.,.,.,.,. 1424 
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real  estate  transactions;   messag-e  to  agent  from  principal; 

market  value;   measure  of  damages 1425 

reports  of  market  quotations;    errors  in  measure  of  dam- 
ages    1436 

commissions  of  agents  or  brokers 1427 

message    offering    employment;     negligence    of    company; 

measure  of  damages   1428 

loss  of  reward  for  capture  of  criminal 1429 

failure  to  deliver  message;   notes  protested 1430 

messages  in  reference  to  claims;  directing  attachment;   neg- 
ligence of  telegraph  company 1431 

message  to  physician;  lawyer;  loss  of  fee 1432 

forged  message;  payment  of  money  in  pursuance  of 1433 

libelous  message  by  agent  of  telegraph  company 1434 

contract  between  telegraph  company  and  individual;   main- 
tenance of  office;  damages  for  breach  of 1435 

error  in  message;  settlement  by  agent  with  third  party  for 

less  than  face  value  of  claim 1436 

breach  of  contract  for  use  of  telephone 1437 

telegrams;   sickness,  death,  accidents;   generally 1438 

notice  of  importance  or  that  damages  may  result;   contem- 
plated damages   '. 1439,  1440 

notice  of  relationship;    generally 1441 

negligence  of  telegraph  company;   expenses  as  damages 1442 

message  to  physician;    damages 1443 

notice  of  claim  for  damages;  parties 1444 

non-recovery  for  loss  of  wife's  services 1445 

evidence;    messages  as  to   sickness  and  death;    mental   an- 
guish, etc 1446,  1447 

presumptions;   mental  anguish;   spiritual  aid 1448 

mental  suffering;   damages;   generally 1449 

damages  for  mental  sulfering;  preliminary  remarks 1450 

theory  or  reasons  upon  which  damages  for  mental  suffering 

allowed 1451 

theory  or  reasons  upon  which  damages  for  mental  suffering 

not  allowed    1452 

States    allowing   mental   suffering    damages;    telegrams    of 

sickness,  death,  etc 1453 

States  not  allowing  mental  suffering  damages;  telegrams  of 

sickness,   death,   etc 1454 

mental   suffering;    damages;    context   writers 1455 

mental  suffering;    damages;    telegrams   of   sickness,    death, 

etc. ;  conclusion 1456 

physical  suffering  following  mental  suffering 1457 

mental  suffering;  damages;  special  governing  facts 1458 

mental  suffering;  damages;  that  addressee  may  recover 1459 
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TELEGRAPH  AND  TELEPHONE  COMPANIES  -  Continued. 

mental  suffering;  dainages;  that  addressee  may  not  recover,  1460 

verdicts;   when  excessive;   mental  suffering 1461 

recovery  for  mental  suffering;    law  of  place  where  injury 
occurs  governs  1463 

TELEGRAPH  LINE, 

over  railroad  right  of  way.     See  Eminent  Domain,  etc. 

TELEGRAPH  MESSAGES.     See  Telegraph  and  Telephone  Com- 
panies. 

TELEGRAPH  OPERATOR, 

libelous  message  sent  by note,  2034 

TELEPHONE  COMPANIES.    See  Telegraph  and  Telephone  Com- 
panies. 

TEMPERANCE, 

of  deceased 859 

See  Sobriety. 

TEMPORARY  DAMAGES, 

defined 36 

TEMPORARY  INJURIES, 

and   probably   permanent,   verdicts    excessive   and   not   ex- 
cessive    note,     314 

TENANT.    See  Landlord  and  Tenant. 

actions   by,   for   injury   to   realty.     See   Wrongs   Affecting 
Realty,  etc. 

TENANT  FOR  LIFE, 

recovery  by,  on  insurance  policy 1533 

TENANT  IN  COMMON, 

sale  of  exempt  property  on  execution 1101 

TENNESSEE, 

statutes;  damages  caused  by  death note,  845,  846,  850,     852 

858,  note,  859,     886 

TERMS,  MAXIMS  AND  PHRASES, 

•■  acceptable  member;  "  unlawful  combinations 2336 

actio  non  datur  non  damnificato 41 

actio  personalis  moritur  cum  persona 486-489 

act  of  God 44,  70,     153 

ad  damnum   42 

ad  quod  damnum;   writ  of 43 

"  aggravating  circumstances  "    678 

"  assessed   with    reference   to    the   injury    *    *    *    causing 

such  death"    846 

avoidable  accident  156,     157 

"  blacklegs,"  strikers'  acts   2238 

"  damage  by  the  elements  " 44 

damage  feasant   45 
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damages  "  by  way  of  fair  compensation,"  "  proportioned  to 

the  pecuniary  loss  resulting  from  such  death" 846 

"  damages,  costs  and  expenses  " 46 

damages  "for  reparation  of  the  Injury  " 846 

"  damages  for  such  death  " 846 

"  damages  for  the  death;  "   "  pecuniarily   suffered   or   sus- 
tained "   793,  794,  et  seq.,  796 

damages  "  for  the  loss  or  destruction  of  the  life  " 846 

"damages  may  be  recovered  for  such  death" 846 

damages  proportioned  to  the  injury et  seq.,  522 

damages  sustained  by  dBath 824-841 

damni  injuriae  actio 47 

damnum,  absque  injuria  4,  71,     72 

damnxim  absque  injuria;   application  of  doctrine 72 

damnum   f atale    49 

damnum  inf ectum    50 

damnum  rei  amissae   51 

damnum  sine  injuria  esse  potest 52 

defendants 538,  533 

de  minimis  non  curat  lex 53,  73 

"direct  damages;"  miners'  statutes 599 

"  direct  damage  sustained  "    795 

"  en  ventre  sa  mere  " 308 

"  fair  and  just  compensation  " 208 

"fair  and  just  compensation  for  the  pecuniary  injury"..  559-595 
fair  and  just  compensation  with  reference  to  pecuniary  in- 
juries      596-598,  602-641 

"  fair  and  just  "  damages  "  with  reference  to  the  pecuniary 

injury  " 642-674 

"  fair  and  just  "  damages  "  with  reference  to  the  necessary 

injury  " 677-685,  687-692,  694,  696-699,  703 

"  fair  and  reasonable  compensation  " 208 

f  aisant 45 

"  full  compensation  "  under  English  Public  Health  Act 1051 

"  heir  " note,  890 

indemnity 54 

indeterminate  and  determinate  damages 55 

inevitable  accident  70,  -153,  154,  155 

injuria,  absque   damnum 74 

injuria  sine  damno  ■ 56,  74 

inquiry  of  damages;  writ  of 57 

"  jury  may  give  such  damages  as  shall  be  fair  and  just  with 

reference  to  the  injury  resulting  from  such  death  " 846 

"  jury  may  give  such  damages  "  "  as  they  may  think  pro- 
portioned  to   the   pecuniary   injury   resulting   from    such 

death  " 846 
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"  jury  may  give  such  damages,  pecuniary  and  exfemplary,  as 

they  shall  deem  fair  and  just  " 846 

"  jury  may  give  such  damages,  pecuniary  or  exemplary,  as 
under  all  the  circumstances  of  the  case  may  seem  to  them. 

to  be  just"   846 

"  jury  shall  give  such  damages  as  they  shall  think  propor- 
tionate to  the  injury  resulting  from  the  death" 846 

jus note,  62 

"  just  damages  "    846 

"  legal  or  just  excuse,"  passengers 336 

lex  fori    506 

"  lex  loci  contractus  "  331 

lex  semper  dabit  remedium note,  63 

"  mitigating  or  aggravating  circumstances  " 677 

"  necessary  "   or   pecuniary   loss 678 

"  no  wrong  without  a  remedy  " 63 

ordinary  care    149 

"  proportioned  to  the  injury  resulting  from  such  death  " 846 

proximate  or  immediate  damages 58 

"  remedium  " note,  63 

"  scabs,"  strikers'  acts   3338 

"shall  forfeit  and  pay  for  every  passenger  so  dying" 846 

"  shall  forfeit  and  pay    »    *    *    the  sum  of " 675,676,  701 

•'  sound  in  damages  "    59 

stop,  look  and  listen 171 

•■  such  damages  as  are  just  with  reference  to  the  pecuniary 

injury  " 710-724 

"  such  damages  "  as  the  jury  "  shall  deem  fair  and  just,"  753-765 

"such  damages  as  the  jury  may  assess" 766,  768,  771,  774 

776,  784,  787 
"  such   damages "   "  as   under  all  the   circumstances   of   the 

case  may  be  just  " 735-753 

"  such  sum  as  jury  may  deem  rea  sonable  " 601 

"  such  sum  as  will  compensate  " 208 

"  the  full  value  of  the  life  of  deceased  " 846 

"  to  the   damage  "    42 

ubi  jus  ibi  remedium 63 

ubi  jus  ibi  remedium;   violation  of  statutory  duty 63 

"  unavoidable  accident  " 154,  155 

volenti  non  fit  injuria 68 

"  widow  and  next  of  kin  " 580 

"  wilful  omission  "  to  comply  with  minors'  statute 599 

"  without   deduction    for   necessary    or    other    personal    ex- 
penses of  deceased  had  he  lived  " 846 

■'  writ  of  assessment  of  damages  " 43 

^e^  P^fin^tions, 


2644  INDEX. 

[Beferences  are  to  Sectious.] 
TERRITORIAL  RIGHTS, 

fraudulent  representations  as  to  lessor's;  inducing  lease...  2226 

TEXAS, 

statutes;  damages  caused  by  death et  seq.,    522 

THEATRICAL  CONTRACTS, 

breach,  of    1369 

THIGH, 

injuries  to;  verdicts  excessive  and  not  excessive note,    214 

THIRD  PERSON, 

insult  or  injury  to  passenger  by 357 

THREATS, 

to  withhold  labor;   combinations  and  conspiracies 2232 

to  call  out  workmen;  combinations  and  conspiracies 2232 

to    discharge    employees    who    trade    with    certain    person; 

conspiracies 2232 

inducing  workmen  to  leave  and  preventing  others  from  en- 
tering employ;    boycott  2240 

inducing  workmen  to  leave  master  mechanic;   conspiracy  to 

obtain  money  from  latter 2244 

to     quit     service;     refusal    to     handle     interstate     freight, 

note  "  opinions,"  etc.,  2253 
THRESHING  MACHINE, 

breach  of  warranty  in  sale  of 1721 

THRIFT, 

as  a  factor,  damages  caused  by  death 528 

of  deceased 799 

See  Habits;   Financial  Condition. 

TICKETS', 

taking  up,  etc. ;  wrongful  charge  of  fare 358 

See  Carriers  of  Passengers. 

TIES, 

conversion  of  1133,  1162 

TILES, 

limitations  on  right  to  purchase;  unlawful  combination....  2236 

TIMBER, 

conversion  of  1161 

breach  of  agreement  to  cut 1370 

destruction  of,  by  nuisance .'....  2152 

TIME, 

loss  of,  physical  injuries 227-242 

loss  of;  diminished  earning  capacity;  minor 311 

loss  of;   married  woman 318-319 

loss  of,  evidence,  assault  and  battery 363 

iosp  of,  libelous  article  concerning  member  of  Legislature . .     389 
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TIME  —  Continued. 

lost  by  parent;  damages  caused  by  death 810 

loss  of,  of  injured  person 869 

loss  of;   death   881,     883 

loss  of;  injury  to  personal  property 1050 

when  value  of  owner's  interest  is  taken;   Umitation  of  lia- 
bility statutes  1033 

lost  effecting  sale  of  hides  or  carcass  of  animals  killed;  al- 
lowance for   1066 

loss  of;    eviction   1847 

loss  of,  in  pursuit  of  property  misdelivered  by  carrier 1976 

spent,  value  of;  fraudulently  inducing  one  to  enter  partner- 
ship to  purchase  article 2220 

value   of,   in  procuring   other   workmen   to   take   places    of 

those  leaving;   boycott   2340 

of  assessing  value  1217 

loss  of.    See  Loss  of  Time. 

TIME  LIMIT, 

for  suing;   damages  caused  by  death 851 

TITLE, 

slander  of  428 

recovery  on  bond  for 1619 

of  personalty;  breach  of  warranty  of 170:$ 

defective,  on  sale  of  realty 1728,  note,  1728,  1729,  1730 

to  land;  failure  of;  fraud  of  vendor 2231 

vendor  having  none;  sale  of  land,  improvements 2238 

See   Actions   Affecting   Title,    etc.;    Covenants   on   Sales    of 

Realty. 

TOBACCO, 

wrongful  sale  of,  by  factor 1151 

TOE, 
injury  to;  verdicts  excessive  and  not  excessive note,    214 

"  TO  LET," 

sign;  covenant  as  to 1874 

TOLLS, 

loss   of   2125 

TOET, 

contingent  or  remote  damages 22 

exemplary  damages   note,      28 

of  officers,  committed  in  service  of  government 65 

and  contract;   liability  of  city,  town,  etc 65 

natiiral  and  probable  consequences 90 

or  contract;  actions  by  passengers  may  be  in 337 

motive  as  element  of  civil  wrong;  conspiracy 2233 

actio  personalis   487-489 
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[Beferences  are  to  Sections.] 
TORT  — Continued. 

where  an  action  is  brought  in,  but  is  founded  on  contract..  1293 

of  an  executor   2105 

by  insane  child   2009 

of  minors   2009 

father  not  liable  for  torts  of  minor 2009 

of  servants  2034,  note,  2034 

of  broker  generally  2052 

of  factors  generally  2052 

wanton  or  malicious  act.  See  Exemplary  Damages;  limita- 
tion of  Liability  Statutes;  Marine  Torts;  Physica.1  In- 
juries;  Receivers;   Trustees. 

TOTAL  INCAPACITY, 

English  Workmen's  Act;  construction  of-. 239 

TOTAL  LOSS.     See  Insurance. 

collision.    See  Insurance;  Marine  Torts  and  Contracts, 

"  TOTALLY  DESTROYED," 

insurance 1520 

TOWN, 

liability  of,  for  failure  to  repair  highway note,      63 

defective    highway    or   bridge,    etc.;    damages    for    causing 

death 601 

selectmen  of;  injury  of  sheep  by  dogs;  proof  and  payment 

of  damages  1076 

TRACK  WALKER, 

death  of,  by  wrongful,  etc.,  act 676 

TRADE, 

preparation  for,  skill,  etc.,  in,  as  a  factor;  damages  caused 

by  death 528 

See  Business;    Employment;    Occupation, 
combinations  to  injure.    See  Combinations  and  Conspiracies. 

TRADE-MARKS, 

person  has  right  or  property  in 1272 

invasion  of  right  protected  by  injunction 1373 

loss  of  profits  caused  by  infringement 1272 

evidence  as  to  falling  off  of  custom 1272 

statute  as  to  damages  for , 1272 

recovery  of  profits  made  by  defendant , 1273 

when  whole  profit  of  defendant  recoverable, , 1273 

where  trade-mark  belongs  to  several  manufacturers,....,.,  1273 
nominal  damages  for  illegal  use  of 1274 

TRADERS, 

combination  of,  for  lawful  competition;  conspiracy ".  3233 

See  Combinations  and  Conspiracies. 
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[Beferences  are  to  Sections.] 
TRADE  UNIONS, 

threats,  etc.,  to  call  out  workmen;   combinations  and  con- 
spiracies   2333 

maliciously  and  wantonly  procuring  discharge  of  non-union 

men;    conspiracy   2232 

conspiracy;    malicious    acts    to    injure    business;    inducing 

breaches  of  and  preventing  making  contracts 2239 

boycott  by   2240 

See  Combinations  and  Conspiracies. 

TEAIN, 

breach  of  contract  to  stop 1371 

See  Carriers  of  Passengers;   Railroads. 

TRAINING, 

of  children,  death  of  parent 545,  633,  666,  731,  816,  889 

See  Children;   Death. 

of  children,  loss  of,  by  death  of  father 764 

of  children;   death  " 568,  583 

of  minors ;  damages  caused  by  death 699 

TRAINMEN, 

negligence  of,  causing  death 676 

TRANSPORTATION, 

cost  of,  of  goods  manufactured  for  distant  market;  wrong- 
ful attachment  1086 

See  Carriers  of  Passengers;   Carriers  of  Freight. 
TRAVELER, 

on  railroad  track;   liability note,       63 

TRAVELING  SALESMAN, 

percentage  basis;   earnings;   loss  of  time 237 

TREBLE  DAMAGES, 

defined 30 

triple,  double  or  other  increased  damages 95,  96 

how  fixed 96 

unlawful  erection   1846 

when  not  recoverable  by  lessee 2124 

for  unlawfully  detaining  premises 2158 

in  action  for  trespass 2159 

See  Interstate  Commerce  Act. 

TREES, 

breach  of  warranty  on  sale  of 1707 

injury  to;    eminent  domain 2194 

See  Severance  from  Realty;   Wrongs  Affecting  Realty,   etc. 

TRESPASS, 

by  children ;  duty  of  landowner 64 

trespassers  on  land;  duty  of  owner  as  to;  volunteers 64 

wrongs  affecting  personal  property 1035 
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[References  are  to  Sections.] 
TRESPASS  —  Continued. 

de  bonis  asportatis;  value  recoverable 1036 

to  personal  property;  loss  of  profits 1041 

to  personalty ;   exemplary  damagres 1045 

for  destruction  of  picture 1046 

quare  clausum  f regit;  negligent  blasting 1057 

constructive;   nominal  damages;   wrongful  attachment,  levy 

and  seizure  1087 

wrongful  entering  and  removing  corn  from  plaintiff's  prem- 
ises      1149 

merely  nominal  by  public  officers 2088 

by  tax  collector  3108 

See  Wrongs  Affecting  Realty,  etc. 
cutting    and    conversion    of    trees.      See    Severance    from 

Realty, 
severance  of  minerals.     See  Severance  from  Realty;   Wrong- 
ful Attachment,  e+'>.;  Wrongs  Affecting  Real  Property. 

TRESPASSERS, 

liability  to  damages  to note  a,     709 

TRESPASS  QUARE  CLAUSUM  PREGIT.     See  Wrongs  Affecting 

Realty,  etc. 
TRIAL, 

recovery  up  to  time  of;  profits 1041 

evidence  as  to  condition  of  animals  injured  up  to  time  of 

trial 1069 

interest  on  value  of  property  to  time  of;   wrongful  attach- 
ment, levy  and  seizure 1085 . 

value  of  land  at  time  of;  vendee's  fraud 2227 

TRIAL  COURT, 

excessive  and  inadequate  damages 109 

TRIPLE  DAMAGES, 

defined 30 

treble,  double  or  other  increased  damages 95,     96 

how  fixed 96 

TROVER, 

measure  of  damages  for  conversion;  generally 1105 

conversion  of  judgment 1105 

household  furniture  1105 

furnishings  and  business  equipments  of  a  store 1105 

deposits  in  coin    1105 

liquor 1105 

animals 1105 

goods  entrusted  to  common  carrier 1105 

goods  entrusted  to  an  agent 1105 

where  property  converted  has  been  returned 1105 

evidence  as  to  profits 1105 
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[Keferences  are  to  Sections.] 
TROVER  —  Continued. 

nominal  damages  1106 

evidence  of  value  essential  to  recovery  of  substantial  dam- 
ages   1106 

special  damages  1106 

expenses   of  unsuccessful  suit 1106 

exemplary  damages   1107 

exemplary  damages  for  conversion  of  coal 1108 

exemplary  damages  under  California  code IIOS 

evidence  of  notice  that  owner  could  have  his  property. .  1108,  1]10 

question  of  exemplary  damages  for  jury 1108 

mitigation  of  damages   1109 

may  be  shovyn  that  no  damage  has  been  suffered 1109 

evidence  of  refusal  to  make  payment  of  certificate  of  deposit 

converted 1109 

purchase  of  chattel  mortgage  in,  mitigation 1109 

application  of  proceeds  of  the  property  to  plaintiff's  use 1109 

burden  of  proof  of  facts  in  mitigation 1109 

return  of  property  as  mitigation  of  damages 1110 

recovery  of  goods  from  third  person 1110 

subsequent  return  vpithout  plaintiff's  consent 1110 

vphat  not  considered  in  mitigation  of  damages 1111 

no  allowance  of  claim  for  storage 1111 

no  allowance  of  claim  for  insurance  or  commissions 1111 

if  talcing  illegal  subsequent  legal  attachment  not  available,  1111 

evidence  of  invalid  foreclosure  not  admissible 1111 

no  credit  for  amount  of  claim  against  plaintiff 1111 

that  plaintiff  was  tenant  in  common  with  others  of  prop- 
erty converted  may  be  shown 1113 

market  value;  what  is 1113 

where  property  converted  has  no  market  value 1114 

stocks  and  bonds  1114 

conversion  of  stereotype  plates 1114 

cost  of  constructing  another  article  of  similar  design 3114 

conversion  of  abstracts  of  title 11 14 

conversion  of  private  letters 1114 

where  no  market  value  at  place  of  conversion 1114 

place  of  value    1115 

value  at  place  of  conversion 111.5 

value  at  place  to  which  taken 11 15 

damages  for  use  of  property  converted 1116 

value  of  use  of  horse 1116 

rental  value  of  cars 1116 

use  and  occupation  of  a  store 1116 

dividends 1117 

interest  on  money  converted 1118 

interest  on  value  of  property  converted 1118 
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[Beferences  are  to  Sections.] 
TROVER—  Continued. 

interest  need  not  be  specifically  demanded  in  petition 1118 

allowance  of  interest  in  discretion  of  jury 1118 

expenses  of  owuer  in  pursuit  of  property 1119 

good-will  of  business  as  an  element 1120 

non-transferable  license  as  an  element 1120 

labor  expended  on  converted  property 1121,  1123 

no  allowance  for  labor  expended  for  wilful  conversion 1121 

where  defendant  acted  in  good  faith 1121 

logs  taken  and  converted  into  boards 1131 

trees  taken  and  converted  into  shingles 1121 

where  trees  were  cut  up  into  firewood 1122 

where  coal  has  been  made  from  wood 1132 

timber  made  into  a  canoe ]  122 

confusion  of  goods    1123 

where  one  wilfully  intermixes  goods 113,3 

where  goods  are  intermixed  by  mistake 1123 

mental  suffering  not  an  element  of  the  damages 1124 

bailor  and  bailee;  ordinary  rule  generally  controls 1125 

exceptions  to  rule  in  case  of  bailor  and  bailee 1125 

evidence  as  to  price  received  where  sold  by  bailee 1125 

set-off  of  claim  for  rent;  conversion  by  bailee 1125 

bonds 1126 

common-law  redelivery  bond   1126 

conveyance  bond  1126 

conversion  by  carrier 1127 

where  carrier  has  lien  on  goods 1127 

conversion  of  cattle  1128 

value  of  cattle   1128 

increase  of  cattle 1128 

wrongful  sale  of  property  by  virtue  of  execution 1129 

where  property  bid  in  by  owner 1129 

conversion  of  fixtures  1130 

evidence  of  cost  of  fixtures 1130 

evidence  of  value  after  removal 1130 

conversion  of  store  fixtures 1130 

conversion  of  heirlooms  1131 

property  of  peculiar  value  to  owner 1131 

conversion  of  pictures 1131 

unpublished  manuscript  1131 

conversion  of  insurance  policies 1133 

life  insurance  policy   1133 

elements  considered  in  damages  for  conversion  of  insurance 

policy 1132 

where  policy  deposited  as  pledge 1132 

imauthorized  settlement  by  company  with  guardian 1132 

where  policy  invalid 1132 
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TROVER  —  Continued . 

conversion  of  logs  and  lumber 1133 

conversion  of  paving  cedar 1133 

conversion  of  ties  1133 

double  value  for  conversion  of  logs 1134 

mortgaged  property    1135 

action  by  owner  of  mortgaged  property 1135 

action  by  mortgagee  of  property 1135 

compensation  for  expenses  incurred 1135 

where  more  than  one  mortgage 11 35 

action  by  second  mortgagee 1135 

when  judgment  for  nominal  damages  not  sustained 1135 

notes  and  commercial  paper 1136 

amount  expressed  on  face  of  paper 1136 

action  by  administrator  of  payee  of  note 1136 

mitigation  of  damages  for  conversion  of  commercial  paper..  1136 

sale  of  note  for  less  than  face  value 1136 

pledgor  and  pledgee;  collateral  security 1137 

commercial  paper  unlawfully  sold  by  pledgee 1137 

what  value  controls  1137 

where  article  new  and  never  used 1137 

conversion  by  bailor   1137 

insolvency  of  maker  of  paper  in  reduction  of  damages 1137 

property  in  possession  of  trustee  or  assignee 1138 

action  by  trustee  for  benefit  of  creditors 1138 

where  property  bid  in  by  trustee 1138 

action  by  assignee  against  attachment  creditor 1138 

action  against  assignee  for  conversion 1138 

fraudulent  sale  by  trustee 1138 

property  purchased  on  credit 1139 

action  by  vendor  against  vendee 1139 

action  against  a  stranger  by  vendor 1139 

conversion  of  stocks  by  seller 1139 

purchaser  from  wrongdoer 1140 

innocent  purchaser  from  wilful  trespasser 1140 

innocent  purchaser  of  trees  converted 1140 

special  interests  in  property;   generally 1141 

recovery  of  value  of  special  interest 1141 

where  damages  are  recovered  in  excess  of  special  interest. .   1141 

vendor  and  purchaser  11 43 

where  vendor  disaffirms  contract  and  sues  in  trover 1142 

where  vendor  retains  title  until  paid  for 1143 

vessels  and  boats    11 43 

amount  of  damages  not  admitted  by  default 1144 

evidence  as  to  value 1145 

some  evidence  of  value  essential 1145 

proof  of  market  value 1145 

t 
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TROVER—  Continued. 

evidence  of  value  shortly  before  conversion 1145 

evidence  of  cost  1145 

price  received  for  property 1145 

amount  for  which  insured 1145 

See  Conversion  of  Property  of  Fluctuating  Value. 

TRUSTEES, 

damages  against,  for  conversion 1138 

fraudulent  sale  of  property  by 1138 

liability  of,  generally 2103 

liability  in  equity  and  at  law 2103 

liability  on  contracts   2103 

where  government  sued  as  trustee 2103 

interest  not  recoverable   in  action  against  government  as 

trustee 2103 

wrongful  acts  of   2104 

negligence  of  21 04 

torts   of    2104 

fraudulent  sale  of  bankrupt's  estate 2104 

sale  not  for  benefit  of  estate 2104 

liability  of  surety  on  trustee's  bond 2104 

wrongful  sale  of  land  by 2104 

where  trustee  acts  in  good  faith 2104 

sale  of  leasehold  property 2104 

losses  resulting  from  investments 2104 

misappropriation  of  money  2104 

counterclaim   for   libel 2104 

injury  to  property  through  negligence  of 2104 

TRUTH, 

plea  of,  as  justification;  when  damages  aggravated  thereby; 
libel  and  slander .' 400 

TUITION, 

breach  of  contract  as  to 1373 

TURNPIKE  COMPANY, 

where  property  taken  by  eminent  domain 2205 

u. 

UBI  JUS  IBI  REMEDIUM 63 

violation  of  statutory  duty 63 

ULTRA  VIRES, 

lease 1867 

"  unavoidable  accident  "   154,     155 

UNBORN  CHILD, 

death  of,  not  an  element  of  damages 590 
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[References  are  to  Sections.] 
UNBORN  COLTS, 

loss  of    1071 

UNCERTAIN  DAMAGES, 

death  of  son 587 

removal  of  division  fences;  cattle  lost 1078 

generally,  for  breach  of  contract 1284 

sales  of  personalty  1693 

UNDEKWEITEKS.     See  Insurance. 

UNIONS.     See  Trade  Unions. 

UNITED  STATES, 

taking  of  real  property  for  use  of  people;   vi^rit  of  assess- 
ment of  damages  43 

cannot  be  sued  on  property  rights,  except,  etc 65 

UNLAWFUL  ACTS, 

ubi  jus  remedium 62,  note,      62 

UNLAWFUL  BUSINESS, 

no  recovery  for  injury  to;  malicious  attachment 445 

UNLAWFUL  COMBINATIONS.    See  Combinations  and  Conspira- 
cies. 
UNLAWFUL  SALE, 

evidence  showing;    civil  damage  acts 479 

UNLIQUIDATED  DAMAGES   98 

defined 35 

mechanics'  liens  1924 

for  seizure  of  property  by  mortgagee  cannot  be  set  ofE  in 
action  to  foreclose  1898 

UNMARRIED, 

whether  deceased  unmarried  a  factor 803,  804,    868 

See  Married. 

UNREASONABLE, 

or  excessive  damages  100,    101 

See.  Excessive  Damages. 

UNSEAWOETHY. 

vessel.    See  Marine  Torts  and  Contracts. 

UNSKILFULNESSi 

of  deceased   648 

USABLE  VALUE, 

of  property;  wrongful  attachment,  levy  and  seizure 1088 

USE, 

value  of;  wrongs  affecting  personal  property 1040 

as  affecting  value  of  goods  destroyed 1040 

value  of,  of  personal  property  injured 1040 

v^lue  of,  where  property  converted , ,,...,,...  1116 
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USE  —  Contiuued. 

value  of,  as  damages  for  detention  in  replevin 1224 

recovery  of  value  of,  in  action  on  attacliment  bonds 1577 

value  of,  for  detention  of  mortgaged  property 1906 

USE  AND  OCCUPATION, 

value  of;  wrongful  seizure  of  machinery  in  mill 1088 

action  for   2159 

USURPATION, 

of  ofBoe.     See  Public  Officers. 
UTAH, 

statutes;  damages  caused  by  death et  seq.,    725 

V. 

VALUE, 

evidence    of    payment    or    value    of    services    of    physician 

vsrliether  necessary 257-259 

pecuniary,  of  deceased's  life;  damages  for  causing  death 570 

See  Death. 

of  services  as  a  factor;  damages  caused  by  death 528 

See  Child;   Wife. 

of  services  of  deceased  wife  or  child 563 

See  Child;   Wife, 
of  vessel;  owner's  interest;   time  when  taken;   limitation  of 

liability  statutes   1033 

when  recoverable;   trespass   1036 

of  personal  projterty  destroyed;  cost  as  criterion 1037 

of  use;  wrongs  afEecting  personal  property 1040 

conjectural,  not  allowable;  wrongs  afEecting  personal  prop- 
erty   1042 

of  picture  destroyed 1046 

of  meat  condemned;  English  Public  Health  Act 1051 

of  vehicle  before  and  after  collision 1052 

evidence  as  to;  wrongs  afEecting  personal  property 1052,  1053 

of  animals  negligently  injured  or  killed 1058-1061,  1063 

1068,  1069,  1070,  1071,  1079-1082 

opinion  as  to,  of  animals 1069 

of  ewes  for  breeding  purposes,  loss  of 1072 

of  diseased  animals ;  killing  by  board  of  health 1074 

opinions  as  to,  of  animals  injured  or  killed 1079-1083 

for  particular  purpose ;    animals 1081 

evidence  of  pedigree  of  animal 1081 

evidence  of  expenditures  to  develop  speed  of  horse 1083 

of  property  at  time  it  was   seized;    wrongful   attachment, 

levy  and  seizure  1 085 

of  use;  wrongful  attachment,  levy  and  seizure 1088 

evidence  as  to;  wrongful  attachment,  levy  and  seizure..,,,.  1104 
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VALUE—  Continued. 

evidence  as   to,   essential  to   recovery   of   substantial   dam- 
ages for  conversion 1106 

place  of,  in  action  of  trover 1115 

time  of  assessing,  in  replevin 1217 

of  use  as  damages  for  detention  in  replevin 1234 

depreciation  in;  replevin  1325 

given  in  policy  of  insurance 1484 

stated  in  application  for  insurance 1484 

of  use  in  action  on  attachment  bonds 1577 

of  life  estate  as  damages  for  breach  of  covenant 1800 

of  land;  breach  of  covenant  on  sales  of  realty 1801-1803 

at  time  of  eviction;  breach  of  covenant 1803 

at  what  place  controls;  non-delivery  of  goods  by  carrier 1971 

price  received  at  auction  sale  as  bearing  on 1972 

of  use  for  flooding  lands 2137 

of  use  of  water  diverted 2144 

proof  of,  of  property  fraudulently  acquired 2212 

false  representations  as  to  rental  value;  vendor 3331 

of  land;  vendor's  fraud  as  to 2221 

of  land  at  time  of  trial;  fraud,  etc.,  of  vendee 2227 

See  Conversion  of  Property  of  Fluctuating  Value;    Deteri- 
oration; Market  Values. 

VEHICLES, 

statutory  duty  to  drive  to  right;  liability note,       63 

value  before  and  after  collision 1053 

VENDEE, 

fraud,  etc.,  of;  subsequent  purchaser 2327 

recovery  by,  for  breach  of  contract  by  vendor.    See  Sales  of 

Realty;  Vendee, 
breach  of  contract  by.     See  Sales  of  Realty;    Sales   of  Per- 
sonalty. 

VENDEE  OF  REALTY,  BREACH  OP  CONTRACT  BY, 

difference  between  purchase-price  and  value  of  land 1758 

purchase-money  with  interest 1759 

refusal  by  vendee  to  complete  purchase 1759 

where  consideration  is  other  than  money 1760 

agreement  to  extinguish  liens 1760 

nominal  damages    1761 

siibstantial  damages    1'''63 

agreement  for  advances  in  price 1763 

breach  by,  of  parol  agreement 1764 

partial  performance    1'''64 

difference  between  contract  price  and  resale  price 1765 

by  purchaser  at  auction  sale 1766 

by  purchaser  at  judicial  sale 1767 

expenses,  disbursements,  commissions  smi  counsel  fees 1768 
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VENDEE  OF  REALTY,  BREACH  OF  CONTRACT  BY  —  Continued, 
violation  of  building  restrictions  or  restriction  as  to  use...   1774 

breach   of  condition  subsequent 1775 

allowance  for  improvements 1778,  1779,  1780 

breach  of  contract  to  pay  in  instalments 1781 

liquidated  or  stipulated  damages 1782 

remote  and  speculative  damages 1783 

set-off,  counterclaim,  recoupment  and  deductions 1787 

pleadings 1788 

evidence  of  value  1789-1793 

See  Sales  of  Realty. 
VENDOR, 

action  by,  for  conversion 1139,  1 142 

detinue  and  replevin;  lease  with  privilege  of  purchase 1234 

bond  of,  to  pay  assessments 1620 

false  representations  as  to  rental  value 3221 

fraud  of,  as  to  quality,  condition,  value,  price  paid,  location, 

or  quantity  of  land;  failure  of  title 2221 

breach  of  contract  by.     See  Sales  of  Realty;    Sales  of  Per- 
sonalty, 
recovery  by,  for  breach  of  contract  by  vendee.     See  Sales 
of  Realty;  Vendee;  Vendor. 

VENDOR  OP  REALTY,  BREACH  OF  CONTRACT  BY, 

breach  of  contract  by,  generally 1727 

English   rule    1728 

expense  of  investigating  title 1728-1730 

opinions  of  text  writers 1729 

English  and  American  rules 1729 

nominal  damages  for   1731 

actual  loss    1732 

]  OSS  of  bargain  1732 

compensatory  damages    1733 

purchase-money  or  amount  paid  with  interest 1734 

amount  or  price  paid  or  the  consideration 1735 

when  entire  purchase-money  not  recoverable 1736 

difference  between  contract  price  and  value  of  land 1737,  1738 

interest 1737,  1738,  1742 

amount   advanced   with   difference   between    contract   price 

and  actual  value  of  land 1739 

money  paid  and  increase  in  value 1740 

value  of  land   1741,  1742 

time  at  which  value  of  land  should  be  computed 1743 

substantial  damages    1744 

increased  value  of  land 1744 

inability  caused  by  legal  proceedings  —  equity 1745 

breach  by  reason  of  sheriff's  sale 1746 

sale  under  a  judgment ■  1746 
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[Beferences  are  to  Sections.] 
VENDOR  OF  REALTY,  BREACH  OF  CONTRACT  BY  —  Continued. 

agreement  to  procure  or  perfect  title 1747 

agreement  to  indemnify  in  case  of  failure  of  title 1748 

guaranty  of  contract  price 1749 

failure  to  convey  or  deliver  deed  at  designated  or  fixed  time,  1750 
delay  in  performance;   ultimately  conveying;   profits  of  re- 
sale    1751 

refusal  to  convey  1753,  1785 

refusal  to  convey;   auction  sales 1753 

failure  to  construct  street 1753 

where  vendee  kept  out  of  possession 1754 

where  vendor  retains  or  refuses  possession 1754 

deficiency  in  quantity  of  land 1755 

expenses  in  connection  with  title  and  preparing  papers 1756 

expenses,  counsel  fees,  costs,  etc 1757 

exchange  of  lands   1757 

damages  for  breach  of  an  option 1771 

where  land  has  been  purchased  with  water  right 1773 

breach  of  contract  to  exchange  lands;   expenses 1773 

liquidated  or  stipulated  damages 1783 

remote  and  speculative  damages 1783 

interest 1784 

set-ofE,  recoupment,  counterclaim  and  deductions 1787 

pleadings 1788 

evidence  of  value  1789-1793 

See  Sales  of  Realty. 
VENDORS'  LIENS, 

duty  to  lessen  damages  by  paying  off;   false  representations 

that  no  incumbrances  3224 

VENTRE  SA  MERE, 

child;   damages  for  injury  to 308 

VERDICT, 

recovery  till  time  of,  in  real  actions note,      61 

in  excess  of  ad  damnum  clause 106 

excessive  and  not  excessive  in  various  cases  of  physical  in- 
juries    note,     214 

for  various  injuries;  whether  excessive 380 

excessive;  damages  in  discretion  of  jury;  measure  of  dam- 
ages generally;   libel  and  slander 386 

death  before  or  after 493 

jury   actuated   by   improper   motives;    damages    caused    by 

death 527 

based  on  sympathy,  passion  or  prejudice;   damages  caused 

by  death  note,    527 

based  on  partiality;  damages  caused  by  death note,     527 

damages  for  causing  death 770 

procuring  false  or  unjustj   conspiracy 2250 

See  Excessive  Damages;  Inadequate  Damag'es, 
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[Keferences  are  to  Sections.] 
VBEMONT, 

statutes;  damag-es  caused  by  death 710 

VESSEL, 

foreign  law  and  foreign  vessel;   damages  for  causing  death,  951 

depreciation  in;    collision   965 

limitation  of  liability  statutes 1035-1034 

owner's  interest;   time  when  value  of,  taken;   limitation  of 

liability  statutes   1032 

collision;  cost  of  raising  and  repairs;   old  for  new 1102 

conversion   of    1143 

overcrowding   of    1946 

See  Insurance;   Marine  Torts  and  Contracts. 

VETERAN, 

liability  under  New  York  statute  for  discharge  of 2089 

VIADUCTS, 

construction   of,   in   streets 2206 

VIGOE, 

and  physical  health  of  deceased 659 

See  Health;  Mental  Condition;  Physical  Condition. 

VINDICTIVE  DAMAGES.     See  Exemplary  Damages, 

VINDICTIVENESS, 

assault,  etc.,  on  seamen 933 

VINEYARD, 

false  representation  that  it  was  not  affected  vidth  disease; 
sale  of    2221 

VIOLENCE, 

unnecessary  force;   ejection  of  passenger;    exemplary  dam- 
ages      341 

to  person;  use  of,  to  further  trespass 2116 

as  element  of  actionable  conspiracy.,  note  "opinions,"  etc.,  2253 

VIRGINIA, 

statute;   damages  for  causing  death 753 

VIRTUOUS, 

marriage  of  woman  in  belief  she  is  virtuous,  fraudulentiy 
induced  by  third  person 2219 

VIS  MAJOR, 

demurrage 982 

VOLENTI  NON  FIT  INJURIA, 

liability 68 
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[References  are  to  Sections.] 

W. 

WAGES, 

when  not  recoverable;  evidence;  loss  of  time 231 

lien  for    1916 

non-payment  of,  on  discharge  of  employee 2027 

combination  of  employers  to  resist  increase  of;   when  one 

not  liable  for  acts  of  others 2235 

difference  in,  between  workmen  induced  to  leave  and  wages 

of  others  to  take  their  places;  boycott;   trade  union 2340 

See  Earnings;  Master  and  Servant. 

WAC40N, 

expense  of  repairing   262 

finished  with  defective  filler 1702 

WAIVER, 

of  damages;  fraud  inducing  lease  of  hotel;  notice  of  fraud,  2226 

WALL, 

encroachment  upon  property   2128 

WANTON  ACT, 

ubi  jus  remedium    note,       62 

act;   exemplary  damages j 120 

acts;  injury  to  personal  property;   exemplary  damages 1045 

act.     See  Exemplary  Damages. 

injury;   exemplary  damages;   animals  killed 1064 

injury  to  seamen   933 

negligence.     See  Negligence  and  Contributory  Negligence. 
or  reckless  conduct;   exemplary  damages;   malice;   libel  and 

slander 402,     403 

conduct note,       63 

WANTONLY, 

inflicting  death    749 

WANTONLY  KILLING, 

damages   caused  by  death 678 

WANTONNESS, 

causing  death  768 

WAK, 

acts  committed  in  subordination  of  military  authorities....       65 
WAED.     See  Guardian  and  Ward. 
WAREHOUSEMEN, 

negligently  paying  proceeds  of  a  consignment;  fraud 2212 

See  Bailment,  Pledges,  etc. 

WARRANTIA  CHARTAE  1795,  note,  1795 

damages  generally  note,      61 

WARRANTY, 

breach  of,  on  sale  of  vessel  as  to  speed 1694 

covenant  of.     See  Covenants  on  Sales  of  Realty;    Sales  of 
Personalty,  etc. 
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[References  are  to  Sections.] 

WASHINGTON, 

statutes;  damages  caused  by  death. ..  note,  845,  846,  849,  850,     851 

858,  note,     859 

WASTE, 

of  estate  by  guardian;  recovery  on  bond  of  county  clerk  for,  1592 

damages  for   2114,  2182 

action  on  case  at  common  law  for 2182 

evidence  as  to  character  of  injury  in  action  for 2183 

recovery  for,  against  co-tenant 2182 

reservation  of  life  estate  without  liability  for 2182 

by  assignee  of  life  tenant 2182 

by  life  tenant 2182 

permissive  waste 2182 

removal  of  buildings  which  enhance  value  of  lands  for  busi- 
ness purposes 2182 

character  of  possession  material  in  action  for 2182 

WATCHMEN, 

failure  to  have   suitable   number   of,   at  railroad   crossing; 
damages  caused  by  death note,     675 

WATER, 

false  representations  that  land  is  well  watered 2221 

WATEE  COMPANIES, 

property  taken  by.     See  Eminent  Domain,  etc. 

WATEB-COUESES.     See  Eiparian  Eights,  etc. 

WATEE  POWEE, 

breach  of  contract  as  to 1374 

loss  of.     See  Eiparian  Eights,  etc. 

WATEES, 

placing  obstrvictions  in;   exemption  of  liability 1028 

See  Admiralty;  Eiparian  Eights,  etc. 

WATEE  SUPPLY, 

false  representations  as  to,  contract  to  pasture  cattle 2212 

WEALTH. 

and  social  standing  of  defendant;  evidence;  libel  and  slander,  406 
of  defendant;  evidence;  generally;  malicious  prosecution...  443 
of  deceased 623 

See   Financial   Condition, 
■of  beneficiaries 657,   658,     736 

See   Financial   Condition. 

of  defendant;  damages  for  causing  death 621 

of  defendant;    evidence   as   to   breach   of   promise   of   mar- 
riage    1381,  1382 

of  defendant  admissible;   fraudulently  inducing  marriage...  2218 

See   Fipancial   Condition. 
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[References  are  to  Sections.] 
WEAPON, 

deadly  weapon;   assault  on  seamen 933 

WEARING  APPAREL, 

destroyed  by  fire 1037 

WEATHER, 

bad  weather;  demurrage 983 

WEEDS, 

leased  farm  covered  with;  false  representations  that  it  was 
clean 3226 

WEIGHT, 

of  deceased  as  factor,  damages  for  causing  death 563 

of  deceased  child 585 

WELLS, 

breach  of  contract  to  bore  or  drill 1375 

on  land;  vendor's  false  statements  as  to 2221 

WEST  VIRGINIA, 

statutes;  damages  for  causing  death 753 

WHEAT, 

damages  for  conversion  of 1153 

conversion  of  wheat  in  field 1203 

"  WHOLLY  DESTROYED," 

insurance , , 1530 

WIDOW, 

action  by,  for  loss  of  services  of  minor  child 303 

action  for  wrongful,  etc.,  death 515,  516,     517 

death  of  husband,  settlement  on  widow 516 

death  of  husband,  ages  and  number  of  minor  children 693 

share  of,  in  deceased  husband's  property,   damages  caused 

by  death   659 

nominal  damages  for  death  of  son 563 

and  next  of  Idn;  death 580 

See  Death;    Releases;    Wife. 

WIPE, 

and  husband ;  imputed  negligence 174 

loss  of  services  of,  physical  injuries,  verdicts  excessive  and 

not  excessive note,     214 

action  by  husband  for  injury  to;  mental  suffering 235 

action  by  husband  for  slander  of;  special  damages;  libel  and 

slander 395 

slander  by;  exemplary  damages ; 408 

right  of,  to  recover  for  alienation  of  affections  of  husband. . .     458 
advice  by  parent  to  son  to  lea,ve  wife;    alienation  of  affec- 
tions        461 

release  of  damages  by;   no  defense  to  action  by  children; 
civil  damage  acts 483 
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[References  are  to  Sections.] 
WIFE— Continued. 

elements  of  damages  for  causing  death...  543,  563,  580,  629,     630 

664,  745,  814,     887 

services  of  deceased,  damages  for  causing  death 563,  607,    733 

society  of;  loss  of  comfort  of;  death 567 

See  Society. 

dependence  of;   death 568 

earnings  and  profits  of  deceased  wife,  damages  for  causing 

death 571 

education   and  competency   of   deceased  wife   and   mother; 

damages  caused  by  death 733 

death  of;  husband's  improved  habits  and  affairs 761 

death  of  husband 579,  663,  697,  744,  813,     836 

death  of  husband;  latter's  probable  accumulations 690 

separated  from  husband;  damages  caused  by  his  death 531 

killing  of  husband,  improper  relations  of  decedent  with  wife 

of  defendant,  defenses 709 

recovery  for  mutilation  of  dead  body  of  husband 1048 

See  Husband, 
marriage  of  woman  in  belief  that  she  is  virtuous,  fraudu- 
lently induced  by  third  party 2319 

See  Husband;  Physical  Injuries. 

WILFUL  ACT, 

ubi  jus  remedium note,      62 

injury  to  personal  property;  exemplary  damages 1045 

WILFUL  ACT  OE  OMISSION, 

damages  caused  by  death 526 

WILFUL  EEEACH  OF  STATUTOKY  DUTY, 

damages  under  Miner's  Act  for  causing  death 693 

WILFUL  CONDUCT   note,      63 

WILFUL  IN  J  UK  Y, 

contributory  negligence  no  defense 164 

See  Negligence  and  Contributory  Negligence. 

WILFUL  KILLING, 

of  cattle    1061 

WILFUL  NEGLIGENCE, 

damages  for  causing  death 796 

WILFULNESS, 

causing  injury;   damages  generally 61 

causing  death   768 

"  WILFUL  OMISSION," 

to  comply  ■vvith  miners'  statute 599 

WILFUL  WRONG, 

absence  of  evidence  of;  wrongful  distress 1056 
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[Beferences  are  to  Sections.] 
WILL, 

agreement  to  leave  property  by 1281,  1376 

breach  of  agreement  to  will  property  as  compensation  for 
services  2029 

WINDOWS, 

injury  to,  by  use  of  worthless  paints  and  oils 1704 

WINE, 

placing  cantharides  in;  exemplary  damages 190 

WISCONSIN, 

statutes;  damages  for  causing  death et  seq.,    643 

WITHHOLDING    DO  WEE.     See    Actions    Affecting    Title,    etc.; 
Dower. 

WITNESS, 

life  insurance  agent;    evidence;   mortuary  tables;    damages 

caused  by  death 540 

determination  of  age  of,  damages  for  causing  death 563 

opinion  of,  as  to  value  of  goods  destroyed 1037 

opinion  of,  as  to  value;  animals  killed  or  injured 1079-1083 

opinion  of.    See  Evidence. 

WOMAN, 

married;  evidence  as  to  expenses  in  action  by 253 

pregnant;  assault  on "63 

action  by;  married;  assault  and  battery 366 

action  by;  to  recover  for  seduction 464 

action  by;  mitigation  of  damages;  seduction 466 

See  Marriage. 

WOEDS, 

in  mitigation;  assault  and  battery 377 

spoken,  evidence  as  to  sense  of,  libel  and  slander 426 

actionable  per  se.     See  Libel  ajid  Slander;    Terms,  Maxims 
and  Phrases. 

WOEK, 

expense  for  work  of  substitute  in  place  of  injured  person..     261 

cost  of;   injury  to  or  destruction  of  personal  property 1053 

delay  of;   boycott;   trade  union 2240 

See  Labor. 

WOEKJMEN.     See  Employee;   English  Workmen's  Compensation 
Act;  Master  and  Servant. 

WOEKMEN'S  ACT, 

construction  of;  total  or  partial  incapacity 239 

See  Employers'  Liability  Act;   English  Workmen's  Compen- 
sation Act. 

WOUNDED  PEIDE, 

recovery  for;  breach  of  promise  of  marriage 1379 
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[Keferences  are  to  Sections.] 

WOUNDING, 

another  by  careless  use  of  gun ;  liability note,      83 

WRIT, 

of  ad  quod  damnum 43 

of  assessment  of  damages 43 

of  inquiry  of  damages 57 

of  error;  failure  of  attorney  to  sue  out 2079 

of  execution;   damages  generally note,      61 

of  restitution;  failure  of  slieriil  to  execute 2100 

WRONG, 

none  without  a  remedy 62 

new  in  character,  but  remedy  provided 62 

See  Terms,  Maxims  and  Phrases;  Wrongs. 

WRONGDOER, 

death  of;  exemplary  damages 133 

death  of;  common  law  and  statutes 493-494 

WRONGFUL  ACT, 

death  by.    See  Death. 

WRONGFUL  ATTACHMENT,  LEVY  AND  SEIZURE 1085-1104 

illegal  levy  or  seizure;  g-enerally 1085 

interest  on  value  of  property 1085 

where  property  returned  uninjured 1085 

absence  of  usable  value 1085 

aggravation  or  mitigation;  absence  of  circumstances  in 1085 

cattle  wrongfully   attached 1085 

where  goods  are  manufactured  for  distant  market 1086 

nominal  damages 1087 

technical  infringement  on  owner's  rights;  constructive  tres- 
pass;  nominal  damages  recoverable 1087 

attachment   vacated    and   property    not    removed;    nominal 

damages 1087 

wrongful  levy  on  property  in  sheriff's  possession;   nominal 

damages 1087 

mortgage  property  levied  on  and  sold;  nominal  damages 1087 

seizure  of  property  of  officer  of  corporation;  nominal  dam- 
ages    1087 

perishable  goods  sold  by  sheriff  under  order  of  court;  nom- 
inal damages 1087 

value  of  use 1088 

proposed   sale   of  property  prevented  by   wrongful   attach- 
ment; depreciation  in  value 108!) 

depreciation  in  value 108i) 

loss  of  profits 1090-1091 

injury  to  business  reputation  and  credit 1093 

attorney's  fees;  costs 1093 

expenses 1094 
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[Beferences  are  to  Sections.] 
WRONGFUL  ATTACHMENT,  LEVY  AND  SEIZURE  —  Contimied. 

remote  damages;   generally 1095 

attachment  of  account  books;  inability  to  collect  debts;   re- 
mote damages  1095 

other  executions  hastened  by  attachment;   remote  damages,  1095 
necessity  of  selling  remainder  of  goods  at  loss;  levy  on  part; 

remote  damages  1095 

attachment  of  horse;  prevention  of  competing  in  races;  re- 
mote damages 1095 

attachment  of  horse  and  wagon;    owner  unable  to  gather 

crops;   remote  damages 1095 

taxes  paid  on  funds  held  under  impounding  orders;   remote 

damages 1005 

mental  sufrering 1096 

where  one  has  part  or  special  interest 1097 

attachment  of  lease 1098 

where  property  of  third  person  attached 1099 

where  property  sold  under  the  wrongful  process 1100 

exempt  personal  property;  double  damages 1101 

tenant  in  common;   sale  of  exempt  property  on  execution; 

double  damages  1101 

return  of  property;  mitigation  of  damages 1103 

mitigation  of  damages 1103 

exemplary  damages 1103 

evidence  as  to  value 1104 

WRONG  FLL  CHARGE, 

of  fare;  taking  up  tickets,  etc 358 

WRONGFUL  DISCHARGF, 

of  attorney  by  client 2084 

of   non-union   men;    conspiracy 2333 

See  Master  and  Servant. 

WRONGFUL  DISTRESS   1056 

WRONGFUL  EJECTION, 

of  passenger.  See  Passengers. 

WRONGFUL  EINTRY, 

on  land.    See  Actions  Affecting  Title,  etc. 
WRONGFUL   PROCESS.    See   Wrongful  Attachment,   Levy   and 
Seizure. 

WRONGS, 

affecting  rights  of  persons et  seq.,    178 

See  Liability;  Torts;  Wrong. 
WRONGS      AFFECTING      PERSONAL      PROPERTY;       GENER- 
ALLY     1035-1057 

trespass 1035 

when  value   recoverable 1036 
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[Keferences  axe  to  Sections.] 
WRONG  AFFECTING  PERSONAL  PROPERTY.  ETC.  —  Continued. 

where  no  market  value 1037 

where  property  only  injured 1038 

interest 1039 

value  of  use 1040 

loss   of   profits 1041 

consequential  and  remote  damages;   generally 1043 

consequential  damages;  jurisdiction  of  Court  of  Claims;  In- 
dian depredations 1043 

nominal  damages  1044 

exemplary  damages ^ 1045 

libelous  picture;   property  condemned 1046 

detention  of  property  for  appraisement;   customs 1047 

mutilation  of  dead  body 1048 

removal  by  city  of  electric  lighting  appliances  from  streets,  1049 

defective  bridge   1050 

meat  condemned;  full  compensation;  English  Public  Health 

Act 1051 

evidence  as  to  value;  opinions 1053 

evidence  as  to  value;  generally 1053 

pleading 1054 

suit  to  enjoin  seizure  and  recover  damages;  judgment  silent 

as  to  latter;  effect 1055 

wrongful  distress 1056 

interruption  of  business ;  negligent  blasting 1057 

WEONOSi  AFFECTING  REALTY,  ITS  POSSESSION  OR  INTER- 
ESTS THEREIN, 

injuries  to  real  property  generally 2114,  2115 

trespass  to  real  property 2114,  2115 

waste  2114 

actual  loss  sustained 2114 

permanent  injury  to  real  property 2114 

use  to  which  land  may  be  put 2114 

evidence  as  to  cost  of  property 2114 

cost  of  restoring  property 2114 

cost  of  filling  lip  ditches 2114 

treble  damages  under  statute 3114 

where  injury  not  permanent 2114 

loss  of  rents 2114 

injury  by  acts  of  difEerent  persons 2114 

damages  should  be  a  compensation  for  trespass 2115 

damages  accruing  after  commencement  of  action 3115 

damages  prior  to  inception  of  plaintiff's  title 2115 

proof  of  malice  not  essential 2115 

remote  speculative  and  contingent  damages 2115 

trespass  vi  et  armis 2115 
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[References  are  to  Sections.] 
WRONGS  AFFECTING  REALTY,  ETC.  —  Continued. 

aggravation  of  damages 2115 

injury  to  use  and  occupation 2115 

malicious  trespass   2115 

trespass  quare  clausuni  fregit 2115 

excessive  damages    2115 

abusive  conduct  by  trespassers 2115 

pleading  of  damages   not   the   natural  consequence    of   the 

wrong 2115 

exemplary  damages 2116 

wanton  and  reckless  trespass 2116 

intentional  killing  of  shade  trees 2116 

forcibly  entering  plaintiff's  premises 2116 

use  of  abusive  language 2116 

threatening  with  weapons 2116 

obstruction  of  public  waj 2116 

though  no  evidence  of  actual  damages,  exemplary  damages 

may  be  recovered 2116 

tearing  down  and  removal  of  buildings 2116 

use  of  personal  violence  to  further  trespass 2116 

where  trespass  in  good  faith 2116 
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